
MEETING OF THE COUNCIL OF THE 
PROBATE & ESTATE PLANNING SECTION OF THE 

STATE BAR OF MICHIGAN 
Friday, February 13, 2026 

Regular Meeting Agenda 

I. Commencement (Nathan Piwowarski)

A. Call to Order and Welcome

B. Attendance:

1. Zoom Roll Call

2. Excused Absences: Susan L. Chalgian, Melisa M. W. Mysliwiec, and Nicholas
A. Reister

II. Monthly Reports

A. Lobbyist’s Report (Public Affairs Associates)

B. Minutes of Prior Council Meetings (Melisa Mysliwiec) – Attachment 1

C. Chair's Report (Nathan Piwowarski)

D. Treasurer’s Report (Angela Hentkowski)

III. Committee Reports

A. Committee on Special Projects (Dan Hilker)

B. Amicus Curiae (Andy Mayoras) – Attachment 2

C. Annual Meeting (Nathan Piwowarski)

D. Awards (Katie Lynwood)

E. Budget (Melisa Mysliwiec)

F. Bylaws (David Lucas)

G. Charitable and Exempt Organizations (Rebecca Wrock)

H. Citizens Outreach (Kathleen Goetsch)

I. Court Rules, Forms, and Proceedings (Patricia Davis and Georgette David)

J. Electronic Communications (Susie Chalgian)

K. Ethics and Unauthorized Practice of Law (Alex Mallory)

L. Guardianship, Conservatorship, and End of Life (Sandy Glazier)

M. Legislation Development and Drafting (Rob Tiplady and Rick Mills)

N. Legislation Monitoring and Analysis (Mike Shelton)
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O. Legislative Testimony (Dan Hilker)

P. Membership (Ernscie Augustin)

Q. Nominating (Mark Kellogg)

R. Planning (Nathan Piwowarski)

S. Probate Institute (Chris Savage)

T. Real Estate (Angela Hentkowski)

U. State Bar and Section Journals (Melisa Mysliwiec)

V. Tax (J.V. Anderton) – Attachment 3

W. Assisted Reproductive Technology (Nancy Welber)

X. Electronic Wills (Kathleen Martone)

Y. Fiduciary Exception to the Attorney-Client Privilege (Warren Krueger)

Z. Nonbanking Entity Trust Powers (Jim Spica and Rob Tiplady)

AA. Premarital Agreements (Chris Savage) 

BB. Trust Accounts (Elizabeth Luckenbach) 

CC. Uniform Community Property Disposition at Death Act (Jim Spica)

DD. Uniform Guardian, Conservatorship, and Protective Arrangements Act (Nathan
Piwowarski and Kathleen Martone)

EE. Undue Influence (Ken Silver)  

FF.  Uniform Fiduciary Income and Principal Act (Jim Spica) 

GG. Various Issues Involving Death and Divorce (Dan Borst and Sean Blume) 

IV. Good of the Order

V. Adjournment of Regular Meeting

Roundtable (Time Permitting) 
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In re Sherrod Estate BARRON, ROSENBERG,
Amicus Committee Report MAYORAS & MAYORAS, P.C.
Page 1

MEMORANDUM

To: Probate Council

From: Andrew W. Mayoras, Chair of Amicus Committee

Subject: Amicus Invitation

Date: January 29, 2026

Overview/Basic Facts 

The Supreme Court invited the PEPS to submit an amicus brief in this appeal involving one
of the elements of the presumption of undue influence.  On January 14, 2026, the Supreme Court
granted oral arguments and directed supplemental briefing on the application for leave to appeal,
inviting amicus briefs in the same order.  The Amicus Committee recommends filing an amicus brief
consistent with the Section’s standard practice to submit briefs when invited to do so.

In the probate court, after a bench trial, the court found that the presumption of undue
influence applied and ruled in favor of the petitioner, who sought to overturn the decedent’s act of
naming his brother as beneficiary on a bank account.  The petitioner was decedent’s daughter.

Apparently, in the midst of having medical complications and episodic memory loss,
decedent became convinced that his daughter mismanaged his money and failed to take care of him. 
There was no evidence to support the accusation.  Nevertheless, the decedent believed it and turned
to his brother, from whom he had been distant, for help.  Decedent even filed a police report against
the daughter.

The brother drove decedent to his credit union, where he met with the branch manager to
remove daughter’s name from the account.  The brother was present for the meeting, but remained
silent.  The manager recommended a new account, which decedent created, and named his brother
as beneficiary.  

The decedent told his brother he was the only person he could trust.  He drove his brother for
errands and the decedent had his bank statements mailed to his brother’s house.  Decedent was
admitted to the hospital four days after the account change, and the doctor opined he had cognitive
issued caused by lack of oxygen to the brain.  When oxygen was administered, his confusion
dissipated.  

The decedent died less than three months after naming his brother as the beneficiary.

The probate court held a bench trial, found the presumption of undue influence applied, and
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In re Sherrod Estate BARRON, ROSENBERG,
Amicus Committee Report MAYORAS & MAYORAS, P.C.
Page 2

ruled in favor of the daughter.  The Court noted that the rebuttal evidence was much weaker than the
evidence offered to support the presumption. 

Court of Appeals Ruling

The Court of Appeals reversed the probate court and found that the presumption of undue
influence was improperly applied.  It further ruled that without the presumption, there was
insufficient evidence of undue influence and petitioner never argued that she presented sufficient
evidence of undue influence without the presumption.  The Court noted that the outcome “strikes
us an unfair” but that this unfairness does not justify court intervention.  

The key analysis turned on whether a presumption of undue influence applied on the second
element, existence of a confidential or fiduciary relationship.  The other two elements (benefit and
opportunity) clearly existed.  The Court of Appeals ruled that “trust alone is not enough” and that
“there needed to be evidence that decedent demonstrated his trust in [his brother] by placing reliance
on [the brother’s] judgment or advice.”  Finding no such evidence, the Court of Appeals reversed.

The Supreme Court asks for supplemental briefs on the issue of “what constitutes sufficient
evidence of a fiduciary or confidential relationship.”  The PEPS and Elder Law Section were both
invited to file amicus briefs.  

Analysis

The amicus committee recommends that Council authorize filing an amicus brief to advocate
that the Court of Appeals applied the wrong standard.  While the Committee had mixed views on
whether the outcome of reversal was proper, the Committee agreed that the seminal Supreme Court
case on this issue, In re Estate of Karmey, 468 Mich 68 (2003), was not properly applied on this
issue.

In Karmey, the Supreme Court found that a marriage alone does not justify a finding of a
confidential or fiduciary relationship for purposes of the presumption.  Rather, it set forth the
following principles for when such a relationship exists in this context:

Black's Law Dictionary (7th ed) defines the term as

[a] relationship in which one person is under a duty to act for the benefit of the other
on matters within the scope of the relationship. Fiduciary relationships—such as
trustee-beneficiary, guardian-ward, agent-principal, and attorney-client-require the
highest duty of care. Fiduciary relationships [usually] arise in one of four situations:
(1) when one person places trust in the faithful integrity of another, who as a result
gains superiority or influence over the first, (2) when one person assumes control and
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In re Sherrod Estate BARRON, ROSENBERG,
Amicus Committee Report MAYORAS & MAYORAS, P.C.
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responsibility over another, (3) when one person has a duty to act for or give advice
to another on matters falling within the scope of the relationship, or (4) when there
is a specific relationship that has traditionally been recognized as involving fiduciary
duties, as with a lawyer and a client or a stockbroker and a customer.

Although a broad term, "confidential or fiduciary relationship" has a focused view
toward relationships of inequality. This Court recognized in In re Wood’s Estate, 374
Mich 278, 287, 132 NW2d 35 (1965), that the concept had its English origins in
situations in which dominion may be exercised by one person over another. Quoting
3 Pomeroy, Equity Jurisprudence (5th ed, 1941), § 956a, this Court said a fiduciary
relationship exists as fact when "`there is confidence reposed on one side, and the
resulting superiority and influence on the other.'" 374 Mich at 283,132 N.W.2d 35.

Common examples this Court has recognized include where a patient makes a will
in favor of his physician, a client in favor of his lawyer, or a sick person in favor of
a priest or spiritual adviser. 374 Mich at 285-286, 132 NW2d 35. In these situations,
complete trust has been placed by one party in the hands of another who has the
relevant knowledge, resources, power, or moral authority to control the subject matter
at issue.

468 Mich 68 at fn 2, 3 (emphasis added).

The Committee believes that, as the highlighted definition demonstrates, evidence of reliance
on the judgment or advice of another is too narrow in light of the analysis set forth in Karmey. 
Rather, in the absence of a formal relationship (such as an attorney-in-fact), Karmey suggests two
examples (which are not exclusive): (1) the existence of trust and a relationship of inequality, such
as one gaining superiority or influence over another, and (2) when one person assumes control and
responsibility over another.  A test that requires evidence of reliance on judgment or advice is not
consistent with Karmey and in fact could be applied in some cases to find a fiduciary relationship
when none exists, or at other times, find that no such relationship existed when such a relationship
did exist.

As such, the Committee recommends submitting an amicus brief advocating for remand and
application of the proper test under Karmey.  The Committee was split on whether the Court of
Appeals’ decision to reverse the trial court was proper, if the appropriate analysis under Karmey had
been applied.  The Committee also did not reach a consensus as to whether this case with difficult
facts should be used as an opportunity by the Section to advocate for a broader examination of the
undue influence test.

The Committee suggests that the author of the brief be selected by Council.  If no other
author is selected, then Andrew Mayoras is willing to author the brief.  The brief is due on April 1,
2026.  
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January 14, 2026 
 
168598 
 
  
 
In re SHERROD ESTATE. 
_________________________________________ 
 
DEDRA ELAN McBURROWS-SHERROD, as  
Personal Representative of the ESTATE OF  
CLYDE LAMONT SHERROD, 

Appellant, 
 
v        SC: 168598 
        COA: 369863  

Oakland PC: 2022-410006-DE 
MICHAEL SHERROD, 

Appellee.  
 
_________________________________________/ 
  

On order of the Court, the application for leave to appeal the March 18, 2025 
judgment of the Court of Appeals is considered.  We direct the Clerk to schedule oral 
argument on the application.  MCR 7.305(I)(1).  The parties shall file supplemental briefs 
in accordance with MCR 7.312(E), addressing what constitutes sufficient evidence of a 
fiduciary or confidential relationship.  See, e.g., In re Wood Estate, 374 Mich 278, 282-
283 (1965), overruled in part on other grounds by Widmayer v Leonard, 422 Mich 280, 
288-289 (1985); In re Jennings’ Estate, 335 Mich 241, 244 (1952).  
 

The Probate and Estate Planning and Elder Law & Disability Rights Sections of the 
State Bar of Michigan are invited to file briefs amicus curiae.  Other persons or groups 
interested in the determination of the issue presented in this case who are not exempt from 
the motion requirement under MCR 7.312(H) may move the Court for permission to file 
briefs amicus curiae. 
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revision until final publication in the Michigan Appeals Reports. 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 

 

 

In re SHERROD ESTATE. 

 

 

DEDRA ELAN MCBURROWS-SHERROD, as 

Personal Representative, 

 

 Appellee, 

 

 

UNPUBLISHED 

March 18, 2025 

10:30 AM 

v No. 369863 

Oakland Probate Court 

MICHAEL SHERROD, 

 

LC No. 2022-410006-DE 

 Appellant. 

 

 

 

Before:  YOUNG, P.J., and O’BRIEN and SWARTZLE, JJ. 

 

PER CURIAM. 

 This action concerns title to funds in a Diversified Members Credit Union (DMCU) 

account that belonged to decedent, Clyde Lamont Sherrod.  The funds were originally to go to 

decedent’s daughter, Dedra McBurrows-Sherrod, but in July 2022, decedent transferred the money 

to a new account and made the beneficiary of that new account his brother, appellant Michael 

Sherrod.  Shortly after decedent passed away in October 2022, McBurrows-Sherrod, as personal 

representative of Clyde Lamont Sherrod’s Estate, challenged Michael’s title to the funds in the 

DMCU account on grounds of undue influence.  Following a bench trial, the trial court found that 

(1) McBurrows-Sherrod had presented sufficient evidence to establish a presumption of undue 

influence, and (2) despite Michael’s rebuttal evidence, McBurrows-Sherrod had established by a 

preponderance of the evidence that Michael unduly influenced decedent to name Michael the 

beneficiary of the DMCU account.  Michael appeals that ruling as of right.  We conclude that 

McBurrows-Sherrod failed to present sufficient evidence to establish a fiduciary or confidential 

relationship between Michael and decedent, which means that McBurrows-Sherrod failed to 

establish a presumption of undue influence.  Without that presumption, McBurrows-Sherrod’s 

undue-influence claim fails.  For these reasons, as explained more fully in this opinion, we reverse. 
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I. BACKGROUND

On March 28, 2022, decedent was admitted to the hospital with signs of heart failure, and 

a few days later on April 1, he underwent quadruple-bypass surgery.  Decedent was discharged on 

April 13, 2022, but was readmitted to the emergency room on April 18, which resulted in another 

surgery being performed on April 30, 2022, to remove a portion of decedent’s colon.  Decedent 

was discharged on May 5, 2022, only to be readmitted to the emergency room the on May 7.  

During decedent’s ensuing hospital stay, it was noted that decedent had become depressed due to 

his repeated hospitalizations and had lost significant weight since March 2022.  Decedent was 

discharged to rehab on May 14, 2022, where he remained until June 2, 2022. 

A short time after being discharged home, however, decedent was readmitted to the 

hospital, where he was diagnosed with episodic memory loss and dangerously-low blood pressure.  

The record is not a model of clarity, but it appears that, at some point shortly after this visit, 

decedent was discharged to a nursing home, where he remained until July 7, 2022. 

It was during decedent’s stay at the nursing home that Michael first visited decedent on 

July 2.  Michael did not visit decedent at any point before July 2, despite knowing that decedent 

was in and out of the hospital.  Michael justified his absence by explaining that he visited decedent 

when decedent called him, which was in July.  Despite his absence, Michael testified that he had 

a close relationship with decedent.  Others, however, testified that the two generally disliked each 

other.  Regardless, Michael testified that, when decedent called him in July, Michael went to visit 

him, and after decedent was discharged, Michael would occasionally pick up decedent from his 

home to go out to lunch. 

On July 11, 2022, Michael drove decedent to the police station, where decedent filed a 

report alleging that his daughter, McBurrows-Sherrod, was mismanaging his money and failed to 

take care of him.  There was and still is no evidence to support this accusation.  Nevertheless, 

decedent believed it, and due to his continuing concern about McBurrows-Sherrod’s handling of 

his money, decedent asked Michael to take decedent to DMCU on July 13, 2022, so that decedent 

could remove McBurrows-Sherrod’s access to decedent’s account there.  Michael agreed. 

When the two arrived at DMCU on July 13, Michael pushed decedent’s wheelchair to the 

office of the branch manager, Leah Lindsay.  Michael stayed in Lindsay’s office with decedent 

and Lindsay while decedent conducted his business, but Michael stayed mostly silent.  Decedent 

asked Lindsay to remove McBurrows-Sherrod’s power of attorney for decedent and to revoke her 

access to decedent’s accounts, voicing his ongoing concern about McBurrows-Sherrod’s handling 

of decedent’s finances.  Lindsay suggested that decedent resolve his concern by simply opening a 

new account, and decedent agreed.  Decedent named Michael as the beneficiary for this new 

account.  After the new account was created, the funds from decedent’s old account were 

transferred to his new account.  Michael did not tell McBurrows-Sherrod or anyone else in the 

family about either this trip to DMCU or the trip to the police station.  He explained that he felt 

that he needed to keep the trips a secret because decedent told Michael that he was the only person 

that decedent could trust.  Michael later took decedent to DMCU a second time because, when 

decedent created his new account, decedent’s driver’s license was expired, and he needed to 

provide a valid one.  On this second trip to DMCU, Michael did not go into the bank with decedent. 
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 On July 17, 2022—four days after creating the new DMCU account—decedent was 

readmitted to the hospital, and his records from that visit noted that decedent’s memory was 

impaired.  Dr. Anthony Martin, decedent’s treating physician, opined that decedent’s cognitive 

issue was likely caused by a lack of oxygen to decedent’s brain.  Dr. Martin explained that, when 

decedent was discharged in early July, he was given at-home treatment instructions to ensure 

proper blood flow (like wrapping his legs), but if decedent did not comply with his treatment plan, 

the result was a lack of oxygen to decedent’s brain, affecting his cognitive abilities.  In subsequent 

visits decedent had with Dr. Martin, Dr. Martin noted continuing issues with decedent’s cognitive 

functions.  When decedent was placed on oxygen during those visits, his confusion dissipated. 

 Decedent passed away on October 3, 2022.  Lindsay testified that Michael called her on 

October 4 to inform her of decedent’s death, and to start the process of closing decedent’s DMCU 

account and sending the funds to Michael as the beneficiary. 

Shortly thereafter, McBurrows-Sherrod filed an emergency ex parte motion seeking to 

enjoin Michael from withdrawing any funds from the DMCU account, which the trial court 

granted.  This litigation seeking to settle ownership of the DMCU account ensued.  Eventually, the 

lower court held a bench trial to determine whether Michael unduly influenced decedent to name 

him the beneficiary of the DMCU account.  At the close of the trial, the court held that McBurrows-

Sherrod established a presumption of undue influence and that Michael’s rebuttal evidence was 

“much weaker evidence than the evidence offered to support the presumption of undue influence,” 

so the court found by a preponderance of the evidence that Michael unduly influenced decedent to 

name Michael the beneficiary of decedent’s DMCU account. 

This appeal followed. 

II.  PRESUMPTION OF UNDUE INFLUENCE 

 Michael argues the trial court erred by finding that McBurrows-Sherrod established a 

presumption of undue influence.  We agree. 

A.  STANDARD OF REVIEW 

 A probate court’s findings following a bench trial are reviewed for clear error.  In re Estate 

of Bennett, 255 Mich App 545, 549; 662 NW2d 772 (2003).  “A finding is clearly erroneous when 

the reviewing court is left with a definite and firm conviction that a mistake has been made, even 

if there is evidence to support the finding.”  Id.  This Court gives deference to trial courts on matters 

of credibility.  In re Estate of Erickson, 202 Mich App 329, 331; 508 NW2d 181 (1993). 

B.  ANALYSIS 

 Establishing that a will or contract was the result of undue influence vitiates the instrument 

because it establishes that the instrument was not the result of the testator’s or contracting party’s 

free will.  See In re McKeand, 185 Mich 97, 120; 151 NW 731 (1915).  “To establish undue 

influence it must be shown that the grantor was subjected to threats, misrepresentation, undue 

flattery, fraud, or physical or moral coercion sufficient to overpower volition, destroy free agency 

and impel the grantor to act against his inclination and free will.”  In re Estate of Karmey, 468 
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Mich 68, 75; 658 NW2d 796 (2003) (quotation marks and citation omitted).  Certain circumstances 

are so suggestive of undue influence that, if those circumstances are established, it will give rise 

to a presumption of undue influence: 

The presumption of undue influence is brought to life upon the introduction of 

evidence which would establish (1) the existence of a confidential or fiduciary 

relationship between the grantor and a fiduciary, (2) the fiduciary or an interest 

which he represents benefits from a transaction, and (3) the fiduciary had an 

opportunity to influence the grantor’s decision in that transaction.  [Id. (quotation 

marks and citation omitted).] 

The burden of proving undue influence rests “with the party asserting it.”  In re Mardigian Estate, 

502 Mich 154, 160; 917 NW2d 325 (2018) (opinion of MARKMAN, J.). 

 The trial court here held that McBurrows-Sherrod presented evidence sufficient to establish 

a presumption of undue influence.  On appeal, Michael takes issue with the court’s finding that 

McBurrows-Sherrod established the first element of the presumption—the existence of a 

confidential or fiduciary relationship between Michael and decedent.  Clearly, Michael and 

decedent did not have a traditional fiduciary relationship like attorney-client or physician-patient, 

see In re Estate of Karmey, 468 Mich at 74 n 3, but that is not necessarily fatal.  A confidential or 

fiduciary relationship is a “broad” term, encompassing any relationship “in which there is 

confidence reposed on one side, and the resulting superiority and influence on the other.”  In re 

Wood’s Estate, 374 Mich 278, 282-283; 132 NW2d 35 (1965).  In this way, the term “has a focused 

view toward relationships of inequality.”  In re Estate of Karmey, 468 Mich at 74 n 3. 

Trust alone is not sufficient to establish a confidential or fiduciary relationship.  See Knight 

v Behringer, 329 Mich 24, 28; 44 NW2d 852 (1950).  Rather, a confidential or fiduciary 

relationship requires “a reposing of faith, confidence and trust and the placing of reliance by one 

upon the judgment and advice of another.”  In re Jennings’ Estate, 335 Mich 241, 244; 55 NW2d 

812 (1952) (emphasis added).  See also In re Wood’s Estate, 374 Mich at 282 (stating that a 

confidential relationship embraces “those informal relations which exist whenever one man trusts 

in and relies upon another”) (quotation marks and citation omitted; emphasis added).  So, for 

instance, a confidential or fiduciary relationship exists when one trusts another and relies on that 

person “in handling the bank accounts for her,” with the other person acting “solely as her agent 

in these transactions.”  Van’t Hof v Jemison, 291 Mich 385, 393; 289 NW 186 (1939).  See also In 

re Estate of Swantek, 172 Mich App 509, 514; 432 NW2d 307 (1988) (“A confidential relationship 

exists when a person enfeebled by poor health relies on another to conduct banking or other 

financial transactions.”).  Conversely, while people generally trust those they live with, living with 

another does not necessarily create a confidential or fiduciary relationship.  See In re Carlson’s 

Estate, 218 Mich 262, 265; 187 NW 284 (1922) (“We have not overlooked the fact that at the time 

the will was made the testatrix was living in the home of the proponent, and had been there several 

weeks . . . .  The relation so established was not a fiduciary one, militating against the bequest to 

proponent.”).  See also Knight, 329 Mich at 29.  Likewise, while people generally only allow those 

they trust to assist in their business affairs, assisting someone with their business affairs does not 

necessarily create a confidential or fiduciary relationship.  See In re Cottrell’s Estate, 235 Mich 

627, 630; 209 NW 842 (1926) (“Before the burden can be cast on proponent, it must be shown that 

the fiduciary relations exist, and the fact that she was living with testator when the will was made 
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did not establish such relations, nor does the fact that she assisted him in his business affairs 

establish such relation.”) (citations omitted).  See also Knight, 329 Mich at 29; Blackman v 

Andrews, 150 Mich 322, 323-325; 114 NW 218 (1907) (holding that the contestants failed to 

establish undue influence despite showing that the proponent’s husband drove the testatrix to the 

bank to change her will and had previously given her advice “respecting her business affairs”). 

Turning back to this case, the trial court found that, when decedent changed the beneficiary 

of the DMCU account to Michael, a confidential or fiduciary relationship existed between them.  

Despite finding that Michael generally lacked credibility, the court opined that “a lot of what 

Michael testified about supports the theory about a fiduciary relationship regarding this particular 

transaction and banking transaction.”  Specifically, the court opined that its finding of a 

confidential or fiduciary relationship between decedent and Michael was supported by Michael’s 

testimony that (1) decedent “needed Michael Sherrod to help him” by driving him to the bank after 

he became “very suspicious of” McBurrows-Sherrod, (2) decedent told Michael “you’re the only 

person I can trust,” and (3) decedent “redirected all his mail to—to Michael’s house with regard 

to financial issues.” 

This evidence was not sufficient to support a finding of a confidential or fiduciary 

relationship.  That decedent trusted Michael is necessary for finding that a confidential or fiduciary 

relationship existed between them, but trust alone is not enough.  See Knight, 329 Mich at 28.  

Rather, to establish that a confidential or fiduciary relationship existed between decedent and 

Michael, there needed to be evidence that decedent demonstrated his trust in Michael by placing 

reliance on Michael’s judgment or advice, see In re Jennings’ Estate, 335 Mich at 244, and there 

is no such evidence in the record.  For instance, despite decedent’s redirecting his financial 

statements to Michael’s house, nothing in the record suggests that decedent gave Michael any 

control over decedent’s finances such that decedent would have to trust Michael’s judgment.  

Indeed, decedent did not even give Michael access to the funds in his DMCU account while 

decedent was alive—decedent only made Michael the beneficiary on his DMCU account.  And 

while Michael drove decedent to DMCU in a trip that resulted in decedent naming Michael the 

beneficiary of decedent’s account, this supports only that Michael had the opportunity to influence 

decedent; it does not support that a confidential or fiduciary relationship existed between them.  

See Blackman, 150 Mich at 323-325; In re Brady’s Estate, 295 Mich 472, 474-476; 295 NW 230 

(1940) (holding that “[n]o confidential relationship existed between either Mr. or Mrs. Knorpp and 

testator” despite evidence that the testator changed his will in front of the Knorpps, and the next 

day the Knorpps drove the testator to have his will executed and went into the office with the 

testator to do so). 

We acknowledge that the trial court credited Dr. Martin’s testimony that decedent may 

have been confused around the time of the transaction due to his ongoing medical issues, but we 

do not believe that this finding warrants a different result.  That is, even if decedent was confused 

around the time of the transaction, it would not establish that a confidential or fiduciary relationship 

existed between Michael and decedent.1  Again, a confidential or fiduciary relationship is 

 

                                                 
1 It bears noting that decedent’s confusion mostly manifested itself in his distrusting McBurrows-

Sherrod.  That distrust caused decedent to ask Michael to drive him to DMCU to remove 
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established when one places reliance on another’s judgment or advice, see In re Jennings’ Estate, 

335 Mich at 244, and there is no evidence that decedent relied on Michael’s judgment or advice. 

For these reasons, we conclude that the trial court’s finding that a confidential or fiduciary 

relationship existed between Michael and decedent was clearly erroneous.  Without that finding, 

McBurrows-Sherrod cannot establish a presumption of undue influence.  McBurrows-Sherrod has 

never argued that she presented sufficient evidence to establish undue influence absent a 

presumption, so our conclusion that McBurrows-Sherrod failed to establish the presumption of 

undue influence resolves this case.2 

 Reversed. 

 

/s/ Adrienne N. Young 

/s/ Colleen A. O’Brien 

/s/ Brock A. Swartzle 

 

 

                                                 

McBurrows-Sherrod’s access to his account, but it was Lindsay who suggested that decedent open 

a new account.  When the new account was created, decedent named Michael the beneficiary. 

2 While it strikes us as unfair that decedent left his DMCU account to his brother (with whom he 

was estranged until recently) instead of his daughter (who faithfully remained by his side), this 

perceived unfairness does not justify court intervention: 

This court has often said that the mere fact that decedent so disposed of his 

property as to do an apparent injustice to one or more of his relatives would not 

nullify the transaction.  Courts are not permitted to make equitable distribution of 

estates, but are concerned only in giving effect to the legal acts of decedents.  [In 

re Fay’s Estate, 197 Mich 675, 687; 164 NW 523 (1917) (quotation marks and 

citation omitted).] 
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In re Estate of Karmey

Decision Date: 08 April 2003

Docket Number: Docket No. 121082.

Citation: In re Estate of Karmey, 468 Mich. 68, 658 N.W.2d 796 (Mich. 2003)

Parties: In re ESTATE OF Abraham KARMEY, Deceased. Marianne Karmey-Kupka, George Karmey, and Irene Karmey,
Petitioners-Appellees, v. Margaret Karmey, Respondent-Appellant.

Court: Michigan Supreme Court

658 N.W.2d 796

468 Mich. 68

In re ESTATE OF Abraham KARMEY, Deceased.

Marianne Karmey-Kupka, George Karmey, and Irene Karmey,
Petitioners-Appellees, v. Margaret Karmey, Respondent-Appellant.

Docket No. 121082.

Supreme Court of Michigan.

1/29/26, 12:28 PM In re Estate of Karmey
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April 8, 2003.

Weideman & Weideman, P.C., (by Carl M. Weideman, III), Grosse Pointe Woods,
MI, for the petitioners.

Musilli, Baumgardner & Parnell P.C., (by John R. Parnell and Dennis M. Fuller),
St. Clair Shores, MI, for the respondent.

Opinion

PER CURIAM.

In their petition to set aside a will, the children of the decedent claimed that the
beneficiary of the will, decedent's second wife, had exercised undue influence
over the decedent when he made her the sole beneficiary of his estate. The
probate judge ruled that petitioners had failed to present sufficient evidence for a
jury to find that decedent's wife unduly influenced her husband, and the judge
therefore granted respondent's motion for a directed verdict. The Court of
Appeals reversed and remanded the case for trial, holding that there was a
question for the jury whether decedent and his wife had a confidential or
fiduciary relationship, which would create a rebuttable presumption of undue
influence.

The Court of Appeals reluctantly based its holding on this Court's decision in Kar
v. Hogan, 399 Mich. 529, 251 N.W.2d 77 (1976), which the Court viewed as
encompassing most marriages within the test for applying the presumption. We
conclude  that marriage does not give rise to a presumption of
undue influence. We reverse that portion of the Court of Appeals decision
necessitating a remand and reinstate the probate court's grant of a directed
verdict.

I

*797 N.W.2d 797
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Abraham Karmey died in 1997, leaving his entire estate to his wife of twenty
years, Margaret Karmey. Margaret was Abraham's second wife. The three
children of his first marriage, petitioners in this case, sought to have their father's
will set aside, alleging that Margaret had exerted undue influence over their
father when he drafted the will. They based their contention in large measure on
statements he had allegedly made a year before drafting the will in which he
expressed his intent to give each of them $25,000, as well as a business to
operate. The inventory prepared by Margaret Karmey as the personal
representative of her husband's estate showed a worth of only $57,000 at the
time of his death.

The case proceeded to a jury trial in 1999, with the petitioners presenting
testimony that Abraham feared Margaret and that she had control of the family
finances, especially after he became ill in his last years. Margaret's position was
that she had a typical marriage in which she shared confidences with her
husband. At the close of petitioners' proofs, Margaret moved for a directed
verdict. The probate judge granted the motion, noting that for influence to be
undue, it must have overpowered the decedent's own free will. The judge said, "
[T]he decedent may be influenced in the disposition of his property by specific or
direct influences without such influences being undue." It is not improper, said
the judge, for a spouse to use her powers of persuasion to shape the crafting of a
will.

The judge rejected petitioners' argument that Abraham and Margaret were in a
fiduciary relationship, so as to give rise to a presumption of undue influence:

The Contestant—that's you—has the burden of proving that there was undue
influence exerted on the decedent in making the Will.

And part of your argument is the spousal relationship becomes that of a
fiduciary relationship. I'm going to say that that is not the law and that's not the
way I'm going to rule. She admitted that there was a confidential relationship
but there should be a confidential relationship between all spouses.

She also indicated that she didn't handle his finances and he paid the bills. So
other than that one statement the court does not believe that there's sufficient
factual basis that I can find a confidential relationship, therefore, the
presumption doesn't come into play.
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Petitioners appealed to the Court of Appeals, arguing that the judge's conduct in
admonishing witnesses denied them a fair trial and that the proofs of a trusting
marital relationship between Abraham and Margaret Karmey established a
mandatory presumption of undue influence that had not been rebutted, making
the directed verdict inappropriate. The Court rejected the first argument, but on a
two-to-one vote agreed with the latter. Unpublished opinion per curiam, 2002
WL 207572, issued February 8, 2002 (Docket No. 223270).

The Court majority noted that Margaret Karmey's own trial testimony had
indicated that a trusting relationship existed with her husband. Her relationship
with Abraham, she agreed, was a "typical marriage" in which they were "very
close" and he was her "closest friend," sharing things with her that he would not
share with other people. Id. at 8. The Court determined  that
Abraham, at least on occasion, relied upon Margaret, and that she had an
opportunity to influence him "because they were married and because he was
allegedly afraid of her." Id. Because there was evidence that Abraham and
Margaret had a "loving and trusting relationship," it was appropriate, said the
Court, for a jury to resolve the undue influence issue, including the question
whether a fiduciary relationship existed. Id.

The Court of Appeals majority recognized that under its holding, a presumption
of undue influence could attach to all wills where one spouse leaves property
exclusively to the remaining spouse, especially when to the exclusion of other
family members. The majority admitted that it was "not particularly enamored of
the possibility of such a result."1 Id. at 9. However, it felt compelled to reach its
conclusion on the basis of this Court's decision in Kar.

II

Kar concerned an action to set aside a property deed between a wife and husband
on the ground that it was procured through undue influence. The action was
brought by the stepchildren of the deceased, Julia Merkiel, who had married their
father in 1914. The father died in 1951, and Julia married Edward Merkiel in
1953. In 1969, property owned by Julia was deeded to her and Edward as tenants
by "their entireties," thereby precluding the children from gaining an interest in
the property upon her death.

*798 N.W.2d 798
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After completion of the proofs, the trial judge found that Julia and Edward met
the test for a confidential or fiduciary relationship and, as a result, applied a
presumption of undue influence to the case. He further found that defendant had
rebutted the presumption, and he therefore ruled in defendant's favor.

The judge's utilization of the presumption of undue influence was based on a
widely applied three-factor test, which this Court detailed in Kar as follows:

The presumption of undue influence is brought to life upon the introduction of
evidence which would establish (1) the existence of a confidential or fiduciary
relationship between the grantor and a fiduciary, (2) the fiduciary or an interest
which he represents benefits from a transaction, and (3) the fiduciary had an
opportunity to influence the grantor's decision in that transaction. [399 Mich.
at 537, 251 N.W.2d 77.]

Although Kar accepted the trial judge's utilization of the presumption of undue
influence, that was not the focus of Kar. Instead, the critical issue for discussion
concerned the burden of proof and the shifting evidentiary obligations of the
parties when the presumption of undue influence has been found. Kar did not
discuss what type of proofs were necessary to meet the three-part test. It simply
operated on the premise that the marriage at issue was subject to the
presumption.  The Court of Appeals majority in this case,
recognizing that the Court in Kar had accepted the trial judge's finding that the
three-part test was met, concluded that Kar had established a rule that all
spousal relationships of trust and confidence meet the three-part test, thereby
bringing forth the presumption of undue influence. We reject this implication in
Kar.

III

"Fiduciary relationship" is a legal term of art,2 as is the phrase "confidential or
fiduciary relationship."3 Marriage, however, is a unique relationship, treated in
law differently from other relationships, for a host of obvious reasons.

In the context of this case and the analysis provided in Kar, it can be said that
marriage is not a relationship that has traditionally been recognized as involving
fiduciary duties. It is a unique relationship based on mutual trust and

*799 N.W.2d 799
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commitment. We do not believe the presumption of undue influence is applicable
to such a relationship.

One should not lose sight of the basic principles underlying the concept of undue
influence. As this Court said in Kar:

To establish undue influence it must be shown that the grantor was subjected to
threats, misrepresentation, undue flattery, fraud, or physical or moral coercion
sufficient to overpower volition, destroy free agency and impel the grantor to act
against his inclination and free will. Motive, opportunity, or even ability to
control, in the absence of affirmative evidence that it was exercised, are not
sufficient. [399 Mich. at 537, 251 N.W.2d 77.]

The influence of a husband or a wife over that person's spouse could be great— at
times almost overwhelming—without being "undue." Although we agree with the
standard for application of the presumption of undue influence established in

Kar, we hold that this presumption is not applicable to marriage.4

IV

In this case, the probate judge found that the proofs presented by the petitioners
did not raise a question of fact about whether the relationship between Abraham
and Margaret Karmey was a confidential or fiduciary relationship. The record
supports this finding. Further, the marriage relationship between Abraham and
Margaret Karmey was not shown by any factual allegations to be a relationship of
undue influence.

Because the presumption of undue influence is not applicable to marriage, that
portion of the Court of Appeals decision remanding this case for trial is reversed,
and the probate court's grant of a directed verdict is affirmed. MCR 7.302(F)(1).

CORRIGAN, C.J., and MICHAEL F. CAVANAGH, WEAVER, MARILYN J.
KELLY, TAYLOR, YOUNG, and MARKMAN, JJ., concurred.

1. This concern was echoed by the dissent, which warned:

*800 N.W.2d 800
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Were we to apply the three-part test to a will contest where a spouse leaves everything
to a surviving spouse, then a factual finding of a good marriage would automatically
mean that a rebuttable presumption of undue influence would arise. This surely
cannot nor should it be the law. More should be shown to raise a presumption of
undue influence between spouses than a good confidential relationship where each
understandably looked to the other for advice and took the advice of the other. To
hold as the majority does and as the majority interprets Kar to have ruled, simply
serves to penalize a good marriage by requiring a will contest trial if a third party
objects to one spouse leaving virtually the entire estate to the surviving spouse.

2. Black's Law Dictionary (7th ed) defines the term as

[a] relationship in which one person is under a duty to act for the benefit of the other
on matters within the scope of the relationship. Fiduciary relationships—such as
trustee-beneficiary, guardian-ward, agent-principal, and attorney-client-require the
highest duty of care. Fiduciary relationships [usually] arise in one of four situations:
(1) when one person places trust in the faithful integrity of another, who as a result
gains superiority or influence over the first, (2) when one person assumes control and
responsibility over another, (3) when one person has a duty to act for or give advice to
another on matters falling within the scope of the relationship, or (4) when there is a
specific relationship that has traditionally been recognized as involving fiduciary
duties, as with a lawyer and a client or a stockbroker and a customer.

3. Although a broad term, "confidential or fiduciary relationship" has a focused view
toward relationships of inequality. This Court recognized in In re Wood's Estate, 374
Mich. 278, 287, 132 N.W.2d 35 (1965), that the concept had its English origins in
situations in which dominion may be exercised by one person over another. Quoting 3
Pomeroy, Equity Jurisprudence (5th ed, 1941), § 956a, this Court said a fiduciary
relationship exists as fact when "`there is confidence reposed on one side, and the
resulting superiority and influence on the other.'" 374 Mich. at 283,132 N.W.2d 35.

Common examples this Court has recognized include where a patient makes a will in
favor of his physician, a client in favor of his lawyer, or a sick person in favor of a
priest or spiritual adviser. 374 Mich. at 285-286, 132 N.W.2d 35. In these situations,
complete trust has been placed by one party in the hands of another who has the
relevant knowledge, resources, power, or moral authority to control the subject
matter at issue.

4. To be clear, we hold that no presumption of undue influence arises by the fact of
marriage. We do not exclude the possibility that, under facts other than those
presented in this particular case, a person might exercise undue influence over a
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weakened or vulnerable spouse.
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MEETING OF THE COUNCIL OF THE 
PROBATE & ESTATE PLANNING SECTION OF THE 

STATE BAR OF MICHIGAN 
Friday, January 16, 2026 
 Held remotely via Zoom 

(DRAFT) Minutes 

I. Commencement (Nathan R. Piwowarski)

A. Call to Order and Welcome

Chairperson Nathan R. Piwowarski called the regular meeting of the Council to order at 11:06 
a.m. and welcomed those attending via Zoom. He noted that the meeting was being recorded via
Zoom solely for the purpose of preparing the minutes and that the recording would be deleted
after the minutes were approved.

B. Attendance

Melisa M. W. Mysliwiec conducted a roll call of Zoom participants. 

The following officers and members of the Council were present remotely via Zoom: 

1. Nathan R. Piwowarski, Chairperson
2. Richard C. Mills, Chairperson-Elect
3. Christine M. Savage, Vice Chairperson
4. Melisa M. W. Mysliwiec, Secretary
5. Angela M. Hentkowski, Treasurer
6. J.V. Anderton
7. Ernscie Augustin
8. Daniel W. Borst
9. Susan L. Chalgian
10. Georgette E. David
11. Patricia E. Davis
12. Daniel S. Hilker
13. Kathleen A. Martone
14. Alexander S. Mallory
15. Nicholas A. Reister
16. Michael D. Shelton
17. Joseph J. Viviano
18. David Sprague
19. Rebecca K. Wrock
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Others present remotely via Zoom: 

1. Becky Bechler (Public Affairs Associates)
2. Jonathan Beer
3. Theresa Castle (Administrative Assistant)
4. Dustin S. Foster
5. Brianne M. Gidcumb
6. Trent Harris
7. J. David Kerr
8. Amanda Filizetti Knaffla
9. Robert B. Labe
10. Peter Langley (Public Affairs Associates)
11. David W. Lentz
12. Marguerite Munson Lentz (Ex Officio)
13. Michael Lichterman
14. David P. Lucas (Ex Officio)
15. Katie Lynwood (Ex Officio)
16. Andrew W. Mayoras
17. Austin McKee
18. Hon. David M. Murkowski
19. Rachael M. Sedlacek (ICLE)
20. Elizabeth M. Seifker
21. Mitchell Sickon
22. Kenneth F. Silver
23. James P. Spica (Ex Officio)
24. James B. Stewart (Ex Officio)

C. Excused Absences

The following were noted as excused: 

1. Sandra D. Glazier
2. Warren H. Krueger
3. Elizabeth Luckenbach
4. Hon. Sara A. Schimke

D. Approval of Agenda

The Chair reviewed the agenda included in the meeting materials. No additions or changes were 
requested, and the agenda was accepted as presented. 
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II. Monthly Reports 

A. Lobbyist’s Report (Public Affairs Associates) 

Becky Beckler and Pete Langley of Public Affairs Associates reported that the Legislature has 
returned to session with a light calendar expected to focus primarily on budget matters. They 
summarized ongoing budget activity, related litigation, and upcoming key dates for the Revenue 
Estimating Conference, the Governor’s budget address, and the State of the State. 

They also discussed draft legislation under consideration by Representative Leitner related to the 
Uniform Adult Guardianship and Protective Proceedings Act and requested preliminary feedback 
from the Section prior to introduction. Legislative challenges in advancing bills between the 
House and Senate were noted. 

B. Minutes of Prior Council Meetings (Melisa Mysliwiec) 

Secretary Mysliwiec directed Council to the draft minutes included as Attachment 1. A 
correction was noted to the spelling of Brien Heckman’s name (B‑R‑I‑E‑N). Upon motion duly 
made and seconded, the December 12, 2025, minutes were approved as corrected. 

C. Chair’s Report (Nathan Piwowarski) 

Chair Piwowarski reported that most updates had been delegated to committee reports. He noted 
receipt of a communication from the State Bar of Michigan regarding the Legal Services 
Corporation’s scope of acceptable pro bono services in probate matters. After brief discussion, 
Council expressed no objection to continuation of the existing scope. 

D. Treasurer’s Report (Angela Hentkowski) 

Treasurer Hentkowski reported that current financial statements were included in the meeting 
materials and were self-explanatory. She also noted that an updated Section Expense 
Reimbursement Form reflecting the increased IRS mileage rate for 2026 is now in effect. No 
formal action was required.

 

III. Committee Reports 

A. Committee on Special Projects (Dan Hilker) 

Mr. Hilker reported that the Committee continues its review of draft statutes currently under 
consideration. 

B. Amicus Curiae (Andy Mayoras) 
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Mr. Mayoras summarized the Committee’s report regarding a request for an amicus brief in 
Duchene v Spicer. He reviewed the factual background, the Court of Appeals’ unpublished 
decision, and the Committee’s recommendation against authorizing an amicus brief at this stage 
due to the case’s fact-specific nature and limited anticipated impact. 

Council discussion followed regarding the scope and application of MCL 700.1205(3), including 
whether the EPIC fraud discovery rule applies to undue influence claims. Mr. Spica made a 
motion, seconded by Mr. Piwowarski, to authorize submission of an amicus curiae brief 
supporting the application for leave to appeal with the position that MCL 700.1205(3) applies to 
allegations of undue influence, and as such, the statute of limitations that should have been 
applied is that set forth in the statute, i.e. two years from the discovery of the undue influence.   
Discussion included timing and procedural considerations. This vote was taken as a public policy 
position.  17 voted in support, 1 opposed, 0 abstentions, and 5 did not vote.  The motion 
prevailed and the public policy position was adopted.  Mr. Mayoras then made a motion that the 
brief be co-authored by Elizabeth M. Siefker and James P. Spica.  The motion prevailed by voice 
vote in support.     

Mr. Mayoras also circulated the Michigan Supreme Court’s Order as well as the Michigan Court 
of Appeals opinion in In re Sherrod Estate, requesting submission of an amicus brief by the 
Section.   

C. Annual Meeting (Nathan Piwowarski) 

No report. 

D. Awards (Katie Lynwood) 

No Report. 

E. Budget (Melisa Mysliwiec) 

No Report. 

F. Bylaws (David Lucas) 

No Report. Matters referred to committee by the chair. Committee hopes to get something to the 
chair by nest week.  

G. Charitable and Exempt Organizations (Rick Mills for Rebecca Wrock) 

No Report. Next meeting is Thursday the 29th at 10:00 
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H. Citizens Outreach (Kathleen Goetsch) 

No Report. 

I. Court Rules, Forms, and Proceedings (Patricia Davis & Georgette David) 

Committee requested electronic vote, regarding proposed amendments MCR 2.106. Vote 
conducted 19 supporting, 0 opposing, 4 non-voting. No further report. 

J. Electronic Communications (Susan Chalgian) 

No report. 

K. Ethics and Unauthorized Practice of Law (Alex Mallory) 

Next meeting Friday at 8:30. No further report.  

L. Guardianship, Conservatorship, and End of Life (Sandra Glazier) 

Council discussed proposed guardianship jurisdiction legislation, including prior Section review 
of similar proposals and the need to ensure consistency with historical analysis and previously 
adopted positions before providing feedback to legislative sponsors. No action was taken. 

M. Legislation Development and Drafting (Rob Tiplady & Rick Mills) 

No report. 

N. Legislation Monitoring and Analysis (Mike Shelton) 

No report. 

O. Legislative Testimony (Dan Hilker) 

No report. 

P. Membership (Ernscie Augustin) 

No report. 

Q. Nominating (Mark Kellogg) 

Mr. Spica noted that the committee would like to see some data regarding attendance. No further 
report. 
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R. Planning (Nathan Piwowarski)

No Report. Mr. Piwowarski noted no meeting on Monday. Committee will reschedule next 
meeting.  

S. Probate Institute (Chris Savage)

The schedule is final and available on the Section website. Registration is open and currently 
exceeds last year’s pace; additional attendance is encouraged, including an optional add-on 
seminar on partnership taxation. No Further Report. 

T. Real Estate (Angela Hentkowski)

Ms. Hentkowski reported on House Bills 5152 and 5153. The Real Estate Committee 
recommended and Ms. Hentkowski moved that Council adopt a public policy position opposing 
both bills due to concerns regarding restrictions on the assignability of redemption rights and 
surplus proceeds, overbreadth, and limited effectiveness. The motion was supported by Mr. 
Stewart.  14 voted in support, 0 opposed, 0 abstentions, and 9 did not vote. Council adopted a 
public policy position opposing House Bills 5152 and 5153. 

U. State Bar and Section Journals (Melisa Mysliwiec)

A draft PDF was received from ICLE and is under review. Council members can expect to 
receive it in the coming week. No Further Report. 

V. Tax (J. V. Anderton)

No Report.  

W. Assisted Reproductive Technology (Nancy Welber)

No report. 

X. Electronic Wills (Kathleen Martone)

No report. 

Y. Fiduciary Exception to the Attorney-Client Privilege (Warren Krueger)

No report. 

AA. Premarital Agreements (Chris Savage) 

No report. 
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BB. Trust Accounts (Elizabeth Luckenbach) 

A recent meeting was held with Representative Wozniak’s office and representatives of the 
Michigan Bankers Association. The discussion was productive, and a redline proposal is 
expected to be circulated to the committee in February. Participants noted that the parties appear 
close to agreement. 

CC. Uniform Community Property Disposition at Death Act (James Spica) 

No report. 

DD. Uniform Guardian, Conservatorship, and Protective Arrangements Act  

The committee has met twice and begun a comprehensive review of the statute, identifying 
issues for later section-by-section analysis. Meetings will generally be held on the first and third 
Thursdays of each month beginning at noon, with the next meeting scheduled for February 5. 
Additional participation is welcomed. 

EE. Undue Influence (Ken Silver) 

No Report beyond what was discussed at CSP.  Ms. Glazier provided an Article from Trusts & 
Estates Magazine on the topic (Attachment 1) as well as a UI Law Review article on the New 
Undue Influence (Attachment 2). 

FF. Uniform Fiduciary Income and Principal Act (James Spica) 

It was reported that the Unitrust bill has passed the House but remains in committee in the 
Senate. If Senate floor activity resumes, the bill is expected to be released for a vote. No Further 
report. 

GG. Various Issues Involving Death and Divorce (Dan Borst & Sean Blume) 

No report.  

 

IV. Good of the Order 

There was no additional business. 

 

V. Adjournment 
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There being no further business, Mr. Piwowarski adjourned the regular Council meeting at 12:32 
p.m. 

 

Respectfully submitted, 

Melisa M. W. Mysliwiec, Secretary 
Probate & Estate Planning Section Council 
State Bar of Michigan 
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TAX NUGGET 
QTIP ELECTION QUAGMIRE, THE ESTATE OF MARTIN W. GRIFFIN, 

DECEASED T.C. MEMO 2025-47 (May 19, 2025) 
 

By:  Robert B. Labe, Esq. 
Williams, Williams, Rattner & Plunkett, P.C. 

 
________________________________________________________________________ 
 
A QTIP trust is a type of marital deduction trust.  QTIP is property in which the donee spouse is 
given a “qualifying income interest for life.”  To constitute such a qualifying income interest, the 
donee spouse must be entitled to all of the income from the property for life, payable annually or 
at more frequent intervals, or has a usufruct interest for life in the property.  Furthermore, no 
person, including the surviving spouse, has the power to appoint any part of the property to anyone 
but the surviving spouse.  Other requirements that must be met to have a valid QTIP trust are: 

 
(a) The property must pass from the decedent; and 

 
(b) The personal representative must elect QTIP treatment. 

 
 The QTIP election is irrevocable.  You may file a supplemental estate tax return to elect 
QTIP treatment so long as the supplemental estate tax return is filed on or before the due date for 
filing the original estate tax return.  If an estate tax return is not filed on or before the due date for 
filing the original estate tax return you are not barred from filing a QTIP election on a late estate 
tax return.  The intentional late filing of an estate tax return and the making of a QTIP election is 
at times used as a strategy by tax advisors. 
 
 The primary reason that QTIP Trusts are popular is that the first spouse to die can direct 
the disposition of the remaining property of the QTIP Trust upon the death of the surviving spouse, 
and the surviving spouse will not have the power or control over the remaining QTIP trust property 
upon the survivor’s death.  A marital deduction is allowed for the qualified terminable interest 
property. 
 

If there is no probate estate, the QTIP election is made by the person in actual or 
constructive possession of the QTIP property.  The QTIP election is made on the federal estate tax 
return (Form 706 current version August 2025) by listing the QTIP property on Schedule M line 
4 and including its value which reads “Enter QTIP property interest included in the gross estate 
that passes from the decedent to the surviving spouse and for which a marital deduction is 
claimed.”  Line 8 of Schedule M reads “Enter all other property passing to the surviving spouse 
not listed on line 4.” 
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The relevant issue for purposes of this tax nugget in the Estate of Martin Griffin, Deceased 
was the failure to make a proper QTIP election on the estate’s federal estate tax return.  As a result, 
the decedent’s testamentary specific bequest of two million dollars to an irrevocable trust did not 
qualify for QTIP treatment. 
 

The Estate of Martin W. Griffin timely filed a Form 706, United States Estate (and 
Generation Skipping Transfer) tax return.  The Tax Court in its opinion noted Schedule M. 
Bequests, etc., to Surviving Spouse, attached to the Form 706 version August 2019 “did not list 
any property from the estate as Qualified Terminal Interest Property (QTIP).  The Schedule M, in 
the section for All other property (i.e., all non-QTIP), listed a specific bequest” to the [spouse] 
which in the version of the 706 that was filed was Part B instead of correctly listing it on Part A 
QTIP property.  The Tax Court concluded the estate did not make a valid QTIP election on the 
Form 706 and thus the two million dollar bequest was not QTIP.  The inability to claim a marital 
deduction for the two million dollar bequest caused a significant additional estate tax.   
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