
MEETING OF THE COUNCIL OF THE 
PROBATE & ESTATE PLANNING SECTION OF THE 

STATE BAR OF MICHIGAN 
Friday, November 14, 2025 

 
Regular Meeting Agenda 

I. Commencement (Nathan Piwowarski)  

A. Call to Order and Welcome 

B.  Attendance: 

1. Zoom Roll Call  

2. Confirmation of In-Person Attendees 

3. Excused Absences (Hon. David Murkowski, David Sprague, Sandra D. Glazier)  

II.  Monthly Reports  

A.  Lobbyist’s Report (Public Affairs Associates)  

B.  Minutes of Prior Council Meetings (Melisa Mysliwiec) – Attachment 1 

C.  Chair's Report (Nathan Piwowarski)  – Attachment 2 

D.  Treasurer’s Report (Angela Hentkowski) – Attachment 3 

III.  Committee Reports  

A.  Committee on Special Projects (Dan Hilker) 

B.  Amicus Curiae (Andy Mayoras) – Attachment 4 

C.  Annual Meeting (Nathan Piwowarski) 

D.  Awards (Katie Lynwood)  

E.  Budget (Melisa Mysliwiec)  

F.  Bylaws (David Lucas) 

G.  Charitable and Exempt Organizations (Rebecca Wrock)  

H.  Citizens Outreach (Kathleen Goetsch) 

I.  Court Rules, Forms, and Proceedings (Patricia Davis and Georgette David) 

J.  Electronic Communications (Susie Chalgian) 

K.  Ethics and Unauthorized Practice of Law (Alex Mallory)  

L.  Guardianship, Conservatorship, and End of Life (Sandy Glazier)  

M.  Legislation Development and Drafting (Rob Tiplady and Rick Mills)  

N.  Legislation Monitoring and Analysis (Mike Shelton)  



O.  Legislative Testimony (Dan Hilker) 

P.  Membership (Ernscie Augustin)  

Q.  Nominating (Mark Kellogg)    

R.  Planning (Katie Lynwood) 

S.  Probate Institute (Christine Savage)  

T.  Real Estate (Angela Hentkowski)  

U.  State Bar and Section Journals (Melisa Mysliwiec)  

V.  Tax (J.V. Anderton) – Attachment 5  

W.  Assisted Reproductive Technology (Nancy Welber) 

X.  Electronic Wills (Kathleen Cieslik) 

Y.  Fiduciary Exception to the Attorney-Client Privilege (Warren Krueger) 

Z.  Nonbanking Entity Trust Powers (Jim Spica and Rob Tiplady) 

AA.  Premarital Agreements (Chris Savage)  

BB. Trust Accounts (Luckenbach) 

CC.  Uniform Community Property Disposition at Death Act (Jim Spica) 

DD.  Uniform Guardian, Conservatorship, and Protective Arrangements Act (Nathan 
Piwowarski and Kathleen Cieslik) 

EE. Undue Influence (Ken Silver) 

FF.  Uniform Fiduciary Income and Principal Act (Jim Spica) 

GG. Various Issues Involving Death and Divorce (Dan Borst and Sean Blume) 

IV. Good of the Order 

V. Adjournment of Regular Meeting  

 

Roundtable (Time Permitting) 



MEETING OF THE COUNCIL OF THE 
PROBATE & ESTATE PLANNING SECTION OF THE 

STATE BAR OF MICHIGAN 

Saturday, October 18, 2025 

Minutes 

I. Commencement 

 A. Call to Order and Welcome (Nathan Piwowarski): 

Chairperson Nathan R. Piwowarski called the meeting to order at 10:00 a.m. 
following the conclusion of the Committee on Special Projects meeting. Mr. 
Piwowarski announced that the meeting was being recorded via Zoom solely for 
the purpose of preparing the minutes, and that the recording would be deleted once 
the minutes were approved by the Council. 

B. Attendance: Roll call of In-Person attendees and Zoom attendees:  

Ernscie Augustin, James F. Anderton, Georgette David, Angela Hentkowski, Daniel 
Hilker, Warren Krueger, David Lucas, Alexander S. Mallory, Richard C. Mills, 
Nathan Piwowarski, Christine Savage, Michael D. Shelton, David Sprague, Joseph 
J. Viviano, Rebecca Wrock, Theresa Castle, Shannon DeWall, Peter Langley 
(Public Affairs Associates), Marguerite Munson Lentz, David Lentz, Katie 
Lynwood, Hon. David M. Murkowski, Matt Wiebe, James P. Spica. 

C. Excused Absences: 

Melisa M. W. Mysliwiec, Sandra D. Glazier, Nicholas Reister, Kathleen Cieslik, 
Patricia E. Davis Daniel W. Borst, Susan L. Chalgian, Elizabeth L. Luckenbach, 
and Hon. Sara A. Schimke. 

II. Monthly Reports: 

A. Lobbyist’s Report (Public Affairs Associates):  
 
1. Mr. Langley updated Council regarding pending and anticipated legislative 

activity. 
 

a) House Bills 4033 and 4034 (Trust Code Technical Amendments): 
Testimony by James Spica in Senate Judiciary Committee was well 
received; committee action is anticipated at its next meeting pending 
leadership approval. 
 

b) Senate Bill 160 (Uniform Premarital Agreement Act): Awaiting 
further feedback from the Family Law Section; coordination with 
Chair Sarah Leitner’s office ongoing. 

 
 



c) House Bill 4408 (Powers of Appointment Act) and House Bill 4523 
(Mandatory MTC Provisions): Awaiting sponsor readiness for 
committee hearing. 
 

d) Guardianship Package (House Bills 4727–4729): Awaiting floor 
action upon House return; feedback from this Section expected 
shortly. 

 
e) House Bill 4014: Awaiting movement in Senate Finance, Insurance 

& Consumer Protection Committee. 
 

2. Mr. Langley advised that little bipartisan activity is likely before year-end 
and that legislative progress may slow further entering the 2026 election 
cycle. 
 

3. Questions were raised by Nathan Piwowarski and James Spica regarding 
timing of committee votes and strategy for advancing trust-related 
legislation. Mr. Langley explained that inter-chamber leadership disputes 
have delayed otherwise noncontroversial measures. 

 
4. Follow-up discussion included: 

 
a) Coordination with the Family Law Section on the Premarital 

Agreement Act; 
 

b) Confirmation that the Guardianship Bill Package remains on the 
House floor awaiting action; 

 
c) A request by Mr. Langley for written confirmation of the Section’s 

ongoing efforts to facilitate legislative progress, to avoid 
perceptions of inaction; 

 
d) Mr. Piwowarski concluded the item by thanking Mr. Langley and 

confirming that follow-up correspondence would be provided. 
 

B. Minutes of Prior Council Meeting (Melisa Mysliwiec): 
 
Chris Savage presented the draft minutes from the September 12, 2025, meeting 
(Attachment 1).   
 
Corrections offered by James Spica included: 

• Replace reference to House Bill 4512 with House Bill 4523 
• Reverse order of bills to read “House Billss 4408 and 4523” 
• Amend references to “Powers of Attorney” to read “Powers of 

Appointment” 



• Replace “duties and powers of trustee” with “mandatory MTC provisions” 
• Correct committee reference under item “K” to the Ethics and Unauthorized 

Practice of Law Committee. It should say “the memorandum at attachment 
4” 

• Correct committee reference under item “Z” to the Non-Banking Entity 
Trust Powers Committee, insert on the second line, “a version of the 
Michigan Trust Company Act.” 

• No report after EE; there is no Committee.  

Corrections offered by Nathan Piwowarski included: 

• Replace “Honorable Schimke” with “Honorable Sarah A. Schimke.” 

Nathan Piwowarski moved, and David Sprague supported, accepting the September 
minutes, as corrected.  Motion carried.   

C. Chair’s Report (Nathan Piwowarski): 

Mr. Piwowarski summarized ongoing coordination between the Section and other 
Bar entities, emphasizing focus areas including legislative tracking, committee 
engagement, and preparation for upcoming educational programs. 

D. Treasurer’s Report (Angela Hentkowski):  

Angela Henkowski presented current fiscal status, referencing Attachment 2. 
Hearts and Flowers funds should be sent to Nathan Piwowarski’s office for the 
foreseeable future. Payee should be “McCurdy Wotila and Porteous, PC”. No 
anomalies were reported; the Section remains financially sound. 

III. Committee Reports 

A. Committee on Special Projects (Daniel Hilker): 
Daniel S. Hilker reported on ongoing legislative and educational initiatives, and 
highlighted coordination between drafting and monitoring subcommittees. 
 

B. Amicus (Andy Mayoras): No report. 
 

C. Annual Meeting (Nathan Piwowarski): Nathan Piwowarski notes next annual meeting 
will take place next September. 

 
D. Awards (Katie Lynwood): No report. 
 
E. Budget (Melisa Mysliwiec) : No report. 
 
F.  Bylaws (David Lucas): No report. 
 
G.  Charitable and Exempt Organizations (Rebecca Wrock): Next meeting is this coming 

Thursday the 23rd at 10 a.m., the committee is open to new members.  
 
H.  Citizens Outreach (Kathleen Goetsch): No report. 



 

I.  Court Rules, Forms, and Proceedings (Patricia Davis and Georgette David): Georgette 
David reported on proposed amendments to MCR 2.107 and related rules. The 
Section previously opposed allowing text messaging as valid service. After 
testimony from Dan Hilker and Professor Davis, revised rules were issued. 

The committee discussed clarifying e-service requirements, including defining 
non-parties, and confirming that initiating probate filings are case-initiating 
documents, with interested persons treated as parties for e-service. 

A memorandum will form the basis of a proposed public policy position, to be 
approved by electronic vote and submitted to Council before the November 11, 
2025, deadline for inclusion in the State Bar Board of Commissioners’ November 
21 meeting. 

 
J.  Electronic Communications (Susie Chalgian): No report. 
 
K.  Ethics and Unauthorized Practice of Law (Alex Mallory): 

Council members and discussed the Committee’s prior hypothetical and Jim Spica’s 
written response. Mr. Spica and Rick Mills emphasized that when a Michigan 
attorney amends a trust governed by another state’s law, the key issue is 
competence, not unauthorized practice. The prudent course is to associate with local 
counsel from that state to ensure accuracy and compliance. He explained that while 
attorneys may study and competently apply another state’s law, associating with 
out-of-state counsel helps avoid ethical concerns. 

Nathan Piwowarski shared an example involving Wisconsin’s elective community 
property law to illustrate unforeseen complexities when working across 
jurisdictions. Mr. Spica agreed, noting this underscores the value of consulting local 
counsel. 

Alex Mallory referenced MRPC 5.5(C)(4), which allows limited legal services in 
another jurisdiction under certain conditions. Mr. Mills confirmed this could apply 
to ancillary probate filings, explaining that attorneys may advise on another state’s 
law so long as they do not physically or professionally “practice” there beyond 
permitted limits. 

Written report received (Attachment 3). Discussion deferred to next meeting due 
to time constraints. 

L.  Guardianship, Conservatorship, and End of Life (Sandy Glazier): 

Sandra D. Glazier supplemental written report (Supplemental Attachment 1) 
summarized the committee’s review of pending guardianship legislation. Key 
positions recommended: 

• SB 585: Oppose as drafted; support if amended to allow appraisal or 
broker opinion of value. 



• SB 586: Oppose due to impracticality of mandatory court approval 
before residential moves. 

• HB 4727–4728: Oppose licensure of professional guardians; instead 
recommend training and background check reforms. 

• HB 4676–4677: Oppose current “supported decision-making” language 
as inconsistent with EPIC definitions of incapacity. 

Discussion deferred to next meeting due to time constraints. 

M.  Legislation Development and Drafting (Rob Tiplady and Rick Mills): No report. 
 
N.  Legislation Monitoring and Analysis (Mike Shelton): No report. 
 
O.  Legislative Testimony (Dan Hilker): No report. 
 
P.  Membership (Ernscie Augustin): No report. 
 
Q.  Nominating (Jim Spica): Jim Spica reported that the roster, for purposes of the 
agenda, should reflect that the chair is Mark Kellogg. 
    
R.  Planning (Katie Lynwood): The Planning/Executive Committee will meet this 

coming Monday; no additional report. 
 
S.  Probate Institute (Christine Savage): Christine Savage reported the planning process 

is going well. Ms. Savage has had a couple meetings with ICLE, with the lineup 
of topics almost set and national speakers likely in line. The Institute will have 
two national speakers this year, if everyone accepts the invitations. 

 
T.  Real Estate (Angela Hentkowski): Angela Hentkowski reported that the committee’s 

comprehensive review and redrafting of the General Property Tax Act’s 
uncapping statute is nearly done. 

 
U.  State Bar and Section Journals (Melisa Mysliwiec): Rebeca Wrock was identified as 

the new, incoming editor. 
 
V.  Tax (J.V. Anderton):  

James Anderton presented the “Tax Nugget” (Attachment 4), highlighting a recent 
case addressing claims against an estate and the deductibility of those claims. He 
noted the case’s unusual factual circumstances, describing it as an intersection of 
tax law and sensational drama. 

Dan Hilker added that the IRS considers this an important case under Section 
2053 regarding deductions for claims by family members against an estate. He 
explained that the IRS disfavors such claims, viewing them as potential 
deductions for familial transfers, and that the Treasury’s five-factor test used to 
evaluate these claims is being applied rigidly rather than as a true facts-and-



circumstances analysis. Mr. Hilker expressed his view that the regulations lack 
proper support and may be invalid, having been created without public comment. 
 

W.  Assisted Reproductive Technology (Nancy Welber): No report. 
 
X.  Electronic Wills (Kathleen Cieslik): No report. 
 
Y.  Fiduciary Exception to the Attorney-Client Privilege (Warren Krueger): No report. 
 
Z.  Nonbanking Entity Trust Powers (Jim Spica and Rob Tiplady): No report. 
 
AA.  Premarital Agreements (Chris Savage): Information was submitted to Rep. Sarah 

Lightner. We will, again, be reaching out to the Family Law Section in hopes of a 
discussion regarding our proposed changes. 

 
BB.  Uniform Community Property Disposition at Death Act (Jim Spica): No report. 
 
CC.  Uniform Guardian, Conservatorship, and Protective Arrangements Act (Nathan 

Piwowarski and Kathleen Cieslik): No report. 
 
DD. Undue Influence (Ken Silver): Will be continuing with CSP next month, materials 

are the same as they have been. If anyone has comments or concerns, reach out to 
Ken Silvers and Sandy Glazier directly. 

 
EE. Trust Account (Nathan Piwowarski):   

Mr. Piwowarski reported that the committee still needs a chair. He expressed his 
intent to offer that role to Liz Luckenbach. Chris Savage expressed that she is 
willing to serve if Ms. Luckenbach is not.   

   
FF: Uniform Fiduciary Income and Principal Act (Jim Spica): Jim Spica reported that he 

testified on October 15 before the Senate Civil Rights and Judiciary Committee 
regarding House Bill 4033, the Unitrust Act. He noted that the bill is expected to 
be voted out of committee soon, and if it passes the Senate, the legislative process 
for the measure will be complete.  

 

GG. Uniform Partition of Heirs Property Act: With the act adopted, this committee is being 
disbanded. 

HH. Various Issues Involving Death and Divorce (Dan Borst and Sean Blume): No report. 

 
IV. Good of the Order 
 
Members discussed coordination with the Michigan Bankers Association, updates on the Probate 
Institute, and acknowledgment of strong committee participation. 
 
 
 



V. Adjournment of Regular Meeting

There being no further business, the meeting adjourned at approximately 12:30 p.m.

Roundtable discussion followed informally. 

Respectfully submitted, 

Melisa M.W. Mysliwiec, Secretary 

 



From: Nathan Piwowarski 
To: Probate and Estate Planning Section – Council Members 
Re: November Chair’s Report 
Date: November 14, 2025 
   
 

1. Chair’s Dinner. It warmed my heart to see so many of you attend the October 
Chair’s dinner. Many thanks to Greenleaf Trust for sponsoring our social hour, our 
hosting institutions, the Cadillac Grill and Evergreen Resort, and Theresa Castle 
for her extensive logistical support. 

2. December 12 luncheon meeting; your RSVP’s requested. Our December 12 
meeting will include a holiday lunch buffet. To help the University Club prepare, I 
ask that you inform Theresa whether you plan to attend in person no later than 
Monday, December 8. 

3. Planning notice regarding consideration of Undue Influence Committee’s 
proposals. I would like for the CSP, and potentially Council, to give a sustained 
block of time to the Undue Influence Committee. This Committee's work has 
stretched over several years and covers several complex topics. The start-and-stop 
nature of the last several meetings has made it difficult for us to consider the 
committee's proposals as an integrated whole, and for our members to provide 
consistent direction to the Committee. I have consulted with Dan Hilker (for the 
CSP) and Ken Silver (for the UI Committee), and we have agreed that it would be 
best to set up especially-large blocks of time at our January and February meetings 
for this purpose, to provide materials to members well in advance. 

4. Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act—
Section feedback requested. Rep. Lightner reached out to request the Section's 
feedback concerning the Uniform Adult Guardianship and Protective Proceedings 
Jurisdiction Act, as well as coordinating changes in EPIC. Copies of the 
unintroduced bills are included in the meeting materials. 

5. HB 4959 (Professional Fiduciary Licensing Fees)— Section feedback 
requested. Our lobbyist has brought 2025 HB 4959 to our attention 
(https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-4959). It is 
currently on second hearing in the House. The bill would establish licensing fees 
for professional guardian and professional conservator. We have been asked 
whether we wish to take a public policy position. The bill is part of a larger 
package, which includes 2025 HBs 4727, 4728, and 4729. 

https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-4959


6. SB 585 (Impose Pre-Sale Real Estate Appraisal Requirement)— Section 
feedback requested. The Senate Committee on Housing and Human Services 
recently took testimony on 2025 SB 585 
(https://legislature.mi.gov/Bills/Bill?ObjectName=2025-SB-0585). If enacted, the 
bill would require licensed appraisals of a protected individual's real estate before 
sale. 

7. SB 585 (Required Findings Before Approval of Change in Residence)— 
Section feedback requested. The Senate Committee on Housing and Human 
Services is also deliberating over 2025 SB 586 
(https://legislature.mi.gov/Bills/Bill?ObjectName=2025-SB-0586), which would 
require that the court find on the record that a change in a legally incapacitated 
individual's residence is in their best interest. 

8. Trustee Final Accounts— Section feedback requested. We expect that the 
House Judiciary Committee will revisit last session’s "trust accountings" proposal, 
HB 6011 (https://www.legislature.mi.gov/Bills/Bill?ObjectName=2024-HB-
6011). Liz Luckenbach has agreed to serve as chair of the ad hoc committee to 
reevaluate this proposal. 

9. SBs 5152 and 5153 (Tax Foreclosure Protections)— Section support 
requested. Thaddeus Hackworth, corporate counsel for Berrien County, has 
invited the Section to support 2025 HB 5152 and 2025 HB 5153. These bills were 
developed to address "redemption schemes" concerning tax-forfeited property 
owned by deceased or vulnerable persons. HB 5152 
(https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-5152) and 
HB 5153 (https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-5153) 
would each amend the Revised Judicature Act. They would create additional 
notice and redemption rights to fight these schemes. Copies of Mr. Hackworth’s 
message and memo are included in the meeting materials. 

10. Proposed redefinition of “newspaper” in MCR 2.106— Section feedback 
requested. The State Bar solicited our comments on ADM File No. 2022-31, 
which would amend the definition of "newspaper" in MCR 2.106's publication 
requirements. Comments are due to the Bar by 1/13/2026. 
https://www.courts.michigan.gov/4aa4d2/siteassets/rules-instructions-
administrative-orders/proposed-and-recently-adopted-orders-on-admin-
matters/proposed-orders/2022-31_2025-10-22_formor_propamdmcr2.106.pdf. 

11. Elder Abuse Task Force update—informational only. I receive occasional 
updates from the Elder Abuse Task Force. The Task Force's Guardianship 
Caseload & Fee Schedule Committee remains active, and will eventually propose 
legislation to amend MCL 700.5106, which addresses compensation for 
professional fiduciaries. 

https://legislature.mi.gov/Bills/Bill?ObjectName=2025-SB-0585
https://legislature.mi.gov/Bills/Bill?ObjectName=2025-SB-0586
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2024-HB-6011
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2024-HB-6011
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-5152
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2025-HB-5153
https://www.courts.michigan.gov/4aa4d2/siteassets/rules-instructions-administrative-orders/proposed-and-recently-adopted-orders-on-admin-matters/proposed-orders/2022-31_2025-10-22_formor_propamdmcr2.106.pdf
https://www.courts.michigan.gov/4aa4d2/siteassets/rules-instructions-administrative-orders/proposed-and-recently-adopted-orders-on-admin-matters/proposed-orders/2022-31_2025-10-22_formor_propamdmcr2.106.pdf
https://www.courts.michigan.gov/4aa4d2/siteassets/rules-instructions-administrative-orders/proposed-and-recently-adopted-orders-on-admin-matters/proposed-orders/2022-31_2025-10-22_formor_propamdmcr2.106.pdf
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Nathan Piwowarski

From: Thaddeus Hackworth <thackworth@berriencounty.org>
Sent: Monday, November 3, 2025 10:58 AM
To: Nathan Piwowarski
Subject: Request for Section Support: HB 5152 & HB 5153 (Targeting Probate & Foreclosure 

Fraud)
Attachments: 2025-HIB-5152.pdf; 2025-HIB-5153.pdf; 2025.10.31 Memo re B2511354.pdf

Dear Mr. Piwowarski, 
 
My name is Thaddeus Hackworth, and I serve as Corporate Counsel for Berrien County. I'm writing to you as Chair 
of the Probate & Estate Planning Section to formally request that the Section review and consider supporting a new 
legislative package: HB 5152 and HB 5153. 
 
This legislation is the direct result of a multi-year eƯort by our county government to shut down a predatory 
business model that targets vulnerable residents. I am reaching out to your Section specifically because one of 
the most insidious schemes we've documented involves the direct abuse of the probate court system. 
 
We have tracked numerous "ghost" probate cases filed by non-attorney agents of these firms. As detailed in the 
attached memo, their tactic is to find an heir to a deceased homeowner's property, have them sign pre-filled 
applications, and get them appointed as Personal Representative—often without the heir fully understanding the 
fiduciary duties they are accepting. 
 
Once the PR is appointed, the firm has them sign away the estate's primary asset (the home's equity) for pennies 
on the dollar. After securing the asset, the firm abandons the probate case, leaving a legal mess for the court and 
the heir, who has been manipulated and potentially exposed to liability. 
 
HB 5153 is designed to shut this primary scheme down. By making the statutory right of redemption and, most 
critically, the right to surplus proceeds non-assignable (except by succession), the bill eliminates the "asset" these 
firms are deceptively purchasing from the estate. This change removes the main financial incentive for them to file 
these fraudulent, bad-faith probate cases. 
 
We also designed HB 5152 to block the obvious workaround. If these firms simply try to have the PR conduct a 
regular sale of the property, any such conveyance after the foreclosure notice is recorded would be invalid unless 
the PR signs a mandatory "Notice of Rights." This notice serves as a powerful obstacle, as it explicitly warns the PR 
that they are waiving the estate's rights to redemption, occupancy, and any potential surplus. 
 
This package protects heirs, preserves estate assets for their rightful beneficiaries, and stops the bad-faith 
weaponization of the probate process by non-attorneys. 
 
I've attached both bills and the background memo I prepared for my Board, which details this probate scheme. I 
am, of course, happy to answer any questions or present to the Section at any time. 
 
Best, 
Thaddeus 
 
Thaddeus J. Hackworth 
Corporate Counsel 
Berrien County - AdministraƟon 
701 Main St, St. Joseph, MI 49085  
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Probate: guardians and conservators; jurisdictional provisions in 
the estates and protected individuals code; revise to reflect 
adoption of the uniform adult guardianship and protective 
proceedings jurisdiction act. 
Probate: guardians and conservators; 
 
 
 
 
 
 

 

HOUSE BILL NO. _______ 

 

A bill to amend 1998 PA 386, entitled 

"Estates and protected individuals code," 

by amending sections 1301, 5307, and 5402 (MCL 700.1301, 700.5307, 

and 700.5402). 

THE PEOPLE OF THE STATE OF MICHIGAN ENACT: 

Sec. 1301. Except as otherwise provided in this act, this act 1 

applies to all of the following: 2 

(a) The affairs and estate of a decedent , or missing 3 

individual , or protected individual who is domiciled in this 4 
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state. 1 

(b) A nonresident's property that is located in this state or 2 

property coming into the control of a fiduciary that is subject to 3 

the laws of this state. 4 

(c) An incapacitated individual or A minor in this state. 5 

(d) Survivorship and related accounts in this state. 6 

(e) A trust subject to administration in this state. 7 

(f) An incapacitated individual or the affairs and estate of a 8 

protected individual if a court of this state has jurisdiction 9 

under the uniform adult guardianship and protective proceedings 10 

jurisdiction act. 11 

Sec. 5307. By Except as otherwise provided in the uniform 12 

adult guardianship and protective proceedings jurisdiction act, by 13 

accepting appointment, a guardian personally submits to the court's 14 

jurisdiction in a proceeding relating to the guardianship that may 15 

be instituted by an interested person. Notice of a proceeding shall 16 

must be delivered to the guardian or mailed to the guardian by 17 

first-class mail at the guardian's address as listed in the court 18 

records and to his or her the guardian's address as then known to 19 

the petitioner. 20 

Sec. 5402. After Except as otherwise provided in the uniform 21 

adult guardianship and protective proceedings jurisdiction act, 22 

after the service of notice in a proceeding seeking a conservator's 23 

appointment or other protective order and until the proceeding's 24 

termination, the court in which the petition is filed has the 25 

following jurisdiction: 26 

(a) Exclusive jurisdiction to determine the need for a 27 

conservator or other protective order until the proceeding is 28 

terminated. 29 
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(b) Exclusive jurisdiction to determine how the protected 1 

individual's estate that is subject to the laws of this state is 2 

managed, expended, or distributed to or for the use of the 3 

protected individual or any of the protected individual's 4 

dependents or other claimants. 5 

(c) Concurrent jurisdiction to determine the validity of a 6 

claim against the protected individual or the protected 7 

individual's estate, and questions of title concerning estate 8 

property. 9 

Enacting section 1. This amendatory act does not take effect 10 

unless House Bill No. ____ (request no. H01566'25) of the 103rd 11 

Legislature is enacted into law. 12 
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State Bar of Michigan
Section Expense Reimbursement Policies and Procedures (July 2021)

General Policies 
1. 	 Requests for reimbursement of individual expenses should 

be submitted as soon as practical after being incurred, 
but not to exceed 45 days. However, at the end of the 
fiscal year, any remaining expense reimbursement requests 
for the fiscal year just ended must be submitted by the 
3rd workday in October. The State Bar reserves the right 
to deny a reimbursement request that is untimely or 
where the State Bar’s ability to verify an expense has been 
compromised due to any delay. Expense reimbursement 
forms, along with instructions for completing and 
transmitting expense reimbursement forms, are found on 
the State Bar of Michigan website at: http://michbar.org/
programs/forms

2.	 All expenses must be itemized. Each reimbursed expense 
must be clearly described and the business purpose 
indicated.

3.	 Reimbursement in all instances is limited to reasonable 
and necessary expenses for business purposes.

4.	 Detailed receipts are recommended for all expenses but 
required for expenses over $25.

5.	 An itemized receipt is required before reimbursement 
will be made for any meal. The reimbursement request 
must identify whether the meal is a breakfast, lunch or 
dinner. If the receipt covers more than one person, the 
reimbursement request must identify the names of all 
those in attendance for whom reimbursement is claimed, 
and the business purpose of the meal. If the receipt 
includes charges for guests for whom reimbursement is not 
claimed, the guests need not be identified by name, but 
their presence and number should be noted. Reimbursed 
meals while traveling (except group meals) are taxable if no 
overnight stay is required.For subsidized sections (Young 
Lawyers Section and Judicial Section) the presumptive 
limits on meal reimbursement are the per diem amounts 
published on the State of Michigan Department of 
Technology, Management and Budget’s website at DTMB 
- Travel(michigan.gov) referencing Travel Rates and Select 
Cities for the current fiscal year. This policy applies to 
each individual meal - breakfast, lunch and/or dinner. 
Meal reimbursements exceeding the per diem amounts 
due to special circumstances must be approved by the 
section treasurer or section chair, whenever possible in 

advance of the expenditure. Reimbursement for meals 
exceeding the presumptive limits without an acceptable 
explanation of special circumstances will be limited to 
the published per diem amount. The presumptive limit 
on meal reimbursement applies to any meal expense 
(individual or group) reimbursed under this policy, but 
does not apply to meals for group meetings and seminars 
invoiced directly to the SBM. For all other sections, the 
amount of the meal reimbursement shall be deemed what 
is reasonable and necessary.

6.	 Spouse expenses are not reimbursable.

7.	 Mileage is reimbursed at the current IRS approved rate 
for business mileage. Reimbursed mileage for traveling on 
State Bar business is limited to actual distance traveled for 
business purposes.

8.	 Receipts for lodging expenses must be supported by 
a copy of the itemized bill showing per night charge, 
meal expenses and all other charges, not simply a 
credit card receipt, for the total paid. Barring special 
circumstances such as the need for handicap accessibility 
accommodations, for conference attendance, the 
reimbursement will be limited to the least expensive 
available standard room conference hotel rate.

9.	 Airline tickets should be purchased as far in advance as 
possible to take advantage of any cost saving plans available.

A. 	 Tickets should be at the best rate available for as 
direct a path as possible. The use of travel websites 
such asTravelocity, Priceline and Hotwire are 
recommended to identify the most economical 
airfare alternatives.

B.	 Reimbursement of airfare will be limited to the 
cost of coach class tickets available for the trip at 
the time the tickets are purchased. The additional 
cost of business class or first class airfare will not be 
reimbursed.

C. 	 Increased costs incurred due to side trips for the 
private benefit of the individual will be deducted.

D. 	 A copy of the ticket receipt showing the itinerary 
must be attached to the reimbursement request.

10.	 Reimbursement for car, bus, or train will not exceed 
reimbursable air fare if airline service to the location 
is available.

11.	 Outside speakers must be advised in advance of the need 
for receipts and the above requirements.

12.	 Bills for copying done by an outside provider should 
include the number of copies made, the cost per page, and 
general purpose (committee or section meeting notice, 
seminar materials, etc.).

13.	 The State Bar of Michigan is exempt from sales tax. 
Suppliers of goods and services should be advised that 
the State Bar of Michigan is the purchaser and that tax 
should not be charged.

14.	 All gift cards and gift certificates are taxable income 
regardless of the amount. Tangible gifts other than 
recognition items (e.g. plaques, gavels, etc.) are considered 
taxable if value is greater than $100.

Specific Policies
1.	 Sections may not exceed their fund balance in any 

year without express authorization of the Board of 
Commissioners.

2.	 Individuals seeking reimbursement for expenditures of 
funds must have their request approved by the chairperson 
or treasurer. Chairpersons must have their expenses 
approved by the treasurer and vice versa.

3.	 Requests for reimbursement of expenses which require 
council approval must be accompanied by a copy of the 
minutes of the meeting showing approval granted.

4.	 Payments to vendors for $5,000 or greater are not 
reimbursable. Payments to vendors for $5,000 or greater 
should be paid directly by the State Bar.

http://www.michigan.gov/dtmb/0,5552,7-150-9141_13132---,00.html


Probate and Estate Planning Section of the State Bar of Michigan 

Policy Regarding Consideration of Amicus Curiae Matters 

 

The Amicus Curiae Committee (“Amicus Committee”) of the Probate and Estate Planning 

Section of the State Bar of Michigan (the “Section”) reviews and considers requests to the 

Section to file an amicus curiae brief, makes recommendations to the Section’s Council whether 

to file an amicus curiae brief, identifies legal counsel to prepare an amicus curiae brief, and 

oversees the work of legal counsel doing so.  

 

It is the policy of the Section that amicus curiae briefs shall only be filed by the Section in cases 

pending in the Michigan Court of Appeals or the Michigan Supreme Court and which involve 

issues of significance in the areas of estate planning, trusts, probate, nonprobate estate 

settlement, guardianships, and conservatorships, or which involve Cases related to the practice of 

law in these areas.  The Section does not file amicus curiae briefs in cases pending in a probate 

or circuit court and ordinarily does not file amicus curiae briefs in cases pending in federal court 

unless dealing directly with issues of Michigan law in the above mentioned areas. 

 

The Amicus Committee reviews and considers requests for an amicus curiae brief (1) upon 

receipt of an Application for Consideration from a party to the litigation, (2) in response to an 

invitation to file an amicus curiae brief that is received by the Section from the court before 

which a case involving an issue of significance to the Section is pending, (3) upon the request of 

a Council member at the discretion of the Chair of the Committee or (4) by the Committee at its 

own discretion.   

 

When the Council is considering an application for the Section to file an amicus brief in an 

action pending in any Michigan court, the applicant may not address the Council at meetings of 

the Section’s Council or at meetings of the Section’s Committee on Special Projects (“CSP) with 

regard to the application (beyond submitting the written application). No attorney who is 

representing any party in the action or is affiliated with a firm representing any party in the 

action may address the Council with regard to the application. All attendees at the Council 

meeting who are affiliated with a firm representing any party in the action shall be excused from 

the meeting during consideration of the application. After any individuals serving on Council, 

the CSP, or the Amicus Curiae Committee are excused, the Amicus Committee will present the 

facts of the case, discuss the legal principles and issues involved, and offer the Committee’s 

recommendation to the Council as to whether to file an amicus curiae brief.  

 

In determining whether to file an amicus curiae brief the Amicus Committee and the Section’s 

Council will consider all factors they consider relevant, including the anticipated impact of the 

lower court and appellate court(s) opinions on the Section’s attorneys and their clients, whether 

the lower court erred, the perceived likelihood a court to which leave to appeal has been sought 

will accept the case, whether the lower court’s opinion is a published opinion, whether the case 

involves facts that are likely to recur, whether a higher court is likely to grant leave to appeal in a 

particular case, and the financial resources of the Section.  Examples of cases in which the 

Section favors filing an amicus curiae brief are (a) cases involving facts or principles with 

widespread applicability, (b) cases that affect the practice of law by members of the Section, and 

(c) cases in which the Michigan court of appeals has erred in a published opinion.   
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In determining whether to file an amicus curiae brief, the Amicus Committee will contact the 

legal counsel for the parties in the particular case to determine the facts and legal principles 

involved, obtain and review all relevant pleadings, independently review the applicable law, and 

evaluate possible positions the Section might wish to take in the matter. After completing its 

review, the Amicus Committee will submit a written report and recommendation to the Section’s 

Council regarding whether an amicus curiae brief should be filed by the Section and what 

position(s) the Section should take on the issues presented.  In general, the Section will take 

positions and advocate for what the Section believes the law is or should be and will not 

advocate or favor a result for any particular party to the litigation. 

 

When time permits, the Amicus Committee will submit its written report and recommendations 

before the Council’s next regularly scheduled meeting following receipt of the request by the 

Amicus Committee.  When time permits, a decision regarding whether to file an amicus curiae 

brief will be made by the Council at the meeting at which the Amicus Committee’s 

recommendation is presented.   

 

All votes by the Council to accept the Amicus Committee’s report and recommendation, to file 

an amicus curiae brief, and to determine the position(s) to be taken in the brief shall be by show 

of hands and the votes for, against, and in abstention shall be recorded in the minutes by the 

Secretary of the Section or the acting secretary of the meeting of the Council if the Secretary of 

the Section is not present.   

 

Notwithstanding any discussion or vote by CSP or otherwise, the Section’s Council retains final 

authority to determine whether the Section will file an amicus curiae brief and the position(s) 

that the Section will take.  Where possible the Section will seek opportunities to file joint amicus 

curiae briefs and share in the cost of their preparation with other sections of the State Bar of 

Michigan or other interested organizations.  The Section will pay the costs of preparing and 

filing amicus curiae briefs from Section funds, and shall not accept contributions to defray the 

costs from any party to the proceeding. 

 

In connection with any case in which the Section’s Council votes to file an amicus curiae brief, 

the Council ordinarily shall authorize the Amicus Committee to retain legal counsel, and shall 

authorize a sum, ordinarily not to exceed $15,000 per case, to be paid to legal counsel, to file a 

brief on behalf of the Section setting forth the Section’s position(s) in the case. 

 

This policy is subject to change by vote of the Section’s Council. 
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Amicus Curiae Committee 

Probate and Estate Planning Section of the State Bar of Michigan 

 

Application for Consideration 

 

If you believe that you have a case that warrants involvement of the Probate and Estate Planning 

Section of the State Bar of Michigan (“Section”), based upon the Section’s Policy Regarding 

Consideration of Amicus Curiae Matters, please complete this form and submit it to the Chair of 

the Amicus Curiae Committee, along with all relevant pleadings of the parties involved in the 

case, and all court orders and opinions rendered.    

Date:  7/28/2025 

Name:  Nathan Piwowarski   P Number: P70974 

Firm Name: McCurdy, Wotila, & Porteous, P.C. 

Address: 120 West Harris Street 

City:  Cadillac  State: MI Zip Code: 49601 

Phone Number: (231) 775-1391  Fax Number______________________ 

E-mail address: nathan@mwplegal.com 

Attach Additional Sheets as Required 

Name of Case:  In Re The Charles C Kalbach and Betty J Kalbach Trust 

Parties Involved: Peter Kalbach, appellant; Thomas Kalbach, respondent 

Current Status: Application for Leave to Appeal to Michigan Supreme Court filed 6/25/25 

Deadlines:  N/A 

Issue(s) Presented 

 

1. Did the lower courts properly admit extrinsic evidence, even though they did not 

identify specific ambiguities within the trust documents?  

2. Was a resulting trust created in favor of the settlors’ heirs when both beneficiaries 

died without descendants before complete distribution, and the trust instrument 

imposed a condition subsequent divesting beneficiaries of their interests if they 

died before complete distribution?  
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3. Can a court use MCL 700.7412(2) to reform a trust when unlikely circumstances 

occur, even if those circumstances were addressed in the trust instrument? 

4. Can a surviving settlor amend a trust when the trust expressly states it becomes 

irrevocable upon the death of the first settlor?  

5. Should the evidence of both settlors’ intent at the time of the trust’s creation be 

augmented by extrinsic evidence of a deed and amendment executed by only the 

surviving settlor? 

6. Should a primary beneficiary’s intent to devise her probate estate to her brother 

via her Will control the distribution of assets over the settlors’ explicit intent to 

disinherit a beneficiary who dies before complete distribution?  

7. Should the trust’s wipeout clause control the disposition of trust assets because 

both beneficiaries had died before distribution, and neither had descendants?  

Michigan Statute(s) or Court Rule(s) at Issue: MCL 700.7412(2) 

Common Law Issues/Cases at Issue:   Law of resulting trusts 

Why do you believe that this case requires the involvement of the Probate and Estate Planning 

Section? Do you believe that a decision in this case will substantially impact this Section’s 

attorneys and their clients?  If so, how? 

This appeal concerns a probate court’s proper role in effectuating the intent of an express trust’s 

settlor. The trial court and Court of Appeals deemed the Kalbach Trust ambiguous because it ran 

out of beneficiaries, when in fact it had unambiguously run out of beneficiaries. They dismissed 

the possibility of a resulting trust (a reversion to the settlors’ estates after the trust ran out of 

beneficiaries). Then, based on the finding of ambiguity, the lower courts concluded that sua-

sponte reformation of the Kalbach Trust was appropriate. While there are a variety of interesting 

errors made in the lower courts, the appellant has identified three major errors impacting 

Michigan’s trust jurisprudence: 

 

1. The probate court and Court of Appeals rushed past the proper initial processes to 

effectuate the settlors’ intent. In so doing, they parted ways with Michigan case 

law and the Michigan Trust Code, which call for as light as possible of judicial 

involvement in trusts’ administration. By filing an amicus brief, the Section can 
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educate the Supreme Court on the proper “order of operations,”1 and why this 

order is necessary to safeguard settlors’ intent and foster certainty in trusts’ 

drafting and administration. Having the Supreme Court reassert this order of 

operations will appropriately limit the judiciary’s intervention in trusts’ 

administration, and lead to more predictable and orderly trust supervision 

proceedings when a court’s jurisdiction has been properly invoked. 

 

2. While the trial court identified no source of its authority to reform the Kalbach 

Trust, the Court of Appeals grounded it in MCL 700.7412(2) – despite this statute 

never having been previously mentioned at the trial or appellate level. This is a 

consequential error: the Court of Appeals stretched section 7412 far beyond its 

purpose. Instead of authorizing reformation for “unanticipated circumstances,” it 

has blessed using section 7412 to reform trusts in response to unlikely-but-

planned-for circumstances. This overbroad reading invites future misuse of the 

statute and disruption of settlors’ intent, increasing the frequency and scope of 

trust interpretation litigation. 

 

3. The lower courts blunted the application of century-old caselaw concerning 

resulting trusts, including Walters v Pittsburgh & L A Iron Co, 201 Mich 379, 

386; 167 NW 834 (1918). The appellant has asked the Supreme Court to confirm 

that resulting trusts may arise from express trusts that do not fully dispose of their 

assets. By filing an amicus brief, the Section can remind the Supreme Court that 

resulting trusts are a means of effectuating the settlor’s probate intent. A resulting 

trust is distributed under the law of intestacy, which reflects the Legislature’s 

“best guess” as to a settlor’s intent in absence of other instructions. One of the 

best uses of amicus advocacy is to offer broader public policy and historical 

perspectives concerning an appellate question. In this case, the Section could offer 

perspective on the various iterations of the Uniform Probate Code that ultimately 

culminated in the Estates and Protected Individuals Code. The Section could 

remind the Court of the rigor that the Uniform Law Commission employed to 

ensure that the rules of intestacy reflected “common intent,” see, e.g., Waggoner, 

Lawrence W., The Revised Uniform Probate Code, U of M Law School 

Scholarship Repository, 1994, https://repository.law.umich.edu/articles/1054. 

***No attorney who is representing any party in the action or is affiliated with a firm 

representing any party in the action may address the Council or the Committee for Special 

Projects (CSP) with regard to the application. All attendees at the meeting who are 

affiliated with a firm representing any party in the action shall be excused from the 

meeting during consideration of the application.***  

                                                 
1 First, employ the rules of interpretation to ascertain the agreement’s meaning; second, resort to extrinsic evidence 

and the rules of construction to resolve ambiguities; and finally, reform the trust only upon limited, express statutory 

grounds. 



































































































































If this opinion indicates that it is “FOR PUBLICATION,” it is subject to 

revision until final publication in the Michigan Appeals Reports. 
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Before:  O’BRIEN, P.J., and K. F. KELLY and BORRELLO, JJ. 

 

PER CURIAM. 

 Appellant appeals as of right the probate court’s opinion and order reforming the trust to 

remove certain real property, transfer the property to a deceased beneficiary’s estate, and 

ultimately distribute the property to appellee in accordance with the beneficiary’s will.  We affirm. 

I.  BACKGROUND 

 In 2006, Charles C. Kalbach Sr. and Betty J. Kalbach created the Charles C. Kalbach and 

Betty J. Kalbach Trust (the Trust) and transferred their property to the Trust.  Both settlors1 were 

named as trustees, and the Trust was to provide for their financial needs during their lifetimes.  The 

settlors had five children: Barbara L. Kalbach, Brett L. Kalbach, Charles C. Kalbach Jr., appellant, 

and appellee.  The Trust named Barbara and Brett as both successor trustees and primary 

beneficiaries, and explicitly provided that the settlors intended not to name their other children as 

beneficiaries despite having “great love and affection for” them.  The Trust provided that, once 

one of the settlors died, the trustee was to reorganize the Trust into multiple smaller trusts—Trust 

 

                                                 
1 Although the lower court proceedings used both “settlor” and “grantor” interchangeably, we will 

use the term “settlor” for consistency. 
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A, B, and C—in a complex structure apparently intended to minimize certain tax liability.  These 

smaller trusts would be used to provide for the financial needs of the surviving settlor.  The Trust 

contained somewhat contradictory provisions concerning reorganization of Trust property after 

the surviving settlor died—some provisions provided for a complex reorganization for tax 

purposes, while other provisions called for a different reorganization with no reference to this 

complex tax structuring. 

 What is clear, though, is that upon the surviving settlors’ death, the Trust’s property was 

to be divided into two equal shares for Barbara and Brett, and distributed to them as soon as 

possible.  The Trust provided for a number of scenarios in which beneficiaries might predecease 

distribution from the Trust.  If a primary beneficiary died prior to “receiving their entire share,” 

the remaining share was to be distributed to the other beneficiary.  After the beneficiaries’ shares 

were divided into equal halves, if a primary beneficiary or their heirs “predecease[d] complete 

distribution of his or her share, and there [was] no other direction for allocation and distribution,” 

the remaining share was to be distributed to the primary beneficiary’s descendants.  The Trust also 

created a power of appointment, and, if a beneficiary died before being entitled to distribution from 

the Trust, the beneficiary’s share was to be distributed according to any will of the deceased 

beneficiary so long as that will referenced the power of appointment.  Finally, if all descendants 

of the settlors were deceased and there were no other directions from the Trust, the Trust’s property 

was to be distributed to the settlors’ heirs according to the laws of intestate succession except that 

no property was to be distributed to the settlors’ parents, siblings, aunts, or uncles. 

 The parties’ dispute revolves around a piece of real property located in Benzie County (the 

Property), which was the primary asset of the Trust.2  Charles Sr. died sometime in 2011.  In 

October 2014, Betty, as the surviving settlor, executed an amendment to the Trust purporting to 

include a specific bequest to Barbara and Brett, namely three acres of the Property to Barbara and 

eight and a half acres of the Property to Brett in fee simple.  All other aspects of the Trust remained 

unaltered.  In December 2015, Betty executed a quitclaim deed purporting to convey the Property 

to Barbara and Brett as joint tenants with the right of survivorship while reserving a life estate for 

herself.  Betty died in November 2016. 

 Brett died in December 2016 without a will or descendants.  In April 2021, Barbara 

executed a warranty deed purporting to convey the Property to herself with a defeasible remainder 

to appellee and his wife.  Barbara retained the right to dispose of the Property during her lifetime, 

but if she had not done so at the time of her death, the Property would transfer fully to appellee 

and his wife.  Five days later, Barbara died without descendants but with a will devising her estate 

to appellee.  At the time of both Barbara’s and Brett’s deaths, the Property had not been distributed 

to them.  In fact, the parties agree that the Trust was never properly administered and that no 

property was ever distributed to Barbara or Brett after the settlors’ deaths. 

 In June 2022, appellee petitioned the probate court to appoint himself as successor trustee.  

Because of objections, the court appointed a neutral successor trustee.  Appellee later petitioned 

the court for instruction.  The crux of his position was that, under the circumstances, the Trust 

 

                                                 
2 The record is bereft of evidence of any other asset held within the Trust. 
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should be distributed to the estate of Barbara—and ultimately to appellee via Barbara’s will—

because this was consistent with the settlors’ intent. 

 The successor trustee submitted a memorandum opining that the Trust was “confusing, 

contradictory and incomplete and therefore, in need of court guidance and/or reformation 

regarding its administration.”  She believed that the Property had never properly been conveyed 

out of the Trust, which meant that the Trust’s terms controlled.  However, characterizing the Trust 

as “a hodgepodge of confusing, inconsistent or inapplicable provisions regarding trust asset 

distribution after the deaths of the named beneficiaries,” the successor trustee did not believe that 

the Trust provided for the present situation in which the primary beneficiaries had died without 

any descendants and without receiving any distributions from the Trust.  She opined that, on the 

basis of the Trust’s terms, there were no beneficiaries who could receive property, and she assumed 

that the settlors did not anticipate or want this outcome.  She discussed mediation as a possible 

solution or, alternatively, reformation in order to determine the settlors’ intent. 

 Appellant objected to appellee’s petition for instruction.  Appellant argued that the Trust 

became irrevocable upon the death of Charles Sr., which prevented Betty from transferring Trust 

property to herself or others.  Appellant also pointed to the Trust’s spendthrift clause and contended 

that it prevented Betty from transferring her interest as a beneficiary.  Additionally, appellant 

maintained that Barbara’s will did not control both because of the Trust’s spendthrift clause and 

because, as a beneficiary of real property within a trust, Barbara had no interest in that property.  

The only way for Barbara’s will to control was if she had explicitly referenced the power of 

appointment in her will and met other certain Trust conditions, which did not occur.  Appellant 

asserted that this was “a rare instance of the trust having truly failed,” and contended that this led 

to a “resulting trust,” which meant that the Trust’s property should be divided equally among the 

settlors’ three remaining children. 

 Appellee countered that Betty’s actions as the surviving settlor provided clear evidence 

that she intended for Barbara to receive the Property, which by extension meant her estate.  In 

support of this argument, appellee relied heavily on the 2015 deed; he conceded that the deed did 

not represent a valid conveyance but contended that it represented the best and most recent 

evidence of Betty’s intent regarding the Property.  Namely, it showed that Betty intended for the 

Property to go to Barbara and Brett, and how, if one of them died, the other would receive a full 

interest in the Property.  Given that Barbara survived Brett, the Property should have gone to her.  

Appellee argued that the Trust was confusing and ambiguous, which allowed the probate court to 

look outside the Trust to ascertain intent. 

 The probate court determined that the Trust did not address the situation in which the 

parties found themselves—both beneficiaries had died without any descendants and without ever 

having received distributions from the Trust.  The result was that there were no beneficiaries to 

take from the Trust and fulfill the settlors’ intent.  The court determined that the Trust was 

ambiguous as to how to address this situation, which permitted the court to consider outside 

evidence along with the Trust’s terms.  The court looked to the 2015 deed to ascertain Betty’s 

intent, and it determined that Betty had clearly intended for the Property to pass to a surviving 

beneficiary.  Given that Barbara outlived Brett, she would have received his full share.  

Accordingly, the court concluded that Barbara’s will controlled the Property’s disposition.  The 
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court ordered that the Trust be reformed to transfer the Property out of the Trust and into Barbara’s 

estate. 

 This appeal followed. 

II.  ANALYSIS 

 On appeal, appellant raises a number of issues relating to the Trust’s terms, its ambiguity, 

the court’s consideration of evidence outside the Trust’s terms, and reformation of the trust.  At its 

core, appellant’s position is that the Property within the Trust should have been divided equally 

between himself and the settlors’ two other surviving children instead of going solely to appellee 

through Barbara’s will. 

A.  STANDARD OF REVIEW 

 We review de novo the interpretation of a trust.  Bill & Dena Brown Trust v Garcia, 312 

Mich App 684, 693; 880 NW2d 269 (2015).  When parties dispute the meaning of a trust, the court 

must identify and give effect to the settlors’ intent, which is accomplished by looking at the trust’s 

terms.  Id.  If unambiguous, the court must enforce the terms as written.  Id. at 694.  The court 

must look at the entire trust, “harmonizing its terms with the intent expressed, if possible.”  Id.  

However, if the trust’s terms are ambiguous, the court is required to “look outside the document 

to determine the settlor’s intent, and it may consider the circumstances surrounding the creation of 

the trust and the general rules of construction.”  Id. at 693.  Disagreement among parties regarding 

a trust’s meaning does not mean there is an ambiguity.  Id.  We review a probate court’s 

dispositional rulings for an abuse of discretion.  In re Temple Marital Trust, 278 Mich App 122, 

128; 748 NW2d 265 (2008).  An abuse of discretion occurs when the court “chooses an outcome 

outside the range of reasonable and principled outcomes.”  Id. 

 We also review de novo the interpretation of statutes.  McQueer v Perfect Fence Co, 502 

Mich 276, 285-286; 917 NW2d 584 (2018).  “All matters of statutory interpretation begin with an 

examination of the language of the statute.”  Id. at 286.  If a statute is unambiguous, it “must be 

applied as written.”  Id. (quotation marks and citation omitted).  This Court may not read something 

into the statute “that is not within the manifest intent of the Legislature as derived from the words 

of the statute itself.”  Id. (quotation marks and citation omitted).  Further, statutory language 

“cannot be viewed in isolation, but must be construed in accordance with the surrounding text and 

the statutory scheme.”  Id. (quotation marks and citation omitted).  In other words, a statute must 

be read as a whole.  Bush v Shabahang, 484 Mich 156, 167; 772 NW2d 272 (2009).  “Courts must 

give effect to every word, phrase, and clause in a statute and avoid an interpretation that would 

render any part of the statute surplusage or nugatory.”  State Farm Fire & Cas Co v Old Republic 

Ins Co, 466 Mich 142, 146; 644 NW2d 715 (2002).  Finally, courts generally give undefined terms 

their plain and ordinary meanings.  Id. 
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B.  DISCUSSION 

 Appellant first argues that the Trust became irrevocable upon the death of Charles Sr., 

thereby preventing Betty from amending the Trust or conveying the Property out of the Trust to 

Barbara and Brett.  We disagree. 

 Trusts are governed by the Estates and Protected Individuals Code (EPIC), MCL 700.1101 

et seq.  As defined by MCL 700.7103(h), “ ‘Revocable’, as applied to a trust, means revocable by 

the settlor without the consent of the trustee or a person holding an adverse interest.”  A settlor can 

amend a revocable trust “[b]y substantially complying with a method provided in the terms of the 

trust.”  MCL 700.7602(3)(a).  A trust that is “created by an instrument which becomes operative 

during the settlor’s lifetime” is known as an “inter vivos trust.”  In re Messer Trust, 457 Mich 371, 

374 n 2; 579 NW2d 73 (1998) (quotation marks and citation omitted). 

 Here, the Trust was created as a “revocable Living Trust” and became operative during the 

settlors’ lifetimes, thereby making this an inter vivos trust.  Under a paragraph entitled, “Revocable 

Trust,” the Trust provided:  

We reserve the right to amend or revoke this Agreement, wholly or partly, by a 

writing signed by us or on our behalf and delivered to Trustee during our life.  

However, we cannot change materially the duties or compensation of Trustee 

without its written approval. 

Accordingly, the settlors explicitly reserved the right to amend the Trust during either of their 

lifetimes.  The only limitation was that the duties or compensation of the trustee could not be 

changed without the trustee’s written approval. 

Appellant’s reliance on the language in § VIII, ¶ c, of the Trust stating that “Trust B shall 

be irrevocable” is misplaced.3  When one of the settlors died and the other settlor survived, the 

Trust’s property was supposed to be reorganized into three trusts (Trust A, Trust B, and Trust C), 

apparently to reduce tax liability.  Trust B was to receive property only if Trust A received property 

over a certain threshold for federal estate tax and state death tax purposes.  There is no evidence 

that this reorganization occurred after the death of Charles Sr. or that there was enough property 

to even trigger Trust B.  The primary asset of the Trust was the Property, and there was no evidence 

of any other property.  Accordingly, appellant’s assumption that Trust B even existed is 

speculative.  Regardless, the irrevocability of Trust B was limited to retirement assets that the 

surviving settlor disclaimed in favor of Trust B.  No such assets have been identified in this case; 

instead, this case involved real property.  Accordingly, the irrevocability language is inapplicable 

because Trust B is not at issue. 

 

                                                 
3 Appellant cites this language to § VIII, ¶ d, of the Trust, but the pertinent language appears in 

§ VIII, ¶ c. 
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 Next, appellant argues that the spendthrift clause prevented Betty from conveying the 

Property out of the Trust to Barbara or Brett.  We disagree. 

 A spendthrift clause prevents certain creditors from reaching a beneficiary’s interest by 

limiting the beneficiary’s interest in trust property.  Miller v Dep’t of Mental Health, 432 Mich 

426, 430; 442 NW2d 617 (1989).  Such clauses restrict the beneficiary’s ability to transfer her 

interest as a beneficiary to others.  See id. at 430 & n 8.  However, a spendthrift clause is invalidated 

“to the extent it is intended to apply to any interest of a beneficiary who is also the settlor of the 

trust.”  Restatement Trusts, 3d, § 58, comment b.  Here, Betty was a settlor, so the clause could 

not be applied against her, contrary to appellant’s argument.4 

 Appellant next argues that Barbara could not transfer her beneficiary interest in the 

Property to appellee via her will because of the power of appointment clause.  We disagree. 

 Under the Powers of Appointment Act of 1967, MCL 556.111 et seq., a power of 

appointment is 

a power created or reserved by a person having property subject to his or her 

disposition that enables the donee of the power to designate, within any limits that 

may be prescribed, the transferees of the property or the shares or the interests in 

which it shall be received.  [MCL 556.112(c).] 

Under EPIC: 

 If a governing instrument creating a power of appointment expressly 

requires that the power be exercised by a reference, an express reference, or a 

specific reference to the power or its source, it is presumed that the donor’s 

intention, in requiring that the donee exercise the power by making reference to the 

particular power or to the creating instrument, was to prevent an inadvertent 

exercise of the power.  [MCL 700.7206 (emphasis added).] 

 Here, the power of appointment was contained within § XIII, ¶ b, which provided that “if 

the beneficiary dies before being entitled to distribution of the remaining trust property, Trustee 

shall distribute the remaining trust property to . . . person or persons among our descendants . . . 

as the deceased beneficiary appoints by will which specifically refers to this power of 

appointment.”  (Emphasis added.)  Accordingly, application of this power of appointment was 

expressly limited to a beneficiary dying before being entitled to distribution.  Although there is no 

dispute that Barbara’s will did not expressly make reference to the power of appointment in the 

Trust, it did not need to do so because she died after becoming entitled to distribution. 

 

                                                 
4 To the extent that appellant contends as part of this argument that provisions pertinent to Trust B 

controlled, that argument is without merit because, again, nothing suggests that the at issue 

property was held in Trust B. 
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 Appellant further argues that the Trust ran out of identifiable beneficiaries and that a 

resulting trust arose and should have governed distribution.  While we agree that there remained 

no beneficiaries who could take under the Trust, we disagree that a resulting trust arose. 

 There were several provisions in the Trust dealing with the deaths of settlors and 

beneficiaries, but none of these addressed the situation before the probate court.  As previously 

discussed, § XIII, ¶ b, applied only if a beneficiary died “before being entitled to distribution,” and 

Barbara died after she was entitled to distribution.  Section XIII, ¶ j, provided that if a beneficiary 

died prior to receiving their entire share, that beneficiary’s share would be divided equally among 

the remaining primary beneficiaries.  Here, Brett died prior to Barbara, which meant that his share 

transferred to Barbara and made her entitled to all remaining Trust property.  However, the Trust 

was never properly administered, and Barbara never received the property to which she was 

entitled. 

 Pursuant to § XXIII, ¶ l: 

[A]fter the division into shares, pursuant to the allocation and distribution directions 

set forth within this trust, if a Primary Beneficiary or the issue of a deceased Primary 

Beneficiary predeceases complete distribution of his or her share, and there is no 

other direction for allocation and distribution, then the undistributed balance of 

such share shall be allocated and distributed as hereinafter provided. 

Any descendants of the beneficiaries were to receive their share after they attained the age of 25.  

Although Barbara and Brett both died before complete distribution of their shares and without 

other directions or guidance provided by the Trust, neither of them had any descendants, which 

made this provision inapplicable.  Section XXIII, ¶ m, which appears to act as a sort of “catch-all” 

provision, applied only if “all the issue of the Grantor(s) are deceased and no other disposition of 

the property is directed in this Trust.”  This provision was inapplicable because there were issue 

still living, namely appellant, appellee, and Charles, Jr. 

Accordingly, there were no Trust terms that either contemplated the unusual set of 

circumstances present in this case or otherwise provided guidance.  No other beneficiaries could 

take under the Trust’s terms. 

 Contrary to appellant’s argument, however, a resulting trust was not the natural 

consequence of this situation.  A resulting trust is a trust that 

arises where a person makes or causes to be made a disposition of property under 

circumstances which raise an inference that he does not intend that the person 

taking or holding the property should have the beneficial interest therein and where 

the inference is not rebutted and the beneficial interest is not otherwise effectively 

disposed of.  Since the person who holds the property is not entitled to the beneficial 

interest, and since the beneficial interest is not otherwise disposed of, it springs 

back or results to the person who made the disposition or to his estate, and the 

person holding the property holds it upon a resulting trust for him or his estate.  

[Potter v Lindsay, 337 Mich 404, 410; 60 NW2d 133 (1953) (quotation marks and 

citation omitted).] 
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This type of situation was not present here.  Appellant makes no argument that there was any 

disposition of Trust property under circumstances raising an inference that the person taking the 

property should not have received the beneficial interest of that property. 

 Appellant next argues that the Trust was not ambiguous, which prevented the probate court 

from considering evidence outside the Trust’s terms.  We disagree. 

 The successor trustee concluded that the Trust was “confusing, contradictory and 

incomplete and therefore, in need of court guidance and/or reformation regarding its 

administration.”  She characterized it as “a hodgepodge of confusing, inconsistent or inapplicable 

provisions regarding trust asset distribution after the deaths of the named beneficiaries.”  The 

probate court agreed and concluded that the Trust’s terms were ambiguous with respect to how to 

approach the scenario presented in this case.  We discern no error in this conclusion.  Having 

reviewed the Trust, we agree that it was confusing, incomplete, and sometimes contradictory.  

Moreover, for the reasons already discussed, we agree that it did not address the present situation 

in which the primary beneficiaries died without any issue and without receiving any distributions 

from the Trust.  The settlors made clear their intention to distribute Trust property to Barbara, 

Brett, and Brett’s and Barbara’s descendants to the exclusion of the other children.  Yet, under the 

Trust’s terms, this could not occur. 

 We discern no error in the probate court’s consideration and reliance on the 2015 deed 

along with the Trust’s terms.  In this deed, Betty attempted to convey the Property to Barbara and 

Brett with full rights of survivorship with a life estate reserved to Betty.  This deed provided 

evidence of Betty’s intent to follow the Trust’s purpose of providing Trust property to Barbara and 

Brett to the exclusion of appellant and the other children.  Moreover, by attempting to provide 

Barbara and Brett with rights of survivorship, Barbara as the surviving grantee would have 

received Brett’s interest upon his death.  See Schaaf v Forbes, 338 Mich App 1, 16-17; 979 NW2d 

358 (2021) (“Upon the death of one joint tenant, the surviving tenant or tenants take the whole 

estate.”).  Once Barbara died, her interest in the Property would have passed via her own estate, 

which is what the probate court ordered should happen.  Nothing about the 2015 deed contradicted 

the Trust’s terms; in fact, it was in keeping with the settlors’ overall desire to provide property to 

Barbara and Brett to the exclusion of the other children. 

 Finally, appellant argues that the probate court erred by reforming the Trust.  We disagree. 

 “The court may reform the terms of a trust, even if unambiguous, to conform the terms to 

the settlor’s intention if it is proved by clear and convincing evidence that both the settlor’s intent 

and the terms of the trust were affected by a mistake of fact or law, whether in expression or 

inducement.”  MCL 700.7415.  Here, there was no evidence or even argument offered to show that 

the settlors were affected by a mistake of fact or law, and the probate court made no findings on 

this.  Accordingly, we agree with appellant that this statute is simply inapplicable. 

 MCL 700.7411(1) permits a court to terminate or modify a noncharitable, irrevocable trust 

under certain conditions: 

 (a) By the court on the consent of the trustee and the qualified trust 

beneficiaries, if the court concludes that the modification or termination of the trust 
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is consistent with the material purposes of the trust or that continuance of the trust 

is not necessary to achieve any material purpose of the trust. 

 (b) On the consent of the qualified trust beneficiaries and a person or 

committee that is given the power under the terms of the trust to grant, veto, or 

withhold approval of termination or modification of the trust. 

 (c) By a trustee or other person or committee that is given a power by the 

terms of the trust to direct the termination or modification of the trust. 

Here, at the time of the probate court proceedings, there were no trustees or beneficiaries to consent 

to any modification because they were deceased, thereby making this provision inapplicable. 

 Nonetheless, another method for terminating or modifying a trust exists under MCL 

700.7412, which states: 

 (1) The court may modify the administrative terms of a trust if continuation 

of the trust on its existing terms would be impracticable or wasteful or impair the 

trust’s administration. 

 (2) The court may modify the administrative or dispositive terms of a trust 

or terminate the trust if, because of circumstances not anticipated by the settlor, 

modification or termination will further the settlor’s stated purpose or, if there is 

no stated purpose, the settlor’s probable intention. 

 (3) If a trust is terminated under this section, the trustee shall distribute the 

trust property as ordered by the court. 

 (4) Notice of any proceeding to terminate or modify a trust shall be given 

in the manner described in section 7411(3).  [Emphasis added.] 

 Here, MCL 700.7412 was applicable.  As previously discussed, the Trust explicitly 

provided for Barbara and Brett to receive property to the exclusion of the other three children.  The 

clear purpose was to provide Barbara and Brett with Trust property, and the 2015 deed provided 

further evidence of this purpose.  However, because the Trust was never properly administered, 

neither Barbara nor Brett ever received distributions from the Trust, and they died without any 

descendants.  This was a situation not addressed by the Trust or anticipated by the settlors.  By 

modifying the Trust to allow for distribution of the Property to Barbara’s estate, the probate court 

was furthering the Trust’s purpose of providing property to the primary beneficiaries in the manner 

that most closely followed the original Trust’s terms.  By outliving Brett, Barbara received his 

share, thereby entitling her to the entirety of the Trust’s property.  Accordingly, she would have 

received the Property via the Trust’s terms, and her decision to devise this to appellee was her 

prerogative.  Nothing in the Trust prevented beneficiaries from disposing of Trust property after 

receiving it.  Additionally, notice was not required pursuant to MCL 700.7411(3), as there were 

no settlors or trustees because all were deceased, and there was no indication of a “trust director” 

or any other “powerholder described in subsection (1)(b) or (c) . . . .”  MCL 700.7411(3).  There 

was also no other person listed in the Trust who was to receive notice of a modification proceeding.  
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Appellant’s argument that the court’s actions rendered large portions of the Trust meaningless is 

essentially a reiteration of his prior arguments, which are without merit. 

 Affirmed. 

 

 

/s/ Colleen A. O’Brien 

/s/ Kirsten Frank Kelly 

/s/ Stephen L. Borrello 
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MEMORANDUM

To: Probate Council

From: Andrew W. Mayoras, Chair of Amicus Committee

Subject: Amicus Application

Date: November 11, 2025

Note - this appeal involves a client represented by Nathan Piwowarski, so he is to be excluded from
all discussions of this case.

Overview/Basic Facts 

Counsel for Appellant, a non-beneficiary son of deceased, married settlors of a joint trust,
submitted an amicus application for a case that has been submitted on leave to the Supreme Court.
The case involves a convoluted joint ABC trust instrument that, by its terms, excluded three of five
children and benefitted only two children.  Both of these two children died prior to distribution,
leaving no descendants, and none of the trusts arising under the trust agreement were ever funded. 
The joint trust contained a provision indicating that if a power of appointment was not exercised
effectively, and if the beneficiaries died without living descendants, then the trust property was to
be distributed among the settlors’ living descendants – the three excluded children.

The conflict arose because after the first settlor died, the surviving settlor executed an
amendment purporting to include a specific bequest of real estate to two of her children, and then
later executed a quit claim deed purporting to convey the property to these children as joint tenants
with rights of survivorship while reserving a life estate for herself. After the surviving settlor’s death,
one child died, and then the surviving child, executed a ladybird deed with a defeasible remainder
to appellee and his wife, and a Will devising her estate to appellee. She then died.  Notably, the deed
and Will did not reference a power of appointment as required by the terms of the trust. Both
deceased children of the Settlors died without issue, and the property was never conveyed out of the
trust.

Despite that, the probate court ruled that the trust instrument was ambiguous and that the
surviving settlor’s new deed and will constituted admissible extrinsic evidence of her intent.  It
also ruled that trust should be reformed to effectuate the transfer of the real estate as set forth in
the deed and will.  The Court of Appeals affirmed.  One of the aggrieved children filed an
application for leave to appeal to the Supreme Court, which has not yet been ruled upon.

The Amicus Committee recommends, in a divided vote, against filing an amicus brief.
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Court of Appeals Ruling

The Court of Appeals issued an unpublished decision that affirmed the probate court but
for slightly different reasons.  In doing so, it rejected the arguments of Appellant - the same party
who seeks amicus support.  It also appears to have confused the funding formula as between
Trust A and Trust B – likely due to the less-than-ideal wording of the trust instrument.  Trust B
was the operative Trust, not Trust A, but the COA held otherwise.  In addition, the COA made
this other rulings, many of which appear to be erroneous.  

First, the Court of Appeals rejected Appellants’ argument that the joint trust become
irrevocable after the death of the first settlor, based on the language of the trust instrument.  It did
not discuss MCL 700.7602(2), which addresses when a joint trust can be amended or revoked by
a single surviving settlor (although this was a pre-2010 Trust so that statute may not apply).  It
also, in the opinion of the Committee, misapplied the operative trust language that addressed
when the survivor of this Joint Trust had authority to amend or revoke: “We reserve the right to
amend or revoke this Agreement, wholly or partly, by a writing signed by us or on our behalf and
delivered to Trustee during our life.”  The terms “we” and “our” suggest that the survivor alone
lacked the ability to amend or revoke, but the COA held otherwise.
 

Second, the Court of Appeals determined that the power of appointment was validly
exercised, without discussing whether the will contained sufficient reference to the power for it
to apply.

Third, the Court of Appeals ruled that no language of the trust agreement addressed the
situation where both settlors and the named beneficiaries were deceased prior to distribution, and
the beneficiaries lacked descendants.  Again, it appeared to misapply the language of the trust
instrument.  

Fourth, the Court of Appeals found the instrument to be confusing, contradictory and
incomplete, justifying acceptance of the deed as extrinsic evidence to interpret what the Court
deemed to be an ambiguous trust instrument.  However, the  Committee questioned whether this
made the instrument actually ambiguous, but instead, may have been the produce of lazy work by
the COA.

Fifth, the Court of Appeals relied on MCL 700.7412 (not cited by the probate court) and
the resulting confusion of the trust instrument and failure to fund any of the Trusts created by the
instrument as being unanticipated circumstances that justified modification of the trust in a
manner consistent with the deed.  Specifically, it determined that these circumstances permitted
the probate court to modify the Trust to permit the surviving settlor to devise the Trust property
to whomever she wanted through the deed.  The Committee believes that evidence from the
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surviving settlor alone  should not have supported modification.  
 

Sixth, there is a question whether a distribute date should be construed to be actual
receipt of property, as opposed to eligibility for distribution.  Again, the trust agreement
language, while confusing, was not necessarily ambiguous on this point.

Analysis

Despite the many apparent errors, the COA opinion was unpublished and based on a set
of facts not likely to led to widespread application.  Some of the Committee members believed
that it would be beneficial to advocate for the Supreme Court to grant leave to encourage more
thorough analysis in the future, and in particular, a helpful opinion on revocability of a joint trust
after the first spouse dies (and, by extension, when extrinsic evidence from the survivor alone can
be used to modify the trust) would be useful.  Better analysis of the date of distribution would
also be useful.

However, the majority of members who participated in the discussion voted that this was
a case of bad facts and sloppy analysis by the courts, but not one that would justify using Section
resources given the low chance of future application to other cases or drafting.  
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MEMORANDUM

TO: Probate & Estate Planning Council

FROM: Nick Reister – Tax Committee 

DATE: November 4, 2025

RE: November 2025 Tax Nugget

On October 9, 2025, the Internal Revenue Service published Revenue Procedure 2025-32 
containing the 2026 tax year annual inflation adjustments.  Noteworthy estate planning-related 
adjustments include:

2025 2026

Gift and Estate Tax Basic 
Exclusion Amount

$13,990,000 $15,000,000

Annual Gift Exclusion $19,000 $19,000 (remains the same)

Top Trust Tax Bracket 
(37%)

$15,650 $16,000

Reporting Threshold for 
Aggregated Gifts from 
Foreign Persons (IRC 
Section 6039F)

$20,116 $20,573

Annual Exclusion for Gift to 
Non-Citizen Spouse

$190,000 $194,000

IRC Section 6166 
Installment Payment of 
Estate Tax “2-percent 
portion” dollar amount for 
calculation of interest

$1,900,000 $1,940,000
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