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EATF H-1 4847-4850 Amendments Still Necessary Arranged by Bill Number  
 
LSB did an outstanding job of catching things and asking important questions.  A big thanks to 
whomever paid such close attention to detail!   
 
For emphasis, new text is italicized, underlined, and in red.  
 
Additional Requested Changes and Answers to LSB’s Questions.   
 
4847 H-1 Draft 1 (no LSB questions in this bill) 
 

1. Certification 
 
Previously we established two sections for certification because non-professionals were not 
going to be required to be “certified.” Now that all “persons” (individuals and organizations per 
700.1106(n)) need certification, we should address in one section only—5106a. 
 

A. 5106 (3), page 3, lines 3-15.  Delete all the new language (the bold text) except 
“person as a “ in line 3.  
 

B. 5106a (1) p. 6 line 11 “an individual” must be changed to “a person” because 
person is defined in 700.1106(n) to be an individual or an organization. 
 

C. 5106a (2) p. 6 lines 20-21. Financial institution serving as a conservator does not 
need to be certified. 

 
Currently reads: 
 
5106a (2) This section does not apply to a professional guardian or 
professional conservator. 

 
Changes: 
 
5106a (2) This section does not apply to a financial institution serving as a 
professional guardian or professional conservator. 

 
D. Note, Section 5106a is a potential placement for Rep. Filler’s SCAO advisory 

committee language. 
a. An advisory group is created within the State Court Administrators Office 

to help establish the certification criteria for both professional and non-
professional guardians. The advisory group must consist of the following: 

i. 1 Representatives from SCAO 
ii. 1 Representative from DAG 

iii. 1 Representative from MGA 
iv. 1 Representative from MI Elder Justice Initiative 
v. 1 Representative from Elder Law Section SBM 
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vi. 1 Representative from Probate Section SBM 
vii. 2 State Representatives (1 appointed by Speaker, 1 appointed by 

Minority Leader) 
viii. 2 State Senators (1 appointed by Senate Majority Leader, 1 

appointed Senate Minority Leader) 
ix. 1 Representative from a County Guardianship Office 

 
2. Quarterly in-person visits and other monthly visits by audio-visual or audio only. 

 
Given the fiscal challenges that professional guardians for indigent wards face, we are returning 
to only quarterly in-person visits.  Additionally, to increase the number of potential non-
professional guardians, non-professionals may delegate the quarterly in-person visits but must 
personally conduct the other monthly audio-visual or audio-only visits.  
 
The monthly visit approach allows audio and video contact if possible and a phone call when that 
is all that is available.  Additionally, we account for the reality that many incapacitated inviduals 
may not be able to participate in a phone call.   
 
We also suggest ending the current potentially confusing approach of addressing visitation 
requirements in separate sections; thus the changes we make to HB 4847 (previously only 
addressing professional guardian visitations), now address all guardians.  And the previous 
section for non-professional guardians (HB 4848 section 5314 1 (a), p. 13, lines 1-6) will simply 
reference the requirements in HB 4847. 

Given the number of changes, it is much clearer if LSB strikes the entire section.  This 
section of this document is an exception to the general rule that new text is italicized, 
underlined, and in red.  

Replace section (5) with the following 

HB 4747 (H-1), p.4,  5106 (5) beginning on line 11 through p. 5 line 6.: 

(5) A guardian shall visit the ward  in person within 1 month after the guardian’s 
appointment and not less than once every three months in person thereafter.  In 
addition, the guardian shall visit the ward using both audio and video technology, 
or if those are not available, only audio means, each month in which an in-person 
visit does not occur. If the ward is unable to communicate using audio-visual or 
audio-only means, the guardian shall communicate with the ward’s caregivers or 
any other party who is familiar with the ward’s circumstances and can apprise the 
guardian of the ward’s needs and progress. The guardian shall maintain records 
relating to the date, time, duration, and significant information for each required 
visit. These records shall be available for the court’s review and for review of 
interested persons.  If the guardian determines that audio-visual visits are not 
possible or that the ward is unable to communicate through audio-visual means, 
the records the guardian must maintain shall  also identify the circumstances that 
required the guardian to rely on an audio-only visit or that required the guardian 
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to consult with caregivers or others instead of communicating directly with the 
ward.   

A guardian appointed as a limited guardian for an individual shall visit the ward 
in person within 1 month of the guardian’s appointment and not less than once 
every three months in person thereafter. The guardian may seek approval from the 
court to conduct audio-visual or audio-only visits less often than monthly 
thereafter in the months in which the guardian is not visiting in person. The court 
may grant the request if the court finds on the record that monthly audio-visual or 
audio-only visits in the months in which an in-person visit is not occurring are not 
necessary for the individual’s well-being and best interests and identifies on the 
record the individual’s circumstances that led to that finding.  

A professional guardian shall not delegate required visitation to another person 
unless the other person has obtained certification as described in subsection 
(3)(b).  A non-professional guardian may delegate required in-person visits to 
another family member or other interested person even if that person is not 
certified.  The non-professional guardian shall communicate with the person who 
conducted the in-person visit and maintain records regarding information shared 
by the person who conducted the visit. 

HB 4848 section 5314 (1) (a), p. 13, lines 1-6 (non-professional guardian visitation section) 
   
 

(a) The Subject to section 5314a, the custody of the person of the ward and 
the power to establish the ward’s place of residence in or outside this state.  
The guardian shall visit the ward consistent with section 5106 (5).  within 
3 months 1 month after the guardian’s appointment and not less than once 
within 3 months after each previous visit.  The Subject to section 5314a, 
the  guardian shall notify the court within 14 days of a [change in the 
ward’s place of residence or a change in the guardian’s place of residence.  

 
 

3. Professional guardian/conservator delegating duties-simply change the reference to 
the certification section.  5106 (7) p. 5, line 27.   
 

(7) A professional guardian or professional conservator may  
use support staff and other professionals, under the professional guardian’s 
or professional conservator’s active and direct supervision, to perform office 
functions and client services.  
Support staff and professionals may be used to gather and provide necessary 
information to the professional guardian or professional conservator 
regarding a ward or protected individual and to make recommendations to 
the professional guardian or professional conservator based on their 
knowledge and expertise. The professional guardian or professional 
conservator shall not  
delegate decision-making authority to support staff, a  
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professional, or another person regarding financial decisions or decisions 
requiring informed consent, including, but not limited  
to medical, mental health, placement, or care planning decisions 
unless the support staff, professional, or other person has obtained 
certification as described in subsection (3)(b) 5106a.  
 

4. Acknowledge the elimination of the 182 days of no filing unless special leave of the 
court, does not trump statute or court rule. 5310 (3), page 7 lines 6-9.    

(3) Except as otherwise provided in the order finding incapacity, or as otherwise 
permitted under statute or court rule, upon on receiving a petition or request under this 
section, the court shall set a date for a hearing to be held within 28 days after the receipt 
of the petition or request. 

 
 

5. Guardian priority and interpersonal disputes alone must not be used as the basis for 
unsuitability.  Section 5313, page 10, Section (5)(f).  

(f) The person’s ability to fulfill duties regardless of interpersonal disputes 
between interested parties or others with an interest in the welfare of the 
individual subject to conservatorship. Interpersonal disputes alone must not 
be the basis for finding a person with priority, under subsection (2) or (3), is 
unsuitable unless the court finds that the evidence is clear and convincing that 
no person with priority can fulfill their duties.   

 
 
  
  

November 12, 2021 
CSP & Probate Council Meeting 

Probate and Estate Planning Section 
Page 228 of 248



4848 H-1 Draft 1  
 

1. GAL responsibilities and potential ward’s preferences.   
 
LSB question  5305 (4) (d) p. 8, line 6.  

 
(d) For an initial petition under this part, if a guardian were appointed, who the 
individual would want to serve in order of preference.  [“Do you want the language 
subsection 5 (m) to be added to subsection (4).  language”]  5 (m) provides:  (m) For an 
initial petition under this part, if a guardian were appointed, who the individual would not 
want to serve.” 
 
 Again LSB, nice catch! 

 
The input on who the person wants and doesn’t want as a guardian is useful in more than 
just the initial petition and your question and the need to add the underlined language 
helped us spot this issue in other locations.   Please: 
 

A. Remove “For an initial petition under this part,” (the underlined text 
above) that LSB added to 4 (d). p. 8 line 4. 
   

B. Copy and paste 5 (m) as newly modified (take out the “For an initial 
petition under this part,” to a new 4 (e) and redesignate current 4(e) to 4 
(f). Page 8. lines 7-8. 

 
4 (e) If a guardian were appointed, who the individual would not want 
to serve. 
 

C. Modify 5 (l) language to also remove “for an initial petition under this 
part.” p. 9, line 23. 
 

D. Modify 5 (m) language to remove “For an initial petition under this part.” 
p. 9, line 26. 

 
 

2. GAL’s report for an individual alleged to be incapacitated (guardian) needs to give 
court a sense of liquid assets and significant real and personal property.  
 
LSB question 5305 (5) (n) p. 9 line 29 through p. 10 line 1. 

 
5305 (5) (n) An estimate of the amount of cash and property readily 
convertible into cash that is in an individual’s estate. LSB ? “Do you want to 
use “liquid assets” in this subdivision? 

 
Excellent point and yes! 
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We need to better define expectations relative to what the GAL will report in the 
guardian and conservator areas.  

 
5305 (5) (n) An estimate of the liquid assets as defined by 5314 (2) (b), income, 
and significant real or personal property. 

 
Note that liquid assets are what is considered part of “Ward’s qualified 
estate” and whether conservatorship must be put into place (> 400% of 
poverty).  Liquid assets and “Ward’s qualified estate” defined in  HB 4848 
5314 (2) (c) and (d) p. 18.  Other significant assets (those not easily 
converted into cash) simply provide a snapshot of what exists to 
discourage unscrupulous individuals from absconding with assets. 
 
Non-liquid assets are assets that cannot be sold or converted into cash 
easily without a significant loss of investment. Some examples of such 
assets include houses, cars, land, televisions and jewelry. 
https://www.century21.com/glossary/definition/non-liquid-
asset#:~:text=Non%20liquid%20assets%20are%20assets,%2C%20land%
2C%20televisions%20and%20jewelry. 

 

 
3. Parallel LSB question for conservator situation. 5406 (9) (n) p. 31 line 28-29.  GAL’s 

report for an individual alleged to need protection (conservator) includes an estimate of 
the amount of cash and property readily convertible into cash that is in the individual’s 
estate. “Do you want to use “liquid assets” in subdivision (n)? 
 

5406 (9) (n) An estimate of the liquid assets as defined by 5314 (2) (b),  income, 
and significant real or personal property. 
 

 
4. Reporting on a form required by SCAO. 

 
There are two places this language was included in our previous suggestions and we 
again ask for it to be included.  Having uniformity in GAL reports is important and 
SCAO form guidance helps ensure this. 
 

A. Guardian appointment and whether GAL will report on the form required 
by SCAO. 5305 (8) p. 10 lines 19-28.  Specifically, line 22, GAL report.    

 
LSB dropped “and must be substantially in the form required by the state court 
administrator” after “the hearing.” 

 
 The court may receive into evidence without testimony the written report 
of the guardian ad litem required under subsection (3) if the report is filed 
with the court and served on all interested persons not less than 5 days 
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before the hearing and must be substantially in the form required by the 
state court administrator.  The guardian ad litem is required to report 
findings until the date of the termination of the guardian ad litem.  The 
court may issue on its own initiative, or any interested person may secure, 
a subpoena to compel the preparer of the report to testify.  On request of 
any interested person, the court shall issue a subpoena to compel the 
preparer of the report to testify. 

 
 

B. Conservator appointment and whether GAL will report on the form 
required by SCAO. 5406 (11) page 32, line 13 

 
The court may receive into evidence without testimony the written report 
of the guardian ad litem required under subsection (7) if the report is filed 
with the court and served on all interested persons not less than 5 days 
before the hearing and must be substantially in the form required by the 
state court administrator.  The guardian ad litem is required to report 
findings until the date of the termination of the guardian ad litem.  The 
court may issue on its own initiative, or any interested person may secure, 
a subpoena to compel the preparer of the report to testify.  On request of 
any interested person, the court shall issue a subpoena to compel the 
preparer of the report to testify. 

 
 

5. Guardian or conservator reasonable efforts to identify a “reasonable number” of 
sentimental items.   
 

A. To protect guardians from claims by family members only interested in 
“loved” one’s material possessions, we are asking for the following additional 
language (note the paragraph is now very long and it may make sense, in both the 
guardian and conservator area, to insert subparagraphs). See  5314 (1) (b) p. 13, 
lines 12-18. 

 
The guardian shall make a reasonable effort to identify a reasonable number 
of items of personal or sentimental value, including, but not limited to, family 
heirlooms, photo albums, and collections. Withing 56 days after appointment, 
the guardian shall file with the court and serve on all interested persons a list 
of the identified items. The list must be signed by the guardian and include an 
attestation that states, "I represent this list is true and correct to the best of my 
knowledge, information, and belief at the time of signing. I understand that I must 
handle this property, like all of the ward’s property for which I am responsible, 
consistent with my fiduciary duties. This may include sale, disposal, or other 
actions to meet my fiduciary duties. I am not responsible for storing any items at 
my own expense.” 
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B. Consistency between guardian and conservator responsibilities relative to 
sentimental items. 

In the guardian provisions “a reasonable number of” is used to describe “items” (see HB 4848 
5314 (1) (b) p. 13, lines 13-14); while “any” is used in the conservator area.  Also, incorporating 
the additional clarification language used in the guardian provisions, the changes are as follows: 

 

HB 4848, 5417 (3), page 35, lines 13 - 29. 

(3) The conservator must make reasonable efforts to identify on the 
inventory under subsection (1) a reasonable number of  any items of special 
personal or sentimental value, including, but not limited to, family heirlooms, 
photo albums, or collections.  To the extent meaningful conversation permits, 
the conservator must make an inquiry with the protected individual as to 
what items the protected individual identifies as having special personal or 
sentimental value.  If the conservator is unable to locate an item identified as 
having special personal or sentimental value at the time of filing the 
inventory under subsection (1), the conservator must state that on the 
inventory.  The  inventory must be signed by the conservator and include an 
attestation that states, "I represent this list is true and correct to the best of my 
knowledge, information, and belief at the time of signing. I understand that I must 
handle this property, like all of the protected individual’s property for which I am 
responsible, consistent with my fiduciary duties. This may include sale, disposal, 
or other actions to meet my fiduciary duties. I am not responsible for storing any 
items at my own expense.”  A conservator shall make all reasonable efforts to 
identify and honor the protected individual’s wishes to preserve items of 
special personal or sentimental value in the overall context of the protected 
individual’s estate, including items identified in the inventory and annual 
accounts, and shall take reasonable steps to safeguard the property.  The 
court may remove a conservator that fails to comply with this subsection. 
 

6. New language regarding ward’s qualified estate. 
  

p. 18 lines 17 and 21,  
 

line 17: change (a) to (c); 
line 21: change (b) to (d). 

 

7. 5314a (8) typo, page 21, line 29-delete “the”: 

29   his or her permanent residencethe may file a petition under . .. 
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8. Conservator account statements only served on interested parties, not filed with the 
court. 
 

A. Section 5417 (1), page 35 lines 2-3.  Within 56 days of appointment. -  

The conservator shall serve on interested persons  file, along with the inventory, 
account statements with account numbers redacted that reflect the value of 
depository and investment accounts dated within 30 days after the inventory’s 
date.  

 

B. Section 5418 (1), page 37 lines 1-2. Annual accounting. 

The conservator must serve on interested persons  file, along with the inventory, 
account statements with account numbers redacted that reflect the value of 
depository and investment accounts dated within 30 days after the inventory’s 
date . . ..  
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4849 H-1 Draft 1 

1. GAL does not represent the alleged incapacitated individual or alleged person in 
need of protection. See the clarification in 5303 (3) (page 2, line 14) that the GAL 
doesn’t represent the person at the initial hearing.  To be consistent, we need to make the 
following changes:  
 

A. 5306a (e), p. 8 lines 24-25.  Strike the following language: 
 
If he or she is not represented by legal counsel, to the appointment of a 
guardian ad litem  to represent the individual on the petition to appoint 
a guardian, as provided in section 5303.   
 

 
B. HB 4848 5406 (1) and (2) both indicate the GAL is “appointed for an 

individual” and furthers the common misconception that the GAL 
represents the individual.  We would like to see the following changes: 
 

1.  HB 4848 5406 (1), p. 1 lines 1 - 3: 
 

The Subject to subsection (2), the duties of a guardian ad litem 
appointed when  for an individual is alleged to be incapacitated 
include all of the following: 

 
 

2. HB 4848 5406 (2), p. 6 lines 2 - 4: 
 

 (2) The duties of a guardian ad litem appointed when  for an 
individual is alleged to be incapacitated or a when an individual is 
legally incapacitated individual include all of the following, as 
applicable: . . .. 
 

C. LSB, we believe we caught every occurance where it is suggested that the 
GAL represents the individual (we searched EPIC).  We could not, 
however, search the PDF of the bills and appreciate if as a triple check you 
search “to represent the,” to make sure we’ve corrected the instances 
where it suggests the GAL is representing the alleged incapacitate 
individual.  

 

2. Reference, in the section where EPIC lists an alleged incapacitated invidual and 
ward’s rights, the right to legal counsel upon select circumstance causing removal 
from the permanent residence. 
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Language already in HB 4848 (section 5314a (10), p. 22 lines 22-29) provides for the 
right, upon objection or GAL notice that the individual objects, to counsel.  This right 
should be referenced in the general rights section: 

5306a (1) (d) To have legal counsel of his or her own choice represent him or her 
on the petition to appoint a guardian, as provided in sections 5303, 5304, and 
5305, or when a professional guardian seeks to permanently remove an 
individual from the individual’s permanent residence, as provided in section 
5314a (7). 

  

3. Guardian changing the individual’s residence.  5306a (1) is the section of EPIC that 
lists rights of an individual for whom a guardian is sought or appointed.  

5306a (1) (dd) p. 11, lines 14-15.  LSB ? Should we unstrike subdivision (dd)?  
[In concept yes, see changes below.] Also, do you want to reference section 
5314a. [YES {because of 5314a (5)} but we do not want to reference 5314]. But 
given significant rights afforded by new 5314a, these subparagraphs should be 
updated. 

Current language: 

(dd) to have the guardian notify the court within 14 days of a change in the 
individual’s residence, as provided in section 5314.  
 
Suggested changes: 

5306a (1) (dd) p. 11, lines 12-15.  

 (dd) To have the non-professional guardian notify the court within 14 days of a 
change in the incapacitated individual’s permanent residence, as provided in 
section 5314a (5). 

(ee) To have the court consider a separate petition, as provided in section 5314a 
(7), when a professional guardian seeks to move an incapacitated individual to a 
new permanent residence 

 

Current (dd) is now (ff) and current (ee) is now (gg). 
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4850 H-1 Draft 1 

1. Appointment of a temporary guardian. Page 1, section 5312a. 

LSB notes: “Subsection (2) is silent on whether the court on its own initiative or a 
person files a petition to appoint a temporary guardian under this section.  If you want 
subsection (2) to apply to a petition, is it a petition for removal under section 5310?  
Also, if you want to amend the procedures for a temporary guardian under section 
5310?  Also, if you want to amend the procedures for a temporary guardian under 
section 5310a, we need to amend section 5301a.” 

The silence is intentional and applies to both [the] court’s own motion OR a 
petition by any interested individual. 

Additionally, the language we requested was NOT included and we again ask 
LSB to consider adding it.  If we are overlooking a valid reason not to include it, 
we are open to an education: 

 
Section 5312a (2) (p. 1; line 7) 
 
5312a (2) If an appointed guardian is not effectively performing the 
guardian’s duties and the court further finds that the ward’s welfare 
requires immediate action, the court may appoint a temporary guardian for 
the ward for a specified period not to exceed 6 months. The court shall not 
enter such an order unless either of the following are met: 

(a)  Oral or written notice was given to all interested parties, or  
(b) The petitioner certifies to the court in writing the efforts, if any, 

that have been made to give the notice and the reasons supporting the 
claim that notice should not be required. 

 

2. Enacting section 1.  p. 3 line 16.  This bill needs the same “enacting” section other bills 
have 180 days. 

 
 
U:\All Department Share\Elder Abuse Task Force\Committees\Policy and Legislation\Draft Legislation\HB 4847- HB 4050 H-1 Draft 
10.27.21_.docx 
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ATTACHMENT 3 
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To:  Probate and Estate Planning Council Members 
From:  Melisa M. W. Mysliwiec 
RE:  EPIC Omnibus  
Date:  November 2, 2021 
 
 
The EPIC Omnibus bills were placed on the agenda for the House Judiciary Standing Committee 
Meeting on November 2, 2021.  Specifically, the following bills were discussed: 
  

HB 4898 (Rep. 
Filler)  

Probate; other; general amendments to the estates and protected 
individuals code; provide for.  

HB 4899 (Rep. 
Filler)  

Vehicles; title; transfer of ownership of vehicle to surviving spouse or 
heir after owner's death; modify maximum value and adjust for cost of 
living.  

HB 4900 (Rep. 
Bolden)  

Probate; other; uniform transfers to minors act; modify amount of 
transfer allowed.  

HB 4901 (Rep. 
Bolden)  

Watercraft; other; watercraft eligible for issuance of certificate of title 
transferring deceased owner's interest; increase maximum value of, 
subject to Consumer Price Index.  

 
Nathan Piwowarski was in attendance to present testimony on behalf of the Section.  His 
testimony is attached as Exhibit 1.  Nathan reported that the hearing went well and that the 
members of the committee asked only a couple of questions, none of which made him concerned 
regarding the bill's prospects.   
 

Respectfully submitted, 

 
Melisa M. W. Mysliwiec 
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TESTIMONY TO THE HOUSE JUDICIARY COMMITTEE 
November 2, 2021 

NATHAN PIWOWARSKI 

120 WEST HARRIS STREET 
CADILLAC, MICHIGAN 49601 

(231) 775-1391  |  (231) 577-5246 

nathan@mwplegal.com 

Good morning, Chairman Filler and Committee Members. My name is Nathan 
Piwowarski. I am testifying in favor of House Bills 4898 through 4901 on behalf of 
the Probate and Estate Planning Section of the State Bar of Michigan. The Probate 
and Estate Planning Section is a voluntary membership section of the State Bar of 
Michigan, comprised of 3,351 members. The Section is not the State Bar of 
Michigan and the position that I am sharing today is that of the Section only, and 
not the State Bar. The Section has a public policy decision-making body with 22 
members.  At a series of regularly-scheduled meetings in 2018 and 2019, the 
Section adopted its position in favor of these bills as currently constituted. The 
details of these meetings and votes are attached to my written testimony. 

Over the last four years, the Section has developed these bills in collaboration with 
these bills’ sponsors. They make a variety of improvements to the Estates and 
Protected Individuals Code, Uniform Transfers to Minors Act, and the after-death 
vehicle transfer provisions in the Motor Vehicle Code and Natural Resources and 
Environmental Protection Act.  

The bills can be broken into five major areas of improvement. 

I. Financial Threshold Changes 

First, both sponsors’ bills [Rep. Filler’s HB 4898 and Rep. Bolden’s HBs 4900, and 
4901] would adjust various financial thresholds to address the effect of inflation on 
a variety of probate matters. In many cases, these adjustments will make it easier 
for the public to complete asset transfers without involving the court system. 

[In the interest of brevity, the following is offered only as part of my written testimony: 

1. EPIC Sec. 1210’s COLA provision would be updated to incorporate the 
various new statutory thresholds subject to COLA. 

2. EPIC Sec. 2519 would be amended to increase the “facility of payment” 
amount in the statutory Will from $5,000 to $25,000. The statutory Will itself 
would be subject to COLA. 

3. EPIC Sec. 3605 would be changed to increase the threshold for demanding a 
bond from $2,500.00 to $25,000.00 and would subject this threshold to 
COLA. 
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4. EPIC Sec. 3916 would be amended to increase the “small sum” that can be 
distributed as part of the residue (in lieu of depositing for a missing 
beneficiary/heir/devisee) from $250.00 to $1,000.00, and would subject this 
threshold to COLA. 

5. EPIC Sec. 3917 would be changed to modify the thresholds and interest 
charges for when the county treasurer holds funds for missing beneficiaries, 
heirs, and devisees. These thresholds shall be subject to COLA. 

6. EPIC Sec. 3918 would be amended to increase amount that an estate’s 
personal representative can distribute to a legally-disabled person from 
$5,000.00/year to $25,000.00/year, and would subject these thresholds to 
COLA. 

7. EPIC Sec. 3981 would be amended to increase the value of property that a 
hospital, nursing facility, morgue, or law enforcement agency may 
distribute without administration to select family members, to $1,000.00 
from $500.00, and subject these thresholds to COLA. 

8. EPIC Sec. 3982 would be modified to increase the pre-COLA base for a 
Petition and Order of Assignment to $25,000.00, from $15,000.00. 

9. EPIC Sec. 3983 would be amended to increase the pre-COLA base for an 
Affidavits of Decedent’s Successor to $25,000.00, from $15,000.00. 

10. EPIC Sec. 5102 would be amended to change the amount that one can 
distribute to a minor (or one with care and custody of the minor) without a 
conservatorship, increasing the threshold from $5,000.00/year to 
$25,000.00/year, and subject this threshold to COLA. 

11. NREPA Sec. 80312 would be amended to increase the value of watercraft 
that can be transferred without opening a decedent estate to $100,000.00, 
and will institute an annual COLA. 

12. MVC Sec. 236 would be amended to increase the value of motor vehicles 
that can be transferred without opening a decedent estate to $100,000.00, 
and will institute an annual COLA. 

13. UTMA Sec. 10 would be amended to increase the amount that can be 
transferred under the UTMA to $50,000.00.] 

II. Standby Guardians 

The second area of improvement concerns standby guardians. For years, our 
state’s Mental Health Code has allowed the designation of “standby guardians” 
for persons with developmental disabilities. This helps ensure continuity in the 
protection of vulnerable persons. HB 4898 would update EPIC to do this in all 
other Michigan guardianships. 

[In the interest of brevity, the following is offered only as part of my written testimony: 
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1. EPIC Sec. 5301 empowers parents to appoint guardians through their Wills. 
This amendment would coordinate with the new standby guardian rules, 
providing that the court’s designation of a standby guardian trumps the 
nomination of a guardian in a parent’s Will. 

2. A newly-created EPIC Sec. 5301c would authorize probate courts to 
designate standby guardians. The procedure is analogous to their ability to 
name standby guardians for persons with developmental disabilities under 
the Mental Health Code. Unlike the MHC, this new statute expressly 
describes the mechanisms of designation, acceptance, and transition into 
serving as current guardian. The provision would also offer broad third-
party reliance protections. 

3. EPIC Sec. 5305 sets out the notices that the GAL must give an adult who is 
the subject of a guardianship petition. If amended, it will include various 
notices regarding the designation of standby guardians. 

4. EPIC Sec. 5306a lays out various procedural rights that an individual for 
whom a guardian is sought or appointed. It would be amended to create 
similar rights for any individual for whom a standby guardian’s 
designation is being sought. 

5. EPIC Sec. 5310 concerns petitions to modify guardianships. The proposed 
changes simply fit standby guardians into this statutory scheme. 

6. EPIC Sec. 5313 governs the priority for serving as guardian for a legally-
incapacitated adult. This amendment would clarify where the nominee 
from the will of that person’s parent or spouse fits within the statutory 
scheme. 

7. EPIC Sec. 5314 governs the report of guardian. If amended, it will require 
the affirmation of a standby guardian’s continued willingness to serve.] 

III. Technical Improvements to Patient Advocate Designations 

Third, HB 4898 improves Michigan patient advocate laws. Among other things, 
they would better explain what happens when more than one person serves as a 
patient advocate. They would also make it possible for certain nurse practitioners 
and physicians’ assistants to activate patient advocates’ authority—an important 
reform to address the increased role of nurse practitioners and physicians’ 
assistants in the delivery of primary care services in rural areas. 

[In the interest of brevity, the following is offered only as part of my written testimony: 

1. EPIC Sec. 5506 provides for more than one person simultaneously serving 
as patient advocate. It relieves third parties of inquiring into a co-advocate’s 
authority to act alone. It would allow a designation to specify the process 
by which an advocate (or multiple co-advocates) are to make decisions. 
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2. EPIC Sec. 5507 would be amended to better accommodate co-patient 
advocates by allowing the designations to lay out instructions as to how an 
advocate (or advocates) make decisions. 

3. EPIC Sec. 5508 would be amended to make it possible for certain nurse 
practitioners and physician’s assistants to certify that a patient advocate 
designation is triggered. This is done by replacing the term “attending 
physician” with the broader “attending medical professional.” 

4. EPIC Sec. 5510 describes how a patient advocate may be removed. It would 
be amended to coordinate with the renumbering of Sec. 5511. 

5. EPIC Sec. 5511 governs the “reliance protections” of medical care providers. 
It would be amended to clarify that a medical care provider is not required 
to determine whether an advocate has complied with the patient’s 
instructions. This change is intended to confer the broadest possible 
protection on medical providers, so that they need not parse the meaning of 
written decision-making instructions under Sec. 5507—or verbal 
instructions that may’ve superseded the written ones contained in the 
patient advocate designation.] 

IV. Notice-Related Clarifications and Improvements 

Fourth, the proposals would make certain notice-related rules in the Michigan 
Trust Code more user-friendly.  

[In the interest of brevity, the following is offered only as part of my written testimony: 

1. MTC Sec. 7103 is a definitional section for the Trust Code. Two definitions 
would be amended to reduce notice- and representation-related difficulties 
that can arise from charities and other beneficiaries who are highly unlikely 
to take, particularly those named in trusts’ wipeout clauses. The definition 
of “charitable trust” would be changed to apply only to trusts for which the 
charitable purpose was a “material purpose.”  And the definition of 
“qualified trust beneficiary” would be similarly amended to include 
individuals whose benefit is a material purpose of the trust. Under this 
proposal, a wipe-out beneficiary may later become a “qualified trust 
beneficiary” if there are no remaining qualified trust beneficiaries ahead of 
them in line. 

2. MTC Sec. 7110 gives the status of “qualified trust beneficiary” to certain 
charitable organizations and persons empowered to enforce pet and 
purpose trusts. This section would be amended to update certain cross-
references. It also would confer the rights of a qualified trust beneficiary on 
an individual with “protection” powers under a silent trust during its 
nondisclosure period. 

3. MTC Sec. 7302 would clarify when the holder of a power of appointment 
may bind potential appointees under the MTC’s representation rules.]  
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V. Nondisclosure Periods for Trusts 

Fifth, the bills would authorize specialized trusts whose existence can be 
confidential for a limited period of time, as in possible in other states, including 
Alaska, Delaware, New Hampshire, Ohio, South Dakota, Tennessee and 
Wyoming. These trusts may help address the “moral hazards” of large gifts, 
protect a donor’s desire for confidentiality, and minimize conflict related to 
beneficiaries' in-laws and undesirable friends.  

Importantly, these new rules would impose accountability by having at least one 
person receive notice in the beneficiaries’ stead during the nondisclosure period. 

[In the interest of brevity, the following is offered only as part of my written testimony: 

1. MTC Sec. 7105 specifies what provisions of the MTC may not be overridden 
by a trust instrument’s terms. It would be amended to make the durational 
limits for pet trusts and noncharitable purpose trusts non-waivable. 
Further, it would carve out an exception to the duty to inform—a 
complement to the “silent trusts” proposal. 

2. New MTC Sec.  7409a would create “silent trusts” that need not be 
disclosure for a period of up to 25 years. 

3. MTC Sec. 7604 would be amended mesh this provision with the “silent 
trust” proposal.] 

VI. Miscellaneous Technical Fixes and Improvements 

 [In the interest of brevity, the following is offered only as part of my written testimony: 

Finally, the proposals make a variety of small technical improvements and “fixes” 
to Michigan’s probate and trust statutes. 

1. EPIC Sec. 1106 would incorporate a definition of “power of appointment.” 

2. EPIC Sec. 2806 would be amended to incorporate gender-neutral 
terminology. 

3. EPIC Sec. 3206 would more clearly define the term, “armed forces.” 

4. EPIC Sec. 3959 would have some unartful language clarified, concerning 
the requirements to reopen a decedent estate. 

5. MTC Sec. 7402 would be amended to update a reference to the new pet and 
noncharitable trust provisions. 

6. New MTC Sec. 7408 would incorporates the modernized UTC provision 
concerning trusts for the care of animals (our existing provision is derived 
from the Uniform Probate Code). 

7. New MTC Sec. 7409 incorporates the modernized UTC provision 
concerning noncharitable purpose trusts. Our existing law is derived from 
the Uniform Probate Code. 
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8. MTC Sec. 7506 would be amended to clarify that Spousal Lifetime Access 
Trusts should not be subject to the reciprocal trust doctrine.] 

Thank you for your consideration. I will gladly answer any questions that you 
may have. 
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ATTACHMENT 4 
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Re:    Tax Liaison Report from Tax Council  to Probate Council 

Date:  September 30, 2021 - Zoom Tax Council Meeting  

Time:  3:00 p.m.  –  4:30 p.m.  

From:  Neal Nusholtz, Probate Council Tax Council Liaison     

The Tax Section is coordinating with the Michigan legislature to construct a flow 
through tax which would circumvent the state and local $10,000 state tax limitation 
by imposing a business tax on flow through business income which could be 
deducted by a flow through business.  The tax section is trying to line up a 
politician or other individual knowledgeable about Congress to address the 2022 
annual tax conference as part of the Washington Update.  Senator Debbie 
Stabenow or a senior staff member is being considered.  An emphasis will be made 
on recent tax law changes as a separate topic.  A Zoom wine tasting followed the 
meeting.   

 

November 12, 2021 
CSP & Probate Council Meeting 

Probate and Estate Planning Section 
Page 247 of 248



 

 

Re:    Tax Liaison Report from Probate to Tax 

Date: October 8, 2021 Zoom and in Person Probate Council Meeting 

Time:  9:00 a.m. to 12:30 p.m. 

From:  Neal Nusholtz, Probate Council Tax Liaison 

 

The Probate Council spent most of its time on the Uniform Power of Attorney Act.  
Some notable topics.  If a personal representative of an estate or a trustee of a trust 
grants a power of attorney and later becomes incompetent, the power of attorney 
continues.   Although current law requires acceptance by the agent, the statute, as it 
now stands, does not. 
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