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a breach of fiduciary duty. 1 

 (7) An agent serving under a given power of attorney who has no knowledge of a breach 2 

or imminent breach of fiduciary duty by another agent who is or was serving under that power 3 

does not have a duty to investigate the conduct of any such coagent or predecessor agent in order 4 

to rule out the possibility of any such breach. 5 

 (8)  An agent who exercises authority to delegate to another person the authority granted 6 

by the principal or who engages another person on behalf of the principal is not liable for an act, 7 

error of judgment, or default of that person if the agent exercises care, competence, and diligence 8 

in selecting and monitoring the person. 9 

 (9)  Except as otherwise provided in the power of attorney, an agent is not required to 10 

disclose receipts, disbursements, or transactions conducted on behalf of the principal unless 11 

ordered by a court or requested by the principal, a guardian, a conservator, another fiduciary 12 

acting for the principal, a governmental agency having authority to protect the welfare of the 13 

principal, or, upon the death of the principal, by the personal representative or successor in 14 

interest of the principal’s estate.  If a person who is authorized by the power of attorney or by 15 

this subsection to request a disclosure described in this subsection makes such a request, the 16 

agent shall comply with the request within 30 days or provide a record substantiating why 17 

additional time is needed. In the latter case, the agent shall comply with the request within an 18 

additional 30 days. 19 

 SECTION 115.  EXONERATION OF AGENT.   20 

 (1) A provision in a power of attorney relieving an agent of liability for breach of duty is 21 

binding on the principal and the principal’s successors in interest except to the extent either of 22 

the following applies: 23 
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  (a)  The provision relieves the agent of liability for breach of duty committed in 1 

bad faith or, except as provided in subsection (2), with reckless indifference to the purposes of 2 

the power of attorney or the best interest of the principal. 3 

  (b)  The provision was inserted as a result of an abuse of a confidential or 4 

fiduciary relationship with the principal. 5 

 (2) A provision in a power of attorney relieving an agent of liability under section 111(4) 6 

is binding on the principal and the principal’s successors in interest except to the extent that it 7 

relieves the agent of liability for breach of duty committed in bad faith or was inserted as a result 8 

of an abuse of a confidential or fiduciary relationship with the principal. 9 

 SECTION 116.  JUDICIAL RELIEF.   10 

 (1)  Any of the following persons may petition a court to construe a power of attorney or 11 

review the agent’s conduct and grant appropriate relief: 12 

  (a)  The principal or the agent. 13 

  (b)  A guardian, conservator, or other fiduciary acting for the principal. 14 

  (c)  A person who, at the time of the petition, is exercising authority to make 15 

health-care decisions for the principal. 16 

  (d)  The principal’s [spouse, parent, or descendant].5 17 

  (e)  An individual who, at the time of the petition, would be an heir of the 18 

principal if the principal were to die intestate at that time. 19 

  (f)  A person named as a beneficiary to receive any property, benefit, or 20 

contractual right on the principal’s death or as a beneficiary of a trust created by or for the 21 

principal the trustee of which has a financial interest in the principal’s estate. 22 

 
 5 See infra note 7 and accompanying text. 
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  (g)  The personal representative of the principal’s estate. 1 

  (h)  A governmental agency having regulatory authority to protect the welfare of 2 

the principal. 3 

  (i)  A caregiver who demonstrates a significant affected interest in the principal’s 4 

welfare or another person who demonstrates such an interest. 5 

  (j)  A person asked to accept the power of attorney. 6 

 (2)  Upon motion by the principal, the court shall dismiss a petition filed under subsection 7 

(1) unless the court finds that the principal lacks capacity to revoke the agent’s authority or the 8 

power of attorney or that the motion is the effect of undue influence, fraud, or duress. 9 

 (3)  Any of the following persons may petition a court to review conduct regulated by this 10 

act on the part of a person to whom a power of attorney is presented for acceptance and to grant 11 

appropriate relief: 12 

  (a)  The principal or the agent. 13 

  (b)  A guardian, conservator, or other court-appointed fiduciary acting for the 14 

principal. 15 

 SECTION 117.  AGENT’S LIABILITY.   16 

 (1) An agent who violates this act is liable to the principal or the principal’s successors in 17 

interest for both of the following: 18 

  (a)  The amount required to restore the value of the principal’s property to what it 19 

would have been had the violation not occurred. 20 

  (b)  Reimbursement to the principal or the principal’s successors in interest of 21 

attorney’s fees and costs paid on the agent’s behalf in connection with the breach. 22 

 (2) If an agent embezzles or wrongfully converts the principal’s property, or refuses, 23 
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without colorable claim of right, to transfer possession of the principal’s property to the principal 1 

or the principal’s successors in interest upon demand, the agent is liable in an action brought by 2 

the principal or the principal’s successors in interest for treble the value of any property 3 

embezzled, converted, or wrongfully withheld from the principal or the principal’s successors in 4 

interest. 5 

 SECTION 118.  AGENT’S RESIGNATION; NOTICE.  Unless the power of attorney 6 

provides a different method for an agent’s resignation, an agent may resign by giving notice to 7 

the principal provided that if the principal is incapacitated, notice shall be given as follows: 8 

 (a)  To the conservator or guardian if one has been appointed for the principal and to a 9 

coagent or successor agent.  10 

 (b) To a coagent or successor agent if a conservator or guardian has not been appointed 11 

for the principal. 12 

 (c)  If there is no person described in paragraph (a) or paragraph (b), to one of the 13 

following:  14 

  (i) A caregiver of the principal who is reasonably believed by the agent to have a 15 

significant interest in the principal’s welfare or another person who is reasonably believed by the 16 

agent to have such an interest. 17 

   (ii) A governmental agency having authority to protect the welfare of the 18 

principal. 19 

 SECTION 119.  ACCEPTANCE OF AND RELIANCE UPON ACKNOWLEDGED 20 

POWER OF ATTORNEY. 21 

 (1) A person who in good faith accepts an acknowledged power of attorney without 22 

actual knowledge that the signature is not genuine may rely upon the presumption under section 23 
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105 that the signature is genuine. 1 

 (2) A person who in good faith accepts an acknowledged power of attorney without 2 

actual knowledge that the power is void, invalid, or terminated, that the purported agent’s 3 

authority is void, invalid, or terminated, or that the agent is exceeding  the agent’s authority may 4 

rely upon the power as if the power were genuine, valid, and still in effect, the agent’s authority 5 

were genuine, valid, and still in effect, and the agent had not exceeded and had properly 6 

exercised the authority. 7 

 (3) A person who is asked to accept an acknowledged power of attorney may request and 8 

may rely, without further investigation, upon any of the following: 9 

  (a)  A certification under penalty of perjury by an agent or an attorney at law who 10 

represents either the agent or the principal of any factual matter concerning the principal, agent, 11 

or power of attorney. 12 

  (b)  an English translation of the power of attorney if the power contains, in whole 13 

or in part, language other than English and the translation’s accuracy is the subject of either a 14 

certification or an opinion of counsel. 15 

  (c)  An opinion of counsel as to any matter of law concerning the power of 16 

attorney if the person requesting the opinion explains the reason for the request in a record.  17 

 (4)  Except as provided in subsection (5), an English translation or an opinion of counsel 18 

requested under this section must be provided at the principal’s expense unless the request is 19 

made more than seven business days after the power of attorney is presented for acceptance.20 

 (5)  If a person who is asked to accept an acknowledged power of attorney requests an 21 

opinion of counsel under subsection (3), and a court finds that, in light of the language of the 22 

power, this act, and the surrounding circumstances, the reason for the request as stated in the 23 
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required record is frivolous, the person making the request is subject to liability for attorney’s 1 

fees and costs incurred in providing the requested opinion. 2 

 3 

 SECTION 120.  LIABILITY FOR REFUSAL TO ACCEPT ACKNOWLEDGED 4 

POWER OF ATTORNEY. 5 

 (1)  Except as otherwise provided in subsection (3), a person shall either accept an 6 

acknowledged power of attorney or request a certification, a translation, or an opinion of counsel 7 

under section 119(3) no later than seven business days after the power is presented for 8 

acceptance, and a person may not require an additional or different form of power of attorney for 9 

authority granted in the acknowledged power presented. 10 

 (2)  Except as otherwise provided in subsection (3), if a person requests a certification, a 11 

translation, or an opinion of counsel under section 119(3), the person shall accept the power of 12 

attorney no later than five business days after receipt of the certification, translation, or opinion 13 

of counsel. 14 

 (3)  A person is not required to accept a power of attorney if any of the following applies:  15 

  (a)  The person is not required to engage in a transaction with the principal in the 16 

same circumstances. 17 

  (b) Engaging in a transaction with the agent or the principal in the same 18 

circumstances would be inconsistent with federal law; 19 

  (c)  The person has actual knowledge of the termination of the agent’s authority or 20 

of the power of attorney before exercise of the power. 21 

  (d)  The person’s request for a certification, a translation, or an opinion of counsel 22 

under section 119(3) is refused. 23 
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  (e)  The person in good faith believes that the power is not valid or that the agent 1 

does not have the authority to perform the act requested, whether or not a certification, a 2 

translation, or an opinion of counsel under section 119(3) has been requested or provided. 3 

  (f)  The person in good faith makes, or has actual knowledge that another person 4 

has made, a report to the adult protective services office stating a belief that the principal  may be 5 

subject to physical or financial abuse, neglect, exploitation, or abandonment by the agent or a 6 

person acting for or with the agent. 7 

 (4) A person who refuses in violation of this section to accept an acknowledged power of 8 

attorney is subject to a court order mandating acceptance of the power and liability for 9 

reasonable attorney’s fees and costs incurred in any action or proceeding that confirms the 10 

validity of the power or mandates acceptance of the power. 11 

 (5) A person who refuses in violation of this section to accept an acknowledged power of 12 

attorney after having requested and received a certification, a translation, or an opinion of 13 

counsel under section 119(3) is subject, in addition to liability described in subsection (4), to 14 

liability for reasonable attorney’s fees and costs incurred in providing the requested certification, 15 

translation, or opinion of counsel. 16 

 17 
 SECTION 121.  PRINCIPLES OF LAW AND EQUITY.  Unless displaced by a 18 

provision of this act, principles of law and equity supplement this act. 19 

 SECTION 122.  LAWS APPLICABLE TO FINANCIAL INSTITUTIONS AND 20 

CERTAIN OTHER ENTITIES.  This act does not supersede any other law applicable to 21 

financial institutions or other regulated entities, and such other law controls to the extent it is 22 

inconsistent with this act. 23 

 SECTION 123.  REMEDIES UNDER OTHER LAW.  The remedies under this act are 24 
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not exclusive and do not abrogate any right or remedy under the law of this state other than this 1 

act. 2 

ARTICLE 2 3 

AUTHORITY  4 

 SECTION 201.  AUTHORITY THAT REQUIRES SPECIFIC GRANT; GRANT 5 

OF GENERAL AUTHORITY. 6 

 (1)  An agent under a power of attorney may do the following on behalf of the principal 7 

or with the principal’s property only if the power expressly grants the agent the authority and 8 

exercise of the authority is not prohibited by another agreement or instrument to which the 9 

authority or property is subject: 10 

  (a)  Create, amend, revoke, or terminate an inter vivos trust. 11 

  (b)  Make a gift. 12 

  (c)  Create or change rights of survivorship. 13 

  (d)  Create or change a beneficiary designation.  14 

  (e)  Delegate authority granted under the power of attorney. 15 

  (f)  Waive the principal’s right to be a beneficiary of a joint and survivor annuity, 16 

including a survivor benefit under a retirement plan. 17 

  (g)  Exercise fiduciary powers that the principal has authority to delegate. 18 

  (h) Exercise authority over the content of electronic communications, as defined 19 

in 18 U.S.C. section 2510(12) sent or received by the principal. 20 

 (2)  Notwithstanding a grant of authority to do an act described in subsection (1), unless 21 

the power of attorney provides otherwise, an agent [who is not an ancestor, spouse, or 22 

descendant of the principal] [who is not the principal’s spouse] [that is not an ancestor, spouse, 23 

November 12, 2021 
CSP & Probate Council Meeting 

Probate and Estate Planning Section 
Page 91 of 248



JPS UPOAA Committee Drawing Board 

21 
 

or descendant of the principal]6 may not exercise authority under a power of attorney to create in 1 

the agent, or in an individual to whom the agent owes a legal obligation of support, an interest in 2 

the principal’s property, whether by gift, right of survivorship, beneficiary designation, 3 

disclaimer, or otherwise. 4 

 (3)  Subject to subsections (1), (2), (4), and (5), if a power of attorney grants to an agent 5 

authority to do all acts that a principal could do, the agent has the general authority described in 6 

sections 204 to 216. 7 

 (4)  Unless the power of attorney provides otherwise, a grant of authority to make a gift is 8 

subject to section 217. 9 

 (5)  Subject to subsections (1), (2), and (4), if the subjects over which authority is granted 10 

by a power of attorney are similar or overlap, the broadest authority controls. 11 

 (6) Authority granted in a power of attorney is exercisable with respect to property that 12 

the principal has when the power is executed or acquires later, whether or not the property is 13 

located in this state and whether or not the authority is exercised or the power is executed in this 14 

state. 15 

 (7)  An act performed by an agent pursuant to a power of attorney has the same effect and 16 

inures to the benefit of and binds the principal and the principal’s successors in interest as if the 17 

principal had performed the act. 18 

 SECTION 202.  INCORPORATION OF AUTHORITY. 19 

 (1)  An agent has authority described in this article if the power of attorney does either of 20 

the following: 21 

  (a)  Cites the section in which the authority is described. 22 

 
 6 A sometime member of the Committee was firmly of the opinion that this provision should read, “an agent 
who is not the principal’s spouse may not . . . .” 

November 12, 2021 
CSP & Probate Council Meeting 

Probate and Estate Planning Section 
Page 92 of 248



JPS UPOAA Committee Drawing Board 

22 
 

  (b)  Refers to general authority by the descriptive term, for example, “real 1 

property” or “tangible personal property,” used in this article to indicate the subject of any of the 2 

sections 204 to 217.  3 

 (2)  A power of attorney that incorporates by reference any section of sections 204 to 217 4 

pursuant to subsection (1) incorporates the entire section as if that section were set out in full in 5 

the power. 6 

 (3)  A principal may modify authority incorporated by reference. 7 

 SECTION 203.  CONSTRUCTION OF AUTHORITY GENERALLY.  Except as 8 

otherwise provided in the power of attorney, by executing a power that incorporates by reference 9 

a subject described in sections 204 to 217 pursuant to subsection (1) or that grants to an agent 10 

authority to do all acts that a principal could do pursuant to section 201(3), a principal authorizes 11 

the agent, with respect to that subject, to do all the following: 12 

 (a)  Demand, receive, and obtain by litigation or otherwise, money or another thing of 13 

value to which the principal is, may become, or claims to be entitled, and conserve, invest, 14 

disburse, or use anything so received or obtained for the purposes intended. 15 

 (b)  Contract in any manner with any person, on terms agreeable to the agent, to 16 

accomplish a purpose of a transaction and perform, rescind, cancel, terminate, reform, restate, 17 

release, or modify the contract or another contract made by or on behalf of the principal. 18 

 (c)  Execute, acknowledge, seal, deliver, file, or record any instrument or communication 19 

the agent considers desirable to accomplish a purpose of a transaction, including creating at any 20 

time a schedule listing some or all of the principal’s property and attaching it to the power of 21 

attorney. 22 

 (d) Initiate, participate in, submit to alternative dispute resolution, settle, oppose, or 23 
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propose or accept a compromise with respect to a claim existing in favor of or against the 1 

principal or intervene in litigation relating to the claim. 2 

 (e)  Seek on the principal’s behalf the assistance of a court or other governmental agency 3 

to carry out an act authorized in the power of attorney.  4 

 (f)  Engage, compensate, and discharge an attorney, accountant, discretionary investment 5 

manager, expert witness, or other advisor. 6 

 (g)  Prepare, execute, and file a record, report, or other document to safeguard or promote 7 

the principal’s interest under a statute or regulation. 8 

 (h)  Communicate with any representative or employee of a government or governmental 9 

subdivision, agency, or instrumentality, on behalf of the principal. 10 

 (i)  Access communications intended for, and communicate on behalf of the principal, 11 

whether by mail, electronic transmission, telephone, or other means.  12 

 (j)  Do any lawful act with respect to the subject and all property related to the subject. 13 

 SECTION 204.  REAL PROPERTY.  Unless the power of attorney provides otherwise, 14 

language in a power granting general authority with respect to real property authorizes the agent 15 

to do all the following: 16 

 (a)  Demand, buy, lease, receive, accept as a gift or as security for an extension of credit, 17 

or otherwise acquire or reject an interest in real property or a right incident to real property. 18 

 (b)  Sell; exchange; convey with or without covenants, representations, or warranties; 19 

quitclaim; release; surrender; retain title for security; encumber; partition; consent to 20 

partitioning; subject to an easement or covenant; subdivide; apply for zoning or other 21 

governmental permits; plat or consent to platting; develop; grant an option concerning; lease; 22 

sublease; contribute to an entity in exchange for an interest in that entity; or otherwise grant or 23 
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dispose of an interest in real property or a right incident to real property. 1 

 (c)  Pledge or mortgage an interest in real property or right incident to real property as 2 

security to borrow money or pay, renew, or extend the time of payment of a debt of the principal 3 

or a debt guaranteed by the principal. 4 

 (d)  Release, assign, satisfy, or enforce by litigation or otherwise a mortgage, deed of 5 

trust, conditional sale contract, encumbrance, lien, or other claim to real property which exists or 6 

is asserted. 7 

 (e)  Manage or conserve an interest in real property or a right incident to real property 8 

owned or claimed to be owned by the principal, including all of the following: 9 

  (i)  Insuring against liability or casualty or other loss. 10 

  (ii)  Obtaining or regaining possession of or protecting the interest or right by 11 

litigation or otherwise. 12 

  (iii)  Paying, assessing, compromising, or contesting taxes or assessments or 13 

applying for and receiving refunds in connection with them.  14 

  (iv)  Purchasing supplies, hiring labor, and making repairs or alterations to the 15 

real property. 16 

 (f)  Use, develop, alter, replace, remove, erect, or install structures or other improvements 17 

upon real property in or incident to which the principal has, or claims to have, an interest or 18 

right. 19 

 (g)  Participate in a reorganization with respect to real property or an entity that owns an 20 

interest in or right incident to real property and receive, and hold, and act with respect to stocks 21 

and bonds or other property received in a plan of reorganization, including all of the following:  22 

  (i)  Selling or otherwise disposing of them. 23 
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  (ii)  Exercising or selling an option, right of conversion, or similar right with 1 

respect to them. 2 

  (iii)  Exercising any voting rights in person or by proxy. 3 

 (h)  Change the form of title of an interest in or right incident to real property. 4 

 (i)  Dedicate to public use, with or without consideration, easements or other real 5 

property in which the principal has, or claims to have, an interest. 6 

 SECTION 205.  TANGIBLE PERSONAL PROPERTY.  Unless the power of 7 

attorney provides otherwise, language in a power granting general authority with respect to 8 

tangible personal property authorizes the agent to do all the following: 9 

 (a)  Demand, buy, receive, accept as a gift or as security for an extension of credit, or 10 

otherwise acquire or reject ownership or possession of tangible personal property or an interest 11 

in7 tangible personal property. 12 

 (b)  Sell; exchange; convey with or without covenants, representations, or warranties; 13 

quitclaim; release; surrender; create a security interest in; grant options concerning; lease; 14 

sublease; or, otherwise dispose of tangible personal property or an interest in tangible personal 15 

property. 16 

 (c)  Grant a security interest in tangible personal property or an interest in tangible 17 

personal property as security to borrow money or pay, renew, or extend the time of payment of a 18 

debt of the principal or a debt guaranteed by the principal. 19 

 (d)  Release, assign, satisfy, or enforce by litigation or otherwise, a security interest, lien, 20 

or other claim on behalf of the principal, with respect to tangible personal property or an interest 21 

in tangible personal property.  22 

 
 7 See supra note 4. 
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 (e)  Manage or conserve tangible personal property or an interest in tangible personal 1 

property on behalf of the principal, including all of the following: 2 

  (i)  Insuring against liability or casualty or other loss. 3 

  (ii)  Obtaining or regaining possession of or protecting the property or interest, by 4 

litigation or otherwise. 5 

  (iii)  Paying, assessing, compromising, or contesting taxes or assessments or 6 

applying for and receiving refunds in connection with taxes or assessments. 7 

  (iv)  Moving the property from place to place. 8 

  (v)  Storing the property for hire or on a gratuitous bailment.  9 

  (vi)  Using and making repairs, alterations, or improvements to the property. 10 

 (f)  Change the form of title of an interest in tangible personal property. 11 

 SECTION 206.  STOCKS AND BONDS.  Unless the power of attorney provides 12 

otherwise, language in a power granting general authority with respect to stocks and bonds 13 

authorizes the agent to do all the following:  14 

 (a)  Buy, sell, and exchange stocks and bonds. 15 

 (b)  Establish, continue, modify, or terminate an account with respect to stocks and 16 

bonds. 17 

 (c)  Pledge stocks and bonds as security to borrow, pay, renew, or extend the time of 18 

payment of a debt of the principal or a debt guaranteed by the principal. 19 

 (d)  Receive certificates and other evidence of ownership with respect to stocks and 20 

bonds. 21 

 (e)  Exercise voting rights with respect to stocks and bonds in person or by proxy, enter 22 

into voting trusts, and consent to limitations on the right to vote. 23 
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 SECTION 207.  COMMODITIES AND OPTIONS.  Unless the power of attorney 1 

provides otherwise, language in a power granting general authority with respect to commodities 2 

and options authorizes the agent to do either of the following:  3 

 (a)  Buy, sell, exchange, assign, settle, and exercise commodity futures contracts and call 4 

or put options on stocks or stock indexes traded on a regulated option exchange. 5 

 (b)  Establish, continue, modify, and terminate option accounts. 6 

 SECTION 208.  BANKS AND OTHER FINANCIAL INSTITUTIONS.  Unless the 7 

power of attorney provides otherwise, language in a power granting general authority with 8 

respect to banks and other financial institutions authorizes the agent to do all the following: 9 

 (a)  Continue, modify, and terminate an account or other banking arrangement made by 10 

or on behalf of the principal. 11 

 (b)  Establish, modify, and terminate an account or other banking arrangement with a 12 

bank, trust company, savings and loan association, credit union, thrift company, brokerage firm, 13 

or other financial institution selected by the agent. 14 

 (c)  Contract for services available from a financial institution, including renting a safe 15 

deposit box or space in a vault. 16 

 (d)  Withdraw, by check, order, electronic funds transfer, or otherwise, money or property 17 

of the principal deposited with or left in the custody of a financial institution. 18 

 (e)  Receive statements of account, vouchers, notices, and similar documents from a 19 

financial institution and act with respect to them. 20 

 (f)  Enter a safe deposit box or vault and withdraw or add to the contents. 21 

 (g)  Borrow money and pledge as security personal property of the principal necessary to 22 

borrow money or pay, renew, or extend the time of payment of a debt of the principal or a debt 23 
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guaranteed by the principal. 1 

 (h)  Make, assign, draw, endorse, discount, guarantee, and negotiate promissory notes, 2 

checks, drafts, and other negotiable or nonnegotiable paper of the principal or payable to the 3 

principal or the principal’s order, transfer money, receive the cash or other proceeds of those 4 

transactions, and accept a draft drawn by a person upon the principal and pay it when due. 5 

 (i)  Receive for the principal and act upon a sight draft, warehouse receipt, or other 6 

document of title whether tangible or electronic, or other negotiable or nonnegotiable instrument. 7 

 (j)  Apply for, receive, and use letters of credit, credit and debit cards, electronic 8 

transaction authorizations, and traveler’s checks from a financial institution and give an 9 

indemnity or other agreement in connection with letters of credit.  10 

 (k)  Consent to an extension of the time of payment with respect to commercial paper or a 11 

financial transaction with a financial institution. 12 

 SECTION 209.  OPERATION OF ENTITY OR BUSINESS.  Subject to the terms of 13 

a document or an agreement governing an entity or an entity ownership interest, and unless the 14 

power of attorney provides otherwise, language in a power granting general authority with 15 

respect to operation of an entity or business authorizes the agent to do all the following: 16 

 (a)  Operate, buy, sell, enlarge, reduce, or terminate an ownership interest. 17 

 (b)  Perform a duty or discharge a liability and exercise in person or by proxy a right, 18 

power, privilege, or option that the principal has, may have, or claims to have. 19 

 (c)  Enforce the terms of an ownership agreement. 20 

 (d)  Initiate, participate in, submit to alternative dispute resolution, settle, oppose, or 21 

propose or accept a compromise with respect to litigation to which the principal is a party 22 

because of an ownership interest. 23 
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 (e)  Exercise in person or by proxy, or enforce by litigation or otherwise, a right, power, 1 

privilege, or option the principal has or claims to have as the holder of stocks and bonds.  2 

 (f)  Initiate, participate in, submit to alternative dispute resolution, settle, oppose, or 3 

propose or accept a compromise with respect to litigation to which the principal is a party 4 

concerning stocks and bonds. 5 

 (g)  With respect to an entity or business owned solely by the principal do all of the 6 

following: 7 

  (i)  Continue, modify, renegotiate, extend, and terminate a contract made by or on 8 

behalf of the principal with respect to the entity or business before execution of the power of 9 

attorney. 10 

  (ii)  Determine all of the following: 11 

   (A)  The location of the entity or business’s operation. 12 

   (B)  The nature and extent of the business. 13 

   (C)  The methods of manufacturing, selling, merchandising, financing, 14 

accounting, and advertising employed in the entity or business’s operation. 15 

   (D)  The amount and types of insurance carried. 16 

   (E)  The mode of engaging, compensating, and dealing with the entity or 17 

business’s employees and accountants, attorneys, or other advisors. 18 

  (iii)  Change the name or form of organization under which the entity or business 19 

is operated or enter into an ownership agreement with other persons to take over all or part of the 20 

operation of the entity or business. 21 

  (iv)  Demand and receive money due or claimed by the principal or on the 22 

principal’s behalf in the operation of the entity or business and control and disburse the money in 23 
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the operation of the entity or business. 1 

 (h)  Put additional capital into an entity or business in which the principal has an interest. 2 

 (i)  Join in a plan of reorganization, consolidation, conversion, domestication, or merger 3 

of the entity or business. 4 

 (j)  sell or liquidate all or part of an entity or business. 5 

 (k)  Establish the value of an entity or business under a buy-out agreement to which the 6 

principal is a party. 7 

 (l)  Prepare, sign, file, and deliver reports, compilations of information, returns, or other 8 

records with respect to an entity or business and make related payments. 9 

 (m)  Pay, compromise, or contest taxes, assessments, fines, or penalties and perform any 10 

other act to protect the principal from illegal or unnecessary taxation, assessments, fines, or 11 

penalties, with respect to an entity or business, including attempts to recover, in any manner 12 

permitted by law, money paid before or after the execution of the power of attorney. 13 

 SECTION 210.  INSURANCE AND ANNUITIES.  Unless the power of attorney 14 

provides otherwise, language in a power granting general authority with respect to insurance and 15 

annuities authorizes the agent to do all the following: 16 

 (a)  Continue, pay the premium or make a contribution on, modify, exchange, rescind, 17 

release, or terminate a contract procured by or on behalf of the principal which insures or 18 

provides an annuity to either the principal or another person, whether or not the principal is a 19 

beneficiary under the contract. 20 

 (b)  Procure new, different, and additional contracts of insurance and annuities for the 21 

principal and the principal’s spouse, children, and other dependents, and select the amount, type 22 

of insurance or annuity, and mode of payment. 23 
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 (c)  Pay the premium or make a contribution on, modify, exchange, rescind, release, or 1 

terminate a contract of insurance or annuity procured by the agent. 2 

 (d)  Apply for and receive a loan secured by a contract of insurance or annuity. 3 

 (e)  Surrender and receive the cash surrender value on a contract of insurance or annuity. 4 

 (f)  Exercise an election. 5 

 (g)  Exercise investment powers available under a contract of insurance or annuity. 6 

 (h)  Change the manner of paying premiums on a contract of insurance or annuity. 7 

 (i)  Change or convert the type of insurance or annuity with respect to which the principal 8 

has or claims to have authority described in this section. 9 

 (j)  Apply for and procure a benefit or assistance under a statute or regulation to 10 

guarantee or pay premiums of a contract of insurance on the life of the principal. 11 

 (k)  Collect, sell, assign, hypothecate, borrow against, or pledge the interest of the 12 

principal in a contract of insurance or annuity. 13 

 (l)  Select the form and timing of the payment of proceeds from a contract of insurance or 14 

annuity. 15 

 (m)  Pay, from proceeds or otherwise, compromise or contest, and apply for refunds in 16 

connection with, a tax or assessment levied by a taxing authority with respect to a contract of  17 

insurance or annuity or its proceeds or liability accruing by reason of the tax or assessment. 18 

 SECTION 211.  ESTATES, TRUSTS, AND OTHER BENEFICIAL INTERESTS.  19 

 (1)  Unless the power of attorney provides otherwise, language in a power granting 20 

general authority with respect to estates, trusts, and other beneficial interests authorizes the agent 21 

to do all the following: 22 

  (a)  Accept, receive, receipt for, sell, assign, pledge, or exchange a share in or 23 
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payment from an estate, trust, or other beneficial interest. 1 

  (b)  Demand or obtain money or another thing of value to which the principal is, 2 

may become, or claims to be, entitled by reason of an estate, trust, or other beneficial interest, by 3 

litigation or otherwise. 4 

  (c)  Except as provided in section 201(1)(a), exercise for the benefit of the 5 

principal a presently exercisable general power of appointment held by the principal.  6 

  (d)  Initiate, participate in, submit to alternative dispute resolution, settle, oppose, 7 

or propose or accept a compromise with respect to litigation to ascertain the meaning, validity, or 8 

effect of a deed, will, declaration of trust, or other instrument or transaction affecting the interest 9 

of the principal. 10 

  (e)  Initiate, participate in, submit to alternative dispute resolution, settle, oppose, 11 

or propose or accept a compromise with respect to litigation to remove, substitute, or surcharge a 12 

fiduciary. 13 

  (f)  Conserve, invest, disburse, or use anything received for an authorized 14 

purpose. 15 

  (g)  Transfer an interest of the principal in real property, stocks and bonds, 16 

accounts with financial institutions or securities intermediaries, insurance, annuities, and other 17 

property to the trustee of a revocable trust created by the principal as settlor. 18 

  (h)  Reject, renounce, disclaim, release, or consent to a reduction in or 19 

modification of a share in or payment from an estate, trust, or other beneficial interest. 20 

 (2)  As used in this section, “estate, trust, or other beneficial interest” means a trust, 21 

probate estate, guardianship, conservatorship, escrow, or custodianship or a fund from which the 22 

principal is, may become, or claims to be, entitled to a share or payment. 23 
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 SECTION 212.  CLAIMS AND LITIGATION.  Unless the power of attorney provides 1 

otherwise, language in a power granting general authority with respect to claims and litigation 2 

authorizes the agent to do all the following: 3 

 (a)  Assert and maintain before a court or administrative agency a claim, claim for relief, 4 

cause of action, counterclaim, offset, recoupment, or defense, including an action to recover 5 

property or other thing of value, recover damages sustained by the principal, eliminate or modify 6 

tax liability, or seek an injunction, specific performance, or other relief. 7 

 (b)  Bring an action to determine adverse claims or intervene or otherwise participate in 8 

litigation. 9 

 (c)  Seek an attachment, garnishment, order of arrest, or other preliminary, provisional, or 10 

intermediate relief and use an available procedure to effect or satisfy a judgment, order, or 11 

decree. 12 

 (d)  Make or accept a tender, offer of judgment, or admission of facts, submit a 13 

controversy on an agreed statement of facts, consent to examination, and bind the principal in 14 

litigation. 15 

 (e)  Submit to alternative dispute resolution, settle, and propose or accept a compromise. 16 

 (f)  Waive the issuance and service of process upon the principal, accept service of 17 

process, appear for the principal, designate persons upon whom process directed to the principal 18 

may be served, execute and file or deliver stipulations on the principal’s behalf, verify pleadings, 19 

seek appellate review, procure and give surety and indemnity bonds, contract and pay for the 20 

preparation and printing of records and briefs, receive, execute, and file or deliver a consent, 21 

waiver, release, confession of judgment, satisfaction of judgment, notice, agreement, or other 22 

instrument in connection with the prosecution, settlement, or defense of a claim or litigation. 23 
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 (g)  Act for the principal with respect to bankruptcy or insolvency, whether voluntary or 1 

involuntary, concerning the principal or some other person, or with respect to a reorganization,  2 

receivership, or application for the appointment of a receiver or trustee which affects an interest 3 

of the principal in property or other thing of value.  4 

 (h)  Pay a judgment, award, or order against the principal or a settlement made in 5 

connection with a claim or litigation.   6 

 (i)  Receive money or other thing of value paid in settlement of or as proceeds of a claim 7 

or litigation. 8 

 SECTION 213.  PERSONAL AND FAMILY MAINTENANCE.   9 

 (1)  Unless the power of attorney provides otherwise, language in a power granting 10 

general authority with respect to personal and family maintenance authorizes the agent to do all 11 

the following: 12 

  (a)  Perform the acts necessary to maintain the customary standard of living of the 13 

principal, the principal’s spouse, and the following individuals, whether they are living when the 14 

power of attorney is executed or are born later:  15 

   (i)  The principal’s children.  16 

   (ii)  Individuals legally entitled to be supported by the principal. 17 

   (iii)  Individuals whom the principal has customarily supported or 18 

indicated the intent to support. 19 

  (b) Make periodic payments of child support and other family maintenance 20 

required by a court or governmental agency or an agreement to which the principal is a party. 21 

  (c)  Provide living quarters for the individuals described in paragraph (a) by doing 22 

either of the following: 23 
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   (i)  Purchase, lease, or other contract. 1 

   (ii)  Paying the operating costs, including interest, amortization payments, 2 

repairs, improvements, and taxes, for premises owned by the principal or occupied by those 3 

individuals. 4 

  (d)  Provide normal domestic help, usual vacations and travel expenses, and funds 5 

for shelter, clothing, food, appropriate education, including postsecondary and vocational 6 

education, and other current living costs for the individuals described in paragraph (a); 7 

  (e)  Pay expenses for necessary health care and custodial care on behalf of the 8 

individuals described in paragraph (a). 9 

  (f)  Act as the principal’s personal representative pursuant to the Health Insurance 10 

Portability and Accountability Act, sections 1171 to 1179 of the Social Security Act, 42 U.S.C. 11 

section 1320d, and applicable regulations, in making decisions related to the past, present, or 12 

future payment for the provision of health care consented to by the principal or anyone 13 

authorized under the law of this state to consent to health care on behalf of the principal.  14 

  (g)  Continue any provision made by the principal for automobiles or other means 15 

of transportation, including registering, licensing, insuring, and replacing them, for the 16 

individuals described in paragraph (a). 17 

  (h)  Maintain credit and debit accounts for the convenience of the individuals 18 

described in paragraph (a) and open new accounts for that purpose. 19 

  (i)  Continue payments incidental to the membership or affiliation of the principal 20 

in a religious institution, club, society, order, or other organization or to continue an established 21 

pattern of contributions to those organizations. 22 

 (2)  Authority with respect to personal and family maintenance is neither dependent upon, 23 
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nor limited by, authority that an agent may or may not have with respect to gifts under this act. 1 

 SECTION 214.  BENEFITS FROM GOVERNMENTAL PROGRAMS OR CIVIL 2 

OR MILITARY SERVICE. 3 

 (1)  Unless the power of attorney provides otherwise, language in a power granting 4 

general authority with respect to benefits from governmental programs or civil or military 5 

service authorizes the agent to do all the following: 6 

  (a)  Execute vouchers in the name of the principal for allowances and 7 

reimbursements payable by the United States or a foreign government or by a state or 8 

subdivision of a state to the principal, including allowances and reimbursements for 9 

transportation of the individuals described in section 213(1)(a), and for shipment of their 10 

household effects. 11 

  (b)  Take possession and order the removal and shipment of property of the 12 

principal from a post, warehouse, depot, dock, or other place of storage or safekeeping, either 13 

governmental or private, and execute and deliver a release, voucher, receipt, bill of lading, 14 

shipping ticket, certificate, or other instrument for that purpose. 15 

  (c)  Enroll in, apply for, select, reject, change, amend, or discontinue, on the 16 

principal’s behalf, a benefit or program.  17 

  (d)  Prepare, file, and maintain a claim of the principal for a benefit or assistance, 18 

financial or otherwise, to which the principal may be entitled under a statute or regulation. 19 

  (e)  Initiate, participate in, submit to alternative dispute resolution, settle, oppose, 20 

or propose or accept a compromise with respect to litigation concerning any benefit or assistance 21 

the principal may be entitled to receive under a statute or regulation. 22 

  (f)  Receive the financial proceeds of a claim described in paragraph (d) and 23 
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conserve, invest, disburse, or use for a lawful purpose anything so received. 1 

 (2)  As used in this section, “benefits from governmental programs or civil or military 2 

service” means any benefit, program, or other assistance provided under a statute or regulation 3 

including Social Security, Medicare, and Medicaid.   4 

 SECTION 215.  RETIREMENT PLANS. 5 

 (1)  Unless the power of attorney provides otherwise, language in a power granting 6 

general authority with respect to retirement plans authorizes the agent to do all the following: 7 

  (a)  Select the form and timing of payments under a retirement plan and withdraw 8 

benefits from a plan. 9 

  (b)  Make a rollover or a trustee-to-trustee transfer of benefits from one retirement 10 

plan to another. 11 

  (c)  Establish a retirement plan in the principal’s name. 12 

  (d)  Make contributions to a retirement plan. 13 

  (e)  Exercise investment powers available under a retirement plan. 14 

  (f)  Borrow from, sell assets to, or purchase assets from a retirement plan as 15 

permitted by the plan. 16 

 (2)  In this section, “retirement plan” means a plan or account created by an employer, the 17 

principal, or another individual to provide retirement benefits or deferred compensation of which 18 

the principal is a participant, beneficiary, or owner, including a plan or account under any of the 19 

following sections of the Internal Revenue Code: 20 

  (a)  An individual retirement account under Internal Revenue Code section 408, 21 

26 U.S.C. section 408. 22 

  (b)  A Roth individual retirement account under Internal Revenue Code section 23 
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408A, 26 U.S.C. section 408A. 1 

  (c)  A deemed individual retirement account under Internal Revenue Code section 2 

408(q), 26 U.S.C. section 408(q). 3 

  (d)  An annuity or mutual fund custodial account under Internal Revenue Code 4 

section 403(b), 26 U.S.C. section 403(b). 5 

  (e)  A pension, profit-sharing, stock bonus, or other retirement plan qualified 6 

under Internal Revenue Code section 401(a), 26 U.S.C. section 401(a). 7 

  (f)  A plan under Internal Revenue Code section 457(b), 26 U.S.C. section 457(b). 8 

  (g)  A nonqualified deferred compensation plan under Internal Revenue Code 9 

section 409A, 26 U.S.C. section 409A. 10 

 SECTION 216.  TAXES.  Unless the power of attorney provides otherwise, language in 11 

a power granting general authority with respect to taxes authorizes the agent to do all the 12 

following: 13 

 (a)  Prepare, sign, and file federal, state, local, and foreign income, gift, payroll, property, 14 

Federal Insurance Contributions Act, and other tax returns, claims for refunds, requests for 15 

extension of time, petitions regarding tax matters, and any other tax-related documents, including 16 

receipts, offers, waivers, consents, including consents and agreements under Internal Revenue 17 

Code section 2032A, 26 U.S.C. section 2032A, closing agreements, and any power of attorney 18 

required by the Internal Revenue Service or other taxing authority with respect to a tax year upon 19 

which the statute of limitations has not run and the following 25 tax years. 20 

 (b)  Pay taxes due, collect refunds, post bonds, receive confidential information, and 21 

contest deficiencies determined by the Internal Revenue Service or other taxing authority. 22 

 (c)  Exercise any election available to the principal under federal, state, local, or foreign 23 
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tax law, including consent, pursuant to Internal Revenue Code section 2513, 26 U.S.C. section 1 

2513, to the splitting of one or more gifts made by the principal’s spouse. 2 

 (d)  Act for the principal in all tax matters for all periods before the Internal Revenue 3 

Service, or other taxing authority. 4 

 SECTION 217.  GIFTS. 5 

 (1)  Unless the power of attorney provides otherwise, language in a power granting 6 

general authority with respect to gifts authorizes the agent to make outright gifts of the 7 

principal’s property, including by the exercise of a presently exercisable general power of 8 

appointment held by the principal, to, or for the benefit of, a person or persons as the agent 9 

determines is consistent with the principal’s objectives if actually known by the agent and, to the 10 

extent the principal’s objectives are unknown, as the agent determines is consistent with the 11 

principal’s best interest based on all relevant factors, including the following: 12 

  (a)  The value and nature of the principal’s property. 13 

  (b)  The principal’s foreseeable obligations and need for maintenance. 14 

  (c)  The desirability of minimizing taxes, including income, estate, inheritance, 15 

generation-skipping transfer, and gift taxes.  16 

  (d)  Eligibility for a benefit, a program, or assistance under a statute or regulation. 17 

  (e)  The principal’s personal history of making gifts. 18 

 (2)  As used in this section, a gift “for the benefit of” a person includes, without 19 

limitation,8 a gift in trust, an account under the Michigan uniform transfers to minors act, 1998 20 

 
 8 Reporter protest: This article of contract legalese (viz., “without limitation”) is superfluous in light of the 
principle of statutory construction according to which the definiens of an interpretation provision whose main verb is 
“includes” is nonexclusive. 

Modern statutes frequently contain (usually, in the case of English statutes, at the end) a set of 
provisions with the marginal note ‘Interpretation.’ These usually take one of two forms, stating 
either that a particular word or phrase ‘means . . .’ (or ‘has the meaning hereby assigned to it’) 
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PA 433, MCL 554.521 to 554.552, a tuition savings account or prepaid tuition plan as defined 1 

under Internal Revenue Code section 529, 26 U.S.C. section 529, and an ABLE account as 2 

defined under Internal Revenue Code section 529A, 26 U.S.C. section 529A. 3 

ARTICLE 3 4 

STATUTORY FORMS  5 

 SECTION 301.  STATUTORY FORM POWER OF ATTORNEY.  A document 6 

substantially in the following form may be used to create a statutory form power of attorney 7 

whose terms have the meaning and effect prescribed by this act. 8 

MICHIGAN 9 

STATUTORY FORM POWER OF ATTORNEY 10 
 11 

IMPORTANT INFORMATION 12 
 13 

This power of attorney authorizes another person (your agent) to make decisions concerning 14 
your property for you (the principal).  Your agent will be able to make decisions and act with 15 
respect to your property (including your money) whether or not you are able to act for yourself.  16 
The extent of your agent’s authority over subjects listed on this form is explained in the uniform 17 
power of attorney act, 202_ PA ___, MCL ___.___.   18 
 19 
This power of attorney does not authorize the agent to make health-care decisions for you.   20 
 21 
You should select someone you trust to serve as your agent and you should ask yourself as you 22 
review each section of this form, whether you have chosen the right person(s) to act in that 23 
capacity.  If your signature on this form is witnessed as provided below, then unless you specify 24 
otherwise, the agent’s authority will generally continue until you die or revoke the power of 25 
attorney or the agent resigns or is unable to act for you.  26 
 27 
Your agent is entitled to reasonable compensation unless you state otherwise in the Special 28 
Instructions. 29 
 30 
This form provides for designation of an agent and successor agent(s) who serve one at a time, as 31 
opposed to coagents who serve simultaneously.  If you wish to name coagents, you may do so in 32 
the Special Instructions.  Coagents are not required to act together unless you include that 33 

 
or that a particular word or phrase ‘includes . . . .’ [W]hen an interpretation section states that a 
word or phrase ‘means . . .’, any other meaning is excluded, whereas the word ‘includes’ 
indicates an extension of the ordinary meaning which continues to apply in appropriate cases. 

Rupert Cross, Statutory Interpretation 119 (John Bell & George Engle eds., 3d ed. 2005). 
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requirement in the Special Instructions. 1 
 2 
If your agent is unable or unwilling to act for you, your power of attorney will end unless you 3 
have named a successor agent.  You may also name a second successor agent.   4 
 5 
This power of attorney becomes effective immediately unless you state otherwise in the Special 6 
Instructions.  7 
 8 
If you have questions about the power of attorney or the authority it grants to your agent, 9 
you should seek legal advice before signing this form.  10 
 11 

DESIGNATION OF AGENT 12 
 13 

I ____________________________________________________________ name the following 14 
    (Name of Principal) 15 
person as my agent:  16 
Name of Agent: ______________________________________________________ 17 
 18 
Agent’s Address: ______________________________________________________ 19 
 20 
Agent’s Telephone Number: ______________________________________________________ 21 
 22 

DESIGNATION OF SUCCESSOR AGENT(S) (OPTIONAL) 23 
 24 
If my agent is unable or unwilling to act for me, I name as my successor agent: 25 
 26 
Name of Successor Agent: ____________________________________________ 27 
 28 
Successor Agent’s Address: ____________________________________________ 29 
 30 
Successor Agent’s Telephone Number: ____________________________________________ 31 
 32 
If my successor agent is unable or unwilling to act for me, I name as my second successor agent: 33 
 34 
Name of Second Successor Agent: ____________________________________________ 35 
 36 
Second Successor Agent’s Address: ____________________________________________ 37 
 38 
Second Successor Agent’s Telephone Number: _______________________________________ 39 
 40 

GRANT OF GENERAL AUTHORITY 41 
 42 

I grant my agent and any successor agent general authority to act for me with respect to the 43 
following subjects as defined in the uniform power of attorney act, 202_ PA ___, MCL ___.___: 44 
 45 
(INITIAL each subject you want to include in the agent’s general authority.  If you wish to grant 46 
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general authority over all of the subjects you may simply initial “All Preceding Subjects.”) 1 
 2 
(___) Real Property 3 
(___) Tangible Personal Property 4 
(___) Stocks and Bonds 5 
(___) Commodities and Options 6 
(___) Banks and Other Financial Institutions 7 
(___) Operation of Entity or Business 8 
(___) Insurance and Annuities 9 
(___) Estates, Trusts, and Other Beneficial Interests 10 
(___) Claims and Litigation 11 
(___) Personal and Family Maintenance 12 
(___) Benefits from Governmental Programs or Civil or Military Service 13 
(___) Retirement Plans 14 
(___) Taxes 15 
(___) All Preceding Subjects (regardless of whether any of the preceding subjects is initialed) 16 
 17 

GRANT OF SPECIFIC AUTHORITY (OPTIONAL) 18 
 19 

My agent MAY NOT do any of the following specific acts for me UNLESS I have INITIALED 20 
the specific authority listed below: 21 
  22 
(CAUTION: Granting any of the following will give your agent the authority to take actions that 23 
could significantly reduce your property or change how your property is distributed at your 24 
death.  INITIAL ONLY the specific authority you WANT to give your agent. If you have 25 
questions about the wisdom of granting any specific authority to your agent, you should 26 
seek legal advice before signing this form. If you are inclined to grant specific authority but 27 
have questions about the wisdom of granting that authority to a particular person you have 28 
designated as your agent or successor agent, you should ask yourself whether you have 29 
designated the right person(s).) 30 
 31 
(___) Create, amend, revoke, or terminate an inter vivos trust 32 
(___)  Make a gift as limited by the uniform power of attorney act, 202_ PA ___, MCL ___.___ 33 

and any special instructions in this power of attorney 34 
(___)  Create or change rights of survivorship 35 
(___) Create or change a beneficiary designation 36 
(___) Temporarily delegate to another person authority granted under this power of attorney 37 
(___) Waive the principal’s right to be a beneficiary of a joint and survivor annuity, including a 38 

survivor benefit under a retirement plan 39 
(___)  Exercise fiduciary powers that the principal has authority to delegate 40 
(___) Access the content of electronic communications 41 
 42 
 43 

LIMITATION ON AGENT’S AUTHORITY 44 
 45 
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An agent who is not my [ancestor, spouse, or descendant]9 MAY NOT use my property to 1 
benefit the agent or a person to whom the agent owes an obligation of support unless I have 2 
included that authority in the Special Instructions. 3 
 4 

SPECIAL INSTRUCTIONS (OPTIONAL) 5 
 6 

You may give special instructions on the following lines: 7 
______________________________________________________________________________8 
______________________________________________________________________________9 
______________________________________________________________________________10 
______________________________________________________________________________11 
______________________________________________________________________________12 
______________________________________________________________________________13 
______________________________________________________________________________ 14 
 15 

EFFECTIVE DATE 16 
 17 

This power of attorney is effective immediately unless I have stated otherwise in the Special 18 
Instructions. 19 
 20 

NOMINATION OF CONSERVATOR OR GUARDIAN (OPTIONAL) 21 
 22 

If it becomes necessary for a court to appoint a conservator or guardian of my estate or guardian 23 
of my person, I nominate the following person(s) for appointment: 24 
 25 
Name of Nominee for conservator or guardian of my estate: ____________________________ 26 

 27 
Nominee’s Address: ____________________________________________ 28 
 29 
Nominee’s Telephone Number: ____________________________________________ 30 
 31 
Name of Nominee for guardian of my person: _______________________________________ 32 
 33 
Nominee’s Address: ____________________________________________ 34 
 35 
Nominee’s Telephone Number: ____________________________________________ 36 
 37 

RELIANCE ON THIS POWER OF ATTORNEY 38 
 39 

Any person, including my agent, may rely upon the validity of this power of attorney or a copy 40 
of it unless that person knows that the power has terminated or is invalid.    41 
 42 

SIGNATURE, SIGNATURES OF WITNESSES, AND ACKNOWLEDGMENT 43 

 
 9 This class of potential actors is bracketed pending the Committee’s second discussion of section 201 of the 
act. 
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 1 
This form will create a “durable” power of attorney if you sign it in the presence of two witnesses 2 
neither of whom is designated as your agent or successor agent, both of whom sign below (and 3 
one of whom may be the notary public or other person authorized by law to take acknowledgments 4 
who also signs below in his or her official capacity). The power’s being “durable” means that 5 
unless the power is revoked or the agent’s authority is otherwise terminated beforehand, the agent’s 6 
authority will continue during any period in which you are incapacitated. If you have questions 7 
about the wisdom of making this power durable, you should seek legal advice before signing 8 
this form. 9 
 10 
 11 
____________________________________________  _______________ 12 
Your Signature  Date 13 
 14 
____________________________________________ 15 
Your Name Printed 16 
 17 
____________________________________________ 18 
Your Address 19 
 20 
 21 
____________________________________________ 22 
____________________________________________ 23 
Your Telephone Number 24 
 25 
____________________________________________  _______________ 26 
Witness No. 1’s Signature  Date 27 
 28 
____________________________________________ 29 
Witness No. 1’s Name Printed 30 
 31 
____________________________________________ 32 
Witness No. 1’s Address 33 
 34 
 35 
 36 
____________________________________________  _______________ 37 
Witness No. 2’s Signature  Date 38 
 39 
____________________________________________ 40 
Witness No. 2’s Name Printed 41 
 42 
____________________________________________ 43 
Witness No. 2’s Address 44 
 45 
 46 
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 1 
 2 
State of ____________________________ 3 
[County] of___________________________ 4 
 5 
This document was acknowledged before me on _______________ 6 
           (Date) 7 
by ______________________________________. 8 
  (Name of Principal) 9 
 10 
____________________________________________  (Seal, if any) 11 
 12 
Signature of Notary ____________________________________________ 13 
 14 
My commission expires: _______________ 15 
 16 
This document prepared by: 17 
__________________________________________________________________ 18 
__________________________________________________________________ 19 
 20 

IMPORTANT INFORMATION FOR AGENT 21 
Agent’s Duties 22 
 23  24 
When you accept the authority granted under this power of attorney, a special legal relationship 25 
is created between you and the principal.  This relationship imposes upon you legal duties that 26 
continue until you resign or the power or your authority under it is terminated by a termination 27 
event described in the uniform power of attorney act, 202_ PA ___, MCL ___.___.  You must: 28 
 29 
(1) do what you know the principal reasonably expects you to do with the principal’s 30 

property or, if you do not know the principal’s expectations, act in the principal’s best 31 
interest; 32 

(2) act in good faith;  33 
(3) do nothing beyond the authority granted in this power of attorney; 34 
(4) keep a record of receipts, disbursements, and transactions made on behalf of the 35 

principal; and 36 
(5) disclose your identity as an agent whenever you act for the principal by writing or 37 

printing the name of the principal and signing your own name as “agent” in the following 38 
manner:   39 

 40 
 (Principal’s Name) by (Your Signature) as Agent 41 
 42 
Unless the Special Instructions in this power of attorney state otherwise, you must also:  43 
                                                         44 
(1)  act loyally for the principal’s benefit; 45  46 
(2) avoid conflicts that would impair your ability to act in the principal’s best interest; 47 
(3)  act with care, competence, and diligence;  48 

November 12, 2021 
CSP & Probate Council Meeting 

Probate and Estate Planning Section 
Page 116 of 248



JPS UPOAA Committee Drawing Board 

46 
 

 (4)    1  2 
cooperate with any person who has authority to make health-care decisions for the principal to 3 

do what you know the principal reasonably expects or, if you do not know the principal’s 4 
expectations, to act in the principal’s best interest; and 5 

(5) attempt, to the extent of the powers you have been granted as agent, to preserve the 6 
principal’s estate plan if you know the plan and preserving the plan is consistent with the 7 
principal’s best interest. 8 

 9 
Termination of Agent’s Authority 10 
 11 
You must stop acting on behalf of the principal if you learn of any event that terminates this 12 
power of attorney or your authority under it.  Events that terminate a power of attorney or your 13 
authority to act under a such power include: 14 
 15  16 
(1) death of the principal; 17 
(2) the principal’s revocation of the power of attorney or your authority; 18 
(3) the occurrence of a termination event stated in the power; 19 
(4) if the power is intended only for a specified, limited purpose and the specified purpose of 20 

the power is fully accomplished; or 21 
(5) if you are married to the principal, a legal action is filed with a court to end your 22 

marriage, or for your legal separation, unless the Special Instructions in this power of 23 
attorney state that such an action will not terminate your authority. 24 

 25 
Liability of Agent 26 
 27 
The meaning of the authority granted to you is defined in the uniform power of attorney act, 28 
202_ PA ___, MCL ___.___.  If you violate that act or the terms of this power, you may be liable 29 
for any damages caused by your violation. 30 
 31 
If there is anything about this document or your duties under it that you do not 32 
understand, you should seek legal advice. 33 
 34 
 SECTION 302.  CERTIFICATION BY AGENT OR ATTORNEY AT LAW.  The 35 

following optional form may be used by an agent or an attorney at law who represents either the 36 

agent or the principal to certify facts concerning a power of attorney. 37 

CERTIFICATION AS TO THE VALIDITY OF POWER OF ATTORNEY AND 38 
AGENT’S AUTHORITY  39 

 40 
State of _____________________________ 41 
[County] of ___________________________] 42 
 43 
I, _____________________________________________ (Name of certifier), certify under 44 
penalty of perjury that __________________________________________(Name of Principal) 45 
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granted _____________________________________________ (Name of Agent) authority as an 1 
agent or successor agent in a power of attorney dated _____________________. 2 
 3 
I further certify that to my knowledge: 4 
 5 
 (1) the Principal is alive and has not revoked the Power of Attorney or the Agent’s 6 
authority to act under the Power and the Power and the Agent’s authority to act under the Power 7 
have not otherwise terminated; 8 
 9 
 (2) if the Power of Attorney was drafted to become effective upon the happening of a 10 
specified event or contingency, the specified event or contingency has occurred; 11 
 12 
 (3) if the Agent was named as a successor agent, the prior agent is no longer able or 13 
willing to serve; and 14 
 15 
 (4) 16 
______________________________________________________________________________17 
______________________________________________________________________________18 
______________________________________________________________________________19 
______________________________________________________________________________20 
______________________________________________________________________________  21 
 22 
(Insert other relevant statements. You may attach separate sheets if additional space is needed.) 23 

 24 
SIGNATURE AND ACKNOWLEDGMENT 25 

 26 
____________________________________________  _______________ 27 
Certifier’s Signature        Date 28 
 29 
____________________________________________ 30 
Certifier’s Name Printed 31 
 32 
____________________________________________ 33 
Certifier’s Capacity (as Agent, attorney at law for Agent, or attorney at law for Principal) 34 
 35 
____________________________________________ 36 
Certifier’s Address 37 
 38 
____________________________________________ 39 
Certifier’s Telephone Number 40 
 41 
This document was acknowledged before me on _______________,  42 
           (Date) 43 
by ____________________________________________ 44 
  (Name of Certifier) 45 
  46 
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____________________________________________  (Seal, if any) 1 
Signature of Notary  2 
My commission expires: _______________ 3 
 4 
This document prepared by: 5 
 6 
_____________________________________________________________________________ 7 

 8 
ARTICLE 4 9 

MISCELLANEOUS PROVISIONS  10 

 SECTION 401.  UNIFORMITY OF APPLICATION AND CONSTRUCTION.  In 11 

applying and construing this act, consideration should be given to the need to promote 12 

uniformity of the law with respect to the act’s subject matter among the states that enact the 13 

uniform act on which this act is based. 14 

 SECTION 402.  RELATION TO ELECTRONIC SIGNATURES IN GLOBAL 15 

AND NATIONAL COMMERCE ACT.  This act modifies, limits, and supersedes the federal 16 

Electronic Signatures in Global and National Commerce Act, 15 U.S.C. sections 7001 to 7006, 17 

but does not modify, limit, or supersede section 101(c) of that act, 15 U.S.C. section 7001(c), or 18 

authorize electronic delivery of any of the notices described in section 103(b) of that act, 15 19 

U.S.C. section 7003(b). 20 

 SECTION 403.  EFFECT ON EXISTING POWERS OF ATTORNEY.  Except as 21 

otherwise provided in this act, on the effective date of this act all of the following apply: 22 

 (a)  Except as provided in subsection (c), this act applies to a power of attorney created 23 

before, on, or after the effective date of this act. 24 

 (b)  This act applies to a judicial proceeding concerning a power of attorney commenced 25 

on or after the effective date of this act. 26 

 (c)  This act applies to a judicial proceeding concerning a power of attorney commenced 27 
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before the effective date of this act unless the court finds that application of a provision of this 1 

act would substantially interfere with the effective conduct of the judicial proceeding or 2 

prejudice the rights of a party, in which case, that provision does not apply and the superseded 3 

law applies. 4 

 (d)  An act done before the effective date of this act is not affected by this act. 5 

 SECTION 404.  REPEAL.  Sections 5501 to 5505 of the estates and protected 6 

individuals code, 1998 PA 386, MCL 700.5501 to 700.5505 are repealed. 7 

 SECTION 405.  EFFECTIVE DATE.  This act takes effect ______________. 8 
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MEETING OF THE COUNCIL OF THE 
PROBATE & ESTATE PLANNING SECTION OF THE 

STATE BAR OF MICHIGAN 
Friday, November 12, 2021 

Agenda 

I. Call to Order and Welcome (David Skidmore)

II. Zoom Roll Call Confirmation of Attendees (David Skidmore)

III. Excused Absences (David Skidmore)

IV. Lobbyist’s Report (Public Affairs Associates)

V. Monthly Reports:

A. Minutes of Prior Council Meeting (Katie Lynwood) – Attachment 1

B. Chair's Report (David Skidmore)

C. Committee on Special Projects (Melisa Mysliwiec / Daniel Hilker)

D. Guardianship, Conservatorship & End of Life Committee (Sandra Glazier) 

–Attachment 2

E. Legislation Monitoring & Analysis Committee (Daniel Hilker)

F. Membership Committee (Angela Hentkowski)

VI. Written Report Only:

A. Legislative Testimony Committee (Melisa Mysliwiec) – Attachment 3

B. Tax Liaison Report (Neal Nusholtz) – Attachment 4

VII. Other Business

VIII. Adjournment

The next Probate & Estate Planning Council meeting will be Saturday, December 11, 2021. 
The Council meeting will begin (almost) immediately after the Committee on Special Projects 
meeting, which begins at 9:00 AM. 
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MEETING OF THE COUNCIL OF THE 
OF THE PROBATE AND ESTATE PLANNING SECTION 

OF THE STATE BAR OF MICHIGAN 
Saturday, October 9, 2021 @ 10:37 AM  

 
At the Amway Grand Plaza 
187 Monroe Avenue NW 

Grand Rapids, Michigan 49503 
and 

Remote 
 

Minutes 
I. Call to order and Welcome: Chairperson David Skidmore called the meeting to order at 
10:37 AM noting that the meeting was being recorded and that the resulting recording is to be 
deleted once the minutes of the meeting have been submitted by the Secretary and accepted by 
the Council. 

II. Attendees 

A. The following officers and members of the Council were “present” either in person at 

the Amway Grand Plaza in Grand Rapids or by remote via Zoom: 

 
1. David L.J.M. Skidmore, Chairperson 
2. James P. Spica, Vice Chairperson 
3. Katie Lynwood, Secretary 
4. Nathan R. Piwowarski, Treasurer 
5. Neal Nusholtz 
6. Richard C. Mills 
7. Daniel S. Hilker 
8. Warren H. Krueger, III 
9. Robert B. Labe 
10. Christine M. Savage 
11. Angela M. Hentkowski 
12. Kurt A. Olson 
13. Nazneen Hasan 
14. Andrew W. Mayoras 
15. Rebecca K. Wrock 
16. Kenneth Silver 
17. Hon. Shauna L. Dunnings 
18. Melisa M.W. Mysliwiec 
19. James F. Anderton 

B. It was noted that a quorum was “present.”  
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C. Others “present” either in person at the Amway Grand Plaza in Grand Rapids or by 

remote via Zoom:  

David P. Lucas 
Hon. Shauna L. Dunnings 
Susan L. Chalgian 
James Steward 
Hon. David M. Murkowski 
Daniel Borst 
Nancy Little 
David Lentz 
Marguerite Munson Lentz 
Marlaine Teahan 
Jeanne Murphy (ICLE) 
Neal Marchand  
Robert Brower 
Lorraine F. New 
George W. Gregory 
Becky Bechler (Public Affairs Associates) 
Dawn Santamarina  
Elizabeth S. Grazino 
Jim Ryan (Public Affairs Associates) 
Andrea Neighbors (Administrative Assistant) 

III. Excused Absences:  Mark E. Kellogg, Georgette E. David, Sandra D. Glazier, and David 

D. Sprague 

IV. Lobbyist’s Report (Public Affairs Associates): Becky Bechler reported that: 

A. Remote witnessing and notarization may be a permanent fixture in our law.  Drafts 

have been exchanged with The Michigan Credit Union League. 

B. The ART drafts were received form the Legislative Services Bureau.  Becky is 

trying to get the drafter to provide information so she can identify what changes 

were made to language that was provided.  Ed Rivet offered to be of assistance 

since the bills that were introduced last session were opposed.  Ed looked at the 

drafts, he made some suggestive changes. A Zoom session is in the works to go 

over his proposal or thoughts that might make it more amenable to the Right to Life 

of Michigan. 
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C. The Omnibus package (amending the Estate and Protected Individuals Code et al.) 

has been introduced.  Rep. Filler has indicated that there will be a hearing this fall.  

and has been referred to the House Judiciary Committee.   

D. There are two bills on the House floor second reading, 4618 and 4619 that relate to 

The Delaware-tax-trap-facility proposal (amending the Personal Property Trust 

Perpetuities Act), and The qualified-depositions-in-trust amendment to the 

Voidable Transaction Act.  The speaker has been asked to move those off the house 

floor so they can get over to the Senate. 

E. The vehicle TOD drafts have been exchanged and there may be some more 

technical changes to the drafts.  Becky has requested to Sen. Barrett, that they begin 

to hold hearings to get it out of committee by November. 

V.  Monthly Reports 

A. Minutes of Prior Council Meeting: Secretary Katie Lynwood reported: 

1. The June 25, 2021, minutes needed some clarification. Katie relistened to the 

recording and revised the minutes. Katie communicated the changes to Jim Spica 

and Dan Hilker, and they agreed with the changes.  

It was so moved to accept the June 25, 2021(Attachment 2 
to the 9/25/2021 Council agenda) minutes by Katie 
Lynwood, and seconded by Dan Hilker, whereupon the 
corrected minutes were accepted without objection. 

2. Immediate past Secretary Jim Spica asked for a motion to accept the 

minutes of the September Council meeting with a correction that 

Ken Silver be added as an attendee at the last meeting (Attachment 

2 to the 9/25/2021 Council agenda). 

It was so moved by Ken Silver, and seconded by Chris 
Savage, whereupon the corrected minutes were accepted 
without objection. 

B. Chairperson’s Report: Chairperson David Skidmore reported that: 

1. The Chair’s dinner was the night prior, and he hopes a good time was had by 

all. 

2. The State Bar has asked the Section for comments on a newly introduce HB 

5368.  The debate is over what personal information is public in court filings 
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and what is going to be concealed from the public.  This bill says that a parties 

name and date of birth would always be public information.  The State Bar 

would like the Sections comments by November 8, 2021.  David has referred 

this to the Legislation Monitoring & Analysis Committee to make a 

recommendation.   

3. David welcomed the new council members Hon. Shauna Dunnings, Rebecca 

Wrock and Sandra Glazier. 

C. Treasure’s Report: Nathan Piwowarski reported that: 

1. The Budget Committee will be meeting to prepare the budget proposal for the 

current fiscal year. 

2. Any request for reimbursement is due to Nathan within 45 days and the State 

Bar’s form must be used. 

3. Hearts and Flowers is a separate account for condolences and other  

recognition. The Treasurer generally calls for a donation to the Hearts and 

Flowers fund. Previously, the suggested donation was $35.00. 

D. Committee on Special Projects (CSP): Committee Chair Melissa M.W. Mysliwiec 

reported that: 

1. The Court Rules, Forms & Proceedings Committee took a straw poll regarding 

initial hearings and contested matters. A majority of those polled indicated 

interest in the committee exploring a proposal to amend the court rules to 

require that initial hearings be treated as a scheduling conference if the matter 

is contested.    

2. CSP continued the in-depth review of the work product of Uniform Power of 

Attorney Act Committee. 

E. Amicus Curiae Committee: Andrew Mayoras:  

1. Summarized the committee’s memo regarding the Application for Amicus Brief - 

JPMorgan Chase v. Winget.  After a long discussion, on behalf of the committee, 

Andy Mayoras motioned that the Probate Section refrain from filing an Amicus 

brief and in doing so deny the Amicus application that was submitted to the section.  

The Secretary recorded a vote of 16 in favor, 0 opposed, 4 not voting, and 3 

abstaining and declared the motion carried.  
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2. Submitted a written report (Attachment 2 to the 9/17/2021 Council agenda). 

F. Bylaws Committee: Nazneen Hasan reported: 

The committee investigated whether council members who are serving as council 

for parties involved in requests for an amicus brief can be present when council is 

entertaining a request for filing an amicus brief.  Specifically, the issue that arose 

is whether a council member interested in an amicus application should be able to 

address council before the vote on whether the section should file a brief.  After 

discussion led by David Skidmore, it was determined by a consensus that any 

attorney interested in a request for an Amicus brief should not have the opportunity 

to advocate to the council as to whether the council should in fact file a brief or not.  

The bylaws committee along with the Amicus Committee will be working to 

establish a written policy. 

G. Legislation Monitoring and Analysis Committee:  Dan Hilker reported: 

Dan Hilker on behalf of the Legislation Monitoring and Analysis Committee motioned 

to oppose HB 5118 with no explanation.  The Secretary recorded a vote of 18 in favor, 

0 opposed, 4 not voting, and 1 abstaining and declared the motion carried.  

1. Dan Hilker on behalf of the Legislation Monitoring and Analysis Committee 

recommended the Section not take a position on HB 5117. 

2. HB 4164 was opposed by the Section at the June 25, 2021, meeting. The State Bar 

of Michigan made this statement in regard to HB 4164 “support the concept of 

making court records available electronically to the public and encourage the 

legislator and courts to work together to devise a way to make records accessible 

to the public as it improves functioning of the courts and increases access to 

justice.”  No motion was made by the Committee. 

3. Dan Hilker on behalf of the Legislation Monitoring and Analysis Committee 

motioned to support SB 315 without explanation as written including the 65-year-

old threshold.  The Secretary recorded a vote of 12 in favor, 2 opposed, 6 not voting, 

and 3 abstaining and declared the motion carried.  

H. Section Journal: Richard Mills reported: 

That after 20 years, Nancy Little will be retiring from the managing editor of the 

Section Journal. 
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I. Tax Committee: J.V. Anderton: 

Summarized the committee’s written report (Attachment 6 to the 10/9/2021 Council 

agenda).  

VI.  Written Report Only: 

Guardianship, Conservatorship & End of Life Committee 

VII.  Other Business: No other business 

VIII.  Adjournment: There being no other business before the Council, the Chairperson declared 

the meeting adjourned at 12:28 PM. 

Respectfully Submitted, 

 

Katie Lynwood, Secretary 

The next Council meeting will be held on Friday, November 12, 2021.  
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ATTACHMENT 2 
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To: Probate Council, Melisa Mysliwiec and David Skidmore- Chairperson 

From: Sandra Glazier, Chair – Guardianship, Conservatorship and End of Life Committee 

Date: October 28, 2021 

Re: Written Report of the Guardianship, Conservatorship and End of Life Committee for Probate 
Council Meeting of November 12, 2021 – requesting matter be set for discussion and vote by Council on 
November 12, 2021. 

_____________________________________________________________________________________ 

Summary: The Committee has reviewed the most recent Elder Abuse Task Force Legislation—HBs 4847, 
4848, 4849 and 4850—which are under active consideration in the House. As of this writing, we expect 
that there will be additional changes to these bills. Because this is a dynamic situation concerning 
important legislation, the Committee recommends that Council adopt a public policy position 
concerning HB 4847, 4848, 4849 and 4850 that, in broad brushstrokes, supports and opposes various 
elements of these bills. Paragraph 4 of this report details the proposed public policy position. 

1. As of this date, the following individuals have expressed an interest in participating as members 
of the Guardianship, Conservatorship and End of Life Committee.  Some of the individuals interest may 
be limited to participating in the reviewing and analysis of issues relating to HB 4847, 4848, 4849 and 
4850 and the companion (mirroring) Senate Bills. 

• William J. Ard 
• Michael Bartnik 
• Kimberly Ann Crank Browning 
• Kathleen A. Cieslik 
• Ponce D. Clay; 
• Kathleen M. Goetsch 
• Elizabeth Graziano 
• Raymond A. Harris 
• Hon. Phillip E. Harter 
• Hon. Michael L. Jaconette 
• Michael J. McClory 
• Hon. David Murkowski 
• Kurt A. Olson 
• Nathan R. Piwowarski 
• Kate L. Ringler 
• Dawn Santamarina 
• James B. Steward 
• Paul S.Vaidya 
• Karen Willard 

2. The Draft substitute bills for HB 4847, 4848, 4849 and 4850 were circulated to the above, and an 
initial meeting of the committee, for bar year 2021-2022, was held virtually on October 13, 2021.  A 
follow up meeting was held on October 27th.  These bills contemplate significant changes to procedural 
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provisions relating to the administration of guardianships and conservatorships, an in particular impose 
additional duties and responsibilities predominately aimed at professional fiduciaries. Broadly, the 
following areas of concern were raised: 

a. Lack of funding and adequate payment for enhanced services required under the 
propose legislation may adversely impact the number of persons willing to act, especially for 
indigent vulnerable adults. 

b. Lack of court’s ability to direct APS to conduct an investigation when financial elder 
abuse is suspected; 

c. Court’s inability to audit, therefore filing of statements only serves to leave vulnerable 
individuals more susceptible to potential identity theft or financial elder abuse; 

d. Interpersonal disputes often adversely impact an individual’s ability to put the needs of 
the protected person first, therefore they should remain a factor that can be considered by the 
Court if those disputes result in a fiduciary’s ability to perform his or her responsibilities in an 
appropriate manner; 

e. Due process demands that GAL reports not be simply admitted into evidence without an 
ability to cross examine the GAL; 

f. Concerns over the procedural processes outlined in the bills with regard to moving the 
residence of an incapacitated adult and potential resolutions to address this issue not provided 
for under the substitute bills; 

g. The problematic issue of inventorying and storing tangible property that might be 
considered to be of sentimental value; 

h. The lack of a need to automatically require opening of a conservatorship estate; 

i. The type of notice that should be required when an individual is to be removed; 

j. The need to change the focus to the rights of self-determination to the extent that the 
same might be capable of being exercised by the individual (with it being noteworthy that 
“supportive decision making bills” are also currently being considered. 

 Present at the initial meeting were:  Sandra Glazier, Kathleen Cieslik, Ponce Clay, Elizabeth 
Graziano, James Stewart, Kate Ringler, Nathan Piwowarski, and Judge Murkowski. 

 Present at the follow up meeting were: Sandra Glazier, Dawn Santamarina, Kathy Goetsch, Mike 
McClory,  James Stewart, Kate Ringler, Josh Ard, Judge Michael Jaconette, Nathan Piwowarski and Greg 
Harris 

3. Sandy provided the committee with a copy of a position statement she helped to draft on behalf 
of the Oakland County Bar Association, the committee was pointed to testimony presented at hearings 
on the proposed legislation, as well as a variety of letters submitted by numerous entities and persons 
potentially impacted by the proposed legislation. In addition, letters provided by Judge Murkowski, draft 
substitute bills and language changes were provided, as was a verbal synopsis of communications had 
between various chief probate judges (identified in a letter signed by 6 chief judges of various probate 
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court jurisdictions) legal counsel for the Wayne County Probate Court and a representative of the AG 
involved in the task force, which conversation occurred on 10/28/2021.  

4. Suffice it to say, this is a fluid situation, but the legislation is of significant import and it is the 
belief of the Guardianship, Conservatorship and End of Life Committee that it was uniformly agreed 
among the members of the committee in attendance that it is one that Council should be urged to take 
a public policy position and authorize continued discussion with legislators and the AG’s office with 
regard to the proposed legislation.  We do expect to receive additional substitute drafts of the bills 
within days of our 10-27-21 meeting, and while it is hoped that communications had with legislators and 
members of the task force may result in resolution of many of the concerns expressed in various 
position statements and letters generated by other persons and groups, issues of concern are likely to 
remain.  

 It was the unanimous position of the committee that council take a position in favor of 
strengthening protections for vulnerable adults, but object to a number of the provisions contained 
within the proposed legislation (as reflected in HB4847 (H-1), 4848 (H-1), 4849 (H-1), 4850 (H-1) and 
related (previously mirroring) senate bills. 

4. The following represents an overview of issues of concerns identified in reviewing the proposed 
legislation: 

• Since the Courts lack the resources to audit accounts, the required filing of all account 
statements and receipts for expenditures will only serve to increase the cost of administration 
while also subjecting vulnerable individuals under guardianship and/or conservatorship to an 
enhanced potential for identity theft and other nefarious conduct. 

• Certification should be conducted via attendance at a uniform court vetted training program. 
Attendance should be required on an annual basis for all court appointed fiduciaries at no cost 
to the fiduciaries. Testing should not be required.  

• The use of guardians to facilitate access to needed mental health services is important, which by 
the terms of the proposed bills, could be undercut. 

• Without a significant influx of state or federal funding many of the additional requirements set 
forth in the substitute bills will result in a reduction of individuals and organizations willing to 
provide fiduciary services for indigent individuals, which make up the vast majority of those 
requiring court appointed professional guardians and/or conservators. In person visitation 
should only be required on a more frequent basis (than under the current law) if deemed 
necessary or advisable by the Court if funding is available. Virtual meetings with the individual 
on a regular basis should be encouraged, and the ability to delegate some visitation 
responsibilities to individuals who are under the supervision of a certified individual should be 
permitted. 

• The court should be permitted to consider interpersonal disputes in determining whether a 
person with priority is suitable for appointment, if such disputes and acrimony impair or inhibit 
the ability of the person to perform their duties to the individual. 

• No report of a GAL should be simply admitted into evidence without providing the ability, if 
requested, to cross examine the GAL. 

• Instead of the complex process proposed regarding changing the residence of a ward, any 
guardian who is found, after an evidentiary hearing in a guardianship proceeding, to have 
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removed an individual from his or her permanent residence merely for the guardian’s 
convenience or benefit, should face removal, suspension or loss of certification. 

• The GAL should be tasked with asking whether the allegedly incapacitated individual wishes to 
have restrictions placed on the guardian’s ability to move him or her. If the individual wishes 
such restrictions then to the extent that a guardian is appointed, the letters of authority should 
restrict the ability to move the individual without his or her consent or a court order, except for 
in the event of an emergency and then only on a temporary basis. 

• The requirement to inventory and store items of sentimental value is too nebulous and onerous. 
Often there are little, if any, financial resources available to maintain such items.  Providing a 
mechanism that would permit the guardian to dispose of such items by either selling them or 
distributing them to presumptive beneficiaries and/or heirs at law, with court approval, appears 
to be a better approach as it is often the family (and not the individual) who complains about 
the failure to retain such items. 

• There should be no automatic requirement to petition and open a conservatorship. 
• Any notice required with regard to removal of the individual should also be required to be 

served upon interested parties. 
• A need for emphasis on the individual’s rights of self-determination to the extent they are 

capable of doing so; placing a greater emphasis on supportive decision making and least 
restrictive alternatives as opposed to “best interest” standards which can be subjective and 
impose a guardian’s value judgments on an individual which may not be consistent with the 
individual’s own values. Individuals should retain the maximum of rights, including the right to 
make certain choices such as association, free practice of religion, personal choice, marriage and 
voting unless the court makes a specific finding that a restriction is essential. In essence, courts 
should tailor guardianship and conservatorship order to meet the specific needs of the 
individual.  Merely notifying an individual that they can request limits on a guardian’s powers, 
isn’t sufficient for individuals to understand their rights or the potential effects of a guardianship 
on the individual. 

Numerous persons and institutions who act as guardians for indigent individuals have 
expressed an intention to cease taking on guardianships for individuals who did not 
have sufficient personal resources to pay the fees and costs of providing needed 
services and to resign from those cases already under their supervision, as a result of 
what they viewed to be onerous requirements, under the proposed legislation, for 
which compensation and funding is not available.  If this occurs, the very persons who 
require services and protections, because they lack family to assist in the performance 
of such functions, could be placed in a worse position. 

Nationally, over 1.3 million individuals have been identified to be under guardianship or 
conservatorship protection.  Because not all jurisdictions accurately track the number of 
open matters (as court records may reflect that a matter is disposed of following 
appointment), the numbers may well exceed the above referenced estimate.  In 
October, the U.S. Senate took testimony regarding guardianships and conservatorships. 
Persons who testified, who had been the subject of a guardianship and/or 
conservatorship uniformly testified that being subjected to such proceedings was 
generally demeaning and often more restrictive of personal rights and liberties than 
what an individual convicted of wrongdoing might experience. Full guardianships revoke 
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the right of an individual to engage in any form of self-determination, including 
potentially the right to vote, marry, and choose who they will interact with.  We 
recognize that guardianship can be a way to protect individuals from abuse, neglect, and 
exploitation, but it can also be a mechanism by which individuals are abused, neglected 
or exploited. Therefore, while we support reform, we believe the focus needs to be on 
permitting individuals to actively participate in and make as many decisions as possible. 
Individuals should be able to make “bad” decisions, but be guided and protected from 
making hazardous ones through the guardianship, conservatorship and protective order 
processes, with such mechanisms specifically tailored to the individual’s abilities and 
needs. 
 
In assessing and evaluating proposed changes, it is important to understand that, in 
Michigan, professional guardians serve about 15,000 wards. The courts have presently 
identified 9,258 GA guardianships served by professional guardians. The remaining 
6,000 appear to be developmentally disabled guardianships. Statewide, 30% of 
guardianships handled by professional agencies are on SSI. The largest professional 
guardian, Guardian Care, has a caseload that is 50% SSI. If Michigan loses the use of 
professional guardians due to onerous obligations and conditions, there will be an 
exacerbation in the problems associated with access to the mental health system. 
Statistically, most SSI recipients have a serious mental illness. The vast majority of those 
individuals with a professional guardian have no one else to help with supportive 
decision making and housing. These guardians serve with no fee and no reimbursement 
for costs they advance. Without enhanced state or federal funding to pay for the 
enhanced services required under the legislative proposals, it is anticipated that 
professional guardians will refuse to accept cases for which the guardian may need to go 
out of pocket in order to address the needs of those requiring their services.  
 
Nearly half of Michigan’s GA guardianships are for persons under the age of 65, and 35% 
are for those under the age of 60. These are not elderly people; they are typically 
persons with a serious mental illness who need help. Using the 30% number, this 
suggests that about 4,500 individuals with serious mental illness are on SSI. Without 
available guardians, we anticipate an increase in the number of homeless, visits to the 
ER, and contact with the criminal justice system. It will not take a lot to overwhelm the 
system.  It is this vulnerable population that will be the most harmed by the loss of 
available professional guardians. 
 
By way of example, Wayne County's public mental health agency serves 70,000 persons 
with serious mental illness. Over the past 5 years, petitions were filed for over 9,000 
individuals seeking involuntary treatment. While most individuals were able to avoid 
involuntary treatment, approximately 600 of those individuals accounted for 34% of all 
the petitions filed in the last 5 years. 57 of those individuals had 10 or more petitions 
during that time. In the last fiscal year, the hospitalization cost for those 57 individuals 
was nearly $5,000,000 with one individual costing over $600,000 as a result of 45 visits 
to the ER. 
 
Recently, Michigan statutorily recognized the importance of providing guardians with 
the ability to obtain mental health treatment for persons found to be incapacitated.  
This power helps to reduce and perhaps avoid the need for involuntary commitments. 
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The value of these bills in providing protection to persons with serious mental illness 
who are unable to care for themselves will be lost if no one is willing to serve as their 
guardian. Without the help and support of a guardian, these persons who have been 
able to achieve a level of stability through the oversight of the appointed fiduciary 
would be put at greater risk of relapse, danger, homelessness or incarceration. 
 
We commend the legislature for recognizing the benefit of standardized training. We 
believe that annual certification following annual training can provide important 
guidance, but such training should not be required until or unless a uniform program is 
available with the cost borne by the state or federal government. To impose such costs 
on the fiduciary will only serve to reduce the ranks of those willing to act in such a 
capacity.  We encourage the legislature to look to the program implemented by the 
state of Arizona, which requires guardians and conservators to participate in annual 
training through the courts in order to obtain and retain certification. Such training is 
(and in Michigan should be) provided at no charge to the fiduciary.  We would propose 
that the training be provided via an online webinar, annually conducted under the 
auspices of the SCAO.  Once certified, an individual should be able to delegate (all but 
one) visitation obligation per quarter, to persons under his or her supervision, given that 
resources required to properly service individuals are already stretched thin.  We also 
believe that unless appropriate funding to the guardian is made available for additional 
visits, the number of in-person visits should not be increased. COVID has taught us that 
virtual visits can be both cost efficient, helpful to persons with limited mobility, and an 
effective way of checking in on individuals as well as for use in communicating with 
persons providing care.  For those persons under protective proceedings that receive 
SSI, funding is not presently provided or available for regular visits unless the 
incapacitated person is in a nursing home and then Medicaid only pays a limited amount 
for quarterly (not monthly) visits. Increasing the number of in-person visits will likely 
result in less fiduciaries available to assist in the needs of indigent individuals who make 
up the bulk of persons under the guardianship system in Michigan.  If increased in-
person visits are to be required, appropriate compensatory state funding for visits to the 
indigent must be provided in order to avoid the loss of available professional guardians 
needed to serve this population. For those in need of guardians and who have available 
resources, many complain that the more the fiduciary is required to do the less 
resources they have for things they desire – these individuals often indicate a desire for 
less (not more) intrusions.  It becomes an important balancing act that fiduciaries must 
engage in as they attempt to provide necessary services while preserving the 
individual’s estate to the extent practical and possible. 
 
We also believe that animosity between family members needs to remain a factor that 
the Court can consider when appointing a fiduciary and assessing the appropriateness of 
appointing an individual with priority.  If animosity rises to the level that it adversely 
impacts a fiduciary’s ability to fulfill the duties owed to the individual, the court should 
be permitted to appoint someone with lesser priority.  Therefore, we recommend that 
the following language be stricken from HB 4847:  “Interpersonal disputes alone must 
not be the basis for finding a person with priority…. Is unsuitable”. Moreover, if a stand 
is to be imposed with regard to the burden of proof, we believe in this regard (and for 
all other purposes, once the hurdle of whether a guardianship, conservatorship, or other 
protective proceedings are required) as a preponderance of the evidence.  We believe 
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maintaining a “clear and convincing” standard for appointment of a guardian or 
conservator or other protective measures that impair an individual’s rights of self- 
determination, should remain. 
 
We also believe that persons with assets (either illiquid, jointly held, governed by a 
power of attorney or trust, or subject to the powers of a representative payee – such as 
appointed by the social security administration with regard to social security benefits), 
should not automatically require conservatorships, protective orders or accountings of a 
guardian. Moreover, just because someone may need a guardian for certain limited 
tasks, doesn’t necessarily reflect that they are unable to manage financial affairs. 
Therefore, the imposition of the need for a conservatorship proceeding should be 
limited to those cases where such processes are deemed to be necessary based upon 
the facts and circumstances presented and meets the current statutory requirements 
for appointment of a conservator. 
 
Rather than automatically imposing barriers to the potential movement of an individual 
by a court appointed guardian or conservator, we recommend that the GAL initially 
appointed be required to inquire of the (allegedly) incapacitated person the extent to 
which they would wish to have the powers of the fiduciary to move him or her from his 
or her residence restricted. If the individual wishes limitations to be imposed, then 
should a guardian be appointed, the Court should issue restricted letters which indicate 
that the guardian cannot change the placement of the individual without the consent of 
the individual or an order of the Court except on an emergency basis and then only  
temporarily pending further order from the Court. Guardian’s need to be able to 
address changing circumstances and emergent situations that may requirement 
movement of an individual.  Notice to the individual and interested parties will permit 
objections to be raised and under such circumstances an expedited hearing might be 
scheduled to address such objections. 
 
We concur that “[a] guardian shall not primarily consider the guardian’s own 
convenience or benefit when making a decision” to move a legally incapacitated 
individual.  In fact, we would propose that rather than creating a complex statutory 
regime to address this issue, the statute might merely reflect that a finding that a 
fiduciary has moved or removed a legally incapacitated individual from his or her home 
or permanent residence primarily for the guardian’s own convenience or benefit, the 
guardian shall be subjected to removal and his or her certification to act as a guardian 
revoked such that he/she will thereafter be disqualify from acting in such a capacity. 
 
We also believe imposing the obligation on a guardian or conservator (and the GAL) to 
inventory “items of sentimental value” is too subjective and potentially onerous. An 
incapacitated individual who hoards might identify every item to be sentimental value – 
what is considered “reasonable” is subjective. Again, we remain concerned that 
imposing duties that will result in the need for considerable uncompensated services, 
will limit the pool of individuals and professional guardians willing to act, resulting in 
potential injury, as opposed to needed assistance for persons in need of fiduciary 
services.  Instead of imposing a duty to inventory, store and preserve such items, we 
recommend that the guardian be permitted, with court approval, to sell items of value 
to the presumptive beneficiaries and heirs of the individual (to the extent such items 
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have significant monetary value) and to disburse items to presumptive beneficiaries and 
heirs at law with court approval, rather than being obligated to inventory, account for, 
store and preserve items which the individual cannot practically and safely keep in their 
personal possession.  Individuals may have too many items to which they (or their 
family) attach sentimental value, and the cost of inventorying and storing such items 
can limit and waste resources better devoted to, and necessary for, the persons needs 
and care.  
 
Where inventories and accountings are required (whether in regards to a guardianship 
or conservatorship), we believe that statements and receipts should not be 
automatically required to be filed with and made part of the court file, nor should they 
be required to be appended to accountings provided to interested parties.  Our probate 
courts do not have the resources to audit accounts and such documentation contains 
information, the disclosure of which could actually put the individual at risk of loss or 
identity theft. The chance for inadvertent disclosure of identifying personal or financial 
information is too great. The cost of assigning staff with the obligation to redact, scan 
and file such documentation unnecessarily increases the cost of administration (both 
from the fiduciary as well as from the Court’s operational perspective).  Instead, the 
appointed fiduciary should be required to maintain such documentation for a specified 
period and be required to make it available for reasonable inspection on the request of 
an interested party or qualified beneficiary, which would be consistent with the 
requirements currently required under Michigan Trust Code sections MCL 700.7811 and 
7814 and MCR 5.310.  Should there be a contest as to an inventory or account, the 
Court could then require, to the filing or production of statements, receipts and any 
other backup deemed appropriate. Members of the judiciary indicated that their 
experience reflects that less than 1% of all inventory filings and accounts generate an 
objection. The requirement for filing volumes of back up financial information provides 
no greater protection for individuals and is likely to put them at greater risk. 
 
While we applaud efforts to protect vulnerable citizens of Michigan, we encourage the 
legislature to take a measured approach that enhances rights of self-determination to 
the greatest extent possible, while providing guardrails against nefarious actors and 
dangerous conduct.  We also caution against imposing unfunded mandates and 
requirements that could have the unintended negative consequence of leaving more 
individuals without needed assistance and guidance, because individuals and agencies 
will be unwilling and financially unable to provide services for those in need. 
 
It was also felt that it would be helpful to empower and authorize the probate judge to 
be able to order an investigation, whether that be under the auspices of the AG’s office, 
the prosecutor’s office (where resources to do so exist) or APS, as the court determines 
to be most appropriate under the circumstances presented. 

 

5. The following are appended as Exhibits to assist in analysis of the legislation. Please keep in 
mind that the legislation has rapidly evolved over the last month. As such, some of the concerns 
expressed in these documents may have been addressed in recent drafts of the legislation. 
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 a. Appended as Exhibit “1” are copies of the substitute bills, as of the last iteration 
available to the committee. 

 b. Appended as Exhibit “2” is correspondence shared with the committee by Judge 
Murkowski. 

 c. Appended as Exhibit “3” are further communications relating to the issues identified in 
Exhibit “2” between the chief judges of the 6 identified jurisdictions (Wayne, Macomb, Saginaw, Kent, 
Washtenaw and Oakland Counties) and others relating to proposed legislation. 

 d. Appended as Exhibit “4” are proposed edits communicated by the AG’s representative 
relative to H-1 substitute bills, but not yet fully encapsulated into drafts of substitute bills through the 
legislative services. 

6. It is noted that the positions of the chief judges of the 6 probate courts who signed the letter to 
Rep. Filler, did so on behalf of their respective jurisdictions and not on behalf of the Michigan Probate 
Judges Association (“MPJA”), and any input provided by Judge Jaconette to the committee was also not 
as a spokesperson or representative of MPJA. 

 

 

Respectfully submitted, 

Sandra D. Glazier 

Chair of the Probate Section’s Guardianship, Conservatorship and End of Life Committee 
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