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The Chair’s Corner
by William D. Gilbride, Jr.

Introduction

William D. Gilbride, Jr.

I am tremendously excited to have begun my tenure as Chair of the Alternative Dispute Resolution
Section of the State Bar of Michigan. ADR is at a crossroads because of changes taking place
throughout our state, such as the 2018 ADR Summit, which I discuss below, and state court rule
amendments regarding collaborative law, mediation, and summary jury trials. Our Section has an
opportunity to determine our role in conjunction with these initiatives, to be on the forefront of
positive change.

2018 ADR Summit
In August 2018, the Michigan Supreme Court, State Court Administrative Office, Office of Dispute Resolution (SCAO),
published the results of the “2018 ADR Summit.”1 The 2018 ADR Summit was convened in early 2018 following publication
of the results of a study on the effectiveness of case evaluation in Michigan’s circuit courts.2 That study, which included
a survey of over 1,100 practitioners and judges, analyzed timelines for case disposition and charted what types of ADR are
working best and when. Its conclusions were that mediation was generally more effective than case evaluation in reaching
earlier case dispositions, and that mediation had significantly higher satisfaction rates than case evaluation.
Based on this study, the 2018 ADR Summit set about to gather input from judges, state court administrators, practicing attorneys,
and ADR practitioners to gather their insights on the effectiveness of ADR in civil cases and to provide recommendations to the
State Court Administrator for further assessment and implementation of ADR processes. Key recommendations from the Summit
were to encourage judges to become involved in cases earlier in litigation to design effective and efficient ADR processes and to
further assess the effectiveness of case evaluation.
It is clear from SCAO’s work that there is currently strong interest among courts, legal practitioners, and litigants to involve one or
more forms of ADR in the process of assuring access to justice, and to provide an orderly and efficient mechanism for our citizens
to find a solution to their civil disputes.

Upcoming Events and Trainings
The ADR Section of the State Bar is committed to advancing the use of ADR in our courts, government, businesses, and
communities. Over the upcoming year our Skills team, under the capable leadership of Michael Leib, will be leveraging off the data
collected by SCAO to offer several training and educational opportunities for arbitrators, mediators, and attorneys representing
clients in ADR proceedings.
Section members should look out for the following events in the next couple of months:
• First, the February 2019 edition of the Michigan Bar Journal will be devoted to the subject of ADR, including articles
on a variety of subjects reflecting the diverse nature of ADR techniques and practices.
• Second, our ADR Spring Summit will be held on Tuesday, March 19 at WMU Cooley Law School’s Auburn
Hills campus. Dwight Golann, a nationally renowned mediator, prize-winning author, and speaker will present.
Information about the ADR Spring Summit and other programming can be found on the ADR Section website
through the State Bar of Michigan.3
In addition to continuing legal education and training, the ADR Section plans to work with SCAO and other sections of the State
Bar to refine our court processes to incorporate lessons learned from the recent SCAO surveys and to incorporate the use of ADR
techniques in civil cases.
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Diversity and Inclusion
Another key initiative for our Section over the coming year is to address the need for increased diversity and inclusion amongst
mediators and arbitrators in order to assure that all our citizens have meaningful and representative access to our justice system.
Litigants in our court system should have ready access to lawyers, mediators, and arbitrators from rosters that include people of
color and which otherwise are representative of the diverse nature of our citizens and communities.
I look forward to working with our Section to promote the use of ADR throughout our state.
The mission of the ADR section is to encourage conflict resolution by: (1) providing training and education for ADR professionals;
(2) giving professionals the tools to empower people in conflict to create optimal solutions; and (3) advancing the use of alternative
dispute resolution processes in our courts, government, businesses and communities.
Endnotes
1

 e 2018 Summit Report is available at: https://courts.michigan.gov/Administration/SCAO/OfficesPrograms/ODR/Document
Th
s/2018ADRSummitReportFINAL.pdf

2

 e Mediation and Case Evaluation Study is available at: https://courts.michigan.gov/Administration/SCAO/OfficesPrograms/
Th
ODR/Documents/2018%20Mediation%20and%20Case%20Evaluation%20Study.pdf

3

Registration for the ADR Spring Summit is at: https://www.eiseverywhere.com/ereg/index.php?eventid=393660&

__________________
About the Author

William D. Gilbride, Jr. is a shareholder at the Detroit firm of Abbott Nicholson, P.C. Bill has devoted his professional life to dispute
resolution and conducts trials, arbitrations, facilitative mediation, and case evaluation services in the metro Detroit area. For more
information, please feel free to contact Bill at wdgilbride@abbottnicholson.com.

Dr. Jane Millar Receives
Nanci S. Klein Award
by Lee Hornberger
I was honored and pleased to present the ADR Section’s Nanci S. Klein Award to Dr. Jane Millar,
Executive Director of Northern Community Mediation (NCM), at the ADR Section’s Awards
Banquet on Friday, October 12, 2018, in Traverse City.
Lee Hornberger

The Nanci S. Klein Award is presented to an individual, program, or entity in recognition of
exemplary programs, initiatives, and leadership in the field of community dispute resolution.

Under Dr. Millar’s leadership, Northern Community Mediation gives individuals an opportunity
to resolve their differences through mediation rather than going to court. It offers mediation services for all types of civil cases. It
also becomes involved in criminal cases by working with victims and offenders.
Its mission is to help people meaningfully resolve conflicts in Charlevoix and Emmet counties. Its vision is to be the first source of
conflict resolution in these counties.
Northern Community Mediation had a very successful year in 2017. Some of the highlights of 2017 included closing 1,061
cases, impacting 3,261 individuals and 493 children; implementing the Restorative Practices Project and the American Veterans
Mediation Program; and beginning to celebrate Northern Community Mediation’s 25th anniversary, which was in October 2018.
The Michigan Dispute Resolution Journal
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Northern Community Mediation is participating in a project relating to Restorative Practices in schools. This collaborative effort
includes the State Court Administrative Office, Western Michigan University, Boyne City High School, and Pellston High School.
The NCM Restorative Practices Coordinators’ role is to be proactive by intervening as soon as conflicts that involve students arise.
By using mediation techniques, the Coordinators help the students themselves resolve their conflicts.
Dr. Millar became the Executive Director of Northern Community Mediation in 2003.
She has a BA from Albion College with a major in English and minors in Business and
Economics, Psychology and Spanish. Her MA is in Child Psychology from St. Lawrence
University. Her Ed.D. is from Eastern Michigan University in the field of Leadership.
She is very active in her community. As a Rotarian, she is a past district-governor of Rotary
International and has served on the District Rotary Foundation Committee. She is a trainer
for Rotary Leadership Institute, providing vision facilitation and leadership sessions for the
District Assembly, and the president-elect training. She is a past president of her local Rotary
Club.
Dr. Jane Millar

She is a past president of the Women’s Resource Center, as well as the Crooked Tree Arts
Center. In 2005, she was the recipient of the Athena Award, and in 2016 she and her husband
received an eddi Award from the Crooked Tree Arts Center for their contributions to Arts and
Cultural Leadership.

It was an honor to present the Nanci S. Klein Award to Dr. Jane Millar.

__________________
About the Author
Lee Hornberger is Immediate Past Chair of the State Bar of Michigan ADR Section, has received the ADR Section’s George N. Bashara,
Jr. Award in recognition of exemplary service, is a member of The National Academy of Distinguished Neutrals, is included in The Best
Lawyers of America 2018 and 2019 for his work in arbitration, and is on the 2016, 2017, and 2018 Michigan Super Lawyers lists for
ADR, and is a member of the Professional Resolution Experts of Michigan (PREMi).

New Justices Weigh in on Arbitration
by Erin R. Archerd

Erin Archerd

The newest justices on the Unites States Supreme Court, Neil Gorsuch and Brett Kavanaugh,
both recently issued arbitration opinions. In Henry Schein v Archer & White Sales (2019), Justice
Kavanaugh, in his first opinion for the Court – a unanimous opinion, as is tradition for new
justices – clarified a circuit split on questions of arbitrability. Justice Gorsuch, in New Prime v.
Oliveira (2019), found that independent contractors fall under the Federal Arbitration Act’s (FAA)
§1 exclusion of workers engaged in foreign or interstate commerce from arbitration agreements.
The opinion, which did not include Justice Kavanaugh, was also unanimous, with Justice Ginsburg
issuing a concurrence focusing on statutory interpretation.
Schein v. Archer & White: No “Wholly Groundless” Exception for Arbitrability Questions

Schein involved a question of arbitrability—in other words, whether the court or the arbitrator gets to decide whether or not an
arbitration agreement even applies to a given dispute. 1 Citing the Court’s prior decisions in Rent-A-Center, West, Inc. v Jackson
(2010) and First Options of Chicago v Kaplan (1995), Kavanaugh explained the Court’s precedent as allowing parties to agree by
contract that an arbitrator, rather than a court, will resolve threshold questions of arbitrability.
In Schein the parties, a dental equipment manufacturer and a small distributor, had a contract that contained the following dispute
resolution provision:
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Disputes. This Agreement shall be governed by the laws of the State of North Carolina. Any dispute arising
under or related to this Agreement (except for actions seeking injunctive relief and disputes related to
trademarks, trade secrets, or other intellectual property of [Schein]), shall be resolved by binding arbitration
in accordance with the arbitration rules of the American Arbitration Association [(AAA)]. The place of
arbitration shall be in Charlotte, North Carolina.
Archer & White attempted to bring an antitrust claim against Schein, who invoked the arbitration provision. Archer & White
argued that the contract barred arbitration of disputes for injunctive relief, which was part of the relief they sought under their
antitrust claim.
The AAA arbitration rules provide that arbitrators have the power to resolve arbitrability questions. Schein argued that, since
the AAA rules were incorporated by reference into the contract, an arbitrator, and not a court, needed to decide the question of
whether the case should be heard in arbitration. Citing Fifth Circuit precedent, Archer & White argued that because Schein’s
argument for arbitration was “wholly groundless,” Schein’s motion to compel arbitration should be denied. The District Court
agreed with Archer & White, and the Fifth Circuit affirmed the denial of Schein’s motion to compel arbitration.
Seeing a circuit split in the use of the “wholly groundless” exception, which the lower courts had reasoned allowed courts to block
“frivolous attempts to transfer disputes from the court system to arbitration,” the Supreme Court concluded that the FAA does not
allow courts to override the parties’ contract. If parties contractually delegate arbitrability questions to an arbitrator, courts must
respect that decision.
Ultimately, the Court did not decide whether incorporating the AAA rules did, in fact, serve to delegate the arbitrability question
to the arbitrator. Instead, it remanded to the Fifth Circuit to address the issue, observing that under First Options, courts “should
not assume the parties agreed to arbitrate arbitrability unless there is clear and unmistakable evidence that they did so.”
New Prime v. Oliveira: Independent Contractors Fall Under FAA’s Interstate Commerce Exception
In the New Prime case, the eponymous trucking company attempted to enforce an arbitration agreement against Dominic
Oliveira, one of its drivers, who alleged New Prime was denying its drivers wages. 2 Because their contract labelled Oliveira
an independent contractor rather than an employee, New Prime argued that the §1 carve out in the FAA for “contracts of
employment of . . . workers engaged in foreign or interstate commerce” did not apply, and that Oliveira could be compelled to
arbitrate his claim against New Prime.
The District Court and the First Circuit ruled for Oliveira, holding, first, that it was proper for a court, rather than an arbitrator,
to rule on whether the FAA’s exception for workers in interstate commerce applied and, second, that “contracts of employment”
includes both employees and independent contractors.
New Prime argued that under the delegation principles of Rent-A-Center, West, Inc. v Jackson the question of whether there was a
valid arbitration agreement (i.e., whether the agreement was excluded from the FAA by §1) should be decided by an arbitrator.
The Court, however, found that before doctrines like delegation or severability could be applied, the contract must fall within the
FAA’s coverage, and that was a question for a court to resolve.
Accordingly, the Court had to consider whether “contracts of employment” included contracts with independent contractors.
If so, then Oliveira’s contract with New Prime would be outside the coverage of the FAA. What followed was an exercise in
statutory interpretation, with Justice Gorsuch asserting that words should be interpreted according to their meaning at the time
a statute was enacted. In the 1920s, the phrase “‘contract of employment’ usually meant nothing more than an agreement to
perform work.” After reviewing many dictionary definitions and citations to sources spanning hundreds of years, the Court
decided that reading “contract of employment” to include independent contractors would be consistent with the original
legislation. The First Circuit’s ruling was affirmed.
New Directions or Old Interpretations?
Perhaps the most interesting theme in these two recent arbitration cases is the Court’s grappling with questions of statutory
interpretation. In Schein, Justice Kavanaugh dismissed Archer & White’s policy arguments that allowing frivolous, wholly
groundless claims to first be arbitrated is wasteful, observing instead that “the [FAA] contains no ‘wholly groundless’ exception,
The Michigan Dispute Resolution Journal
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and we may not engraft our own exceptions onto the statutory text.” In New Prime, Justice Gorsuch began his analysis with the
“important caution” that a statute’s meaning should be interpreted as of “the time Congress enacted the statute.”
Justice Ginsburg, briefly concurring in New Prime, pushed back against the notion that words (and perhaps concepts) in statutes
are fixed. She pointed out that the Court has previously found that “[w]ords in statutes can enlarge or contract their scope as other
changes, in law or in the world, require their application to new instances or make old application anachronistic.”
Perhaps this reminder is an attempt to stake new ground in the debate about the use of multi-party, class arbitration and its
coverage under the FAA. Previous decisions by the Court have expressed skepticism about the use of forms of arbitration beyond
the bilateral model arguably (though not explicitly) contemplated by the FAA. 3 However, the language used by Justices Gorsuch
and Kavanaugh in these latest arbitration opinions, and the apparent concurrence of a majority of the Court in their interpretive
methodology, suggest not to expect changes in the Supreme Court’s arbitration jurisprudence anytime soon.
Endnotes
1 Schein v Archer & White, 586 U.S. __ (2019).
2 New Prime v Oliveira, 586 U.S. __ (2019).
3 See, e.g., Justice Scalia’s critique of class arbitration in his majority opinion in AT&T Mobility v. Concepcion, 563 U.S. 333, 347-

48 (2011).

__________________
About the Author
Erin R. Archerd is an Associate Professor of Law at the University of Detroit Mercy. She currently serves as the Co-Chair of the American
Bar Association Dispute Resolution Ethics Committee and is on the Executive Council of the State Bar of Michigan Alternative Dispute
Resolution Section. She can be reached at archerer@udmercy.edu or (313) 596-9834.

Epic Systems Clears a Wider Path
for Arbitration in Michigan
by Robert A. Lusk and Adam J. Walker

Robert A. Lusk

The authors enjoy litigating and arbitrating cases. Well, “enjoy” is a strong word. Litigation and
arbitration are hard work. Litigation, in particular, is also painful and expensive for clients, win
or lose. While concepts like pain and expense are relative, our experience has been that trials are
usually worse than arbitrations from an objective standpoint. So, when we have the opportunity,
we recommend arbitration over trial almost every time.

The Benefits of Arbitration
Our preference is based on several factors, the first of which is that arbitrations are governed by
voluntary contracts. In an ideal case, the parties and their attorneys are able to craft a bespoke
arbitration agreement that meets their specific needs. The potential to tailor an agreement is in
stark contrast to the one-size-fits-all rules of procedure and evidence that apply in civil litigation.
Even when the arbitration agreement is imposed by one of the parties, as may be the case in the
employment and consumer context, the arbitration’s rules are almost always more flexible and
accommodating than the court’s procedural and evidentiary rules.
Adam Walker
The Michigan Dispute Resolution Journal
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Arbitrations are also generally less expensive than litigation. Clients often incur tens of thousands of dollars in attorneys’ fees
and costs before the trial even begins. Formal papers, discovery practice, motion practice, status conferences and court ordered
attempts at alternative dispute resolution rack up considerable pre-trial legal fees and costs. If the case actually goes to trial, the
parties incur significant additional fees and costs for thorough trial preparation including, in many cases, demonstrative evidence
and private investigations. If the trial is by jury rather than by a judge, there may be jury consultant fees as well. And, the trial
does not necessarily end the case. There are post-trial motions and, frequently, one or more levels of appeal that further inflate the
cost of litigation.
Data support these assertions. For example, a study was conducted in 2017 that analyzed the economic impact associated with
the length of trial and appeal as compared with the length of arbitration. The study found that the direct losses resulting from
the delay of trial in U.S. federal district courts (i.e., not the relative cost of litigation versus arbitration, but the opportunity cost of
the resources tied up in litigation) was approximately $10.9 - $13.6 billion between 2011 and 2015 (more than $180 million per
month). The direct losses were even worse at the appellate level—to the tune of $20.0 - $22.9 billion over the same time period
(more than $330 million per month). Worse, the study concluded that these losses caused a snowball effect, and the actual losses
were more than double the above figures. 1 This does not mean all arbitrations are models of efficiency. But, in contrast to trials,
they are considerably less expensive on average.
Arbitration is also more private than civil litigation. Whether by the parties’ agreement or arbitrator’s ruling, there are often rules
set in place to protect sensitive business information or scandalous personal information. In contrast, almost everything about a
civil trial is public. Court rules provide some latitude for protecting private or sensitive information during the discovery process;
but, even so, a party carries a heavy, near impossible, burden of protecting information it wishes the court to consider in reaching
its decision. 2
Predictability is another consideration. We’re often asked whether a new case is “good” or “bad.” If we’ve been working with the
client as the dispute developed, sometimes we have an idea. Most of the time, though, we’re forced to admit the outcome of the
trial would be much easier to predict if only we knew: what our opposing counsel knows; how the assigned judge has ruled in
similar cases; and, the predilections of the six citizens who will be selected to sit on the jury. In other words, the outcome of civil
litigation can be difficult to accurately predict, even when you’re waiting for the jury’s verdict.
It’s generally easier to predict how arbitrations will turn out. For one thing, sophisticated parties may choose their own arbitrator(s)
when they negotiate their contract. Even outside such ideal situations, experienced counsel will know potential arbitrators,
by reputation or experience, or at least be in a position to make an educated guess based on the arbitrator’s resume. Personal
knowledge aside, we usually feel comfortable making assumptions about how fellow attorneys will react to facts and arguments.
We’re typically less confident about the reactions of lay jurors. Most attorneys agree.
So far, the factors discussed militate in favor of arbitration. There is, however, one potential drawback: if the arbitrator makes
the wrong decision, it is quite difficult to secure a reversal. Frankly, it’s not much easier if a judge or a jury makes the mistake.
But, courts are notoriously reluctant to reverse arbitrators’ decisions and will not do so simply based on a judicial conclusion the
arbitrator got it wrong. The only bases for reversing an arbitrator’s award are: that it was procured by corruption, fraud or other
undue means; evident partiality by an arbitrator appointed as a neutral; misconduct by an arbitrator prejudicing the rights of a
party; an arbitrator exceeding his or her authority; or, the absence of an agreement to arbitrate. 3 Outside of these considerations, a
party that loses in arbitration will be stuck with the arbitrator’s decision and award even if it is wrong. 4

Michigan and Federal Authorities Favor Arbitration
Michigan’s Uniform Arbitration Act (MUAA).
The MUAA took effect in 2013. 5 The general idea was to encourage arbitration in Michigan. Several MUAA provisions advance
this goal including:
• Section 4, which provides the parties flexibility to waive or amend certain MUAA requirements;
• Section 5, which permits the parties interim access to judicial intervention, when necessary;
• S ection 6, which makes arbitration agreements “valid, enforceable, and irrevocable except on a ground that exists at law or in
The Michigan Dispute Resolution Journal
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equity for the revocation of a contract,” a subject to which we will return when we consider the Epic Systems decision;
• Section 8, which permits the arbitrator or the court to grant provisional remedies necessary to protect the effectiveness of the
arbitration award, e.g., preliminary injunctions;
• Section 10, which permits courts to consolidate separate arbitration proceedings for efficiency;
• Section 14, which provides arbitrators with immunity from civil liability to the same extent as judges;
• Section 17, which grants arbitrators broad authority to address discovery issues and issue subpoenas;
• Section 21, which permits arbitrators to award attorneys’ fees, costs and punitive damages in appropriate cases;
• Section 29, which contains a rule of construction, encouraging the MUAA’s interpretation in a manner that promotes uniformity
among the states that have adopted uniform arbitration acts; and, finally,
• Section 30 brings the MUAA into the 21st century by facilitating the use of electronic records and signatures.
The Federal Arbitration Act (FAA) and Epic Systems Decision.
The Federal Arbitration Act (FAA), 9 USC 1, et seq., enacted in 1925, was intended to promote arbitration as a means of resolving
legal disputes by statutorily reversing the common law’s prejudice against arbitration – the problem being that the merits of
efficient and predictable dispute resolution through arbitration are not shared by every litigant. This phenomenon is humorously
illustrated by Robert Downey, Jr.’s (the attorney) advice about jury selection to Robert Duvall (the client) in “The Judge,” when
the former points out, “Did you know 90% of the country believes in ghosts? Less than a third in evolution? 35% can correctly
identify Homer Simpson’s fictional town in which he resides. Less than 1% knows the name Thurgood Marshall.”
Yet, over time, as dockets have burgeoned and the burden and expense of civil litigation have mounted, the Supreme Court
increasingly has been willing to give the FAA broad effect. Recently, significant uncertainty about the enforcement of arbitration
agreements was removed by the United States Supreme Court’s decision in Epic Systems Corp v Lewis, 138 S Ct 1612 (2018).
Epic Systems concerned the interpretation of the FAA, which differs in some respects from the MUAA. However, the question
presented in Epic Systems, identical to the question presented by Section 2 of the FAA and Section 6 of MUAA, was whether or
not a particular arbitration agreement was enforceable “… on such grounds as exist at law or in equity for the revocation of any [a]
contract.” 6
The arbitration agreement at issue in Epic Systems purported to bar a group of employees from banding together to litigate their
overtime claims in a class action lawsuit filed in federal court. The employees argued that, if the arbitration agreements were
enforceable and they were required to arbitrate their claims in separate arbitration hearings, their right to engage in “concerted
activity,” granted by the National Labor Relations Act (NLRA), 29 USC 151, et seq., would be compromised. This, their
argument went, was a ground that “exist[ed] at law … for the revocation of [the arbitration] contract.”
The Supreme Court disagreed. The Court noted that Section 2 of the FAA, like Section 6 of the MUAA, only applies to defenses
that apply to “any” contract. 7 Conversely, these provisions do not apply to defenses that apply only to arbitration or that derive
their meaning from the fact than an agreement to arbitrate is at issue. Specifically, the Court held:
… [Section 2 of the FAA] recognizes only defenses that apply to “any” contract. In this way the
clause establishes a sort of equal-treatment rule for arbitration contracts. The clause permits applicable
contract defenses, such as fraud, duress, or unconscionability. At the same time, the clause offers no
refuge for defenses that apply only to arbitration or that derive their meaning from the fact that an
agreement to arbitrate is at issue. Under our precedent, this means [Section 2] does not save defenses
that target arbitration either by name or more subtle methods, such as by interfering with fundamental
attributes of arbitration.
This is where the employees’ argument stumbles. They don’t suggest that their arbitration agreements
were extracted, say, by an act of fraud or duress or in some other unconscionable way that would
render any contract unenforceable. Instead, they object to their agreements precisely because they
The Michigan Dispute Resolution Journal
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require individualized arbitration proceedings instead of class or collective ones. And by attacking
(only) the individualized nature of the arbitration proceedings, the employees’ argument seeks to
interfere with one of arbitration’s fundamental attributes.
Epic Systems, 138 S Ct at 1622. (Emphasis in original) (quotation marks and citations omitted).

Conclusion
Many experienced lawyers, including the authors of this article, prefer arbitration over litigation as a means for resolving legal
disputes. Considerations favoring arbitration include flexibility, efficiency, privacy, and predictability. On the other hand, it is very
difficult to secure the reversal of an arbitration decision exclusively on the grounds the arbitrator decided the dispute incorrectly.
Congress and the Michigan legislature, through the FAA and MUAA, have taken significant steps to encourage parties to resolve
legal disputes through arbitration. In Epic Systems the Supreme Court rejected indirect challenges to arbitration based on rights
created by other statutes. However, Epic Systems does not necessarily prevent Congress or state legislatures from directly limiting
the scope of arbitration agreements.
Endnotes
1 Roy Weinstein, Cullen Edes, Joe Hale, and Nels Pearsall, Efficiency and Economic Benefits of Dispute Resolution through Arbitration

Compared with U.S. District Court Proceedings, Micronomics Economic Research and Consulting (March 2017), www.
micronomics.com/articles/Efficiency_Economic_Benefits_Dispute_Resolution_through_Arbitration_Compared_with_US_
District_Court_Proceedings.pdf.

2 See, e.g., Shane Group v Blue Cross Blue Shield of Mich, 825 F 3d 299, 305 (CA 6, 2016).
3 MCL 691.1703(1).

Those familiar with the statute will note we’ve pruned its language for the sake of readability.

4 See, e.g., Folkways Music Publishing, Inc v Weiss, 989 F 2d 108, 111 (CA 2, 1993).
5 MCL 691.1681 et seq.
6 9 USC 2 (FAA) and MCL 691.1686 (MUAA).
7 The MUAA uses “a” in place of the FAA’s “any.”

__________________
About the Authors
During his time at the University of Michigan Law School, Adam J. Walker interned for the Lapeer County Prosecutor’s Office and for
the Citizen Advocacy Center in Elmhurst, Illinois, where he was involved with local community organizations and government. After
graduation in 2015, he served two years as a judicial law clerk for the Hon. Scott Hill-Kennedy and the Hon. Kimberly L. Booher at the
Forty-Ninth Circuit Court of Michigan in Big Rapids. His is currently an Associate Attorney in Lusk & Albertson’s Grand Rapids office.
Robert A. Lusk, a 1985 Wayne State University Law graduate, founded the Education Law Practice at Clark Hill, PLC and served as
its Practice Group Leader prior to founding Lusk & Albertson. He holds Martindale-Hubbell’s highest ranking for legal skills and ethics
(AV), has served as the President of the Michigan Council of School Attorneys, and has been recognized as a Leading Lawyer in Michigan.
He is a frequent speaker on Education Law topics and has published articles on Education law and Labor and Employment Law. Robert
can be reached at (248) 988-5662 or RLusk@LuskAlbertson.com.
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Seventh Circuit Issues Decision
on Arbitrability
by Charles Ammeson
In a not surprising decision, the U.S. Court of Appeals for the Seventh Circuit recently held that the determination of whether class
arbitration is authorized by a particular arbitration agreement is for courts and not arbitrators to decide.  Herrington v Waterstone
Mortgage Corp., 907 F 3d 502 (CA 7, 2018.) The decision draws into question a $10 million-dollar award, leaving it to the District
Court to decide the issue. The award was rendered and affirmed before Epic Systems Corp. v Lewis, 138 S.Ct 1612 (2018) which upheld
the validity of waiver provisions similar to the arbitration agreement in Herrington.
Plaintiff Pamela Herrington commenced the litigation in federal court. Waterstone sought enforcement of the arbitration provision
which required binding arbitration in accordance with the rules of the American Arbitration Association (AAA) applicable to
employment claims. The language notably provided that “[s]uch arbitration may not be joined with or join or include any claims by any
persons not party to this Agreement.” The District Court enforced the arbitration agreement over Herrington’s objection, also striking
the sentence of the agreement arguably waiving Herrington’s right to bring a class proceeding in arbitration, unequivocally instructing
the arbitrator that Herrington must be allowed to join other employees to her case, leaving it to the arbitrator how to accomplish same.
Herrington asked for an opt-out proceeding. Waterstone argued before the arbitrator that the waiver sentence disallowed such
a proceeding citing Stolt-Nielsen S.A. v Animal Feeds Int’l Corp., 559 US 662, 68 (2010) which requires evidence that the parties
affirmatively consented to arbitration. The arbitrator rejected Waterstone’s argument, reasoning that the district court had invalidated
the waiver, further reasoning that all parties had agreed to class arbitration when they agreed to the AAA rules, which the arbitrator
determined included the Supplementary Rules for Class Arbitrations.
The Court of Appeals, relying on Epic Systems, determined that the District Court was wrong to invalidate the class waiver provision.
However, the Court of Appeals, although noting that the argument to defeat the waiver is weak, rightly noted that the arbitration
agreement must be interpreted and determined by someone, and that the Court of Appeals must decide whether the availability of
class or collective arbitration is a threshold question of arbitrability for the District Court to answer, or whether the question falls to the
arbitrator.
The Court of Appeals then determined that the issue is foundational and a gateway question of arbitrability and not one of procedure,
noting that the Supreme Court has expressly reserved on such issue, but noting that five federal courts of appeals have so held the
determination to be a gateway matter. Accordingly, the next stop for Herrington and Waterstone is a federal district courthouse.
It will be interesting to see whether the District Court revisits the AAA rules. If the pertinent rules are the Employment Arbitration
Rules and Mediation Procedures (eff. 11/1/09), it is noted that they include the provision that “the arbitrator shall have the power to
rule on his or her own jurisdiction, including any objections with respect to the existence, scope or validity of the arbitration agreement.”
Additionally, the AAA Supplementary Rules for Class Arbitration allow “upon appointment, the arbitrator shall determine as a threshold
matter, …whether the applicable arbitration clause permits the arbitration to proceed on behalf of or against a class.”
Perhaps the final query may be whether incorporation of the AAA rules rises to the level of a clear and unmistakable intent to imbue the
arbitrator with the authority to determine the gateway issue. See Rent-A-Center, West, Inc., v Jackson, 561 US 63, 68-69 (2010).
A version of this article originally appeared on November 19, 2018 at Arbitration Info, a blog sponsored by the National Academy of
Arbitrators and the University of Missouri School of Law, law.missouri.edu/arbitrationinfo.

__________________
About the Author
Charles Ammeson is a member of the National Academy of Arbitrators and Regional Chair for the Michigan Chapter. His practice
engages him throughout the Midwest from Ohio to Kansas, Tennesse to the Canadian border. He can be reached at cammeson@tpalaw.
com or (269) 983-0161 ext. 105.
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Clients in Control: Family Law Arbitration
by James J. Harrington, III

Overview
Many attorneys refuse to consider submitting their client’s case to ADR pursuant to the Domestic
Relations Arbitration Act (DRAA), MCL §600.5070. Some reasons include: (1) the fear of a
“runaway arbitrator” resulting in a non-appealable adverse arbitration award; (2) client concerns
regarding costs and fees associated with arbitration; (3) the length of the arbitration process; or, (4)
the attorney’s inexperience or lack of familiarity with the DRAA process.
Charles Ammeson

It may be time to rethink knee-jerk opposition to domestic relations arbitration. The power to
control the arbitration process lies squarely in the hands of the clients and their counsel. The
arbitration agreement is a contract, no more no less. Like any other contract, the arbitration agreement should be subject to
negotiations, give and take, and should be specifically tailored to focus the ADR process upon the needs of the parties. The
parameters of the arbitration agreement are limited only by the creativity and skill of counsel.
The arbitrator is left to make independent decisions regarding the nature of the process, the form of the arbitrator’s decision,
deadlines associated with conclusion of discovery, the hearing process, and the arbitrator’s ruling and award, but only if the
attorneys have failed to address these issues in the arbitration agreement. Attorneys who take advantage of the opportunity to
control the process also avoid the problems itemized above.
There should be common ground and mutual self- interest between parties and counsel which may avoid a party being the victim
of an aberrant arbitration award, clients facing punitive attorney and arbitration fees and costs, as well as participating in an
excessively prolonged arbitration process.

Alternative Dispute Resolution: One-Size-Does-NOT-Fit-All
All family law cases are unique. There is no single mechanism for dispute resolution which is “right” for every divorce case. Nearly
all responsible family law attorneys would agree that a full trial is a last resort in a divorce case.
Likewise, neither the Collaborative Process, nor early or late stage Facilitative Mediation, nor early or late stage Evaluative
Mediation is “best” for dispute resolution. Selection of the most effective ADR process depends upon the needs of the parties and a
wide range of tactical and strategic assessments by experienced family law counsel.
Just as each of the foregoing alternatives must be independently evaluated for application to your divorce case, there may be
compelling reasons to consider arbitration as a method to conclude the case. Arbitration has a significant role to play in the ADR
process, especially when all other ADR alternatives have been employed and failed or rejected.

Strategic Considerations in Divorce Arbitration
Those attorneys who refuse to consider divorce arbitration under any circumstances may be ignoring significant advantages of
arbitration pursuant to the DRAA, in contrast with a full trial before a circuit court or probate judge. Some of these considerations
include:
• Proofs or evidence of criminal behavior, such as tax fraud, criminal sexual conduct, or domestic violence, which might
necessitate a referral by the trial court to criminal prosecution.
• Privacy considerations associated with sensitive or proprietary business documents or secret information; or, privacy
concerns associated with a high-profile client.
• The emotional impact upon a vulnerable client resulting from testimony in a public forum, and the anxiety associated
with strangers-as-audience to the intimate details of marital and family relationships.
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• The lack of experience or familiarity of the trial court with governing principles of family law which should be applied to
the issues in your case.
• Docket management issues facing the court and the possibility that proofs may be stretched out over many weeks or
months.
A related consideration is whether the arbitrator has demonstrated expertise in the particular legal or factual issues involved in your
case. Consider that attorneys are never able to select the trial judge who will handle the divorce case; in fact, forum shopping is illegal
in Michigan.
Contrast that with the fact that arbitration will never occur unless both attorneys are able to mutually agree upon an experienced
arbitrator ideally suited to the contested or complex issues in the divorce case. Skilled family law attorneys frequently select an
arbitrator with the best personality fit with clients. This is not possible with a trial judge.
Arbitration may also be appropriate in light of a history of rulings by the trial court regarding similar issues; it may also be
appropriate when faced with what appears to be an overly chummy relationship between opposing counsel and the trial judge.
Chummy may also include attorneys who have acted as Campaign Finance chair for the judge, or who frequently socialize or share
social media sites with the judge. 1
A less defensible consideration in electing divorce arbitration may be the critical need to utilize the arbitration process to include
essential discovery which may otherwise be barred by the trial court.
The narrow grounds of appeal associated with a family law arbitration may prove advantageous where there is either a major
financial imbalance between the parties or your client has been the victim of emotional abuse. The monied spouse will always be
in the advantageous position of being able to fund an appeal by right from the decision of the trial court. The power imbalance
between the parties carries over to a trial and rewards a spouse who will beg, borrow, or steal the monies necessary to delay a final
conclusion of the case by one or two years through an appeal to the Michigan Court of Appeals.
All of these factors are routinely evaluated by skilled ADR counsel. Lawyers who have engaged in domestic relations arbitration and
are comfortable with the process, and confident in their abilities to advocate for client in the arbitration arena, are ideally qualified
to assess whether or not client’s best interests are best served through divorce arbitration.

Controlling the Arbitration Process Through the Arbitration Agreement
Not surprisingly, very few divorce clients are fully aware of the wide range of “control options” available to them in divorce
arbitration. What is surprising, however, is that few family law attorneys, including experienced divorce litigators, are aware of the
full extent of their power to shape the divorce arbitration in such a fashion as to best address the needs of their client.
The time to do this is before the arbitration when the arbitration agreement is being negotiated with opposing counsel and being
considered by the arbitrator for approval. 2 Once the arbitration agreement has been signed, the opportunity to control the process
has passed.
It is the arbitration agreement that controls the arbitrator; it is the arbitration agreement that controls the arbitration process.
Attorneys who ask an arbitrator for their “Standard Arbitration Agreement” and who forego the opportunity for substantive input
into the arbitration process have ceded ultimate control to the arbitrator.
Many family law attorneys refuse to consider divorce arbitration for a variety of reasons, including:
• “It took too long.”
• “It was too expensive.”
• “All we wanted was the for the arbitrator to make a decision. We didn’t need a twenty-page opinion.”
• “The arbitrator issued an award but didn’t provide a rationale for the decision.”
Unfortunately, each and every one of the foregoing criticisms of the arbitration process or award were fully within the control of the
attorneys at the time the arbitration agreement was negotiated and executed.
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Arbitrations are contractual. Contracts may either be boilerplate templates or client specific agreements designed to address the
unique circumstances of the case. Why forfeit your input into this process by relying upon a “standard” boilerplate arbitration
agreement? Why execute an arbitration agreement prior to the arbitrator having any idea what the disputes between the parties are?

There is Significant Flexibility Incorporated into Michigan’s Domestic Relations Arbitration Act
A review of the DRAA, MCL§600.5070, et seq. demonstrates an exceptionally wide range of statutory deviations from the strict
requirements typically associated with trials in circuit court.
1. The arbitration agreement prevails over court rules
The very first section of the arbitration statute makes explicit the fact that arbitration proceedings are governed by court rule.3
Embodied within that provision, however, is a major exception:
“… Except to the extent those provisions are modified by the arbitration agreement…”
This means that restrictive court rules otherwise applicable to either a trial or an arbitration may be specifically modified through
the arbitration agreement. These court rule modifications may have far more significance in the arbitration process than the
boilerplate language contained in many arbitration agreements providing that “the rules of evidence may be relaxed.”4
2. The stipulations contained within a signed agreement will control the arbitration process
The DRAA provides for the stipulation to binding arbitration evidenced by a signed agreement.5 The stipulation must set forth
“one or more” issues for arbitration. The DRAA sets forth a laundry list of typical divorce issues and also permits adjudication
related to the enforceability of prenuptial and postnuptial agreements.6
The final paragraph “i” of MCL § 600.5071 is extremely important. It provides for an arbitration award with respect to any “[o]
ther contested domestic relations matter.” This means that whatever the nature of the dispute, it can be the subject of arbitration
provided that it falls within the broad category of “contested domestic relations matters.”
The attorneys are certainly not required to grant the arbitrator the broad discretion to consider any other contested domestic
relations matter. This may be much more authority than the parties were intending to grant. This broad discretion may open the
door to a “runaway arbitration.”
It may be important to specifically parse certain issues from consideration by the arbitrator. Certainly, claims of assault and sexual
abuse could evolve into a tort action within the ambit of the arbitration process without having been specifically intended by
counsel.
3. The arbitrator’s powers and duties are set forth in the written arbitration agreement
The DRAA makes clear that the arbitrator’s powers and duties are delineated in the written arbitration agreement.7 This is a
significant consideration for attorneys evaluating whether to submit to binding arbitration.
Attorneys and clients can limit the authority of the arbitrator. The actions of the arbitrator are reviewed with respect to whether the
arbitrator complied with the duties and responsibilities set forth in the arbitration agreement.
Nothing in the arbitration statute mandates that there be a written agreement separate from the order for arbitration. However, it
may make sense for the arbitration agreement to remain a separate, private, document within the purview of the parties but not the
trial court.
Michigan case law further supports the proposition that arbitrations may be “informal” and “unorthodox”.8 Are there any limits to
“unorthodox”? The far parameters of “unorthodox” must involve due process considerations.
It is essential for attorneys drafting the arbitration agreement to ensure that an “unorthodox” arbitration agreement fully complies
with the minimal requirements of due process. Other limits upon an arbitration award would preclude an arbitration award from
circumventing the authority of the circuit court with respect to custody or other issues within the purview of the court.9
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4. A single arbitrator or a three-member panel may conduct the arbitration
While a three-person arbitration panel is unusual in the family law context, there may be circumstances where an attorney is
unwilling to vest sole authority to a single arbitrator. The remedy here may be appointment of a panel of three arbitrators as set
forth by statute.10
Nevertheless, it is an atypical family law case in which the parties agreed to compensate not just one arbitrator but all three
members of an arbitration panel. Counting at least one attorney representing each party, a three- party arbitration panel will
necessarily result in five hourly rates running concurrently.
5. Sworn statements of assets and liabilities may be ordered by the arbitrator
The DRAA clearly contemplates the filing of sworn statements with disclosures of all assets and liabilities.11 There is nothing in the
arbitration statute that precludes or limits the filing of:
• A joint asset-liability list contained within a single document, or
• Specifically setting forth such on that document, values for each asset or liability as claimed by each respective party.
Likewise, the attorneys can include this provision within the arbitration agreement. Mediators have no power to compel
preparation of a joint document (or any other document for that matter). Arbitrators can and should insist upon the joint filing of
the “asset – liability” list even if the attorneys have not set this forth in the arbitration agreement.
To the extent that the attorneys and the parties wish to control the cost of the arbitration, the filing of a single document
containing all assets and liabilities and the position of each party on the values, will have a major impact on the time associated with
the arbitrator’s preparation of the award.
Likewise, the arbitration agreement could demand production of significant information which has otherwise been shielded from
disclosure. This could minimize attorney fees and costs otherwise expended in the principal divorce case to obtain this information.
6. The statute precludes making a record of the arbitration proceeding, but the parties may agree otherwise
Irrespective of the DRAA, the parties may agree to record a portion of the hearing related to one or more issues. Many attorneys
are not familiar with the applicable statute, which bars making a record of the arbitration proceeding, and they not only violate the
Statute by recording the proceeding, but also by citing from the recording any allegations of error with the circuit court.12
The obvious purpose of the statute is to avoid challenges to the fact-finding by the arbitrator. A series of cases hold that the fact
finding by the arbitrator is not subject to judicial review.13

Negotiation Points for the Arbitration Process
Because of the unique nature of all divorce cases, it is impossible to enumerate the wide range of constraints which may be part
and parcel of the contractual arbitration agreement. However, some examples may be helpful to attorneys without a wide range of
experience in domestic relations arbitration.
1. Format of award. Attorneys may control the format of the arbitrator’s award in a variety of fashions:
• The arbitrator may be directed to issue an award without a rationale or underlying facts and law.
• The arbitrator may be directed to issue an award with a rationale, but without recitation of the underlying
facts and law.
• The arbitrator may be directed to issue an award, coupled with the rationale, and a recitation of the underlying
facts and law.
2. Deadlines. The parties can waive particular deadlines associated with the arbitrator’s opinion and award, or the
period of time to submit and resolve Errors and Omissions. This can be particularly important if the judge has set a
firm date for trial.
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• The statute provides for issuance of an opinion by the arbitrator within sixty days of conclusion of the hearing(s).14
• The parties may actually agree that the arbitrator’s award shall issue within fourteen days (or twenty-one, thirty, or
forty-five days) from the conclusion of the proceedings.
3. Evidence. The parties may stipulate to evidentiary procedures which will streamline the arbitration process.
• The parties may stipulate to admission of the Mediation Statements in evidence to the arbitrator.
• The parties may stipulate to admissibility “for whatever it is worth” of the Mediation Statements of the parties in lieu
of formal arbitration statements.
• The parties may stipulate to admission of evidence from financial records, text or email messages, records from
Facebook postings, etc., without authentication or records of custodian certifications.
• The parties might agree to written submissions only and waive the right to either testify or be subject to crossexamination. While “unorthodox”, this procedure would certainly fall within the ambit of the Miller case, where the
parties remained in separate rooms throughout the entire procedure.15
4. Possible arbitration outcomes. The parties may agree in advance to a range of outcomes in the arbitration award.
• The award may be subject to a “high – low” outcome. Example: the arbitrator may award spousal support in an
amount not less than $800 monthly and not more than $1600 per month.
• The arbitrator may be required, upon agreement of the parties, to accept an award and adopt the proposal of only one
party. Example: the arbitrator may award spousal support of either $800 monthly, or $1600 monthly, and no other
amount.
• The arbitrator may award traditional modifiable spousal support; or, in the alternative, the arbitrator may be
precluded from awarding “modifiable” spousal support, and the parties can agree that any such award shall be
nonmodifiable in term and amount. In other words, Staple v Staple (2000), may specifically control the ruling of the
arbitrator upon alimony.16
5. Arbitrator fees. The parties may stipulate to a wide range of arbitrator fees to conduct the arbitration. Examples include:
• A flat fee for the entire arbitration process.
• An hourly rate subject to a ceiling of maximum fees for the arbitration.
• Variable hourly rates, depending on the nature of the services being furnished by the arbitrator.
6. Unbundling the arbitration process. Parties could consent to being represented by legal counsel during certain
portions of the arbitration, but not regarding all issues.
• Status quo issues arising out of scores or hundreds of transactions during the pendency of the divorce case would
certainly be resolved through the parties without the presence of legal counsel at their hourly rates.
• Allocation of credit card debt may not arise to the critical level requiring legal counsel.
7. Personal property arbitration. Trial courts and attorneys alike, abhor arguing over “pots and pans.” Notwithstanding,
some ADR attorneys have developed an impressive niche market targeting personal property arbitrations. While it
would be unheard of for a trial judge to go to the home of the parties, inventory personal property, and make a binding
ruling, this is precisely what some arbitrators will do to put closure on the dispute, if agreed by the parties and included
in the arbitration agreement.

Conclusion
Unless you are intimately familiar with the DRAA, you should not submit a case to binding arbitration without thorough review
of the statute. For many, many years, the mantra of an esteemed retired circuit court judge has been: “First, read the statute! ”17
There are only 11 sections in the DRAA. It makes for surprisingly rapid reading. Prior to signing off on a typical boilerplate
arbitration agreement consider whether or not your input into the substance and form of the arbitration agreement will result in
significant control over the arbitration process. Insertion of particular provisions which reflect unique nature of your domestic
relations case will benefit both you and your client.
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Last, but not least, there are many family law judges who have never practiced family law before ascending to the bench. Many
judges have never had mediation training, nor have they participated in the wide range of Collaborative, Facilitative, or Evaluative
mediation processes.
Because of the necessity of the trial court making a record that will survive appellate scrutiny, there are limits to the ability of the
trial court to settle a contested divorce case. There may be a significantly higher possibility of settlement of a divorce case by a
skilled arbitrator during the course of the arbitration proceedings. This fact alone should persuade attorneys to keep an open mind
regarding domestic relations arbitration.
A version of this article originally appeared in the November 2018 edition of the State Bar of Michigan Family Law Journal.
Endnotes
1 Some attorneys contend that the Michigan Rules of Professional Conduct or the Michigan Judicial Code should preclude an

attorney who has acted as a campaign-finance chairman for a particular judge from appearing before that judge for a period of
twenty-four months

2 The arbitrator is a party to the arbitration agreement and cannot be bound by agreements of counsel without consent.

Nevertheless, the experienced arbitrator can frequently suggest provisions in the agreement which will address the concerns of the
parties.

3 MCL § 600.5070 (1).
4 Should prudent ADR attorneys also be furnishing a more specific clarification regarding the meaning of «the rules of evidence

may be relaxed»? Absent a definition in the arbitration agreement, the arbitrator will have full power to relax the rules of evidence
in the arbitrator›s sole discretion. The exercise of this blanket authority is unlikely to be reversed by an appellate court.

5 MCL § 600.5071.
6 MCL § 600.5071: [a] real and personal property [b] child custody; [c] child support; [d] parenting time; [e] spousal support [f]

cost expenses and attorney fees [g] enforceability of prenuptial and postnuptial agreements [h] allocation of debt.

7 MCL §600.5072 (1)(e).
8 Miller v Miller, 474 Mich 27 (2005).
9 Harvey v Harvey, 470 Mich 186 (2004).
10 MCL §600.5073 (1).
11 MCL §600.5074.
12 MCL §600.5077; “a record shall not be made of an arbitration hearing under this chapter.” The parties may provide in the

arbitration agreement that a record be made of those portions of a hearing related to one or more issues subject to arbitration.

13 Frain v Frain, 213 Mich App 509 (1995); Dick v Dick, 210 Mich App 588 (1995); Gordon Sel-Way, Inc v Spence Bros., 438

Mich 488 (1991).

14 MCL §600.5078([1) “… Unless otherwise agreed by the parties. and arbitrator in writing or on the recor[d].”
15 Miller, supra. note 8.
16 Staple v Staple, 241 Mich App 562 (2000).
17 Hon. John Hammond, retired Circuit Court Judge, Berrien County.
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Oh, Bitter Dicta
by Barry Goldman
I f you’ve ever been to a training program for labor arbitrators you know that we are supposed
to avoid dicta. The idea is to answer the question before us and resist the temptation to offer
gratuitous advice.
At the same time, and equally important, an arbitrator must explain the reasoning behind his
award. It is not helpful to the parties if the award just contains the arbitrator’s conclusion. Without
the arbitrator’s reasoning, the award cannot provide any guidance to the parties to inform their
future conduct.
The careful reader will have noticed that these two essential rules directly contradict one another.
Every word the arbitrator must include to explain the reasoning behind his award is dicta that he
must exclude to avoid offering gratuitous opinion or advice.
Barry Goldman

Perhaps that overstates the problem, but it is at least true that the sweet spot—where the award
provides just enough explanation but not too much dicta—is an elusive one.

Consider the following case:
Supervisor Jones tells worker Smith to put the red boxes on the roof.
Smith doesn’t do it.
Jones issues discipline.
At the hearing Smith argues:
It’s stupid to put the red boxes on the roof.
We never do it that way.
We’re just going to have to take them back down tomorrow.
Taking the red boxes to the roof is hot and sweaty and boring and pointless.
And a waste of time and effort.
And Jones just told me to do that because he is a rotten [expletive deleted].
The arbitrator finds, as he must, that the employer has the right to direct the workforce; Smith should obey now and grieve later;
and the shop floor is not a debating society.
So far, so good. but suppose the record also shows that everything Smith said is perfectly true. It was a stupid, pointless, wasteful,
expensive order from Jones, and it was issued because Jones doesn’t like Smith and enjoys making Smith’s life miserable. What, if
anything, should the award say about that?
There is a range of options.
The arbitrator could say nothing about the order. He could say that since the order is not illegal, immoral, or dangerous,
the employer is entitled to issue it and entitled to have it obeyed. He could say, “The wisdom of the order is not before
me” which signals that he can see the order was stupid and vindictive, but he has no authority to do anything about it.
The arbitrator can say:
In ruling that the employer had the authority under the contract to direct Smith to put the red boxes on
the roof, I am not expressing any opinion on the question of whether the order was prudent or sensible or
represented sound business judgment. My role as a labor arbitrator does not include evaluating business
judgment. The question before me is only whether the CBA provides the employer the authority to issue such
an order. I am constrained to find that it does.
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Or the arbitrator can make a finding:
I am persuaded that Jones’ order was stupid, pointless, wasteful, vindictive, and issued solely to harass the
Grievant. Nevertheless, under generally accepted principles of labor arbitration, I must find that Jones was
entitled to issue the order, and Smith was obliged to obey it.
An arbitrator who says nothing about the order takes the risk that he will be perceived as having failed to understand the union’s
case. An arbitrator who says bad things about the order takes the risk that he will be perceived as shooting off his mouth about stuff
that’s none of his business. And an arbitrator who tries to find the sweet spot—by signaling or implying without actually finding
that the order was stupid— risks being vilified by both sides.
It’s tricky.
A version of this article appeared in the For What It’s Worth column in the Winter 2019 issue of Labor and Employment Lawnotes.
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Pre-Suit Mediation: When to Do It,
How to Do It, and What to Expect from It
by Edmund J. Sikorski, Jr.
Michigan courts have begun to embrace the use of ADR procedures to resolve disputes before they
go to trial, but parties should still consider whether and how they can resolve their disputes before
they file suit. One valuable process to consider is pre-suit mediation.

ADR in Michigan Courts
Edmund J. Sikorski, Jr.

The history of Alternative Dispute Resolution in Michigan reveals that MCR 2.410 and MCR 2.411
were first introduced into procedural jurisprudence in 1998 and subsequently adopted in 1999.

Case Evaluation, MCR 2.403, was part of that comprehensive procedural rule change. It is noteworthy that Michigan has the
honor of being the only state in the United States that has such a procedural rule.
The Michigan Supreme Court State Court Administrative Office (SCAO), Office of Dispute Resolution, published the Mediator
Standards of Conduct February 1, 2013 and followed with the Michigan Judges Guide to ADR Practice and Procedure, Version 1
in April 2015.
It is evident from the time line described that Michigan courts are just now beginning to implement and utilize ADR practices
on a statewide basis. Various ADR court rules are applied and implemented on a county by county basis as each circuit court and
individual judge sees fit.
The Introduction to the Michigan Judges Guide to ADR Practice and Procedure states:
ADR processes are an integral component of the trial courts’ case management systems, and litigants are
increasingly exploring how ADR techniques beyond case evaluation and mediation can help achieve timelier,
cost effective, and mutually satisfactory settlements earlier in the litigation life cycle….
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There is a growing body of evidence (evidence-based practices [ “EBP”]) that to be most effective from a cost
and time standpoint, ADR should be introduced early in the case, and it should be strategically timed based
upon the nuances of each case”
For the purposes of this article, it is important to note that the court rules and judges guide apply once a case has been filed. This
leaves ample room to consider ADR processes before filing suit.

When to Use Pre-Suit Mediation
The logical extension of the increased use of early interventions is PRE-SUIT MEDIATION.
However, not every dispute is amenable to pre-suit mediation. In selected matters, pre-suit mediation can be exceptionally valuable,
but in the wrong matters it can be it can be counter- productive. When faced with a dispute with serious litigation potential it is
critical to think through whether it makes sense to negotiate or litigate. Dispassionately answering the right questions can yield the
answer:
1. Interests: What are my interests? What are my adversary’s interests?
2. Alternatives: What is my alternative to negotiation?
3. Potential Negotiated Outcomes: Is there a deal that could satisfy both parties’ interest better than the
alternative to negotiation?
4. Costs: What will it cost me to negotiate? What – if anything – will I lose in terms of money, time, and
reputation? Could negotiation set a bad precedent?
5. Implementation: If we reach a deal, is it likely to be carried out?
In other words, the parties must recognize that the filing of a lawsuit is potentially disadvantageous to one or the other, that
avoiding publicity is important, and that the cost and risk of protracted litigation is much less attractive than early resolution.
Implicit in this description is the recognition that there is an overlap of interest among the disputing parties.
Examples of pre-suit cases that may be candidates for pre-suit mediation include:
1. Personal injury matters where liability is not disputed and damages may exceed insurance limits.
2. Employment cases involving C-level executives where terminations affect company morale/value/restrictive
covenants/intellectual property rights.
3. Commercial disputes which would impair acquisition or sale of one or both companies.
4. Claims involving breach of fiduciary duty.
5. Existing contracts that require mediation prior to initiating adjudicatory procedures.
6. Construction disputes.

Caveats to Pre-Suit Mediation
No matter what subject the case involves, there are two caveats that apply to using pre-suit mediation:
1. Inclusion of all necessary parties to conclude the dispute. If resolution requires something beyond the control
of the parties, participation by a party in control of that issue may be a precondition to settlement.
2. Sufficient information available, or readily available, to make an intelligent decision. Information that
is exhaustively complete in every detail (if that could ever happen in the first place) is probably not needed to
make a case resolution decision. Information exchange may proceed on the basis of reliable reports, summaries,
records, and statements.
Other limiting factors on the viability of pre-suit mediation are:
1. The nature and approach of counsel. The more that respective counsel can have a civil, open, and honest
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conversation devoid of belligerent accusations and grandstanding about their and their clients’ expectations,
the greater the opportunity for successful pre-suit resolution.
2. Degree of information sharing. Withholding information in the mediation context is an exercise in futility for
three basic reasons:
a) The mediation model depends on full disclosure – all parties must have access to the same information;
b) Well over 98% of cases settle before trial, meaning that the withheld information either comes out at some
stage before trial or the withheld information was irrelevant or useless;
c) In the context of insured claims, the reality is that carriers will not pay money to resolve a claim without
documentation of damage, injury, and treatment.

How to Use Pre-Suit Mediation
First: Explicitly Negotiate a Process
Assuming that the subject matter and timing meet pre-mediation criteria, the proponent of pre-suit mediation must set forth what
is hoped to be accomplished and how the expectant goals will be achieved. The parties should clearly identify issues to be discussed
and information exchange parameters.
Second: Build an Agenda
The parties should reach agreement on the order of discussion items, i.e., the elements of the claim and possible defenses, followed
by damage assessments, then discussion of resolution options as well as the implication of terms and conditions affecting resolution.
Third: Manage the Commitment Process
Many issues are linked and must be dealt with as a bundle even after there may appear to have been agreement on an individual
issue. The whole agreement may paint a different picture than each individual part. In short, managing the process will probably
mean there is no agreement until all the components are dealt with as a package.
Fourth: Prepare for Pre-Suit Mediation
Practical suggestions for preparing for a pre-suit mediation include:
1. Plaintiffs could draft and share with the other side a proposed complaint or, at minimum, a detailed statement
of potential claims.
2. Defendants could share their proposed responses to plaintiffs’ claims and any counter claims by defendants.
3. Parties could enter into a tolling agreement if the statute of limitations is a potential issue.
4. If the dispute involves a technical or financial issue, have the parties’ proposed experts present at the mediation
and/or available to discuss the matters in dispute and explain the basis of their reports or conclusions.
5. In business disputes, have the principals attend. Frequently, a direct meeting of the principals can unwrap a
difficult issue. The principals often put the deal together and can figure out a workable way to take it apart that is
beyond the knowledge of counsel.

Pre-Suit Mediation is Valuable Even Without a Settlement
There is value in pre-suit mediation, even if there is an impasse. The mediation process gives a preview of the parties’ trial strategy
and narrative. It gives the parties a means of considering different settlement positions. Often, it gives the parties more time to
process and reconsider their case assessments, risks, and options instead of giving the problem to a third party to decide for them.
Sometimes, these considerations will lead parties to decide not to a file a lawsuit in the first place, even if there is no settlement
reached in mediation.
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There is empirical data (although very little) that, given the right circumstances, pre-suit mediation is successful.
The U.S. Equal Employment Opportunity Commission website publishes mediation statistics. In FY 2010 there were 12,755
mediations conducted in the EEOC system prior to suit being filed. 73.4% settled with an average closure rate of 100 days. Since
FY 2005 the settlement rate has been over 70% each year.
Michigan attorney Richard C. Boothman is the Chief Risk Officer and Director of Patient Relations and Clinical Risk at Michigan
Medicine in Ann Arbor. Prioritizing safety over prevailing practices, he designed an approach that become known as the “Michigan
Model”. Since implementing that pre-suit model, medical malpractice case filings have dropped.

Conclusion
Under the right circumstances, pre-suit mediation can be a win-win for all parties. As soon as a potential litigation matter reaches
counsel’s desk, the opportunity to resolve it without the expensive time-consuming litigation should be explored with both client
and opposing counsel.

__________________
About the Author
Edmund J. Sikorski Jr. is an attorney and civil mediator in Ann Arbor. He is a recipient of the 2016 National Law Journal ADR
Champion Trailblazer Award and a past member of the Board of Directors of the Florida Academy of Professional Mediators (2014–2015).
He has litigated in Michigan and federal trial and appellate courts for more than 45 years. He has published more than 40 articles relating
to civil mediation practice in Journals of the ABA and State Bar of Michigan and other legal periodicals and participated in over 200 hours
of advanced civil mediation training. He can be reached at edsikorski3@gmail.com , www.edsikorski.com , or (734) 845-4109.

Boldly Going Where No One
Has Gone Before: Negotiating
in the Alpha Quadrant
by Dale Ann Iverson

Dale Ann Iverson

Since actor William Shatner made his documentary about the first five Sar Trek captains, The Captains (2011), I resolved to
watch the two Trek series I'd missed when my kids were little, and then I re-watched the other three. And it hit me. The Star Trek
franchise provides a master class on interest-based negotiation! Geeky as I am about Star Trek and negotiation, I was convinced I'd
seen Roger Fisher and William Ury (Getting to Yes: Negotiating Agreement Without Giving In) in the show credits.
I’m determined to prepare Negotiation 29.0, an on-line class for negotiators to be delivered telepathically hundreds of years in the
future, highlighting key themes in negotiation from the five Star Trek captains. Here is a sample answer to the final exam:

Jonathan Archer – Trust Isn’t a Prerequisite
Captain Jonathan Archer of Enterprise is the Golden Retriever among the five captains. Trusting blindly to uncover
interests, his trust is always misplaced and based on culturally myopic assumptions about others’ interests. But
Captain Archer also showed that any negotiator can get a do-over (even if they get sent to another place on the
time/space continuum).
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Archer should have learned that trust isn't an essential precursor to productive negotiation. If both sides’ needs can be met with
each other’s help, enough trust can develop as small initial agreements are kept.

James T. Kirk – It Pays to Have Vision
The most emotional of the captains, Captain James T. Kirk of the original Star Trek series uses the most overtly
emotional of the six types of persuasion set forth by Shell and Mousa in The Art of Woo: Using Strategic Persuasion
to Sell Your Ideas. 1
In using the vision persuasion strategy to negotiate, he appeals to shared purposes, hopes, fears and dreams. Vision
is a useful tool in negotiating deals and settling contentious lawsuits.

Catherine Janeway – Don’t Rush
Captain Catherine Janeway’s ship in Voyager faces the most inhospitable scenario of all, catapulted out of the Alpha
Quadrant into unknown space. With little knowledge of anyone she encounters, she slows tense interactions to
get a clearer sense of needs and interests, while she works to improve her BATNA (best alternative to negotiated
agreement). She does it reflexively, quickly asking "Tell me more about what you need." No time is wasted making
one-sided demands and posturing, so negotiation occurs at warp speed. 2
Captain Janeway's underlying convictions about negotiation are: (1) needs and interests drive behavior, and (2) no negotiation is a
one-off. She banks every negotiation for the future, and those positive relationships serve her well. If you’ve thrown up your hands
in negotiation with difficult counsel, watch her negotiate with the BORG! (You think I'm kidding…)

Benjamin Sisko – Understand Culture
Captain Benjamin Sisko of Deep Space Nine, the only African-American starship captain of the group, takes
negotiation to a deeper level. In this series, cultures are more complex systems and relationships among cultures are
long-term.
Captain Sisko understands how identity plays an important role in negotiation. 3 He sees strengths in different
spiritual traditions and value systems and uses that knowledge to better identify and understand others’ perception
of their needs and BATNA.

Jean Luc Picard – Recognize an Opportunity to Negotiate
As personally disciplined as Captain Kirk is persistently passionate, Captain Jean Luc Picard’s negotiating in The Next
Generation falls short. Slow to recognize opportunities for negotiation, he re-invents his approach each time.
If the dramatic tension with Captain Janeway is, “How long can she hold out for negotiated agreements?”, the
dramatic tension with Captain Picard is, “When will he realize there’s an opportunity for a negotiated resolution?”
Endnotes
1 G. Richard Shell and Mario Moussa, The Art of Woo: Using Strategic Persuasion to Sell Your Ideas (Penguin Group, 2007).
2 See William Ury, Getting Past No: Negotiating in Difficult Situations (Bantam Books, 2007).
3 See Douglas Stone, Bruce Patton, and Sheila Heen, Difficult Conversations: How to Discuss What Matters Most (Penguin Group

2010).

__________________
About the Author
Dale Ann Iverson is founder and Principal at JustMediation PLC in Grand Rapids, Michigan. Trekkies and those interested in negotiation
and mediation can contact her at (616) 560-2243 or by email at daleiverson@justmediation.com.
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LeibADR LLC
Laura A. Athens

Attorney and Mediator
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Attorney, Arbitrator, Mediator, Trainer
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ALTERNATIVE DISPUTE RESOLUTION SECTION
5th Annual ADR Summit

Making the Unusual Usual
March 19, 2019, 8:30 a.m.-5:30 p.m. (Catered reception to follow)
WMU-Cooley Law School, 2630 Featherstone Rd, Room 145, Auburn Hills
We are pleased that Dwight Golann, a nationally renowned mediator, prize-winning author,
and speaker will present. The presentation will feature topics that will enrich your practice
and be led in a highly interactive style allowing you to learn and experiment.

P #:___________________

Cost

REGISTRATION DEADLINE: March 15, 2019
(Includes lunch and a catered reception)

Name: ______________________________________________

 ADR Section Members .................................................................. $155
 Negligence Law, Business Law & Probate Section Members ..... $155

E-mail Address: _____________________________________
Law students must include their law school e-mail address.

Your Firm: __________________________________________

Your Law School (if student): ____________________________

 Non-Section Members ................................................................... $195

 Law Students (must register with law school email) ....................................... $25
 WMU-Cooley Law Students (must register with WMU law school email) .... FREE

Materials
Please note: Materials will be posted in the event library
several days before the seminar. To access the library:

Address: ____________________________________________

City:________________________ State: ____ Zip: _________

1. Go to http://connect.michbar.org/communities/
mycommunities (You will be directed to a log-in page
before you see the Groups page)
2. Double-click on the event name

Telephone: ( _____ ) ______________________

Enclosed is check # ________________ for $ ____________

3. Materials will be on the library tab.

Questions
For additional information regarding the seminar contact

Please make check payable to: State Bar of Michigan
To pay with credit/debit card visit:
https://www.eiseverywhere.com/adr031919
Cancellation Policy: All cancellations must be received at least 72
business hours before the start of the event and registration refunds
are subject to a $20 cancellation fee. Cancellations must be received in
writing by e-mail (tbellinger@michbar.org), or by U.S. mail 306 Townsend
St., Lansing, MI 48933 ATTN: Tina Bellinger.). No refunds will be made for
requests received after that time. Refunds will be issued in the same form
payment was made. Please allow two weeks for processing. Registrants
who cancel will not receive seminar materials.
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Michael Leib at 248-563-2500 or michael@leibadr.com.

Register One of Two Ways
Online: https://www.eiseverywhere.com/adr031919
Mail your check and completed registration form to:
State Bar of Michigan
Attn: Seminar Registration
306 Townsend Street, Lansing, MI 48933
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ADR Teleseminars
The ADR Section is pleased to invite you to attend the following informative teleseminars. Each teleseminar will include a panel
discussion with advice and anecdotes from senior, experienced practitioners on best practices, techniques, common mistakes to
avoid, and how to best prepare to mediate and arbitrate:
1. Thursday, March 7 - Bob Wright and Shel Stark, “Preparing for Your First Mediation: A Primer.” This
will be directed to advocates.
2. Tuesday, April 2 - Zena Zumeta and Earlene Baggett-Hayes, “How WE Prepare for Mediation.” This will
be directed to mediators and beneficial to advocates as well.
3. Thursday, May 2 - Sam McCargo, Betty Widgeon and Marty Weisman, “Preparing for your First
Arbitration: A Primer.” This will be directed to advocates.
Email Mike Leib at michael@leibadr.com for more information about these teleseminars and for ideas about future ADR Section
trainings.
Registration will be available soon and can be found at: http://connect.michbar.org/adr/events/recentcommunityeventsdashboard

Program Proposals for the
2019 ADR Section Annual Meeting
and ADR Conference
On October 11 and 12, 2019, the ADR Section will host its Annual Meeting and ADR Conference at The Inn at St. John’s in
Plymouth, Michigan. The ADR Annual Conference will include up to 8 hours of advanced mediation training featuring Michigan
practitioners and experts.
If you would like to be a presenter or provide a training segment at the ADR Conference, please submit your proposals to Mike
Leib, michael@leibadr.com by February 15, 2019.
Topics may cover any aspect of ADR practice from mediation to arbitration, from case evaluation to summary jury trial. Your
segment may be an update, a demonstration, a technique presentation, practice management topic, a skill-building exercise, a set of
ethical challenges, or any other matter you believe would be of interest to your fellow Section members.
Proposals should include:
1. Nature of your topic including proposed agenda (i.e. bullet points).
2. Name(s) of speaker(s).
3. Amount of time you wish to allocate to your segment (45 to 90 minutes).
4. Whether your segment will be a presentation, an interactive exercise, group discussion, or other format.
5. Learning objectives-takeaways, what skills will be improved by the content of the presentation.
6. Required resources (projector, flip chart, etc.)
7. Anticipated materials to be provided.

Proposals are due by February 15, 2019.
We look forward to receiving your proposal!
The Michigan Dispute Resolution Journal

W i n t e r, 2 0 1 9

26

Upcoming Mediation Trainings
General Civil
Mediation Training
The following 40-hour mediation trainings have been approved by
SCAO to fulfill the requirements of MCR 2.411(F)(2)(a). For more
information, visit the SCAO Office of Dispute Resolution web-site,
and click on “Mediation Training:”
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/
Mediation-Training-Dates.aspx

8-Hour Advanced
Mediation Training
Mediators listed on court rosters must complete eight hours of
advanced mediation training every two years. The trainings listed
below have been pre-approved by SCAO to meet the content
requirements of the court rules (MCR 2.411(F)(4), MCR 3.216(G)
(3)) for advanced mediation training for both general civil and
domestic relations mediators.

Lansing: February 13-15, 18, and 20, 2019
Training sponsored by Resolution Services Center of Central Michigan
Register: http://www.rsccm.org

Grand Rapids: February 7, 2019
“What Lies Below? Diving Deeper Into Mediation” (8 hours)
Trainers: Anne Bachle Fifer, Dale Ann Iverson, Bob Wright
Register: https://tinyurl.com/y76xzfsh

Bloomfield Hills: March 1, 8, 15, 22, and 29, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org

Bloomfield Hills: March 4, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org

Ann Arbor: March 29-31, April 12-14, 2019
Training sponsored by The Dispute Resolution Center
Register: https://thedisputeresolutioncenter.org/events/mediatortrainings/
Plymouth: September 26-28, October 18-19, 2019
Training sponsored by Institute for Continuing Legal Education
Register: http://www.icle.org/modules/store/seminars/
Bloomfield Hills: October 14, 16, 18, 21, 23, 25, and 26, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org

Domestic Relations
Mediation Training
SCAO requires 40-hours of mediation training for divorce and custody
issues as well as an 8-hour Domestic Violence Screening Training for
mediators. The trainings below include both the 40-hour domestic
training and 8-hour screening training unless otherwise noted.

Lansing: June 17-22, 2019
Training sponsored by Resolution Services Center of Central Michigan
Register at: http://www.rsccm.org
Bloomfield Hills: June 17-19 and 24-26, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org
Grand Rapids: July 8-10, 22-23, and August 6, 2019
Training Sponsored by Dispute Resolution Center of West Michigan
Register: www.drcwm.org
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Bloomfield Hills: June 5, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org
Bloomfield Hills: August 13, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org
Bloomfield Hills: September 19, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org
Plymouth: October 11-12, 2019
ADR Section Annual Meeting includes 8 hours of Advanced
Mediation Training
Training sponsored by ADR Section of State Bar of Michigan
Registration available later in 2019
Bloomfield Hills: November 8, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org

How to Find Mediation Trainings
Offered in Michigan
Mediation trainings are regularly offered by various organizations around
Michigan. Mediators who wish to apply for court mediator rosters must complete
a 40-hour training approved by the State Court Administrative Office. Courts
maintain separate rosters for general civil and domestic relations mediators,
and there are separate 40-hour trainings for each. In addition, domestic relations
mediators must complete an 8-hour course on domestic violence screening.
Mediators listed on court rosters must complete eight hours of advanced
mediation training every two years. MCR 2.411(F)(4)/3.216 (G)(3).
Most mediation trainings offered in Michigan are listed on the SCAO Office of
Dispute Resolution web-site:
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/
Mediation-Training-Dates.aspx
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WE CAN,
WE WILL,
WE MUST
Diversity
creates
greater trust
and confidence
in the
administration
of justice
and the
rule of law,
and enables
us to better
serve our
clients
and society.

We believe that diversity and inclusion are core values of the legal
profession, and that these values require a sustained commitment to
strategies of inclusion.
Diversity is inclusive. It encompasses, among other things, race,
ethnicity, gender, sexual orientation, gender identity and
expression, religion, nationality, language, age, disability, marital
and parental status, geographic origin, and socioeconomic
background.
Diversity creates greater trust and confidence in the administration
of justice and the rule of law, and enables us to better serve our
clients and society. It makes us more effective and creative by
bringing different perspectives, experiences, backgrounds, talents,
and interests to the practice of law.
We believe that law schools, law firms, corporate counsel, solo and
small firm lawyers, judges, government agencies, and bar
associations must cooperatively work together to achieve diversity
and inclusion, and that strategies designed to achieve diversity and
inclusion will benefit from appropriate assessment and recognition.
Therefore, we pledge to continue working with others to achieve
diversity and inclusion in the education, hiring, retention, and
promotion of Michigan’s attorneys and in the elevation of attorneys
to leadership positions within our organizations, the judiciary, and
the profession.

Sign the Michigan Pledge to Achieve Diversity and Inclusion in the Legal
Profession. michbar.org/diversity/pledge
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Order

Michigan Supreme Court
Lansing, Michigan

December 12, 2018

Stephen J. Markman,

Chief Justice

ADM File No. 2018-13
Proposed New Rule 3.22X of the
Michigan Court Rules (regarding
Friend of the Court ADR)
____________________________

Brian K. Zahra
Bridget M. McCormack
David F. Viviano
Richard H. Bernstein
Kurtis T. Wilder
Elizabeth T. Clement,

Justices

On order of the Court, this is to advise that the Court is considering adoption of
new Rule 3.22X relating to Friend of the Court ADR. Before determining whether the
proposal should be adopted, changed before adoption, or rejected, this notice is given to
afford interested persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views of all. This matter
also will be considered at a public hearing. The notices and agendas for public hearings
are posted at Administrative Matters & Court Rules page.
Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.
[This is a proposed new rule]
Rule 3.22X Friend of the Court Alternative Dispute Resolution
(A)

Friend of the Court Alternative Dispute Resolution Plan. The chief judge of each
circuit court shall submit a friend of the court alternative dispute resolution (ADR)
plan to the State Court Administrative Office (SCAO) for approval as a local
administrative order. The plan shall:
(1)

Require the use of the domestic violence screening protocol provided by
the SCAO to identify domestic violence, the existence of a protection order
as defined in MCL 552.513 between the parties or other protective order,
child abuse or neglect, and other safety concerns. The plan shall provide a
method to address those concerns.

(2)

State the circumstances under which the friend of the court may exclude a
case from friend of the court ADR under subrule (D)(2).

(3)

Designate the matters each friend of the court ADR process will address,
subject to subrule (C)(1).
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(B)

(4)

Designate which friend of the court ADR processes are used in
prejudgment or postjudgment friend of the court domestic relations cases.

(5)

Designate the manner in which the friend of the court will conduct each
process.

(6)

Specify how cases are referred to friend of the court ADR.

(7)

Address how the court complies with the training, qualifications, and
confidentiality provisions for friend of the court ADR processes established
by the SCAO pursuant to subrule (J).

(8)

Provide that attorneys of record will be allowed to attend all friend of the
court ADR processes.

(9)

Set forth any additional procedures, standards, training, qualifications, and
confidentiality requirements of any other friend of the court ADR process
the court uses other than those processes set forth in this rule.

Definitions. When used in this rule, unless the context indicates otherwise:
(1)

“Domestic violence” means the presence of coercion or violence that would
make friend of the court ADR physically or emotionally unsafe for any
participant, or that would impede the achievement of a voluntary and safe
resolution of issues.

(2)

“Friend of the court ADR” means a process established under MCL
552.513 by which the parties are assisted to voluntarily agree to resolve a
dispute concerning child custody, parenting time, or support that arises
from a domestic relations matter. Friend of the court ADR includes friend
of the court mediation, and may include facilitative and informationgathering conferences, joint meetings, and other friend of the court
alternative dispute resolution services.

(3)

“Friend of the court facilitative and information-gathering conference” is a
process in which a facilitator assists the parties in reaching an agreement.
If the parties fail to reach an agreement, the facilitator may prepare a report
and/or recommended order.

(4)

“Friend of the court domestic relations mediation” means a process in
which a neutral third party facilitates confidential communication between
parties to explore solutions to settle custody and parenting time or support
issues for friend of the court cases. Friend of the court domestic relations
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mediation is not governed by MCR 3.216, which relates to domestic
relations mediation conducted without participation or supervision of the
friend of the court.

(C)

(D)

(5)

“Joint meeting” means a process in which a person discusses proposed
solutions with the parties to a custody or parenting time complaint or an
objection to a friend of the court support recommendation.

(6)

“Protected party” means a person who has a personal protection order or
other protective order against another party to the case or a person who, due
to the presence of coercion or violence in a relationship with another party
to the case, could be physically or emotionally unsafe.

Friend of the Court ADR Referral.
(1)

On written stipulation of the parties, on written motion of a party, or on the
court’s initiative, the court may order any contested custody, parenting
time, or support issue in a domestic relations case, including postjudgment
matters to the friend of the court by written order.

(2)

The court may, by an order or through its friend of the court ADR plan,
provide that the parties are to meet with a person conducting ADR other
than friend of the court domestic relations mediation concerning custody,
parenting time, and support issues, unless otherwise provided by statute or
court rule.

Cases Exempt From Friend of the Court ADR.
(1)

Parties who are subject to a personal protection order or other protective
order or who are involved in a past or present child abuse and neglect
proceeding may not be referred to friend of the court ADR without a
hearing to determine whether friend of the court ADR is appropriate. The
court may order ADR if a protected party requests it without holding a
hearing.

(2)

The friend of the court may exempt cases from ADR by the friend of the
court on the basis of the following:
(a)

child abuse or neglect;

(b)

domestic abuse, unless the protected party submits a written consent
and the friend of the court takes additional precautions to ensure the
safety of the protected party and court staff;
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(E)

(c)

inability of one or both parties to negotiate for themselves at the
ADR, unless attorneys for both parties will be present at the ADR
session;

(d)

reason to believe that one or both parties’ health or safety would be
endangered by ADR; or

(e)

for other good cause shown.

(3)

The friend of the court shall notify the court when a friend of the court case
has been exempted from friend of the court ADR.

(4)

If the friend of the court exempts a case from ADR, a party may file a
motion and schedule a hearing to request the court to order friend of the
court ADR.

Objections to Friend of the Court ADR.
(1)

A party may object to ADR under this rule. An objection must be based on
one or more of the factors in subrule (D)(2), and must allege facts in
support of the objection.

(2)

Objection to Mediation:

(3)

(a)

To object to friend of the court domestic relations mediation, a party
must file a written motion to remove the case from friend of the
court mediation and a notice of hearing of the motion, and serve a
copy on all parties or their attorneys of record within 14 days after
receiving notice of the order. The motion must be set for hearing
within 14 days after it is filed, unless the hearing is adjourned by
agreement of counsel or the court orders otherwise.

(b)

A timely motion must be heard before the case is mediated.

Objection to Friend of the Court Facilitative Information-Gathering
Conference:
(a)

To object to a friend of the court facilitative and informationgathering conference, a party must include the objection within the
pleading or postjudgment motion initiating the action, a responsive
pleading or answer, or file the objection within seven days of the
date that the notice is sent to the party. All objections must be filed
with the court.
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(4)

(F)

(b)

The objecting party must schedule the hearing, serve a copy of the
objection and notice of hearing on all parties and/or attorneys of
record.

(c)

If a party timely objects, the friend of the court shall not hold a
facilitative and information-gathering conference unless the court
orders a conference after motion and hearing or the objecting party
withdraws the objection.

Objection to Joint Meetings:
(a)

To object to a joint meeting, the party must file a written objection
with the friend of the court and provide a copy to all parties and their
attorneys of record before the time scheduled for the joint meeting.

(b)

If a party files an objection, the friend of the court shall not hold a
joint meeting unless the court orders a joint meeting following a
hearing on motion of a party or the objecting party withdraws the
objection.

Friend of the Court Facilitative and Information-Gathering Conference Procedure.
(1)

A friend of the court facilitative and information-gathering conference shall
use the following procedure:
(a)

The conference may not begin until a reasonable inquiry has been
made as to whether either party has a history of domestic violence
with the other party. A reasonable inquiry includes the use of the
domestic violence screening protocol provided by the state court
administrative office as directed by the Supreme Court.

(b)

If domestic violence is identified or suspected, the conference may
not proceed unless the protected party submits a written consent and
the friend of the court takes additional precautions to ensure the
safety of court staff and the protected party. Throughout the
facilitative and information-gathering conference process, the
facilitator must make reasonable efforts to screen domestic violence
that would make the conference physically or emotionally unsafe for
any participant or that would impede achieving a voluntary and safe
resolution of issues.

(c)

At the beginning of the conference, the facilitator will advise the
parties and their attorneys, if applicable, of the following:

The Michigan Dispute Resolution Journal

W i n t e r, 2 0 1 9

33

6

(2)

(i)

the purpose of the conference and how the facilitator will
conduct the conference and submit an order or
recommendation to the court under(F)(2)(a);

(ii)

how information gathered during the conference will be used;

(iii)

that statements made during the conference are not
confidential and can be used in other court proceedings;

(iv)

that the parties are expected to provide information as
required by MCL 552.603 to the friend of the court and the
consequences of not doing so.

If the parties resolve all contested issues, the facilitator shall submit a report
to the court as provided in subrule (I) and may provide a proposed order to
the court setting forth the parties’ agreements.
(a)

If the parties do not resolve all contested issues at the conference or
the parties agree to resolve all or some contested issues but do not
sign the proposed order, the facilitator shall submit a report as
provided in subrule (I) and may do one of the following:
(i)

Prepare and forward a recommended order to the court within
seven days from the date of the conference. The court may
enter the recommended order if it approves the order and must
serve it on all parties and attorneys of record within seven days
after from the date the court enters the order. Accompanying
the order must be a notice that a party may object to the order
by filing a written objection to the court within 21 days after
the date of service, and by scheduling a hearing on the
objection. If there is a timely objection, the hearing must be
held within 21 days after the objection is filed. If a party
objects, the order remains in effect pending a hearing on a
party’s objection unless the court orders otherwise.

(ii) Prepare and serve a recommended order on the parties within
seven days from the date of the conference along with a notice
that the recommended order will be presented to the court for
entry unless a party objects by filing a written objection within
21 days after the date of service, and by scheduling a hearing
on the objection. If neither party files a timely objection, the
court may enter the order if it approves.
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(iii) Submit a recommendation to the court for further action the
court might take to help the parties resolve the remaining
contested issues in the case, or alert the court there are
contested issues that might require the court’s immediate
attention.

(G)

(b)

A party may consent to entry of a recommended order by signing a
copy of the order at the time of the conference or after receiving the
recommended order. A party who consents to entry of the order
waives the right to object to the order and must file a motion to set
the order aside once it enters.

(c)

Except for communications made during domestic violence
screening under subrule (A)(1), (F)(1)(a), and (H)(1)(a),
communications made during a friend of the court facilitative and
information-gathering conference are not confidential and may be
used in court proceedings.

Friend of the Court Domestic Relations Mediation Procedure.
(1)

Domestic relations mediation will be conducted by a mediator selected by
the friend of the court.
(a)

The mediation may not begin until a reasonable inquiry has been
made as to whether either party has a history of a coercive or violent
relationship with the other party. A reasonable inquiry includes the
use of the domestic violence screening protocol provided by the state
court administrative office as directed by the Supreme Court.

(b)

If domestic violence is identified or suspected, the mediation process
may not continue unless the protected party submits a written
consent and the friend of the court takes additional precautions to
ensure the safety of the protected party and court staff. Throughout
the mediation process, the mediator must make reasonable efforts to
screen for the presence of coercion or violence that would make
mediation physically or emotionally unsafe for any participant or
that would impede achieving a voluntary and safe resolution of
issues.

(c)

At the beginning of the mediation, the mediator will advise the
parties and their attorneys, if applicable, of the following:
(i)

the purpose of mediation;
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(2)

(H)

(ii)

how the mediator will conduct mediation;

(iii)

except as provided for in MCR 2.412(D)(8), statements made
during the mediation process are confidential and cannot be
used in court proceedings.

(d)

If the parties reach an agreement, the mediator shall submit a
proposed order and a report pursuant to subrule (I) within seven
days.

(e)

If the parties do not reach an agreement within seven days of the
completion of mediation, the mediator shall so advise the court
stating only the date of completion of the process, who participated
in the mediation, whether settlement was reached, and whether
additional friend of the court ADR proceedings are contemplated.

With the exceptions provided for in MCR 2.412(D), communications
during friend of the court domestic relations mediation process are
confidential and cannot be used in court proceedings.

Joint Meeting Procedure.
(1)

Joint meetings shall be conducted as provided in this subrule:
(a)

The joint meeting may not begin until a reasonable inquiry has been
made as to whether either party has a history of a coercive or violent
relationship with the other party. A reasonable inquiry includes the
use of the domestic violence screening protocol provided by the as
directed by the Supreme Court.

(b)

If domestic violence is identified or suspected, the meeting may not
proceed unless the protected party submits a written consent and the
friend of the court takes additional precautions to ensure the safety
of the protected party and court staff. Throughout the joint meeting,
the person conducting the joint meeting must make reasonable
efforts to screen for the presence of coercion or violence that would
make the joint meeting physically or emotionally unsafe for any
participant or that would impede achieving a voluntary and safe
resolution of issues.

(c)

At the beginning of a joint meeting, the person conducting the
meeting shall do the following:
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(d)

(e)

(i)

advise the parties that statements made during the joint
meeting are not confidential and can be used in other court
proceedings;

(ii)

advise the parties that the purpose of the meeting is for the
parties to reach an accommodation and how the person will
conduct the meeting;

(iii)

advise the parties that the person may recommend an order to
the court to resolve the dispute; and

(iv)

explain to the parties the information provided for in subrules
(H)(1)(d)-(e).

At the conclusion of a joint meeting, the person conducting the
meeting shall submit a report within seven days pursuant to subrule
(I) and may do one of the following:
(i)

If the parties reach an accommodation, record the
accommodation in writing and provide a copy to the parties
and attorneys of record. If the accommodation modifies an
order, the person must submit a proposed order to the court.
If the court approves the order, the court shall enter it; or

(ii)

Submit an order to the court stating the person’s
recommendation for resolving the dispute. The parties may
consent by signing the recommended order and waiving the
objection period in accordance with H(1)(e)(iii). If the court
approves the order, the court shall enter it.

If the person conducting the joint meeting submits a recommended
order within seven days to the court, the friend of the court must
serve the parties and attorneys of record a copy of the order and a
notice that provides the following information:
(i)

that the court may enter the recommended order resolving the
dispute unless a party objects to the order within 21 days after
the notice is sent;

(ii)

when and where a written objection must be submitted;

(iii)

that a party may waive the 21-day objection period by
returning a signed copy of the recommended order; and
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(iv)

(I)

The SCAO shall develop forms for reports and orders that the friend of the court
shall use in the ADR processes under this court rule.
(1)

A report form for a proposed consent order shall contain sufficient
information to allow the court to make an independent determination that
the proposed order is in the child’s best interest.

(2)

When the parties do not resolve some or all of the issues in a facilitative
and information-gathering conference or when the friend of the court
submits a proposed order following a joint meeting, the report shall contain
the parties’ agreed-upon and disputed facts and issues.

(3)

A report under this subrule is not a friend of the court report entitled to
consideration under MRE 1101(b)(9). In any contested hearing, the court
may use the report to:

(4)
(J)

if a party files a written objection within the 21-day limit, the
friend of the court office shall set a court hearing before a
judge or referee to resolve the dispute. If a party fails to file a
written objection within the 21-day limit, the office shall
submit the proposed order to the court for entry if the court
approves it.

(a)

decide the contested matter to the extent the parties do not dispute
the issues or facts in the report or to the extent that the contested
issues and facts are not material to the court’s decision; or

(b)

if the parties dispute any issues or facts in the report, the court must
make an independent determination based on evidence and
testimony presented at the hearing or a subsequent hearing.

The court may, on its own motion, order the friend of the court to conduct
an investigation and provide a report under MCL 552.505(1)(G).

Qualification of ADR Providers.
(1)

The SCAO shall establish training and qualification requirements for
persons conducting each type of ADR under this court rule.

(2)

The SCAO shall also provide a process for waiving training and
qualification requirements when:
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(a)

the trial court demonstrates a person who meets the requirements is
not reasonably available and the court’s proposed candidate has
suitable qualifications equivalent to those established by the SCAO;
or

(b)

the person will complete the requirements within a reasonable time
determined by the SCAO.

Staff Comment: This proposal was developed by a workgroup facilitated by
SCAO’s Friend of the Court division to make more uniform the ADR processes used by
Friend of the Court offices.
The staff comment is not an authoritative construction by the Court. In addition,
adoption of an amendment in no way reflects a substantive determination by this Court.
A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Supreme Court Clerk in writing or
electronically by April 1, 2019, at P.O. Box 30052, Lansing, MI 48909, or
ADMcomment@courts.mi.gov. When filing a comment, please refer to ADM File No.
2018-13. Your comments and the comments of others will be posted under the chapter
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters
page.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.
December 12, 2018
The Michigan Dispute Resolution Journal
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Connect With Us

The Alternative Dispute Resolution Section has a website and interactive community for its members - SBM Connect. This private
community enhances the way we communicate and build relationships through the Section. Log in to SBM Connect today and see
what the buzz is all about!
The ADR Section SBM Connect hyperlink is:
http://connect.michbar.org/adr/home
• ACCESS to archived seminar materials and The Michigan Dispute Resolution Journal
• FIND upcoming Section events
• NETWORK via a comprehensive member directory
• SHARE knowledge and resources in the member-only library
• PARTICIPATE in focused discussion groups

ADR Section Mission
The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:
1) Providing training and education for ADR professionals;
2) Giving professionals the tools to empower people in conflict to create optimal resolutions; and
3) Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities.

Join the ADR Section
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating.
The Section's annual dues of $40 entitles you to receive the Section's The Michigan Dispute Resolution Journal, participate in programming,
further the activities of the Section, receive Section ListServ and SBMConnect announcements, and participate in the Section's
SBMConnect and the Section's Discussion ListServ. The Section's ListServ and SBMConnect provide notice of advanced training
opportunities, special offers for Section members, news of proposed legislative and procedural changes affecting your ADR practice, and
an opportunity to participate in lively discussions of timely topics.
In implementing its vision, the ADR Section is comprised of several Action Teams. You are encouraged to participate in the activities
of the Section by joining an Action Team. The Action Teams include the Skills Action Team, responsible for advanced ADR training
provided at the annual ADR Summit, annual ADR Meeting and Conference, and Lunch and Learn teleseminars; Effective Practices and
Procedures Action Team, responsible for monitoring and initiating judicial and legislative changes affecting ADR in Michigan; Judicial
Access Team, charged with assisting courts to provide ADR to litigants; and the Publications Action Team, providing this Journal and
Listserv and SBMConnect announcements concerning meetings, conferences, trainings and other information related to ADR.
The membership application is at: http://connect.michbar.org/adr/join.
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ALTERNATIVE DISPUTE RESOLUTION SECTION
MEMBERSHIP APPLICATION 2018-2019
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating. To comply with
State Bar of Michigan requirements, lawyer applicants to the ADR Section are called Members and non-lawyer applicants to the
ADR Section are called Affiliates. The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:
1.

Providing training and education for ADR professionals;

2.

Giving professionals the tools to empower people in conflict to create optimal resolutions; and

3.

Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and
communities.

Membership in the Section is open to all members of the State Bar of Michigan. Affiliate status is open to any individual with an
interest in the field of dispute resolution.
The Section’s annual dues of $40.00 entitle you to receive the Section’s Michigan Dispute Resolution Journal, participate
in programming, further the activities of the Section, receive Section listserv announcements, participate in the Section’s
SBMConnect discussions, and receive documents prepared by and for the ADR Section.
In implementing its vision, the ADR Section is comprised of various Action Teams. You are encouraged to participate in the
activities of the Section by joining an Action Team. Information on Action Teams will be forwarded upon processing of this
Application.
Note: Dues are due between October 1 and November 30.

APPLICATION TYPE: ____ Member

____Affiliate

NAME: _________________________________________________
FIRM: __________________________________________________
ADDRESS: _______________________________________________
_________________________________________________________
CITY: ______________________ STATE: _____ ZIP CODE: _________
PHONE:____________________________________________

All orders must be accompanied by
payment. Prices are subject to change
without notice.
Please return payment to:
Samuel E. McCargo
Lewis & Munday PC
535 Griswold Street, Suite 2300
Buhl Bldg
Detroit, MI 48226-3683

E-MAIL: __________________________________________
State Bar No. ______________ ___________________ (if applicable)
Have you been a Member of this Section before:_____
Are you currently receiving the Dispute Resolution Journal? _____

Annual dues are $40.00. There is no proration for dues and membership
must be renewed on October 1 of each year.
Make checks payable to State Bar of Michigan: Enclosed is check #___________________
Members using a Visa or MasterCard must join online at e.michbar.org.
Non-members must submit payment by check.
Revised 5/2018
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Editor's Notes
The Michigan Dispute Resolution Journal is looking for articles on ADR subjects for future issues. You are invited
to send a Word copy of your proposed article to The Michigan Dispute Resolution ADR Section Immediate
Past Chair, Lee Hornberger at leehornberger@leehornberger.com, William D. Gilbride, Jr. at wdgilbride@
abbotnicholson.com and Editor Erin Archerd at archerer@udmercy.edu.
Articles that appear in The Michigan Dispute Resolution Journal do not necessarily reflect the position of the
State Bar of Michigan, the ADR Section, or any organization. Their publication does not constitute endorsement
of opinions, viewpoints, or legal conclusion that may be expressed. Publication and editing are at the discretion
of the editor.
Prior Journals are at http://connect.michbar.org/adr/journal.

ADR Section Member Blog Hyperlinks
The SBM ADR Section website contains a list of blogs concerning alternative dispute resolution topics that have been submitted by members of the
Alternative Dispute Resolution Section of the State Bar of Michigan.
The list might not be complete. Neither the State Bar nor the ADR Section necessarily endorse or agree with everything that is in the blogs. The
blogs do not contain legal advice from either the State Bar or the ADR Section.
If you are a member of the SBM ADR Section and have an ADR theme blog you would like added to this list, you may send it to ADR Section
Immediate Past Chair Lee Hornberger at leehornberger@leehornberger.com with the word BLOG and your name in the Subject of the e-mail.
The blog list link is: http://connect.michbar.org/adr/memberblogs.

ADR Section Social Media Links
Here are the links to the ADR Section's Facebook and Twitter pages.
You can now Like, Tweet, Comment, and Share the ADR Section!
https://www.facebook.com/sbmadrsection/
https://twitter.com/SBM_ADR

https://www.linkedin.com/groups/12083341

ADR Section Homepage
The ADR Section website Homepage is at http://connect.michbar.org/adr/home . The
Homepage includes the Section Mission Statement, Who We Are, Why You Should
Join the ADR Section, and Let Litigants Know that MEDIATION Really Works.
The Homepage also provides access to the Section calendar, events, and ADR Section
publications.
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Dispute
Resolution
Journal
State Bar of Michigan
306 Townsend St.
Lansing, MI 48933

The Michigan Dispute Resolution Journal

The Michigan Dispute Resolution Journal is published by the ADR Section
of the State Bar of Michigan. The views expressed by contributing authors
do not necessarily reflect the views of the ADR Section Council. The
Michigan Dispute Resolution Journal seeks to explore various viewpoints in
the developing field of dispute resolution.
For comments, contributions or letters, please contact: 
William D. gilbride, Jr. - wdgilbride@abbotnicholson.com - 313-234-6412
Lee Hornberger - leehornberger@leehornberger.com - 231-941-0746
Erin Archerd - archerer@udmercy.edu - 313-596-9834
http://connect.michbar.org/adr/newsletter
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