A Publication of the Alternative Dispute Resolution Section of the State Bar of Michigan
William D. Gilbride, Jr., ADR Section Chair

Erin Archerd, Editor

The Chair's Corner.................... 2
William D. Gilbride, Jr.

Michigan Arbitration
Caselaw Update........................ 3
by Lee Hornberger

Table
of Contents

Why You Should Avoid
Putting A Dollar Demand/Offer
in Your Written Mediation
Summary..................................11
by Sheldon J. Stark

Does the Newest Crop
of Court Cases Affect the
Arbitration of Employment
Disputes in Michigan?............. 16

by Robert A. Lusk and Anya M. Lusk Thanks to Our 2018-2019

Annual Sponsors........... 35

Book Review: Mediating with
Families (Fourth Edition)......... 21
by Zena Zumeta

Mediating in Diverse
and Minority Communities...... 23
by Erin R. Archerd

Vol. 27
No. 3
Summer 2019

Effectively Engaging
Mediation Participants
Without Stepping over the Line:
Decision Analysis as a
Mediation Impasse
Avoidance Tool........................ 13
by Edmund J. Sikorski

Upcoming
Mediation Trainings................... 34

Annual Meeting and
ADR Conference..........25
Register for Annual
Meeting October 11-12
.......................................33

Sponsorship Form................... 36
Diversity Pledge....................... 37
Connect with Us/Mission......... 38
2018-2019
Membership Application.......... 39
Editor's Notes | ADR Section
Member Blog Hyperlinks | ADR
Section Social Media Links..... 40

2018-2019 COUNCIL OFFICERS
CHAIR

CHAIR-ELECT

SECRETARY

TREASURER

IMMEDIATE PAST CHAIR

William D. Gilbride, Jr.
wdgilbride@abbottnicholson.com

Scott S. Brinkmeyer
sbrinkmeyer@mikameyers.com

Lisa Taylor
lisataylor@apeacefuldivorce.com

Samuel E. McCargo
smccargo@lewismunday.com

Lee Hornberger
leehornberger@leehornberger.com

COUNCIL MEMBERS
Erin R. Archerd
archerer@udmercy.edu

Hon. John A. Hohman, Jr.
jahohman88@gmail.com

Steven T. Lett
slett@wlklaw.com

Phillip A. Schaedler
adratty@comcast.net

Scott S. Brinkmeyer
sbrinkmeyer@mikameyers.com

Alan M. Kanter
amkanter@comcast.net

Hon. Milton L. Mack, Jr.
mackm@courts.mi.gov

Abraham Singer
asinger@singerpllc.com

Zenell Brown
zenell.brown@3rdcc.org

Susan Klooz
susan.klooz@gmail.com

Hon. Paula J. Manderfield
pmanderfield@fraserlawfirm.com

Howard T. Spence
htspence@spence-associates.com

Hon. William J. Caprathe
bcaprathe@netscape.net

Peter B. Kupelian
pkupelian@clarkhill.com

Edward H. Pappas
EPappas@dickinson-wright.com

Marc M. Stanley
marc.stanley75@gmail.com

Bernard S. Dempsey, Jr.
bdempsey@mediation-wayne.org

Michael S. Leib
michael@leibadr.com

Danielle A. Potter
dpotter@miottawa.org

Betty R. Widgeon
bwidgeon@gmail.com

The Michigan Dispute Resolution Journal

Summer 2019

2

The Chair’s Corner
by William D. Gilbride, Jr.

Annual Meeting – October 11-12, 2019 @ The Inn at St John’s
Mike Leib has put together a wonderful program for our Annual Meeting at the Inn at St John’s
on Friday-Saturday October 11-12, 2019. For detailed information about the Annual Meeting
agenda and programming, click this link. Registration is available online or you can find more
information about the schedule and a printable registration form in this issue of The Michigan
Dispute Resolution Journal.
William D. Gilbride, Jr.

The Friday afternoon session begins with Lee Hornberger’s adroit and insightful report, Michigan
Arbitration and Mediation Case Law Update. A perennial favorite, Lee always impresses with both
the breadth and the depth of his knowledge of Michigan law, the delivery of which he makes most interesting as a story teller.
Following Lee, Chief Justice Bridget Mary McCormack of the Michigan Supreme Court will address the Future of ADR in the
Michigan Courts. Justice McCormack has taken a keen interest in our work, and kudos to Mike Leib for arranging her presence
at our meeting where we’ll receive firsthand the vision and strategies of our state court for enlarging ADR processes in our court
system.
One hot topic in the ADR community nationally is restorative practices. James Widgeon and Phill Schaedler will address the need
for healing in their presentation, The Intersection of Restorative Practices and the Needs of All Stakeholders. We’ve scheduled a number
of other substantive sessions including, Whose Afraid of the Big, Bad Joint Session (Zena Zumeta); Mega Disputes (Mike Leib); and
Mediation and Mindfulness for the Mediator: How to be Calm When All About You are Losing Their Minds. For those of our members
who are interested in arbitration matters, Sam McCargo will present on Mid-Hearing Conflicts: Disclosures and Resolutions and
Managing the Pre-Hearing Arbitration Conference.
Also planned are sessions for Building a Career in ADR and Mentoring New Practitioners (Erin Archerd) and I Know What Your Job
Is!! Redefining the Role of Mediator in Litigation Cases (Shel Stark).
Devoted attendance at the meeting will afford participants with 11 hours of qualified training in order to maintain eligibility to
serve on the SCAO approved mediator rosters.
Friday night at dinner we’ll acknowledge the winners of the section’s Distinguished Service Award, Toni Raheem, and the Nancy
S. Klein Award, Annette Wells, and the chair will announce this year’s recipient of the George M. Bashara Award.
Saturday morning we’ll hold our section’s annual business meeting including the election of members for the coming year’s Section
Council. Nominated for Council service by the current Council are: Susan A. Davis, Shawndrica Simmons, James Earl Darden II,
Melissa Divan, Edmund Sikorski Jr., and Shawntane Williams. Also up for approval is the slate of Executive Committee officers
for the coming year including Scott Brinkmeyer as Chair, Sam McCargo as Treasurer, Zenell Brown as Secretary, Betty Widgeon as
Chair Elect, and Erin Archerd and Mike Leib as members at large.
For those of you who have never attended one of our annual meetings, and those who are regular attendees, I highly recommend
you join us this year. In addition to the excellent programming, the Inn at St John’s provides a lovely setting for camaraderie and
professional development.

Other Section News
Our section has had a busy calendar this summer with committees working on the SCAO Case Evaluation Review Committee, led
by in-coming chair, Scott Brinkmeyer and standards for mediator disqualification being shepherded by the Hon. Betty Widgeon
(ret) and Lisa Taylor. Susan Klooz has taken on the role of being our liaison to the CDRCs as we look for ways our section can
support their work in providing dispute resolution services to those in our communities who are most needy. Past Bar President,
Ed Pappas, has taken up work as our Membership Chair; Ed plans to look at our membership to assure we are delivering the right
training and opportunities for our professional development as practitioners in the field of ADR.
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At our annual meeting we’ll say thank you and good bye to several devoted members of our Section Council. I say “hats off” to
Marc Stanley, Peter Kupelian, Lisa Taylor, Hon. Paula Manderfield (ret) and Hon John Hohman (ret) for their service and wise
counsel over many years. Especial thanks to Lisa Taylor for her indefatigable service as secretary to our Executive Committee and
Section Council meetings. Lisa’s immaculate record keeping has been invaluable and most appreciated.
I hope you enjoy this edition of The Michigan Dispute Resolution Journal, and I look forward to seeing you at the Annual Meeting
in October.

Michigan Arbitration Caselaw Update
by Lee Hornberger
This update reviews significant Michigan cases issued since 2017 concerning arbitration. For the
sake of brevity, this update uses a short citation style rather than the official style for Court of
Appeals unpublished decisions.
ARBITRATION
A. Michigan Supreme Court Decisions
Lee Hornberger

Arbitration in underinsured motorist (UIM) no fault case.

Nickola v MIC General Ins Co, 500 Mich 115; 894 NW2d 552 (2017), reversed portion of 312 Mich App 374; 878 NW2d 480
(2015), denying plaintiff penalty interest under Uniform Trade Practices Act, MCL 500.2001 et seq. Court of Appeals (“COA”)
discussed attorney fee and interest issues arising from uninsured motorist case that included an arbitration.
Waiver of right to arbitration.
Nexteer Automotive Corp v Mando Am Corp, 500 Mich 955 (2017), dn lv 314 Mich App 391; 886 NW2d 906 (2016).
Party waived right to arbitration when it stipulated arbitration provision did not apply. In dissent, Justice Markman agreed COA
correctly held party claiming opposing party had expressly waived contractual right to arbitration does not need to show it will
suffer prejudice if waiver is not enforced. Prejudice is not element of express waiver. He dissented because he believed COA erred
by holding defendant expressly waived right to arbitration by signing case management order that contained a checked box next
to statement: “An agreement to arbitrate this controversy . . . exists . . . [and] is not applicable.” He would have reversed COA on
express waiver and remanded for consideration of whether defendant’s conduct gave rise to implied waiver, waiver by estoppel, or
no waiver.
B. Michigan Court of Appeals Published Decisions
Denial of motion to vacate affirmed.
Radwan v Ameriprise Ins Co, 341500 (December 20, 2018), lv dn 503 Mich 1037 (2019). First-party no-fault case. COA held
Uniform Arbitration Act, MCL 691.1681 et seq., not MCR, applied; and Circuit Court did not err when it denied motion to
vacate arbitration award on basis of collateral estoppel.
COA affirms order to arbitrate labor case.
Registered Nurses, Registered Pharmacisys Union v Hurley Medical Center, ___ Mich App ___, 343473 (April 18, 2019).
Although defendant may present to arbitrator undisputed evidence that plaintiffs were engaged in a strike, question of fact is for
arbitrator to decide. Any doubt regarding whether question is arbitrable must be resolved in favor of arbitration. Circuit Court did
not err in ruling that CBA required arbitration.
The Michigan Dispute Resolution Journal
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COA reverses Circuit Court order to compel arbitration.
Lichon v Morse, ___ Mich App ___, 339972 (March 14, 2019), app lv pdg. In split decision, COA held that sexual harassment
claim was not covered by arbitration provision in employee handbook. Because arbitration provision limits scope of arbitration to
only claims that are “related to” plaintiffs’ employment, and because sexual assault by employer or supervisor cannot be related to
their employment, arbitration provision is inapplicable to their claims against Morse and Morse firm. “[C]entral to our conclusion
in this matter is the strong public policy that no individual should be forced to arbitrate his or her claims of sexual assault.”
O’Brien’s dissent said parties agreed to arbitrate “any claim against another employee” for “discriminatory conduct” and plaintiffs’
claims arguably fall within scope of arbitration agreement.
Arbitration agreement does not have to be in warranty document.
Galea v FCA US LLC, 323 Mich App 360, 334576 (March 13, 2018). Plaintiff alleged new vehicle was a lemon. She sued seller
and bank, asserting warranty claims. Defendants countered with signed arbitration agreement. Plaintiff argued Magnuson-Moss
Warranty Act (MMWA), 15 USC 2301 et seq., prohibits binding arbitration of warranty disputes. This argument collided with
Abela v Gen Motors Corp, 469 Mich 603; 677 NW2d 325 (2004), which held to contrary. Plaintiff also argued by failing to
mention arbitration, warranty violated single document rule in 16 CFR 701.3, a Federal Trade Commission (FTC) regulation
implementing MMWA. According to Plaintiff, this omission foreclosed arbitration. Majority (Gadola and O’Brien) interpreted
Abela to mean binding arbitration provision need not be included in warranty. Gleicher’s dissent stated arbitration agreements
outside warranty are not enforceable.
Domestic Relations Arbitration Act (“DRAA”) award partially vacated.
Eppel v Eppel, 322 Mich App 562, 335653, 335775 (January 9, 2018). COA held arbitrator deviated from plain language of
Uniform Spousal Support Attachment by including profit from shares and stock options in employer. Deviation was substantial
error that resulted in substantially different outcome. Cipriano v Cipriano, 289 Mich App 361; 808 NW2d 230 (2010). Deviation
was readily apparent on face of award.
Offer of judgment and subsequent award confirmation.
Simcor Constr, Inc v Trupp, 322 Mich App 508, 333383 (January 9, 2018). MCR 2.405, offer of entry of judgment, applied
to District Court’s confirmation of arbitration award, and offer of judgment costs were merited. Acorn Investment Co v Mich Basic
Prop Ins Ass’n, 495 Mich 338; 852 NW2d 22 (2014) (case evaluation sanctions).
C. Michigan Court of Appeals Unpublished Decisions
Circuit Court order to arbitrate confirmed.
Roseman v Weiger, 344677 (June 27, 2019), app lv pdg. To extent plaintiff argues arbitration agreement is unenforceable on
ground that purchase agreement was invalid, these are matters for arbitrator. MCL 691.1686(3). Circuit Court did not err by
concluding plaintiff’s claims against sellers were required to be resolved in arbitration.
DRAA award confirmation confirmed.
Zelasko v Zelasko, 342854 (June 13, 2019), concerned whether husband’s winning of $80 million Mega Millions jackpot was
part of marital estate. Arbitrator ruled jackpot was marital property. Circuit Court confirmed award. COA affirmed confirmation.
COA stated “we may not review the arbitrator’s findings of fact and are extremely limited in reviewing alleged errors of law.” Delay,
death, and alleged bias of arbitrator issues. See generally Zelasko v Zelasko, 324514 (2015).
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DRAA custody dispute award confirmed.
Shannon v Ralston, 339944 (May 23, 2019), app lv pdg. Agreement to arbitrate “all issues in the pending matter.” COA affirmed
confirmation of DRAA award that decided change in domicile issue. Arbitrator was acting as both mediator and arbitrator. Ex
parte contact occurred while parties were still mediating. At time of ex parte communication, arbitrator was acting as mediator,
not as arbitrator and prohibition against ex parte communications did not apply. Plaintiff belatedly alleged disparaging remarks by
neutral and neutral’s financial interest in arbitration process. Plaintiff ordered to pay fees associated with investigative guardian ad
litem. Issue of arbitrator’s alleged financial bias was one of plaintiff’s own making by stopping payment in violation of the parties’
agreement to split cost of arbitration and in violation of arbitrator’s instructions.
DRAA award confirmed.
Hyman v Hyman, 346222 (April 18, 2019). COA held that Circuit Court’s modification of DRAA award to include Monday
overnights constituted error because Circuit Court lacked authority to review arbitrator’s factual findings and alter parenting-time
schedule without finding the award adverse to children’s best interests.
COA affirms order to arbitrate labor case.
Senior Accountants, Analysts and Appraisers Association v City of Detroit Water and Sewerage Department, 343498 (April
18, 2019). Issue of whether union complied with procedural requirements to arbitration in CBA arbitration clause is procedural
question for arbitrator.
Selection of replacement arbitrator foreclosed in DRAA case.
Sicher v Sicher, 341411 (March 21, 2019). Arbitration clause in parties’ consent judgment of divorce named only A as arbitrator
and did not provide for alternate, substitute, or successor arbitrators. A became disqualified due to conflict of interest. MCL
600.5075(1). Because Circuit Court was presented with no evidence that parties had agreed upon new arbitrator to be appointed,
Circuit Court was permitted to “void the arbitration agreement and proceed as if arbitration had not been ordered.” MCL
600.5075(2). Because parties had agreed only for A to arbitrate property division disputes, Circuit Court’s refusal to appoint
different arbitrator was permitted by DRAA.
COA reverses confirmation of employment arbitration award.
Checkpoint Consulting, LLC v Hamm, 342441 (February 26, 2019). COA held there was no valid arbitration agreement
between parties because independent contractor agreement voided all prior agreements, including arbitration clause within
employment agreement.
COA affirms confirmation of employment arbitration award.
Wolf Creek Productions, Inc v Gruber, 342146 (January 24, 2019). COA affirmed confirmation of employment arbitration
award. COA stated nothing on face of award demonstrated that arbitrators were precluded from deciding on issue of whether
just cause existed to terminate defendant’s employment. Courts are precluded from engaging in contract interpretation, which
is question for arbitrator.
COA affirms confirmation of exemplary damages award.
Grewal v Grewal, 341079 (January 22, 2019). COA affirmed judgment confirming arbitrator’s award of exemplary damages
in favor of plaintiffs in amount of $4,969,463.94 and correcting arbitrator’s award by striking portion that ordered plaintiffs to
provide accounting of assets in India.
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COA affirms confirmation of award.
Hunter v DTE Services, LLC, 339138 (January 3, 2019). In employment discrimination case, COA affirmed confirmation of
award. Arbitrator did not exceed authority by failing to provide citations to case law.
COA affirms confirmation of award.
Walton & Adams, LLC v Service Station Installation Bldg & Car Wash Equip, Inc, 340758 (December 18, 2018), app lv
pdg. COA affirmed confirmation of award. Arbitrator not required to make findings of fact or conclusions of law. Once court
recognizes arbitrator utilized controlling law, it cannot review legal soundness of arbitrator’s application of law. Courts may not
engage in fact-intensive review of how arbitrator calculated values, and whether evidence relied on was most reliable or credible
evidence presented. Even if award against great weight of evidence or not supported by substantial evidence, court precluded from
vacating award.
Case evaluation sanctions after arbitration.
Len & Jerry’s Modular Components 1, LLC v Scott, 341037 (December 13, 2018). In light of referral to arbitration order,
Circuit Court was empowered to award case evaluation sanctions.
Scope of submission to the arbitrator.
Pietila v Pietila, 339939 (December 13, 2018). COA affirmed Circuit Court confirmation of award concerning insurance
agency. Circuit Court may not disturb arbitrator’s discretionary finding of fact that neither party prevailed in full and his decision
not to award attorney fees. Issue of commissions was submitted as claim under grant of power to arbitrator to determine legal
enforceability of Agreement.
COA affirms Probate Court confirmation of award.
In Re Estate of Gordon, 339296 (November 8, 2018), lv dn 503 Mich 1020 (2019). COA affirmed Probate Court’s confirmation
of award regarding administration of decedent’s trust. Because parties agreed to arbitrate their disputes and because arbitrator acted
within scope of his authority, the challenges to administration of the trusts lacked merit.
COA reverses Circuit Court order that denied motion to require arbitration.
Lebenbom v UBS, 340973 (October 23, 2018). COA held that parties’ arbitration clause providing for FINRA arbitration
encompassed plaintiff’s claims alleging conversion against defendant.
DRAA award confirmed.
Thomas-Perry v Perry, 340662 (October 16, 2018). Parties were given opportunity to present evidence and testimony on all
issues during arbitration. Because reviewing court is limited to examining face of arbitration ruling, there is no basis for concluding
that arbitrator exceeded his authority in issuing award.
Length of FOF in award.
Schultz v DTE, 338196 (September 20, 2018). COA affirmed Circuit Court’s confirmation of nine page employment arbitration
award. Rembert v Ryan’s Family Steak Houses, Inc, 235 Mich App 118 (1999)( arbitration awards in Michigan “must be in writing
and contain findings of fact and conclusions of law”).
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COA affirms awards and speaks to judicial review of arbitration awards.
Oliver v Kresch, 338296 (July 19, 2018). COA confirmed Circuit Court’s confirmation of award. Attorney referral fee case. COA
stated:
“Judicial review of arbitration awards is limited.” Konal v Forlini, 235 Mich App 69, 74; 596 NW2d 630 (1999). “A
court may not review an arbitrator’s factual findings or decision on the merits[,]” may not second guess the arbitrator’s
interpretation of the parties’ contract, and may not “substitute its judgment for that of the arbitrator.” City of Ann Arbor
v [AFSCME], 284 Mich App 126, 144; 771 NW2d 843 (2009). Instead, “[t]he inquiry for the reviewing court is
merely whether the award was beyond the contractual authority of the arbitrator.” Id. “[A]s long as the arbitrator is even
arguably construing or applying the contract and acting within the scope of his authority, a court may not overturn the
decision even if convinced that the arbitrator committed serious error.” Id.
Mumith v Mumith, 337845 (June 14, 2018). COA affirmed Circuit Court’s confirmation of award. Two to one arbitration panel
award. Ownership of car wash and burden of proof issues. COA stated:
“Judicial review of an arbitration award … is extremely limited.” Fette v Peters Const Co, 310 Mich App 535, 541; 871
NW2d 877 (2015). “… ‘[a] court’s review of an arbitration award “is one of the narrowest standards of judicial review
in all of American jurisprudence.” ’ ” Washington, 283 Mich App at 671 n 4, quoting Way Bakery v Truck Drivers Local
No 164, 363 F3d 590, 593 (CA 6, 2004), quoting Tennessee Valley Auth v Tennessee Valley Trades & Labor Council, 184
F3d 510, 514 (CA 6, 1999)….
An arbitrator may exceed his or her powers by making a material error of law that substantially affects the outcome
of the arbitration. In order for a court to vacate an arbitration award because of an error of law, the error must have
been so substantial that, but for the error, the award would have been substantially different. Any such error must be
readily apparent on the face of the award without second-guessing the arbitrator’s thought processes, and the arbitrator’s
findings of fact are immune to review altogether.
Demand for labor arbitration concerning prohibited subject of bargaining.
Ionia Co Intermediate Ed Assn v Ionia Co Intermediate Sch Dist, 334573 (February 22, 2018), lv dn 503 Mich 860 (2018).
COA affirmed Michigan Employment Relations Commission (MERC) order granting summary disposition, where Association
engaged in unfair labor practive by demanding to arbitrate grievance concerning prohibited subject of bargaining under Public
Employment Relations Act, MCL 423.201 et seq. MERC ordered Association to withdraw demand for arbitration and to cease
and desist from demanding to arbitrate grievances concerning prohibited subjects of bargaining. See Mich Ed Ass’n v Vassar
Public Schs, 337899 (May 22, 2018).
COA affirms Circuit Court confirmation of award.
Galasso, PC v Gruda, 335659 (February 8, 2018). COA affirmed confirmation of award because there was no clear error of
law on face of award. Uniform Arbitration Act, MCL 691.1681 et seq. MCL 691.1703(1)(d). Arbitrator’s reasons for declaring
promissory note, mortgage, and service agreement void and unenforceable were not apparent on face of the award. The award did
not, out of necessity, stem from an error of law.
If parties agree, arbitrator can decide arbitrability.
Elluru v. Great Lakes Plastic, Reconstructive & Hand Surgery, PC, 333661 and 334050 (February 6, 2018). Parties may
agree to delegate to arbitrator question of arbitrability, provided arbitration agreement clearly so provides. Uniform Arbitration
Act, MCL 691.1681 et seq. MCL 691.1684(1) provides “parties may vary the effect of the requirements of this act to the extent
permitted by law.” Here, parties’ employment agreement incorporated AAA rules that called for arbitrating arbitrability.
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COA considers waiver of arbitration agreement.
Miller v Duchene, 334731 (December 21, 2017). COA reversed Circuit Court’s decision rejecting plaintiffs’ contentions that
defendants waived defense predicated on arbitration agreement and arbitration agreement did not encompass some defendants.
With respect to initial defendants, issue was whether their waiver can be forgiven or set aside on basis that plaintiffs subsequently
filed amended complaint. COA concluded waiver survived amended complaint and amended complaint did not revive initial
defendants’ ability to raise arbitration agreement as defense. Amended complaint did not significantly alter scope or thrust of
plaintiffs’ allegations or general nature of case. Same conclusion cannot be made with respect to subsequent defendants. They
were not and could not be bound by waiver made by other parties. Defense of agreement to arbitrate raised in timely fashion by
subsequent defendants, where they raised it in motion for summary disposition filed before their first responsive pleading.
Amended award confirmed.
Ciotti v Harris, 332792 (December 12, 2017). In this case arising from an automobile accident, COA affirmed Circuit Court’s
confirmation of reasoned award rendered after motion to arbitration panel concerning nonreasoned award.
COA reverses vacatur of award.
Cook v Hermann, 335989 (November 21, 2017). In this breach of contract case, COA held Circuit Court erred by vacating
award. Circuit Court improperly substituted its judgment for that of arbitrator.
Claims subject to arbitration.
Administration Sys Research Corp Int’l v Davita Healthcare Partners, Inc, 334902 (November 16, 2017). Circuit Court
properly held defendants’ claims were subject to arbitration and were not preempted by ERISA
“May” does not mean mandatory.
Skalnek v Skalnek, 333085 (October 26, 2017), lv dn 502 Mich 902 (2018). In this employment case, COA agreed with Circuit
Court, that parties’ agreement did not provide for mandatory arbitration because of use of word “may” in phrase, “Either party
may submit a dispute for resolution…” and because other wording in their agreement was unclear as to whether arbitration was
the only means of resolution contemplated by parties.
Arbitration, frozen embryos, and sua sponte analysis.
Karungi v Ejalu, 337152 (September 26, 2017), lv dn 501 Mich 1051 (2018). This COA split decision arose from frozen
embryos. Never married parties disputed what should be done with embryos. Circuit Court ruled for technical reasons that it did
not have jurisdiction over embryo issue. On appeal, COA said both parties and Circuit Court ignored fact that parties entered
into contract that governed parties’ interest in contested embryos and that there was mandatory arbitration provision in previously
non-cited contract. In light of this, the per curiam (O’Brien) and concurrence (Murray) remanded to Circuit Court to determine
whether it had subject-matter jurisdiction. Dissent (Jansen) would not have altered entire procedural posture, sua sponte, to
remand matter and allow parties to re-litigate theories they failed to properly raise.
Arbitration involving non-signatories to arbitration agreement.
Scodeller v Compo, 332269 (June 27, 2017), affirmed Circuit Court’s decision to compel arbitration, even against defendants
who were not parties to arbitration agreement. Arbitration agreement was broad enough to encompass each of those claims and,
for policy reasons, it was expeditious to resolve those disputes in single proceeding. Plaintiffs, who were parties to arbitration
agreement, were estopped from avoiding arbitration against those defendants who did not sign agreement where claims are based
on substantially interdependent and concerted conduct by all defendants. If parties cannot agree on arbitrator, Circuit Court shall
appoint arbitrator.
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COA approves DRAA award.
Holloway v Kelley, 331792 (June 27, 2017). COA agreed with Circuit Court that arbitrator did not exceed his authority,
arbitrator followed law and did as he was asked when he resolved “division of each party’s interest in retirement plans… .”
No issue for arbitrator to resolve, therefore no arbitration.
Amante v Amante, 331542 (June 20, 2017). Plaintiff argued that under plain language of judgment of divorce, dispute regarding
provision barring spousal support should be decided by arbitrator. Under terms of judgment of divorce, “any disputes regarding
the judgment language” should be submitted to arbitrator. Dispute concerned whether judgment should include provision
barring spousal support. Judgment of divorce and settlement agreement were silent as to spousal support. This was not a dispute
concerning meaning of language within judgment of divorce. Circuit Court did not abuse discretion in denying plaintiff’s request
that dispute be remanded for arbitration.
Party did not waive arbitration by filing cross-complaint.
Universal Academy v Berkshire Dev, Inc, 330707 (June 20, 2017). Party did not waive right to arbitration by filing crosscomplaint. “Except as otherwise provided in subsections (2) and (3), a party to an agreement to arbitrate or to an arbitration
proceeding may waive or the parties may vary the effect of the requirements of this act to the extent permitted by law.” Uniform
Arbitration Act, MCL 691.1681, et seq., at MCL 691.1684(1).
Supplemental labor arbitration award.
Dept of Transportation v Michigan State Employees Assn, 331951 (June 13, 2017). COA affirmed Circuit Court’s confirmation
of supplemental labor arbitration award. Arbitrator ordered reinstatement, make whole remedy, and retained jurisdiction.
Arbitrator then had to decide post-award issue concerning some 401(k) issues. COA held this was appropriate.
Losing party uses panel dissent to attack award.
Estate of James P Thomas, Jr v City of Flint, 331173 (April 20, 2017). COA affirmed Circuit Court order denying motion to
vacate award of arbitration panel. Arbitration panel, by 2-1 vote, ruled in favor of defendant. Plaintiff’s first argument was Circuit
Court erred in denying plaintiff’s motion to set aside award based upon lack of impartiality by neutral arbitrator or by allowing
limited discovery on issue of lack of impartiality. COA stated mere fact that one arbitrator disagrees with another does not establish,
nor even “fairly raise,” the possibility that either arbitrator lacks impartiality.
Labor arbitration award confirmed.
Village of Oxford v Lovely, 331002 (April 13, 2017). COA affirmed Circuit Court order granting defendant’s motion to confirm
arbitration award. Arbitration was conducted pursuant CBA between plaintiff employer and union and resulted in a decision that
in part reinstated employee’s employment with plaintiff.
Cases ordered to arbitration.
Spence Bros v Kirby Steel, Inc, 329228 and 332083 (March 14, 2017). Arbitration provision of parties’ agreement mandated
matter involving alleged breach of agreement be submitted to arbitration. Circuit Court erred by determining otherwise.
Remanded to Circuit Court for entry of order ordering matter to arbitration.
Rozanski v Findling, 330962 and 332085 (March 14, 2017). Plaintiffs appealed Circuit Court order granting defendant’s motion
to compel arbitration and Circuit Court confirmation of award. Plaintiffs argued Circuit Court erred in granting summary
disposition in favor of defendant where attorney fee agreement that contained arbitration provision was invalid. COA disagreed.
MCL 691.1703.
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Lawsuit not barred by agreement to arbitrate between other entities.
Pepperco-USA, Inc v Fleis & Vandenbrink Engineering, Inc, 331709 (February 21, 2017). Summary disposition is proper when
claim is barred because of agreement to arbitrate. MCR 2.116(c)(7). Whether claim is subject to arbitration is reviewed de novo.
Pepperco, not being party to arbitration clause, is not subject to arbitration with respect to its claims, even though related corporate
entity, MP, would be subject to clause. Michigan law respects separate corporate entities, “absent abuse of the corporate form.”
Circuit Court erred in ruling that Pepperco’s lawsuit was barred by agreement to arbitrate.
Arbitrator may decide res judicata and estoppel as to grievances.
AFSCME Local 1128 v City of Taylor, 328669 (January 19, 2017). Dispute arose over number of Local 1128 employees to be
employed by city with union alleging too few employees. Arbitrator held grievance, which implicated articles 5.2, 24.2, and 45.2
of the CBA, was not timely per CBA terms. Despite finding grievance was untimely, arbitrator stated “if the merits of such claims
were to be decided, the decision would be that the ostensibly perpetual 100-employee guarantee was terminable at will and [the
City] effectively did terminate it in June 2011” by laying off employees. In reaching this conclusion, arbitrator relied heavily on
hearing referee/ALJ’s examination of CBA, concluding that ALJ “carefully, persuasively and correctly analyz[ed] and answer[ed] the
underlying question of the fundamental nature” of parties’ agreement with respect to city’s obligation to maintain staffing levels in
perpetuity. Ultimately, to extent union’s 20 grievance implicated CBA articles 5.2, 24.2, and 45.2, grievance was denied.
Following arbitration of the first grievance, union requested arbitration relating to arguably related grievances. City refused to
arbitrate, arguing res judicata and collateral estoppel precluded “rematch” on issues that were litigated before in first grievance.
Circuit Court determined issue in one of the additional grievances had not been decided. Preclusion issue was “close question” to
be decided by arbitrator. COA affirmed. Unless otherwise specified in CBA, whether arbitration is precluded under res judicata
and collateral estoppel is for arbitrator to decide. Because CBA contained no indication res judicata and collateral estoppel should
be addressed by court, rather than arbitrator, Circuit Court properly submitted matter to arbitration. In determining preclusion
issues should be decided by arbitrator, COA offered no opinion on merits of city’s preclusive arguments. City is free to assert during
arbitration that res judicata and collateral estoppel bar arbitration of grievances. Should arbitrator reach merits of case, submitting
matter to arbitration will not prevent city from asserting, after arbitration, that there was impermissible conflict between MERC
decision and arbitration decision.
Collateral estoppel from arbitration award?
Ric-Man Constr, Inc v Neyer, Tiseo & Hindo Ltd, 329159 (January 17, 2017), dn lv 501 Mich 942 (2017). NTH contended
Ric-Man was collaterally estopped from seeking lost profits because in its arbitration against OMIDDD, arbitration panel declined
to award same lost profits to Ric-Man. Collateral estoppel applies to factual determinations made during arbitration. Circuit Court
found issue decided by arbitration panel was not identical to that at issue in this case and collateral estoppel did not apply. Basis for
arbitration panel’s ruling is not entirely clear. Collateral estoppel applies only when basis of prior judgment can be clearly, definitely,
and unequivocally ascertained. COA affirmed Circuit Court that collateral estoppel not applicable.
Scope of arbitration provision.
Shaya v City of Hamtramck, 328588 (January 5, 2017). Circuit Court held plaintiff’s claims for employment discrimination
under Civil Rights Act (“CRA”), MCL 37.2101 et seq., and retaliatory discharge under Whistleblowers’ Protection Act (“WPA”),
MCL 15.361 et seq., were subject to arbitration provision in parties’ employment agreement and referred claims to arbitration.
COA reversed.
Arbitration clause provided, “Any controversy or claim arising out of or relating in any way to this agreement shall be settled
exclusively by arbitration administered by the American Arbitration Association under its … National Rules for the Resolution of
Employment Disputes … . This agreement to be submitted to binding arbitration specifically includes, but is not limited to, all
claims that this agreement has been interpreted or enforced in a discriminatory manner. … .” COA stated arbitration clause, with
respect to claims of discrimination under CRA or retaliatory discharge under WPA, to be valid only if (1) parties agreed to arbitrate
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such claims, (2) statutes in question do not prohibit agreement to arbitrate, and (3) agreement does not waive substantive rights
and remedies of statute and the procedures are fair. COA agreed with plaintiff that arbitration clause did not provide clear notice
to plaintiff that he was waiving right to adjudication of statutory discrimination claims under CRA, and plaintiff was not on notice
that terms of employment contract constituted waiver of right to bring statutory discrimination claim in court.
COA affirms Circuit Court orders favoring arbitration.
In the following cases, COA affirmed orders ordering arbitration, confirming awards, or declining to vacate awards. Lilley v GL
Southfield, 340784 (February 28, 2019); Newman v SMART, 342678 (January 15, 2019); AFSCME v Wayne Co, 337964
(September 20, 2018); Roetken v Roetken, 333029 (December 19, 2017), lv dn 503 Mich 858 (2018).
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Why You Should Avoid Putting
A Dollar Demand/Offer
in Your Written Mediation Summary
by Sheldon J. Stark
Advocates for parties in mediation often set forth a specific dollar demand or counter-offer in the
written mediation summaries they exchange with the other side. In my experience, with some
exceptions, the reaction is often consternation or worse. I recommend against it.
Sheldon J. Stark

Ways in Which Putting a Number in Writing Sends the Wrong Message

1. W
 hen a number is included in the summary, it is either the first demand/offer of the case, or the first demand/offer of the
mediation process. Either way, it’s generally intended as a start to the negotiation, not an end. No one seriously expects
acceptance of their first offer. Experienced advocates know that. Their clients may not. Opening numbers sometimes give a party
the wrong idea about the value of their case. With little experience resolving civil litigation, they are unfamiliar with how the
process works. Their only experience has been limited to negotiating the sale of a home or purchasing a car. They have learned to
expect that the sale price will be fairly close to the asking price. Civil litigation negotiations are not like that. Although competent
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and responsible advocates cover this in preparation for the process, seeing that number in writing often causes unrealistic – and
therefore, unproductive – expectations by decision makers. Unrealistic expectations easily torpedo a successful outcome.
2. Opening numbers leave advocates room to move once the exchange of proposals begins. Every litigator gets that. Their thinking,
however, often fails to account for how the other side will react. If the number bears no relation to reality or any actual damages
sustained, the response can be severe and unpleasant. Unrealistic numbers cause consternation, frustration, and resentment in
the other team. It causes the recipient to lose confidence a deal can be reached. The mediation hasn’t even started, and one side
is already aggravated and unhappy. Parties and lawyers alike read numbers as signals. Loud signals. An unrealistic number can
send the message that the other side is not in the same city, yet alone the same ballpark. “Why would I want to negotiate with
them?” they ask. “We came to mediation to settle, not give the store away!” Preliminary irritation can drive the whole process
sideways long before we’ve gotten truly started. It is entirely foreseeable that the number will be viewed as insulting or a sign
that negotiations are going nowhere. I’ve seen parties threaten to terminate the process before the day of mediation arrives.
Mostly they don’t; mostly they stay. If they stay, however, we may spend extensive time getting back to square one to calm down
for a reset.
3. Demands/offers are sometimes developed without reference to the parties’ prior negotiation history. In such cases, the
demand/offer may look like it’s moving in the wrong direction. Lawyers resist negotiating backward, even if time has passed or
conditions have changed since the first offer was made. For example, plaintiff’s summary reads: “For all of the foregoing reasons,
Plaintiff will demand $250,000 at the time of mediation.” If, only months earlier, counsel submitted a demand for $100,000,
the reaction is outrage. $250,000 sends a terrible – but sometimes unintended - message. Defendants and their counsel arrive
at the table troubled or outraged. They often choose to move backwards themselves or open with less than originally intended –
to send a strong signal back. Does it reduce the chances of success? Yes. Who wants to negotiate with someone moving farther
away when success requires moving closer?
Some Advice Mediators Can Give about Conveying Numbers
1. A settlement demand/offer, even in an early round, should be the product of careful thought, analysis and
consideration. Thoughtful or strategic opening demands/offers require an evaluation of loss and damage, pumped up by a
rational cushion to allow room to move toward the “sweet spot” of resolution. A good opening number should be accompanied
by a rationale, related in some fashion to reality and risk, even if an alternative reality or a different assessment of risk.
2. A prudent advocate in mediation participates in the process to listen, recognizing the value of mediation as a vehicle for the
transfer of crucial information should the dispute not settle. Mediation will often reveal new facts or fresh insight into previously
unseen or under-valued risks. Recalibration from fresh insight and analysis or new facts will have a constructive impact when
opening numbers are communicated. A strategic negotiator should consider delaying a formal demand/offer until hearing
from the other side or meeting with the mediator. Delay creates an opportunity for the parties to consider developing more
credible opening proposals. Lawyers are competitive. Unrealistic numbers attract unrealistic counter-numbers. Credible opening
proposals often stimulate credible – and sometimes reciprocal - replies. Informed proposals enhance attorney credibility and lay
the foundation for productive exchanges leading to mutually acceptable resolutions.
3. If you have a claim for damages, medical bills, lost wages, lost profits, etc., by all means, detail your calculations, assumptions
and rationale in writing with appropriate backup material. This is crucial information the other side will need to understand
your perspective, conduct its own analysis and obtain settlement authority before they reach the mediation table. Good practice
dictates sharing your damage model; but keeping your demand/offer under wraps until later. In lieu of a demand/offer, I
recommend a statement at the end of the summary along the following lines: “At the time of mediation, [plaintiff/defendant]
will seek a resolution consistent with the facts, evidence and risk.”
Accordingly, I recommend not making a specific dollar offer or counter-offer in your written mediation summary. Have a number
prepared, of course. But bring an open mind to the table and be prepared to learn and adjust. And, of course, make certain you
have an accurate understanding of the last numbers communicated!
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Effectively Engaging
Mediation Participants
Without Stepping over the Line:
Decision Analysis as a Mediation
Impasse Avoidance Tool
by Edmund J. Sikorski
Why do we need impasse avoidance tools in mediation?
Edmund J. Sikorski

A mediator’s job is to help the mediation participants make a good decision in light of uncertainty and emotion. That decision
must be made with an acceptance of the consequences of finality.
In 2005, less than 3% of all litigated cases are resolved by actual trial. (Bureau of Justice Statistics Bulletin “Civil Bench and Jury
Trials in State Courts, 2005). In 2017, the State Court Administrative Office reported that only 0.99% of general civil cases in
Michigan proceeded to verdict. Therefore, at some point, if the mediation is a traditional bargaining, the negotiation dance must
begin. Part of a mediator’s job is to act as a cognitive negotiation coach helping the participants avoid decisional errors.
Empirical studies cast skepticism on attorneys’ ability to make objectively accurate determinations on the outcome of litigated
claims. For example, a 2008 study that found that 61% of plaintiffs made decision errors in rejecting settlement offers, with a
mean loss of $42,000 for plaintiffs, and 24% of defendants made decision errors in rejecting offers, with a mean loss of more than
$1,000,000 for defendants. [1]
What then are the available tools at a mediator’s disposal to hold in check non-productive thinking and reactions that are
aggressive, intuitive, arbitrary, and pre-cognitive (i.e., emotional), and encourage thinking that is effective, thoughtful, often
painful, and resists impulsivity?
Marc Victor, founder of Litigation Risk Analysis Inc., describes decision tree analysis:
“The principal tool across all disciplines for making good decisions in the face of uncertainty is decision tree analysis. It has been
employed for decades by corporations to make major business decisions, governmental agencies to make major public policy
decisions, and even medical experts to make better life-and-death decisions. With increasing frequency, it finds a place in the legal
arena as well, in both claims and corporate litigation departments.”
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As Victor explains, breaking a complex problem down into points of uncertainty and then evaluating each point on an issue-byissue basis allows for better decision making. This process involves “capturing the existing and potential evidence, testimony and
other factors the trier will weigh on each issue, and then formulating an opinion about the relative likelihood of good versus bad
results on each. These opinions should be expressed numerically because there is no sound way to combine a ‘fighting chance’ and
an ‘outside shot.’” [2]
Decision analysis thus provides a quantitative method for considering the litigation path and comparing it to settlement options.
Decision analysis broadly compares settlement to litigation risk that may be predicted but not controlled. Litigants thus analyze the
risks and consequences associated with the litigation and decide whether to litigate or settle for a certain amount.
Whatever the numbers, walking through the process is valuable because it forces one to explain and clarify thought and quantify
opinions. Simple arithmetic produces the probability weighted average value, i.e., the value obtained by weighting each of the
possible total payments by its estimated probability of occurring – which is the dollar value above which a risk neutral plaintiff
and below which a risk neutral defendant should be willing to settle. This average value is often referred to as the expected value
or probability-discounted value of a range assuming that the case went to trial 100 times. The decision tree tool is attempting to
establish a range of possible results, rather than predicting a single result.
Victor points out that it is possible for the participants “to be very uncertain about one or more of [their] assessments without
necessarily being uncertain about the best course of action.”[3] In many cases, adjusting an issue’s probability assessment by even
20 percentage points may make only a minimal impact on the overall probability-discounted case valuation.
Why work with decision analysis in mediation?
The decision tree analysis tool may help move the participants toward settlement in mediation for a number of reasons:
(1) Hard Numbers Can Be Helpful for Participants. Assigning numerical probabilities to possible twists and turns, and
hard dollar estimates to potential case outcomes can prove illuminating to participants who have not related to their
lawyers’ assessments of settlement value. Numbers tend to capture people’s attention perhaps by rendering the future
more concrete. Using decision tree analysis enables all participants to understand the cumulative impact of risk in
litigation, relating various theories to a more precise outcome. By mathematically discounting each case outcome by its
probability, decision analysis yields a number both sides might view as a reasonable settlement value.
(2) Decision Analysis Aids Detachment. Other times decision tree analysis is helpful not because of the number, but
because decisions around the numbers help participants to detach – emotionally and personally – from their case.
Decision tree analysis necessarily uses less emotional, less personal language than is often heard in the mediation
setting. The focus of attention is “mediated” by the medium on which the analysis is demonstrated, and the task
and tone becomes less oppositional and more focused on working with the problem. Reduction of the litigation to a
decision-analytic model helps lawyers and mediators transform an abstract debate about the merits of the case into a
concrete, detached discussion about the probabilities associated with particular events.
(3) Generated Values Create Useful Benchmarks. The end numbers generated may have great power. When the
participants accept the logic of the method and recognize that the probability and payoff values are well-reasoned
and realistic estimates, they may readjust their internal benchmark about what constitutes a fair settlement. The final
discounted value may very well have a dramatic impact providing reason or excuse for movement in negotiations
toward settlement.
(4) Decision Trees Allow Parties to Visual Risk. The decision tree creates a map of the possible twists and turns in a case
– using horizontal tree branches, generally moving over time from left to right with the probabilities of each possible
event carried on the drawing, ending with all of the possible case outcomes at the far right – and this map itself can
impact the participants’ appreciation of the risks of NOT settling. A decision tree also graphically demonstrates the
cumulative impact of uncertainty or risk in successive stages of litigation, for example the chance of surmounting two
risks in litigation each with a 60% risk assessment (.60 x .60) would be .36. (36%)
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The illustration below provides an example of a decision tree analysis, and is used with the permission of Litigation Risk Analysis,
Inc. It shows how a judge’s decision whether or not consequential damages will be allowed can create a large variation in potential
awards and how seeing this data visually might help convince a plaintiff to settle for a much lower amount than plaintiff’s best-case
scenario in the litigation.

What should mediators watch out for in using decision analysis?
When applied to litigation, the decision analysis method reflects the average of many potential outcomes. The final calculated
number is not what will happen at trial. It is the weighted average of all things that might happen. The final number is the
discounted case value reflecting the method’s use of probabilities to discount the value for the various ways a case might end.
The outcome of any analysis is only as valuable as the input. Carefully considered, experienced, and objective review of the
probabilities in the case is essential. Substituting alternative percentages and verdicts also helps identify which issues greatly affect
case value and thus deserve closer attention.
The numbers used to derive the end discounted value must be the numbers and assessments provided by the participants and not
the mediator. If provided by the mediator or even suggested by the mediator, serious ethical issues will ensue. This is also consistent
with the notion that the mediator owns the process, but the parties own the result.
Use of decision tree analysis is not a panacea. It is not appropriate for all cases and any discussion of it may meet with rejection in
cases that are driven by computer program valuation which usually precludes developmental discussion.
Although some theorists advance the proposition that a decision tree can be built in a joint session, I believe that in the vast
majority of cases, it will only work in a confidential caucus setting and then only when that side is willing and receptive to the type
of thinking required to perform, discuss, and assess the data derived.
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[2] Marc B. Victor and Nelson Tavares, Driving Down Costs, Enabling Early Case Resolution, Spring 2014 Litigation Management
Magazine 33, 34 (2014) (quoted with permission).
[3] Id. at 35.
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Does the Newest Crop of Court Cases
Affect the Arbitration of Employment
Disputes in Michigan?
by Robert A. Lusk and Anya M. Lusk

Introduction

Anya M. Lusk

Repeatedly, the United States and Michigan Supreme Courts have held that employers and
employees are bound by agreements to arbitrate employment disputes. [1] Still, the issue continues
to spawn reported cases. 2019 has already produced three significant decisions: two from the
United States Supreme Court – New Prime, Inc v Oliveira, 139 SCt 532 (2019) and Lamps Plus,
Inc v Varela, 139 SCt 1407 (2019) – and one from the Michigan Court of Appeals, Lichon v Morse,
Nos. 339972, 340513, and 341082 (2019). The United States Supreme Court also issued another
decision, Henry Schein, Inc v Archer & White Sales, Inc, 139 SCt 524 (2019), with implications for
arbitrating employment disputes.

Case Summaries
New Prime
Plaintiff in New Prime, Mr. Oliveira, was a truck driver who worked for a transportation company
as an independent contractor. Mr. Oliveira’s contract with the company included an arbitration
Robert A. Lusk
clause. So, when Mr. Oliveira filed a class action alleging the company did not pay its drivers as
required by law, the company moved to compel arbitration pursuant to the Federal Arbitration Act
(FAA). Mr. Oliveira countered by arguing Section 1 of the FAA exempted independent contractors
from mandatory arbitration. The federal District Court and the First Circuit agreed with Mr. Oliveira. The company appealed.
The Supreme Court affirmed in an opinion authored by Justice Gorsuch.
The Court observed the FAA does not permit courts to compel arbitration unless the conditions specified in Sections 1 and 2 of
the Act are fulfilled, no matter how emphatically the parties agree to arbitrate. Specifically, Section 2 limits the FAA’s application
to a “written contract in any maritime transaction or a contract evidencing a transaction involving commerce.” Section 1 warns
The Michigan Dispute Resolution Journal

Summer 2019

17

that “nothing” in the FAA “shall apply” to “contracts for employment of seamen, railroad employees, or any other class of workers
engaged in foreign or interstate commerce.” Thus, in New Prime, the Supreme Court ruled a court may not compel arbitration
under the FAA unless: there is a written contract evidencing an agreement to arbitrate; and, one of parties to the written contract is
not an interstate transportation worker.
Mr. Oliveira pointed out that, as a truck driver, he was a transportation “… worker … engaged in … interstate commerce” and,
therefore, exempt from FAA coverage. Consequently, he could not be compelled, at least under the FAA, to arbitrate his claims
even though he had agreed to do so in writing. The company, undoubtedly surprised Mr. Oliveira’s attorneys were clever enough to
avoid the enforcement of an unambiguously written contract, raised several arguments in favor of arbitration. First, the company
asserted the arbitrator, rather than the court, should resolve the threshold issue of arbitrability. The Court rejected this argument.
The Court reasoned that because the arbitration agreement was unenforceable, its delegation clause (i.e., the clause that referred
arbitrability arguments to the arbitrator pursuant to the rules of the American Arbitration Association) was also unenforceable.
(Michigan courts interpret the Michigan Uniform Arbitration Act, MCL 691.1681, et seq. to allow parties to delegate the question
of arbitrability to the arbitrator, “provided that the agreement clearly so provides.” MCL 691.1686(2); MCL 691.1684(1);
Elluru v Great Lakes Plastic, Reconstructive & Hand Surgery, PC, Nos. 333661 and 334050 at *2 (Mich App, February 6, 2018,
unpublished).
The company’s second argument was that Section 1 of the Act, which exempted transportation “workers,” did not apply to Mr.
Oliveira because he was an independent contractor, not an employee. The Court rejected this argument with what may become
a frequently cited holding. The Court held that, in order to determine whether the word “worker” included employees and
independent contractors, it was necessary to determine what the word “worker” meant when the FAA was enacted, in 1925. In
order to determine what the word “worker” meant in 1925, the Court considered dictionary definitions and case law from that era;
ultimately concluding that, in 1925, a “worker” could be either an employee or a subcontractor. Thus, because Mr. Oliveira was a
transportation worker regardless whether he was an employee or an independent contractor, he was exempt from FAA coverage.
The company also advanced a policy argument that was brushed aside by the Court. The company argued that ruling in Mr.
Oliveira’s favor would undermine the FAA’s statutory purpose of encouraging arbitration. The Court responded there was no need
to consider public policy because the text of the FAA exemption was clear.
Justice Ginsberg concurred. She agreed Mr. Oliveira should not be required to arbitrate his claims against the company. At the
same time, she waffled on the Court’s obligation to interpret statutes according to their meaning when enacted. Justice Ginsberg
noted that, ordinarily, this cannon of construction “fosters fidelity to the ‘regime … Congress established.’” At the same time, she
expressed her opinion that Congress sometimes designed statutes to “govern changing times and circumstances.” However, she
declined to provide any clues for distinguishing between the first and second category of statutes.

Lamps Plus
Lamps Plus, decided on April 24, 2019, arose from a computer hacker obtaining confidential tax information about company
employees. One of the affected employees, Mr. Varela, filed a class action on behalf of himself and 1,300 fellow employees. The
company moved to dismiss and compel arbitration on the basis of an arbitration agreement that the employer conceded was
ambiguous on the availability of class-wide arbitration. The District Court granted the company’s motion to dismiss; but, contrary
to the company’s request for relief, authorized class-wide arbitration. The company appealed and the Ninth Circuit affirmed. The
Supreme Court granted the company’s petition for review.
At this point, Mr. Varela, perhaps not interested in the Supreme Court’s opinion, raised a jurisdictional argument. Specifically,
that the District Court’s order of dismissal and compelling arbitration was the relief the company had requested and, therefore, the
company had no basis for an appeal. Chief Justice Roberts, writing for the Court, rejected this argument for two reasons. First, a
court’s decision dismissing a civil action and ordering arbitration was a final order within the meaning of the FAA. [2] Second, the
District Court’s order compelling class-wide arbitration was fundamentally different from the relief the company had requested
(i.e., bilateral arbitration), which sufficed as grounds for appeal.
The Court then proceeded to the merits. First, the Court turned to its 2010 decision in Stolt-Nielsen, 559 US 662 (2010), which
held that class-wide arbitration was not available where an arbitration agreement was completely silent on the issue. The Court
in Lamps Plus concluded the rationale for that decision – the simplicity of bilateral arbitration versus the complexity of class-wide

The Michigan Dispute Resolution Journal

Summer 2019

18

arbitration – was equally applicable when an arbitration agreement was ambiguous on the subject of class-wide arbitration. This
factor, reasoned the Court, far outweighed the state law canon of contract construction upon which the Ninth Circuit had relied,
contra proferentem, pursuant to which contracts are construed against the drafter, here the company. To the contrary, the Court
emphasized that all fundamental aspects of arbitration are voluntary. Accordingly, courts have no more business compelling classwide arbitration when the arbitration clause is ambiguous than when the arbitration clause is silent.
Justice Thomas concurred to register his objection to what he saw as the Court’s implicit holding that the FAA’s purpose preempted contrary state law principles of contract interpretation. Justices Ginsberg, Kagan and Breyer published separate dissents,
individually and collectively, disagreeing with almost every aspect of the Court’s opinion.

Lichon
The Michigan Supreme Court’s decision in Lichon involved causes of action filed by two employees for sexual harassment and
battery against a prominent Michigan attorney. Specifically, they alleged the attorney had physically groped them, made sexually
suggestive comments and, in at least one case, had threatened the livelihood of an employee who refused to settle her claim.
The affected employees had signed broad arbitration clauses, which read as follows:
This [agreement] shall apply to all concerns you have over the application or interpretation of the Firm’s Policies
and Procedures relative to your employment, including, but not limited to, any disagreements regarding
discipline, termination, discrimination or violation of other state or federal employment or labor laws. This
includes any claim over the denial of hire. This … includes any claim against another employee of the Firm for
violation of the Firm’s Policies, discriminatory conduct or violation of other state or federal employment or labor
laws. Similarly, should the Firm have any claims against you arising out of the employment relationship, the Firm
also agrees to submit them to final and binding arbitration ….
Additionally, at least one of the affected employees had signed a separate arbitration agreement, which read, in pertinent part:
As a condition of my employment, I agree that any dispute or concern relating to my employment or
termination of employment, including but not limited to claims arising under state or federal civil rights
statutes, must be resolved … [by] final and binding arbitration…
Based on these agreements and well-established Michigan case law, two different trial courts compelled arbitration. However, the
Michigan Court of Appeals, in a 2-1 decision, reversed.
The majority opined the employees’ claims were not “related to” their employment and therefore fell outside the scope of the
arbitration agreements because “sexual assault” at the hands of a supervisor or employer could never be said to be “related to”
employment. The majority conceded the alleged sexual assaults could not have happened except for the plaintiff’s employment.
Yet, according to the majority, “… under no circumstances could sexual assault be a foreseeable consequence of employment in a
law firm.” [3] The majority also referred to the “strong public policy” against compelling the arbitration of sexual assault claims;
without, however, connecting the purported public policy to any binding precedent. Rather, the majority offered that “[t]he effect
of allowing defendants to enforce [an arbitration agreement] under the facts of this case would effectively perpetuate a culture that
silences victims of sexual assault and allows abusers to quietly settle these claims behind an arbitrator’s closed door.”
Then, abruptly, the majority reined itself in, suggesting its holding was limited to the unique facts of the case. The question then,
for future cases, will be to discern whether the Lichon majority’s decision was essentially a one-off phenomenon – the majority’s
reaction to allegedly vulgar misconduct by a prominent attorney – or whether, as the majority inferred, it had some unspecified
relationship to employment, sexual misconduct, sexual assault or the fact the attorney in question was the firm’s sole owner. Even
the majority appeared to recognize the inconsistencies inherent in its holding:
We caution future litigants that our conclusion with respect to the Morse firm is due to a very specific set of facts.
Under different circumstances, we may conclude that the gravamen of plaintiffs’ claims against the Morse firm
are a failure to discipline, or adequately discipline, a fellow employee of the firm for offensive and egregious sexual
misconduct and/or sexual harassment. Accordingly, we may agree with the trial courts that the subject matter of
plaintiffs’ claims against the Morse firm fall under the mantle of [Michigan’s arbitration act], and plaintiffs must
arbitrate those claims in light of the language of the [Act].
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The dissenting Judge pointedly characterized the majority’s dilemma differently:
Although I do not believe that an employee should be required to arbitrate allegations of sexual assault, I am
constrained by the law and the terms of the employment contract to dissent in this case. I believe that our
Legislature is the appropriate forum for addressing this policy matter.
An application for leave to appeal has been filed with the Michigan Supreme Court. ___ Mich ___, No. 339972 (2019).

Schein
The United States Supreme Court’s decision in Schein addressed and rejected the “wholly groundless” defense to arbitration. Schein
was not an employment case and, for that reason, will be discussed briefly. The arbitration agreement in Schein delegated arbitrability
questions to the arbitrator. Defendant argued the court should ignore the arbitration agreement, and permit the case to proceed in
court, because plaintiff’s arbitrability argument was “wholly groundless.” The Court, in a unanimous opinion, written by Justice
Kavanaugh, disagreed. The Court reasoned that arbitrators were entirely capable of efficiently disposing of meritless cases.

Practical Analysis and Practice Considerations
The author’s previous article described the manner in which the United States Supreme Court’s decision in Epic Systems Corp v
Lewis, 138 SCt 1612 (2018), reduced uncertainty with respect to the enforceability of employment-related arbitration agreements
in Michigan. [4] The most recent crop of court cases, with the possible exception of Lichon, continues that trend.
New Prime stands for the unexceptional proposition that, by the FAA’s terms, transportation workers in interstate commerce
fall outside the scope of the FAA, regardless whether they are employees or independent contractors. New Prime also precludes
the use of “policy arguments” to overcome the clear text of the FAA. At the same time, as Michigan’s Arbitration Act, MCL
691.1681, et seq., contains no exception for transportation workers, Michigan practitioners representing employers in the interstate
transportation business may wish to explicitly base arbitration agreements on Michigan’s statute.
Lamps Plus extends Stolt-Nielsen’s holding to arbitration agreements that are ambiguous on the subject of class-wide arbitration.
Stolt-Nielsen held that class-wide arbitration was not available where the arbitration agreement was silent on the subject. Lamps Plus
extended the Stolt-Nielsen doctrine to arbitration agreements that are ambiguous. Regardless, Michigan practitioners whose clients
wish to avoid multiple-claim arbitrations should consider clauses in their arbitration agreements prohibiting the consolidation of
separately filed arbitration provisions. Otherwise, under Section 1690 of Michigan’s Arbitration Act, courts retain the ability to
consolidate arbitrations in certain circumstances.
Lichon is, or should be, considered an anomaly. In the author’s opinion, there is no reasonable question that workplace disputes
involving civil rights, including discrimination-related violence, are subject to arbitration. Thus, it is, at a minimum, a logical
stretch for the judiciary to create a rule treating discrimination on the basis of sex, including sex harassment or sex-based violence,
differently from workplace harassment or violence based, for example, on race or religion. The solution, if a solution is warranted,
properly falls to the legislature, as the dissent pointed out. We may see whether Michigan’s Supreme Court agrees. Nevertheless, at
least for the time-being, practitioners whose clients wish to arbitrate such disputes may wish to be crystal-clear in their arbitration
agreements.
Schien is an example of a case where the Supreme Court rejected the application of a legal doctrine restricting an arbitrator’s
authority to address an “arbitrability” issue, in that case the “wholly groundless” defense. Lamps Plus is of similar ilk, rejecting a
state-law cannon of statutory construction arguably favorable to class-wide arbitration. These, and similar cases, strongly suggest
courts will not be easily amenable to overturning arbitration agreements based on common law legal and equitable principles. [5]

Conclusion
The Supreme Court’s decision in Gilmer v Interstate/Johnson Lane Corp, 500 US 20 (1991) broke the log jam that, until then, had
prevented employers and employees from entering into comprehensive arbitration agreements. Epic Systems resolved concerns that
public policy considerations emanating from other statutes (e.g., the National Labor Relations Act or the Fair Labor Standards Act)
might limit the effect of arbitration agreements. Stolt-Nielsen and, now, Lamps Plus put to rest concerns of inadvertent class-wide
arbitrations undermining the primary reasons many employers, and, perhaps, employees, choose to arbitrate employment disputes:
the relative speed and efficiency of arbitration.
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There remain issues to consider. As New Prime held, interstate transportation workers, including independent contractors, are
statutorily exempt from coverage under the FAA. Therefore, practitioners representing employers with interstate transportation
workers should turn to state law, if possible, to create binding arbitration agreements. Lichon will undoubtedly generate arguments
opposing employment-related arbitration agreements in certain, limited circumstances. Although, in the absence of a similar
decision from the Michigan Supreme Court, Lichon’s unpersuasive analysis and case-specific holding may leave it an anomaly.
Finally, although Stolt-Nielsen and Lamps Plus should preclude unwitting class-wide arbitration, practitioners whose clients wish to
avoid consolidated arbitrations should carefully review state law and draft their agreements accordingly.
Endnotes
1. See, e.g., Heurtebise v Reliable Bus Computers, 452 Mich 405, 411 (1996) (citing Chippewa Valley Schs v Hill, 62 Mich App
116 (1975)) (“arbitration clauses are to be liberally construed with any doubts to be resolved in favor of arbitration”); EEOC v
Waffle House, Inc, 534 US 279, 289 (2002) (quoting Gilmer v Interstate/Johnson Lane Corp, 500 US 20 (1991)) (courts interpret
arbitration provisions under a “liberal federal policy favoring arbitration agreements”).
2. Lamps Plus, 139 SCt at 1414 (citing Green Tree Financial Corp-Ala v Randolph, 531 US 79, 89 (2000)).
3. The authors, lawyers who work in a law firm, appreciate the Lichon majority’s confidence. At the same time, they suspect
reasonable minds may differ with respect to whether law firm employees are entirely immune from acts of sexual harassment, even
those acts that may be characterized as sexual assault.
4. Robert A. Lusk & Adam J. Walker, Epic Systems Clears a Wider Path for Arbitration in Michigan, 27 Michigan Disp Resol
J 6 (2019).
5. We note Michigan’s Arbitration Act permits courts to strike down arbitration clauses based on “ground[s] that exist in law or
equity,” MCL 691.1686.

__________________
About the Author
Anya M. Lusk, a 2013 Albany Law School graduate, has practiced in insurance coverage and defense litigation and now focuses on
educational and employment law at Lusk Albertson. She worked with the Third Judicial District Court in Albany while in law school,
and she is also licensed to practice in the United States District Court for the Eastern District of Michigan. Anya can be reached at (248)
988-5686 or ALusk@LuskAlberton.com.
Robert A. Lusk, a 1985 Wayne State University Law graduate, founded Lusk Albertson in 2010 and served as its CEO until 2019.
He holds Martindale-Hubbell’s highest ranking for legal skills and ethics (AV Preeminent), was recently honored as one of the Best Lawyers
in America, is a AAA employment arbitrator, has served as the President of the Michigan Council of School Attorneys, and has been
recognized as a Leading Lawyer in Michigan. He is a frequent speaker on Education Law topics and has published articles on Education
Law and Labor and Employment Law. Robert can be reached at (248) 988-5662 or RLusk@LuskAlbertson.com.
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Book Review: Mediating with Families
(Fourth Edition)
by Zena Zumeta
This book review originally was published on Mediate.com.
Authors: Mieke Brandon and Linda Fisher
Lawbook Co., 2018, Australia
Available in U.S. and worldwide from Thomson Reuters
Zena Zumeta

I have been a fan of Mieke Brandon and Linda Fisher’s book Mediating with Families since their
first edition in 2002, so I was delighted to find they have updated it again, for the 4th edition.
When it first came out, I reviewed it and noted how it was both thorough and deep. The 4th Edition is amazing — broad,
thorough, and deep. It is a unique text, in that it is not a casebook, nor an edited book of contributions. The authors have done a
wonderful job of covering the field of family mediation. It is also so well written that it is a pleasure to read.
As a law school and dispute resolution adjunct professor I have been looking for such a book. It covers the issues that a mediator
needs to consider in each area, and also goes into case studies and mediator techniques. It is up to date, dealing with topics that
are of current interest in the field, such as the use of technology; LGBTQ families and mediation; the voice of the child; elder and
adoption mediation; family violence; cultural issues; and assisted reproduction and surrogacy. In addition, it thoroughly covers
the familiar areas of family mediation such as parenting plans, property distribution issues, ethics and standards of practice, family
dynamics, and the different approaches to mediation. Finally, the book covers mediation theory and process, stages of mediation,
and mediation techniques.
The section on Family Violence is extremely thorough, touching on assessment; types of violence including physical and nonphysical violence; men as victims, and the dynamics of violence.
Their chapters on the process of mediation, additional practice considerations, and the language of mediation are particularly
helpful. These chapters consolidate a lot of information and give it to the student not only in manageable bites but with theory,
questions to ask, case examples, and advice. The process chapter takes the student from the beginning of the mediation to the end,
and includes techniques as well as reminders of mediation basics such as “Eliciting underlying needs and interests” and “The role
of the mediator as ‘agent of reality’”. The additional practice considerations chapter includes in depth the issue that all students and
mediators want: Dealing with Impasses. They include causes, indicators, examples, and techniques. It is very helpful.
The book is Australian, which gives a different slant to many of the issues, and sometimes makes it not as relevant as a U.S. book
might be to us, but mostly adds to the value of the book by introducing new information and approaches. One of the techniques
used in Australia that I am intrigued by is the setting of agendas with questions instead of statements. Their example is on p. 403:
Agenda
• How do we continue our parenting roles?
• How can the children spend time with each of us?
• How can we keep the children safe and secure?
• living arrangements
• special days and holidays
• discipline
• the role of grandparents
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• How will we communicate as parents?
• How will we make decisions for our children in the future?
They also mention our more familiar approach:
Agenda
• Children’s needs
• Living and spending time with each parent
• Safety
• Special days
• Communication
However, I find the question approach quite compelling, and was happy to try it out with my own clients.
There are some difficulties because of differences in terminology, but most of those differences can be overcome pretty easily. I did
have to look up “superannuation” to find out it’s an Australian government process for contributing to retirement funds, but they
paired “heads of agreement” with “terms of settlement” so that was easy to understand.
Finally, their discussion of cross-cultural issues naturally focuses on Australian cultures and is therefore not as relevant as a U.S.
book would be. However, there are many American texts on cross-cultural issues for mediators, so we do not have to rely on this
book.
I am thrilled to have this book available both for me as a practitioner and for my students and training participants as a textbook. I
know it is a book I will refer to again and again for many years.

__________________
About the Author
Zena D. Zumeta is president of the Mediation Training & Consultation Institute and The Collaborative Workplace. She received her Juris
Doctor from the University of Michigan Law School. Ms. Zumeta is a former board member and president of the Academy of Family
Mediators, (now merged into the Association for Conflict Resolution) past president of the Michigan Council for Family and Divorce
Mediation, and past Regional Vice President of the Society of Professionals in Dispute Resolution. She is currently a member of the Advisory
Council for the Family Section of the Association for Conflict Resolution.
Ms. Zumeta has extensive experience as a trainer, mediator, facilitator and consultant. She has been providing mediation services since
1981 and mediation training since 1984. She is an approved civil and family mediator in Michigan, and an approved mediation trainer
for Michigan, Ohio, Tennessee, Georgia and other states. Her website is http://zenazumetamediation.com/.
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Mediating in Diverse
and Minority Communities
by Erin R. Archerd
U.C. Hastings Law Professor Carol Izumi, and a host of Michigan lawyers and neutrals, led ADR
Section members in two stimulating discussions on mediating with diverse parties.

Erin R. Archerd

The Section held workshops on June 12, 2019 at the University of Detroit Mercy School of Law
and June 13, 2019 at the Eberhard Center in Grand Rapids. For both workshops, Izumi spoke
about science of implicit social cognition, and the speed with which we unconsciously categorize
people by race and gender. When categorizations are tied to implicit or explicit negative beliefs
about certain groups, they can impact the way we treat other people.

Looking at the large body of scientific research in the area, Izumi emphasized that while our implicit cognitions can predict
behaviors they are also not impervious to change. Changing unconscious biases, however, requires intention
and awareness, which begins with a motivation to change the way our unconscious biases might be influencing our own behavior.
One way of trying to measure unconscious biases is the Implicit Association Test, which is available online. Other ways include
reflecting on snap judgments you find yourself making about people, and watching for discrepancy experiences. In other words,
when you find yourself thinking, “I’m surprised when this person said or did X,” take a minute and think about whether that
surprise comes from your implicit assumptions about how you expected the person to act.
We all have biases and only by focusing our attention on biases we may hold can we begin to address the ways in which those
biases affect how we interact with other people. This requires energy. To change our biases, we need to find ways to sharpen our
focus like practicing mindfulness or keeping reflective journals or joining practice groups that help us examine our experiences
as mediators. It is also helpful to expose ourselves to a broad range of people and expand our social contacts, to give us counterstereotypical exemplars that can cause us to reexamine the stereotypes we hold.
As a personal example, I took an Implicit Association Test looking at Gender-Career connections. As a full-time working
professional woman with two small children at home, I was surprised to discover I associated women with domestic tasks more
than with careers outside the home. Perhaps that should not be surprising given larger societal patterns, but I was genuinely
surprised to receive that result. It did make me wonder how such unconscious attitudes might impact my responses in a domestic
mediation setting or an employment dispute.
I have been making a conscious effort to address that
bias. For example, I thought about the men I know
who are stay at home dads and women I know who
have high-profile professional careers. It takes effort to
address biases, and we have to start by acknowledging
our biases exist.
Many thanks to the Section members who spoke
and attended both the Detroit and Grand Rapids
events. Betty Widgeon created a Resource Guide for
the discussion that is available on the SBM website
for members who are interested in learning more and
were not able to attend the discussions. This includes
a lending library of books for Section members.

Workshop speakers at the Eberhard Center in Grand Rapids
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__________________
About the Author
Erin R. Archerd is an Associate Professor of Law at the University
of Detroit Mercy. She currently serves as the
Co-Chair of the American Bar Association Dispute Resolution
Ethics Committee and is on the Executive Council of the State Bar
of Michigan Alternative Dispute Resolution Section. She can be
reached at archerer@udmercy.edu or (313) 596-9834.

Workshop speakers at the University of Detroit Mercy School of Law

See you at the
Annual Meeting
on October 11 and 12!
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ALTERNATIVE DISPUTE RESOLUTION SECTION
2019 Annual Meeting & ADR Conference REGISTRATION
October 11-12, 2019

Inn at St. Johns  44045 Five Mile Rd  Plymouth  48170
This conference has been approved for 11 hours of Advanced Mediation Training
Register online at https://www.eiseverywhere.com/adr1019 or by mail (see below)
P #:___________________
Name: _______________________________________________________

Cost (REGISTRATION DEADLINE: October 7, 2019)
Family Mediation Module, Friday, Oct 11, 8:00-Noon (includes breakfast)
 Family Mediation Module Attendee.................................................... $60

Email Address: _______________________________________________
Law students must register with their law school email adress.

Law School (if student): ________________________________________

Your Firm/Company: __________________________________________

Address: _____________________________________________________

 * Law/Graduate Students .................................................................... $30
 Networking Lunch, box lunch ............................................................ $20

ADR Section Conference, 12:30 p.m., Friday–12:30 p.m. Saturday
 ADR Section Conference ................................................................. $150
 * Law/Graduate Student ..................................................................... $75


** Sitting Judge/Conference Presenter ........................................... FREE

*

Law student may register online but will need to use their law school e-mail.

**

Registration fee for sitting judges, is waived. You MUST register by mail and
MUST pay for your lunch if attending the networking lunch, and/or pay for
dinner if you are attending Friday night’s award ceremony.

City:________________________ State: ____ Zip: _________
Telephone: ( _____ ) ______________________
Banquet Guest Name: ________________________________________
Guest Email Address: _________________________________________
Enclosed is check # ________________ for $ _____________________
Please make check payable to: State Bar of Michigan
Pay by credit/debit card at https://www.eiseverywhere.com/adr1019

Questions
For additional information regarding the conference, please contact
Mary Anne Parks at parks.maryanne@gmail.com or 248-895-6400.

ADR Conference Materials
Print materials will NOT be provided this year. Electronic materials will be
available several days before the conference. Watch your email for details
on how to access the materials as we get closer to the conference.

Choose Your ADR Section Conference Saturday Tracks
9:00 a.m.  TRACK 1: Meditation and Mindfulness for the Mediator
 TRACK 2: Disclosures and Conflicts
10:15 a.m.  TRACK 1: Building a Career in ADR and Mentoring New ..
Practitioners
 TRACK 2: I Know What Your Job is!!
11:15 a.m.  TRACK 1: Safety in Mediation
 TRACK 2: Microaggressions:
ADR Annual Meeting (Sat. 8:30-9:00 a.m.)
I am going to Attend the Annual Meeting ......................................... FREE



Friday Evening (5:30–9:00 p.m.)
 I plan to attend the Awards Banquet, includes dinner .................... $50
I will have:
 Chicken Breast  Roasted Portobella-Red Pepper Tian
 Filet of Beef
 My guest plans to attend the Awards Banquet, includes dinner ..... $50
My guest will have:

Hotel Information

 Chicken Breast  Roasted Portobella-Red Pepper Tian
 Filet of Beef

HOTEL RESERVATIONS CANNOT BE MADE WITH THIS FORM.

The Inn at St. John’s has reduced rates for our Section, based on
availability, on reservations made by September 25, 2019. You can
contact the hotel at 734-414-0600 and reference “State Bar of Michigan.”
Neither the hotel’s website nor its toll-free number has access to this group
information. You must call to reserve at a discount.
Cancellation Policy: Registration and Payment must be received at the SBM on or before
October 7, 2019. Refunds will be provided only for Cancellations received in writing at the
SBM by October 7, 2019. That notice can be made by e-mail (tbellinger@michbar.org), fax
(517-372-5921 ATTN: Tina Bellinger), or by U.S. mail (306 Townsend St., Lansing, MI 48933
ATTN: Tina Bellinger.)
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Grand total = $________

Register One of Two Ways
Online: https://www.eiseverywhere.com/adr1019
Mail your check and completed registration form to:
State Bar of Michigan
Attn: Seminar Registration
306 Townsend Street
Lansing, MI 48933
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Upcoming Mediation Trainings
General Civil Mediation Training
The following 40-hour mediation trainings have been approved by
SCAO to fulfill the requirements of MCR 2.411(F)(2)(a). For more
information, visit the SCAO Office of Dispute Resolution web-site,
and click on “Mediation Training:”

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/
ODR/Pages/Mediation-Training-Dates.aspx
Plymouth: September 26-28, October 18-19, 2019
Training sponsored by Institute for Continuing Legal Education
Register: http://www.icle.org/modules/store/seminars/
Bloomfield Hills: October 14, 16, 18, 21, 23, 25,
and 26, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org
Lansing: October 15-18 & 21, 2019. Training sponsored by
Resolution Services Center of Central Michigan
Register: http://www.rsccm.org

8-Hour Advanced Mediation Training
Mediators listed on court rosters must complete eight hours of
advanced mediation training every two years. The trainings listed below
have been pre-approved by SCAO to meet the content requirements
of the court rules (MCR 2.411(F)(4), MCR 3.216(G)(3)) for advanced
mediation training for both general civil and domestic relations
mediators.

Lansing: September 13, 2019. Training sponsored by
Resolution Services Center of Central Michigan
Register: http://www.rsccm.org
Bloomfield Hills: September 19, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org
Holland: October 3, 2019. Training sponsored by Mediation
Services Register: http://www.mediationservices.works
Plymouth: October 11-12, 2019
ADR Section Annual Meeting includes 8 hours of Advanced
Mediation Training
Training sponsored by ADR Section of State Bar of Michigan
Registration available later in 2019

Domestic Relations Mediation Training
SCAO requires 40-hours of mediation training for divorce and
custody issues as well as an 8-hour Domestic Violence Screening
Training for mediators. The trainings below include both the
40-hour domestic training and 8-hour screening training unless
otherwise noted.

Dearborn: October 17-19 and 24-26. Training sponsored
by Wayne County Dispute Resolution Center.
Register: https://wcdrc.org/domestic-mediation-trainings/

How to Find Mediation
Trainings Offered in Michigan
Mediation trainings are regularly offered by various
organizations around Michigan. Mediators who wish
to apply for court mediator rosters must complete
a 40-hour training approved by the State Court
Administrative Office. Courts maintain separate
rosters for general civil and domestic relations
mediators, and there are separate 40-hour trainings
for each. In addition, domestic relations mediators
must complete an 8-hour course on domestic
violence screening. Mediators listed on court rosters
must complete eight hours of advanced mediation
training every two years. MCR 2.411(F)(4)/3.216 (G)
(3).
Most mediation trainings offered in Michigan are
listed on the SCAO Office of Dispute Resolution
web-site:
http://courts.mi.gov/Administration/SCAO/
OfficesPrograms/ODR/Pages/Mediation-TrainingDates.aspx

Bloomfield Hills: November 8, 2019
Training sponsored by Oakland Mediation Center
Register: http://www.mediation-omc.org
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Thanks to our Annual Meeting Sponsors for their generous support!

LAW OFFICES OF RILEY & HURLEY, P.C

LeibADR LLC
Laura A. Athens

Attorney and Mediator

EARLENE R. BAGGETT-HAYES
Attorney, Arbitrator, Mediator, Trainer
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ALTERNATIVE DISPUTE RESOLUTION SECTION

SPONSORSHIP FORM
2019 Annual Meeting & ADR Conference
October 11-12, 2019  Inn at St. John’s  44045 Five Mile Rd  Plymouth  48170
Sponsorship Registration Deadline September 20, 2019
To become a sponsor register online or submit your registration form and check by mail before
September 20, 2019. You can use our easy online registration at
https://www.eiseverywhere.com/adr1019 or complete the form on reverse and submit with
payment to the address listed. For recognition at the conference please e-mail your firm logo
to parks.maryanne@gmail.com before Friday, September 17, 2019.

Sponsorship Levels and Benefits
Bronze Sponsor ..................................................... $100
Receive recognition in program materials distributed to all attendees and listing on signage displayed at
the ADR Conference.
Silver Sponsor .................................................... $250
Receive one complimentary admission to the ADR Section Conference (Noon, Oct. 11–12:30 p.m.
Oct.12, 2019), recognition in program materials, listing on signage displayed at the ADR Conference,
and acknowledgement from the podium during the awards banquet. (Does not include complimentary
admission to the Family Mediation Module Friday, Oct 11, 8:00-Noon)

Gold Sponsor ...................................................... $500
Receive one complimentary admission to the ADR Section Conference (Noon, Oct. 12–12:30 p.m. Oct.13,
2018), two complimentary banquet tickets, recognition in program materials, listing on signage displayed
at the ADR Conference, and acknowledgement from the podium during the awards banquet. (Does not
include complimentary admission to the Family Mediation Module Friday, Oct 11, 8:00-Noon)
Platinum Sponsor ............................................ $1,000
Receive three complimentary admissions to the ADR Section Conference (Noon, Oct. 12–12:30 p.m.
Oct.13, 2018), two complimentary banquet tickets, recognition in program materials, listing on signage
displayed at the ADR Conference, and acknowledgement from the podium during the awards banquet.
(Does not include complimentary admission to the Family Mediation Module Friday, Oct 11, 8:00-Noon)
If you choose this option, please contact Mary Anne Parks to receive your online registration code for your
second and third complimentary conference admissions.

Complete form on reverse and submit with payment by September 20, 2019.
For additional information regarding Sponsor benefits and reservations, contact Mary Anne Parks at 248-895-6400 or
parks.maryanne@gmail.com

Sponsorship fees are non-refundable. Payment for sponsorship add-ons (Family Mediation Module, Conference Registration, Awards
Banquet) must be received at the SBM on or before October 7, 2019. Refunds will be provided only for cancellations received in writing at
the SBM by October 7, 2019. That notice can be made by e-mail (tbellinger@michbar.org), fax (517-372-5921 ATTN: Tina Bellinger), or by
U.S. mail (306 Townsend St., Lansing, MI 48933 ATTN: Tina Bellinger.)
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WE CAN,
WE WILL,
WE MUST
Diversity
creates
greater trust
and confidence
in the
administration
of justice
and the
rule of law,
and enables
us to better
serve our
clients
and society.

We believe that diversity and inclusion are core values of the legal
profession, and that these values require a sustained commitment to
strategies of inclusion.
Diversity is inclusive. It encompasses, among other things, race,
ethnicity, gender, sexual orientation, gender identity and
expression, religion, nationality, language, age, disability, marital
and parental status, geographic origin, and socioeconomic
background.
Diversity creates greater trust and confidence in the administration
of justice and the rule of law, and enables us to better serve our
clients and society. It makes us more effective and creative by
bringing different perspectives, experiences, backgrounds, talents,
and interests to the practice of law.
We believe that law schools, law firms, corporate counsel, solo and
small firm lawyers, judges, government agencies, and bar
associations must cooperatively work together to achieve diversity
and inclusion, and that strategies designed to achieve diversity and
inclusion will benefit from appropriate assessment and recognition.
Therefore, we pledge to continue working with others to achieve
diversity and inclusion in the education, hiring, retention, and
promotion of Michigan’s attorneys and in the elevation of attorneys
to leadership positions within our organizations, the judiciary, and
the profession.

Sign the Michigan Pledge to Achieve Diversity and Inclusion in the Legal
Profession. michbar.org/diversity/pledge
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Connect With Us

The Alternative Dispute Resolution Section has a website and interactive community for its members - SBM Connect. This private
community enhances the way we communicate and build relationships through the Section. Log in to SBM Connect today and see
what the buzz is all about!
The ADR Section SBM Connect hyperlink is:
http://connect.michbar.org/adr/home
• ACCESS to archived seminar materials and The Michigan Dispute Resolution Journal
• FIND upcoming Section events
• NETWORK via a comprehensive member directory
• SHARE knowledge and resources in the member-only library
• PARTICIPATE in focused discussion groups

ADR Section Mission
The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:
1) Providing training and education for ADR professionals;
2) Giving professionals the tools to empower people in conflict to create optimal resolutions; and
3) Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities.

Join the ADR Section
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating.
The Section's annual dues of $40 entitles you to receive the Section's The Michigan Dispute Resolution Journal, participate in programming,
further the activities of the Section, receive Section ListServ and SBMConnect announcements, and participate in the Section's
SBMConnect and the Section's Discussion ListServ. The Section's ListServ and SBMConnect provide notice of advanced training
opportunities, special offers for Section members, news of proposed legislative and procedural changes affecting your ADR practice, and
an opportunity to participate in lively discussions of timely topics.
In implementing its vision, the ADR Section is comprised of several Action Teams. You are encouraged to participate in the activities
of the Section by joining an Action Team. The Action Teams include the Skills Action Team, responsible for advanced ADR training
provided at the annual ADR Summit, annual ADR Meeting and Conference, and Lunch and Learn teleseminars; Effective Practices and
Procedures Action Team, responsible for monitoring and initiating judicial and legislative changes affecting ADR in Michigan; Judicial
Access Team, charged with assisting courts to provide ADR to litigants; and the Publications Action Team, providing this Journal and
Listserv and SBMConnect announcements concerning meetings, conferences, trainings and other information related to ADR.
The membership application is at: http://connect.michbar.org/adr/join.
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ALTERNATIVE DISPUTE RESOLUTION SECTION
MEMBERSHIP APPLICATION 2018-2019
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating. To comply with
State Bar of Michigan requirements, lawyer applicants to the ADR Section are called Members and non-lawyer applicants to the
ADR Section are called Affiliates. The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:
1.

Providing training and education for ADR professionals;

2.

Giving professionals the tools to empower people in conflict to create optimal resolutions; and

3.

Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and
communities.

Membership in the Section is open to all members of the State Bar of Michigan. Affiliate status is open to any individual with an
interest in the field of dispute resolution.
The Section’s annual dues of $40.00 entitle you to receive the Section’s Michigan Dispute Resolution Journal, participate
in programming, further the activities of the Section, receive Section listserv announcements, participate in the Section’s
SBMConnect discussions, and receive documents prepared by and for the ADR Section.
In implementing its vision, the ADR Section is comprised of various Action Teams. You are encouraged to participate in the
activities of the Section by joining an Action Team. Information on Action Teams will be forwarded upon processing of this
Application.
Note: Dues are due between October 1 and November 30.

APPLICATION TYPE: ____ Member

____Affiliate

NAME: _________________________________________________
FIRM: __________________________________________________
ADDRESS: _______________________________________________
_________________________________________________________
CITY: ______________________ STATE: _____ ZIP CODE: _________
PHONE:____________________________________________

All orders must be accompanied by
payment. Prices are subject to change
without notice.
Please return payment to:
Samuel E. McCargo
Lewis & Munday PC
535 Griswold Street, Suite 2300
Buhl Bldg
Detroit, MI 48226-3683

E-MAIL: __________________________________________
State Bar No. ______________ ___________________ (if applicable)
Have you been a Member of this Section before:_____
Are you currently receiving the Dispute Resolution Journal? _____

Annual dues are $40.00. There is no proration for dues and membership
must be renewed on October 1 of each year.
Make checks payable to State Bar of Michigan: Enclosed is check #___________________
Members using a Visa or MasterCard must join online at e.michbar.org.
Non-members must submit payment by check.
Revised 5/2018
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Editor's Notes
The Michigan Dispute Resolution Journal is looking for articles on ADR subjects for future issues. You are
invited to send a Word copy of your proposed article to The Michigan Dispute Resolution ADR Section
Immediate Past Chair, Lee Hornberger at leehornberger@leehornberger.com, William D. Gilbride, Jr. at
wdgilbride@abbotnicholson.com and Editor Erin Archerd at archerer@udmercy.edu.
Articles that appear in The Michigan Dispute Resolution Journal do not necessarily reflect the position of the
State Bar of Michigan, the ADR Section, or any organization. Their publication does not constitute endorsement
of opinions, viewpoints, or legal conclusion that may be expressed. Publication and editing are at the discretion
of the editor.
Prior Journals are at http://connect.michbar.org/adr/journal.

ADR Section Member Blog Hyperlinks
The SBM ADR Section website contains a list of blogs concerning alternative dispute resolution topics that have been submitted by members of the
Alternative Dispute Resolution Section of the State Bar of Michigan.
The list might not be complete. Neither the State Bar nor the ADR Section necessarily endorse or agree with everything that is in the blogs. The
blogs do not contain legal advice from either the State Bar or the ADR Section.
If you are a member of the SBM ADR Section and have an ADR theme blog you would like added to this list, you may send it to ADR Section
Immediate Past Chair Lee Hornberger at leehornberger@leehornberger.com with the word BLOG and your name in the Subject of the e-mail.
The blog list link is: http://connect.michbar.org/adr/memberblogs.

ADR Section Social Media Links
Here are the links to the ADR Section's Facebook and Twitter pages.
You can now Like, Tweet, Comment, and Share the ADR Section!
https://www.facebook.com/sbmadrsection/
https://twitter.com/SBM_ADR https://www.linkedin.com/groups/12083341

ADR Section Homepage
The ADR Section website Homepage is at http://connect.michbar.org/adr/home . The
Homepage includes the Section Mission Statement, Who We Are, Why You Should
Join the ADR Section, and Let Litigants Know that MEDIATION Really Works.
The Homepage also provides access to the Section calendar, events, and ADR Section
publications.
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The Michigan Dispute Resolution Journal is published by the ADR Section
of the State Bar of Michigan. The views expressed by contributing authors
do not necessarily reflect the views of the ADR Section Council. The
Michigan Dispute Resolution Journal seeks to explore various viewpoints in
the developing field of dispute resolution.
For comments, contributions or letters, please contact: 
William D. gilbride, Jr. - wdgilbride@abbotnicholson.com - 313-234-6412
Lee Hornberger - leehornberger@leehornberger.com - 231-941-0746
Erin Archerd - archerer@udmercy.edu - 313-596-9834
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