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The Chair’s Corner
by Sheldon J. Stark

Continued on Page 3

For many members of the ADR Section, we are not their primary State Bar affiliation. For most, 
primary membership relates to specific practice areas. For example, we have many domestic 

relations practitioners in our Section, and most belong to the Family Law Section. We have 
numerous labor and employment lawyers, and most belong to the Labor and Employment Law 
Section. We have lots of business and real property specialists, and most belong to the Business 
Law or Real Property Law Sections. The same is true of commercial litigators who belong to 

the Litigation Section, tort lawyers who belong to the Negligence Section, probate practitioners who belong to the Probate & Estate 
Planning Section and young lawyers who belong to the Young Lawyers Section.    Because mediation, arbitration and other forms of 
ADR impact all of these practice areas, many choose to belong to our Section, as well. We welcome their participation, their ideas and 
their contributions to our goal of improving and expanding the climate in Michigan for ADR.

Because of our relationships to so many diverse practice areas, there is excellent collaboration and cooperation between the ADR 
Section and the efforts of other Bar Sections, particularly in the education arena. A prime example of this collaboration is our upcoming 
Representing Clients in Mediation: The Art of Effective Mediation Advocacy which we will present on June 6 in Grand Rapids and 
on June 29 in Novi.  I’m delighted to say that our Mediation Advocacy program is being co-sponsored by the Labor and Employment 
Law Section, the Litigation Section, the Probate & Estate Planning Section, the Real Property Law Section and the Young Lawyers 
Section. So what is mediation advocacy, you might ask?  Good question!

When handling matters in their practice area --- a business break up, a commercial dispute, a wrongful discharge, a complex real 
property conflict, or a probate dispute, for example --- many lawyers approach mediation as one more stop on the litigation express, 
one more hurdle to jump, one more place to be zealous advocates seeking to score every point, paint the other side in dark colors and 
achieve total victory. Mediation is a very different process from litigation. It is an opportunity to step back and look for better ways to 
achieve a good outcome. By failing to recognize this difference, advocates do not always achieve the best results for their clients in the 
most cost-effective fashion. Our seminar, featuring some of the best litigators and mediators in practice today, provides fresh insight 
into how mediation advocacy differs from traditional principles of zealous advocacy. Our seminar shares with litigators the many 
unique ways mediation offers opportunities to save costs, manage risk, find WIN/WIN solutions, improve communications, repair 
relationships and reach better results, more enduring resolutions, at less cost. Mediation advocacy is truly different. If counsel is to get 
the most out of the mediation process and do the best job for her client, she must understand that distinction and how to take full 
advantage of it.  

Whether you’re an advocate in mediation or a provider of mediation services, you will be glad you attended in Grand Rapids or Novi. 
The faculty will be different in each location.  A link to full details and a form to register can be found here for Grand Rapids:  http://
connect.michbar.org/adr/events/eventdescription?CalendarEventKey=abeda4dc-6f82-4636-9f0d-3619adf9001e&CommunityKey=8aa
9f208-87ad-4434-8e05-bb1982c6b20d&Home=%2fadr%2fhome

And here for Novi: https://tinyurl.com/lkrjmg2

In addition to mediation advocacy, the Skills Action Team, chaired by Bob Wright, is working hard on the 2017 Annual Meeting. Skills 
has recruited an exciting line up of Michigan talent to help you stay current, learn new techniques, gain fresh insight into how the mind 
works, and advance your skills. Save the date: October 13-14, 2017, at the Inn at St. Johns. Watch for sponsorship opportunities and 
registration coming soon! Skills is already working on our next ADR Summit and has scheduled it for March 13, 2018, with nationally-
recognized mediator and trainer Lee Jay Berman.

Our Effective Practices and Procedures Action Team under the leadership of Marty Weisman and our Automatic Mediation Task Force 
under the leadership of Bill Weber are working hard to amend the law to make mediation “automatic” in most civil cases, replacing 
case evaluation, a dispute resolution process widely seen as less and less effective in resolving disputes. SCAO statistics suggest it may 
be resolving no more than 15% of cases submitted. Parties who believe “automatic” mediation is not appropriate for their particular 
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Proposed Amendments to  
Mediate Appeals Court Disputes

On November 30, 2016, ADM File No. 2014-25, the Michigan Supreme Court ordered that consideration be given to amendments 
to MCR 7.306 and 7.316 concerning mediation. Under the proposed amendment to MCR 7.306, judges in an intra-court dispute 
would be required to submit to mediation before filing a complaint for superintending control under this rule. The proposed 
amendment of MCR 7.316 would provide that the Supreme Court may order an appeal to mediation. 

Justice Markman commented concerning the proposal, expressing particular concerns about appeals to the Michigan Supreme Court 
being submitted to mediation. Bob Wright, Chair of the Skills Action Team of the ADR Section, wrote a comprehensive response to 
Justice Markman's comments. Bob's response was used as the ADR Section's response to the Supreme Court's request for comments. 
The Section's comment letter follows along with the Supreme Court's acknowledgement of receipt.

                      

matter will have a number of important opt out provisions. Our proposed legislation moves selection of a mediator up early in the life 
of a case to help resolve discovery disputes and assist in narrowing issues. The Section has retained a lobbying firm to assist in passage 
of our proposed statute. Marty and Bill were at the center of the Section’s successful passage of the Revised Uniform Arbitration Act in 
Michigan. We wish them well in this endeavor, as well.   

Our Section to Section Action Team, chaired by Mike Leib, has successfully partnered with the Young Lawyers Section to create a 
hotline for ADR “newbies” to access experienced practitioners to answer their questions and lend them good advice in managing the 
ADR process. For a look, visit http://connect.michbar.org/yls/communityresources/adrpartnership

Section to Section is now responsible for planning our Regional Mediator Forums, where mediators learn from one another in a relaxed 
atmosphere. Our next Forum will be in Traverse City in the late fall. Keep your eyes open for dates and times.

We welcome the addition of a new member to our Publications Action Team, Erin Archerd, a recent professor at the University of 
Detroit Mercy School of Law. Erin assists Lee Hornberger in turning out the outstanding quarterly journal you’re currently reading.  
Next year, Lee will Chair the Section and Erin will take over as Editor-in-Chief. We hope you will contribute articles to the Journal to 
do your part in advancing the climate for ADR in Michigan.  Submit your proposed materials to leehornberger@leehornberger.com . 
We welcome stories about mediation, practice tips, techniques, book reviews, legal updates and analysis, useful forms, etc. --- whatever 
you believe will help others do a better job in the ADR arena.  

I’m also pleased to announce the new chair of our Diversity Committee, Danielle Potter.  Danielle works for the Friend of the Court in 
Ottawa County. She is assembling an active committee to work on improving Section diversity and increasing inclusion for one and all.  

Thank you for “listening” and thank you for being a member of our Section! If you have not done so already, please take this 
opportunity to visit our homepage on the State Bar website to access a rich database of materials you can put to immediate use in your 
practice, including audio recordings of past seminars, course materials, and practice tips.  http://connect.michbar.org/adr/home . Access 
is available to anyone in the Section. 
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Making Peace in an Unlikely Place  
Through Alternate Dispute Resolution  

 
by Kate Kesteloot Scarbrough

Executive Director, Mediation & Restorative Services
 

Prison might not be the first place you think of when you imagine alternative dispute resolution, but 
more than 40 men at E.C. Brooks Correctional Facility in Muskegon have been trained as community 

mediators and they are making peace every day.

Community can mean a town or an intentional gathering of like-minded people, as in a church community or a work place.  It can 
also be a school or a neighborhood.  I suspect we rarely think of a prison as a community, but I would suggest that prisons are their own 
communities and they are part of our community, and that is why a Community Dispute Resolution Center trained men to become 
mediators at E.C. Brooks.  

Mediation & Restorative Services is one of 18 Community Dispute Resolution Programs in Michigan.  In early 2014, E.C. Brooks 
agreed that Mediation & Restorative Services could bring Brian Pappas, PhD, JD, LLM, Associate Clinical Professor of Law at 
Michigan State University College of Law, into the facility to provide a SCAO-approved general civil mediation training to 25 men, the 
resident unit manager and the chaplain.  

The goals in training the men as mediators were improving their conflict resolution skills, decreasing violence within the facility, 
preparing the men to bring those skills to their outside communities, and connecting them with community-based volunteer 
opportunities upon their release.  

The facility staff and Mediation & Restorative Services jointly developed clear eligibility criteria for the training and prepped the 
applicants before they, and we, committed to the training.  The July 2014 training was a full week--40 hours of intense intellectual 
stimulation and anxiety as each man took part in role plays to practice their new skills.  

In December 2014, Pappas returned to the facility, bringing 12 MSU law students.  The students and the E.C. Brooks community 
mediators took part in a mediation competition all day, with local area community mediators volunteering as judges.  The prison 
community mediators showed up freshly barbered, groomed and shined, and they gave the law students a run for their money!  

The students and inmates competed in three, two-hour rounds of judged mediation competition.  The mediators assisted participants 
in resolving two conflicts typically faced in the outside community and one conflict typically found inside a correctional facility.  The 
competition style and rules were consistent with those used at International Academy of Dispute Resolution Mediation Tournaments.  

In July 2016, Mediation & Restorative Services and Pappas trained 21 more mediators at E.C. Brooks.  Six men from the 2014 cohort 
acted as coaches and mentors to the new mediators.  In December 2016, Brooks and MSU met again in competition.  Although MSU 
College of Law won the competition, the winning individual mediator in both competitions was a man from E.C. Brooks.  

The competition days were incredibly powerful for everyone involved.  The competition judges included professional mediators, 
lawyers, court administrators, current and former judges and experienced community volunteer mediators.  Without exception, the 
competition judges reported that they were impressed with the level of skill among the competitors, and that the experience moved 
them profoundly.  The law students, too, felt strongly about the experience.  One student shared his experience on Facebook:

I will never forget the day I had today.  Myself and several other MSU Law students spent the day at a Michigan state 
prison in Muskegon doing a mediation competition with inmates who received the same training that we had in 
August.

While my classmates and I learned to mediate civil and small claims matters, these guys learned how to mediate 
amongst one another.  Sometimes they’re small matters, but sometimes inmates’ safety hangs in the balance.  One 
man told me that an inmate died a few years ago as a result of an argument that for many would have been a minor 
incident.

Kate Kesteloot Scarbrough
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It was incredible to get to know those guys and understand that while their decisions had gotten them there in the first 
place, their actions had the potential to make their community safer and more civil.  I think so often, people forget 
that incarcerated individuals are still human, that they still have emotions, and that they still have the ability to make 
their world a better place for others, if even in a small way.

These guys are fathers, husbands, and friends.  Some of them will die in prison, and they’ve come to terms with 
that.  I guess it just goes to show that those we imprison are still human, and that human nature compels us, even 
subconsciously, to make the world around us a better place.

The men of Brooks also had a strong reaction.  One inmate noted, “We were competing with our minds.  This is the closest I have felt 
to free in a long, long time.”  

The facility guards observing the competition expressed their surprise and admiration for the men competing, and I watched a 
competition judge discuss “The Merchant of Venice” and the quality of mercy with a man who has been incarcerated for more than 20 
years.  

I have met regularly with the inmates to address specific skills and to prepare for the competition.  During those times, we have talked 
often about how they are using their skills inside with other Brooks community members.  After the competition, as part of the overall 
debrief, we talked for the first time about other ways they are using their skills.  Several men noted that they are using these same skills 
with their families--using them to both deepen their understanding and also move forward in the process of reconciliation.  One 
mediator told the group, “Talking with my family, I see now that my choices didn’t just imprison me; my family is imprisoned with 
me.”  

It is probably not a stretch to say that most men living in our prison communities are not practiced at healthy conflict resolution and 
communication.  One of the Brooks mediators said after the training, “I feel like I hear with different ears now.”  

Mediators have strong listening skills; they are adept at looking at situations from multiple points of view, keeping conversation 
constructive, and shifting discussion from the parties’ positions to their underlying needs.  

The inmates shared both their increased confidence and their pride in their accomplishments.   Many of the Brooks mediators have 
lived inside for a long time, and the competition was a chance to see if they could interact effectively with “regular people,” as they put 
it.  Several of the men specifically mentioned that they were less fearful of going back out into “the world” because they were confident 
now that they could talk with people and that they had something to offer.  

Mediation training is not a panacea for all that ails people in prison, but it offers some encouraging potential.  For example, conflict 
resolved respectfully and effectively in prisons could keep people safer; it could mean more days in general population and more days 
taking part in productive programming. Men who have become more skilled listeners and communicators may find deepened family 
relationships upon their return home, which could, in turn, affect their willingness to regularly support their children.  

Skilled listeners and effective communicators are also attractive to potential employers, potentially making it easier for the men to be 
successful when they rejoin our communities.  

Of course, a larger sample, more rigorously studied would be necessary to flesh out this picture.  

In the meantime, the Brooks mediators are using their skills to assist other members of their community in resolving conflict peaceably, 
demonstrating that people in conflict can solve problems without violence and in a way that lets them both walk away with their 
dignity intact.   

_______________

About the Author

Kate Kesteloot Scarbrough is the Executive Director of Mediation & Restorative Services in Muskegon, Michigan; a Community Dispute 
Resolution Center serving Muskegon, Oceana, Mason, and Manistee Counties. Since 2000, Mediation & Restorative Services has worked 
closely with the Muskegon County Juvenile Court using the concepts and practices of restorative justice.
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Joint sessions in mediation have been widely discussed in the literature, presentations, and training as 
well as in frequent debates among attorney advocates and mediators. Resistance to use of joint sessions 

is particularly prevalent in employment disputes, often for good reason. Unscripted, unrestricted, and 
unguided statements in open session by counsel or clients are risky and can be a recipe for mediation disaster. 

Yet, advocates and mediators who work together creatively to customize procedure to fit the particular needs, attitudes, personalities, 
relationships, issues, subject matter, complexity, timing, and other characteristics of their dispute and the people involved can 
dramatically enhance the process. This article discusses joint session statistics and rationale as well as various techniques for restructuring 
traditional joint sessions, making them more productive and effective.

I. CURRENT TREND AND STATISTICS

Given the national trend away from trials, as only slightly over 1% of all cases filed ever reach trial, mediation advocacy is gradually 
replacing trial advocacy. In pre-trial motion practice, trial lawyers use their advocacy skills and persuasive powers on judges. In 
arbitration, they use them on experienced and sophisticated arbitrators. However, mediation offers a rare opportunity to use them on 
laypersons like jurors, i.e., the clients on the other side.

Like vanishing trials, joint sessions are disappearing in employment and other cases. Recent statistics reported by Jay Folberg in the 
Winter 2016 Dispute Resolution Magazine published by the ABA Section of Dispute Resolution are very telling:

•  JAMS surveyed all of its panelists in March 2015 about use of joint sessions in mediation, with 76% of JAMS mediators 
responding

•  JAMS is a private ADR provider of mediation and arbitration services with more than 300 exclusive, independent contractor 
panelists across the US and Canada

•  JAMS files are primarily business and commercial disputes which are in litigation and where all parties are actively 
represented by attorneys

•  80% of JAMS mediators regularly used opening joint sessions when they began mediating as compared to 45% now, a 
reduction by almost half

•  Nearly 60% of JAMS mediators have experienced increased attorney resistance to the use of opening joint sessions although 
there are significantly higher regional variations along the West Coast. 

II. TRADITIONAL PROS AND CONS

Joint sessions are widely debated because they may disintegrate into an uncomfortable, upsetting, revealing, frustrating, contentious, or 
emotional misadventure . . . just like trials, except those are in public and mediations are in private. On the other hand, joint sessions 
can be persuasive, transforming, liberating, and game changing. These are common pros and cons of joint sessions:

A. Pros given by mediators
• Clients hear different points of view
• Clients get their quasi “day in court” in an era of vanishing trials
• Client empowerment is enhanced 
• Clients experience a “dry run” of the other side’s case before trial, when by then it’s too late to do something about it
• Clients can vent emotion constructively in a protected environment
• Clients are humanized
• Clients are educated directly and unfiltered by their own counsel
• Clients and counsel can ask questions to clarify, understand, and learn more information from the other side

Mediation Advocacy – Restructuring 
Traditional Joint Sessions

by Paul F. Monicatti, Attorney/Mediator/Arbitrator  

Paul F. Monicatti
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• Clients can show compassion or make a sincere apology if the situation warrants
•  Sends critical negotiation signals by subtle non-verbal communication from voice tone, facial expressions, hand gestures, 

demeanor, manner of speaking, and other body language
• Provides a forum for clients and their attorneys to tell a powerful and persuasive story with compelling themes
• Lays a foundation of downside risks for the other side to consider in later private caucus discussions with the mediator
• Gives attorneys and the mediator an opportunity to set the stage and create the desired negotiation atmosphere

B. Cons given by advocates
• Often argumentative, accusatorial, confrontational, or insensitive
• Inflames hostilities
• Hardens positions
• Polarizes counsel or clients further
• Rehashes what is already known from prior discovery and discussions
• Wastes time when clients or attorneys don’t respect or trust each other
• Intimidates clients
• Risks loss of client control in traumatic or emotional situations
• Gives clients unrealistic expectations if they believe what their lawyers are saying
• Exposes anxious clients to weaknesses and risks in their case 
• Facilitates a bad faith fishing expedition for information without serious intent to negotiate.

III.  INNOVATIVE TECHNIQUES FOR RESTRUCTURING THE TRADITIONAL JOINT SESSION IN ORDER TO 
OVERCOME ITS DRAWBACKS

A. “Learning Conversation” as used by Eric Galton from Texas

• Involves a collaborative group attempt to understand each other with no set agenda

•  Mediator acts as the joint discussion host to initiate conversation and mostly stay quiet as long as it goes well, occasionally joining 
in to take the conversation in a different direction

• Abandons traditional no-interruption rule in mediation

• Involves interactive dialog rather than a monolog, argument, or lecture

• Encourages polite, non-confrontational questions

• Especially suited but not limited to pre-suit mediations and those with limited discovery

• Little if any lawyer resistance or flare-ups

B. “Directed Discussion” as used by Jerry Palmer from Kansas

•  Mediator sets the agenda for focused joint discussion by specifically requesting the parties to address particular issues the 
mediator feels might be outcome-determinative

• Mediator thus controls what topics counsel discuss and the basic flow of information in an organized way

•  Mediator prepares a discussion outline for use in joint session based on information gleaned from pre-mediation written 
submissions and conversations with counsel

•  The Directed Discussion then flows from the mediator’s outline as the mediator directs questions to one side or another

•  After the Directed Discussion each party is given an opportunity to raise anything else, by question or comment, that they 
believe should be communicated to the other side before separating into private caucuses to consider the issues raised

C. “Joint Session 2.0” as used by Jeff Kichaven from California

• Counsel and the mediator work together to pre-arrange and set the agenda for focused joint discussion

•  Involves opposing counsel constructively “putting stuff out there” which the mediator then can take into caucus with the 
other side and explore with probing questions 
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•  Depends on counsel’s submission of pre-mediation materials far enough in advance of the hearing to allow time for the 
mediator to follow-up in ex parte phone calls with counsel

•  After reviewing the submitted materials, the mediator then confers with each counsel by phone to determine the critical 
issues and pressure points they need to be addressed in order to make progress with their client as well as those to be avoided 
because they’re too inflammatory

•  Mediator then works separately to convince the other side to focus on those issues in joint session in order to lay the 
foundation for productive conversation between attorney and client in the caucus to follow

•  To the extent that opposing counsel’s remarks have merit that can be acknowledged by counsel in the client’s presence when 
asked by the mediator in caucus, then client persuasion and progress have a chance

D. “Crossed Caucus” as used by the Author

•  Involves an informal discussion, adhering to a pre-arranged agenda of specific topics, where clients without attorneys or 
attorneys without clients meet and talk together, with or without the mediator, depending on the situation and whom the 
negotiation impediments are

• Relies on mutual agreement to have a casual conversation without confrontation, accusation, or argument

• Focuses on problem solving solutions not problem blaming

• Addresses what is most important to each side and their objectives

•  Especially useful in relationship-based disputes such as employer/employee, close corporation or family business, probate, life 
partner breakups

• Not useful where there is a  radical difference in client power or sophistication

E. Change in Sequence. Instead of opening a mediation in joint session, defer it until after emotions, accusations, and blame have been 
thoroughly vented in separate caucuses. Then perhaps the parties can convene in joint session to constructively discuss the unemotional 
issues in the dispute.

IV. CONCLUSION

What can be learned from these variations of traditional joint sessions? It would seem that the success of techniques A, C, and D 
depends primarily on the degree of trust and respect between counsel, clients, or both, whereas B’s effectiveness is a function of the trust 
and confidence the parties have in the mediator. All of them can work, but only if all sides share the same goal and want to truly resolve 
their dispute. They demonstrate how trustworthy advocates and mediators can salvage joint sessions by working together in exploring 
different ways to make them more productive and effective, if:

•  Advocates submit pre-mediation statements well in advance of the mediation in order to allow sufficient time for the 
mediator to follow up with them as necessary before mediation

• Advocates tone down the destructive rhetoric often heard in traditional joint sessions

•  Mediators coach advocates to drop unscripted, unrestricted, and unguided joint sessions and consider working together with 
them to customize procedure. 

_______________

About the Author
Mediator and arbitrator Paul F. Monicatti has served as the court-appointed Settlement Master for the recently settled Flint, Michigan, water 
contamination case in federal court and the prior Dow Corning breast implant insurance coverage litigation in state court. As a mediator for 
over 30 years, he has participated in negotiations resulting in the successful resolution of at least a couple thousand previously unsettled disputes. 
He is a partner with Richard L. Hurford in Strongbridge Negotiation Strategists which provides negotiation advice, consultation, and training 
to businesses and individuals. An Adjunct Law Professor at Western Michigan Cooley Law School, he teaches advocacy skills in negotiation, 
mediation, and arbitration. He authored and co-authored book chapters on settlement, negotiation, mediation, arbitration, and other dispute 
resolution methods  in ICLE’s Michigan Civil Procedure.
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Online Dispute Resolution Webinar
by William J Caprathe

On December 6, 2016, collaboration between the American Bar Association’s [ABA] Section of 
Dispute Resolution and Judicial Division resulted in a one-and-a-half  hour Webinar entitled  

“Online Dispute Resolution: What You Need to Know.”  The Program was also sponsored by the ABA’s 
Business Law Section, National Conference of State Trial Judges, and Senior Lawyers Division.

The Webinar was co-moderated by Spencer Punnett and Judge Bill Caprathe, and superbly directed by 
Spencer and the ABA staff. Three panelists highly qualified in Online Dispute Resolution [ODR], Colin 
Rule, Harrie Samaras, and Judge Monty Ahalt, presented their unique perspectives based on their extensive 
ODR experience.

Colin Rule

Colin, who is renowned for his extensive work in ODR, discussed what is happening with ODR in the USA and throughout the 
world. As director of ODR development for eBay and PayPal from 2003 to 2011, he helped establish a high-volume/low-value dispute 
resolution system through ODR. Fifty percent of the cases coming through their resolution center used ODR, and ninety percent of 
them were resolved through one-click type software. The system utilizes information technology to help resolve disputes efficiently, in a 
fast and fair manner.

Colin also describes ODR programs that are taking place around the world , for example,  ODR programs in the United Kingdom, 
British Columbia, Canada, the European Union, and the Netherlands, which include disputes such as property tax appeals, family 
matters, consumer protection, product liability, and insurance reimbursement claims, to name a few. 

On the home front, Colin now operates Modular Online Dispute Resolution Implementation Assistance [MODRIA], which is 
a kind of tool box approach that he breaks down into four categories or Legos:  1. Diagnosis, which is early assessment of the issues. 
2. Negotiation, where technology can be the fourth party at the table. 3. Mediation, when an independent third person can assist 
the negotiations. 4. Arbitration, which can be any evaluative assistance mechanism. The Legos can be combined in any number or 
sequence, depending on the circumstances involved. Technology can also be the overall process, where the mediator can conduct joint 
sessions through an electronic means and switch to caucusing concurrently with each side at the same time. Or the technology can 
be a portion of the standard mediation process, such as when the mediator and the attorneys or parties use technology to complete or 
enhance the process. In his follow-up remarks, Colin demonstrated the MODRIA procedure step by step.

Colin is emphatic when he surmises that there is no “A” for “Alternative” in “ODR.” There is a strong argument that ODR is the Justice 
System of the future.                                                                        

Harrie Samaras

Harrie is a full-time arbitrator and mediator for domestic and international matters. She described in detail her hands-on experience 
with three forms of ODR arbitration for commercial disputes. 

First is the arbitration she conducts through the World Intellectual Property Organization [WIPO].  It can be a one-or three-person 
arbitration panel that handles Domain Name Disputes. There is no limit to where the parties and arbitrators can be in the world. 
Communication can be by phone or email. Although the results are not binding, a vast majority of the cases settle as a result of ODR, 
and the detailed, reasoned results are published so people can be aware of what has happened and benefit from the experience of others.

Second is another nonbinding ODR arbitration application Harrie uses. It involves disputes over alleged illegal sharing of copyrighted 
material. It is an independent ODR review procedure between the user of copyrighted material [the subscriber] and the Internet Service 
Provider [ISP]. After the subscriber has been given multiple violation warnings, called copyright alerts, the ISP can take mitigating 
measures, such as limiting or precluding internet use. If the subscriber disagrees, it can pursue ODR Arbitration that is an independent 
review, administrated through the American Arbitration Association [AAA] and assigned to an arbitrator like Harrie. The decision is 
confidential.

Third is a binding arbitration procedure conducted by Harrie called “fixed Price Jobs,” which involves clients and freelancers from 
different parts of the world. This is also an AAA operation. The Information and attachments that are considered are communicated 
back and forth through evidence in a technological work room. The awards are formal and bare, involving small amounts of money. 

William J. Caprathe

Continued on Page 16
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AAA also offers ODR to provide foresight regarding the potential result of an actual arbitration. This is called “Case explorer 
arbitration,” which is a mock arbitration procedure that is totally on line. Harrie could be one of the three-to Five-mock arbitrators 
selected to hear the case. There are no deliberations, but evidence and questions can be submitted to the mock arbitrators. The answers 
and comments in a written report can be a less expensive way to learn about a case’s value, and what presentation adjustments need to 
be made at the actual arbitration.

Lastly, Harrie pointed out that  there is Federal legislation pending, The Copyright Claims Enforcement Act of 2016, providing 
a small claims alternative for ODR arbitration of copyright-infringement disputes that are less than $30,000. It will be based on a 
submission procedure, rather than having a full hearing.

Judge Monty Ahalt

Judge Ahalt explained how, after stepping down from the bench in 1999, he began a new career as an ADR neutral and technology 
innovator. He shared his experience as the founder of Virtual Courthouse.com, which enhances dispute resolution with technology 
of the present and future. This empowers the parties, counsel, mediators, courts, and institutions servicing dispute resolutions to use 
a more efficient procedure before going to court. A participant can start the procedure online or offline, or join in an already started 
procedure by appearing online or offline. They can use the web, telephone, video, or all three. The benefits are privacy protection, 
having the assistance of a neutral, party control/choice, and a simplified, efficient, and low-cost process. He describes in detail how the 
Virtual Courthouse.com system works.

The keys to ODR’s future, based on Judge Ahalt’s experience, is not technology, which is growing in leaps and bounds at record speed; 
instead, it is overcoming barriers, the most significant of which is people wanting to maintain the status quo. In order to overcome the 
barriers and keep the ODR ball rolling, great leadership is needed from lawyers, mediators, and judges. It will take bold leaders who 
are willing to drive changes. As stated by the late, great basketball Coach Jimmy Valvano: the ingredients of the pattern for success are 
vision, strategy, enthusiasm, and hard work.

Conclusion

The three panelists in this webinar are truly examples of leaders who have, on the modern ODR stage, applied the Valvano ingredients 
for success. They provided us with a unique opportunity to hear the latest information about ODR from experts who are deeply involved 
in ODR on a regular basis. This article is merely an overview of their presentations. For a complete audio transcript of their remarks, 
including their helpful overheads, go to: https://shop.americanbar.org/eBus/Store/ProductDetails.aspx?productId=259380628 

__________________

About the Author

William J. Caprathe spent 15 years as a trial attorney before being elected as a judge of the Bay County Circuit Court in 1980. He retired 
from that position after 30 years on the bench, and now conducts arbitrations and mediations, and intermittently sits on assignment. He is a 
Community Resolution Center Board member and volunteer mediator. He serves on the State Bar of Michigan’s Alternative Dispute Resolution 
Council, is a member of the State Bar’s Equal Access Initiative, and is Chair of the State Bar’s Criminal Law Section. He performs ADR 
services through Michigan Judicial Alternative Dispute Resolution (Mi-JADR PC), at offices in Bay City and Livonia. ( www.mijadr.com )  
He is also an active member of the Professional Resolution Experts of Michigan (PREMi,  http://premiadr.com/ ). 

http://www.mijadr.com/
http://premiadr.com/
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How to Represent a Party  
in a Domestic Relations Mediation

by  John P. Nicolucci

1. Pre-Mediation Conference Preparation

A. Discovery

1) Interrogatories

2) Requests for Production of Documents

3) Depositions of the parties, pertinent witnesses and expert witnesses

B. Appraisals

1) Real property

2) Business entities

3) Vehicles, boats, etc.

4) Personal property

C. Asset and Debt Determination and Valuation

1) Obtain all current statements – financial accounts, retirement accounts, mortgages, HELOC, etc.

2) Invoices – for purchase of high value assets

3) Account statements – remaining debt

D. Determining Issues to be Addressed at the Mediation Conference

1) Determine which issues have been resolved/settled by the parties.

2) Determine which issues are to be addressed at the Mediation Conference.

3) Are the parties addressing custody, parenting time and child support for one or more minor children?

4) Or, are the parties only going to address the division of marital assets and debts at the Mediation Conference?

E. Counseling Clients on Mediation

1) Explain the process.

2) Identify the possible advantages including reduction in costs and time required to settle cases.

3) Even if no agreement is reached, the range of issues or settlement positions between the parties may be narrowed.

4) Identify Mediation Conference procedures including down time and possible length of the Mediation Conference.

2. Selection of the Mediator

A. Is the Mediator someone whom you have worked with in the past or is well-suited to the case?

B.  If you have worked with this Mediator in the past, then this allows you to be familiar with the Mediator’s style and 
preferences for such things as preparation of the Mediation Conference Brief.

C. If the Mediator is new to you, then:

1) Contact others for insight as to the Mediator;

2)  Contact the Mediator directly for purposes of introduction, perhaps an overview of the case, style of brief which the Mediator 
prefers, and format for the Mediation Conference.

3. Drafting of the Mediation Conference Brief

A. Statement of Facts

B. Custody – Legal and Physical

John P. Nicolucci



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l S u m m e r ,  2 0 1 7

P a g e  1 8

Continued from Page 17

1) Include your proposed division of custody between the parties

2) Parenting time schedule

3) Include your proposed parenting time schedule

C. Child Support

1) Include support calculations/spreadsheets

D. Spousal Support

1) Include support calculations/spreadsheets

E. Marital Assets and Debts

1) Real Property – obtain and attach appraisals

2) Personal Property – obtain and attach appraisals for high value items or items in dispute

3) Financial Accounts – attach copies of the most recent statements

4) Business Entities – attach business appraisal reports

5) Retirement Assets – attach most recent statements

6) Vehicles – attach Kelley Blue Book reports

F. Pre-Marital Agreements

1) Attach copy(ies) of all applicable agreements signed by the parties prior to the marriage

G. Pre-Marital Assets

1)  Provide a detailed list of pre-marital assets 

H. Proposed Division of Assets and Debts/Settlement

1) Prepare detailed spreadsheet identifying assets and debts to be assigned to each party

2) Attach as a separate exhibit to the Mediation Conference Brief

3) Bring extra copies!

4. Legal Authority

A. Cite pertinent legal authority and attach copies of cases, statutes or other authority if needed

B. Deposition transcripts/hearing transcripts

 1) Attach pertinent portions of the transcripts

5. Attending the Mediation Conference

A. What to bring with you:

1) Bring the entire file

2) Calculator and calendar

3) Computer and/or smart phone for Mediation Conference research (issues come up!)

B. Items for your client to bring:

1) Food, beverages, computer, other work to be completed

2)  This allows your client to be as comfortable as possible and to remain occupied during lulls in the Mediation Conference and 
means that your client is less likely to determine that he or she has had enough and wishes to leave.

C. Attire

1) Attorney – formal

2) Client – comfortable, yet professional

D. Arrival

Continued on Page 19
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1) Early – to meet with the Mediator prior to arrival of the other attorney or the parties

E. Selection of Conference Room

1) Be aware that the conference room may be your home/office for the next 4 to 12 hours or more.

2)  Select a conference room that provides comfort and the ability to work, paying particular attention to chairs, table, view, 
location of restrooms, amount of privacy, and heating/cooling considerations.

F. Negotiations

1) Determine the ebb and flow of the Mediation Conference

2) Determine your role – vocal leadership or remaining behind the scenes

3) Are the parties making progress?  If so, then do not get in the way.

4) Determine one or more of the primary issues.

5) Do you need to meet with the Mediator without the parties or the other attorney present?

6) Does your client wish to air his or her grievances to the Mediator before he or she can complete the mediation process?

6. Conclusion/Settlement

A.  If the parties reach a settlement, then the terms need to be specific, in writing, and signed by the parties, attorneys and the 
Mediator.

B. If issues remain, then the attorneys need to determine the continuing role for the Mediator.

C.  If the case is not settled in its entirety, then can we narrow the issues to be addressed at a future mediation session or as the case 
goes forward? 

__________________

About the Author

John, a partner with Foster Swift Collins & Smith PC, is a litigator and a member of the firm’s General Litigation Practice Group. He has 
extensive experience in Michigan No-fault Automobile Insurance litigation as well as other types of property and casualty insurance litigation. 
Other core components of John›s practice include domestic relations, commercial litigation and insurance regulation. He serves as leader of 
the firm's Family Law Practice Area. His trial experience includes both bench and jury trials in the United States District Court, circuit and 
district courts throughout the State of Michigan, State of Michigan administrative agencies as well as state and federal appellate courts. John has 
successfully argued cases before the United States Sixth Circuit Court of Appeals as well as the Michigan Supreme Court and Court of Appeals.

What is the Difference Between Litigation 
Advocacy and Mediation Advocacy?

And Why Should You Care?
Edmund J. Sikorski, Jr.

Litigators are highly focused on one thing – Litigation.

That applies as well to documents and data recovered by discovery. The focus of that process is, WHAT 
HAPPPENED? 

Next comes marshalling evidence and expert opinion to support a theory of liability. The focus of that process is to establish HOW and 
WHY IT HAPPENED.

Next comes the effort to determine how the evidence can be presented in the most convincing manner.  In that process, evidentiary 
objections must be anticipated and overcome. 

In this adversary environment, it is natural for entrenched positions to develop as the focus on a litigated conclusion intensifies, thereby 
threatening civility with the opposite party. 

Edmund J. Sikorski, Jr.
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The very nature of the process creates at least three cognitive impediments that directly affect conflict resolution, and thus the likelihood 
of settlement:

First: Advocacy Bias—Concentrating on the case’s strengths with insufficient attention to its weaknesses.

Second: Cognitive Dissonance--- Failing to consider data contradicting one’s viewpoint.

Third: Certainty Bias--- Over-optimism about the outcome.

The enthusiasm generated by this process can infect the client to the extent that it can’t be modified later without disappointing the 
client. We know, however, that 98% of all litigation settles at some point before the terrifying words “Call the jury” are uttered, at 
which time the combatants suddenly understand the perils of their scorched earth tactics and seek to find an accommodation with the 
opponent. This means that at some point the risk taking of litigation must pause enough to give serious consideration to a resolution 
that is acceptable to the client.

This new case analysis demands a skill set that is dramatically different. It is called MEDIATION ADVOCACY.

      We do not ask generals to be diplomats or diplomats to be generals.

Mediation Advocacy focuses on soliciting the cooperation of the opposing party by finding common ground instead of asserting a 
position.

The language, presentation and the approach must change from belligerence to diplomacy. The goal changes to reaching a mutually 
acceptable result, regardless of the claims of the parties. Risk analysis centers on the costs, monetary and emotional.  Mediation 
Advocacy does NOT include telling the other side what you will do to beat them at trial, as that approach will never be persuasive. 

Mediation advocacy is simply the developed art of persuasion. The other side must be persuaded that it is in their best interests to settle 
the dispute on your terms. This skill set was first described by Aristotle 2400 years ago:

     “Of the modes of persuasion furnished by the spoken word there are three kinds.
     The first depends on the personal character of the speaker; the second on putting 
     the audience into a certain frame of mind; the third on the proof, or apparent proof
     provided by the word of the speech itself”

First, the mediation advocate must have command of the facts from both sides of the table. The law relating to the subject may 
have little to do with the terms of dispute resolution. Boisterous bombastic denunciations will always backfire. Treating people with 
disrespect, even when their stories verge on questionable, is normally counterproductive.

Second, the decision makers on the other side will be the first jurors. They are the intended audience.

Appeal is made to the inherent human emotions along five general themes: (Haidt 2012 The Righteous Mind)

1.  Care or Harm

2.  Fairness or Cheating

3.  Loyalty or Betrayal

4   Authority or Subversion

5.  Sanctity or Degradation

Every legal case will contain one or more of these themes. If employed in the mediation presentation they will have the identical effect 
as in an opening statement to the jury.

Third, proof or apparent proof is largely a function of presentation. A picture is worth a thousand words, because seeing is believing.

Aristotle had only oratory, and perhaps a few drawings to put mental images in the minds of his audience. 2400 years later we not only 
have pictures, photographs, and dramatizations, but also animations to carry the theme of presentations.  Use of imagery in any form is 
an absolute necessity in presentations.

Conclusion

Is the goal a litigated conclusion or a negotiated conclusion?

A litigated conclusion is NOT the same as cutting a business deal that considers and weighs the otherwise unspoken far reaching 
interests and objectives of the client and involves the client in the decision-making process.

Continued from Page 19

Continued on Page 21
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Michigan Supreme Court Decisions in
 2016 About Arbitration

by Lee Hornberger
Arbitrator and Mediator

The Michigan Supreme Court issued three decisions in 2016 about arbitration. Altobelli v Hartmann1 and 
Beck v Park West Galleries, Inc2 concerned the scope of the agreement to arbitrate. Ronnisch Construction 

Group, Inc v Lofts on the Nine, LLC,3 concerned attorney fees in a construction lien arbitration case.

In Altobelli the Supreme Court ruled that plaintiff’s tort claims against the individual principals of a law firm 
fell within the scope of an agreement to arbitrate that required arbitration for any dispute between the law firm and a former principal. 
The plaintiff, a former principal of the firm, challenged actions that the individual defendants had performed in their capacities as 
agents carrying out the business of the firm. The plaintiff was attempting to bypass the agreement to arbitrate by suing the individual 
principals in a court proceeding rather than the law firm in an arbitration proceeding. The Supreme Court ruled that this was a dispute 
between the firm and a former principal that fell within the scope of the agreement to arbitrate and was subject to arbitration. The 
Supreme Court reversed those portions of the Court of Appeals opinion4 which had held the matter was not subject to arbitration. 
Altobelli instructs us that the wording of the agreement to arbitrate is vitally important and, regardless of how much work goes into the 
drafting of the agreement to arbitrate, there are risks of unintended consequences. 

Beck partially reversed the Court of Appeals5 and discussed whether an arbitration clause contained in invoices for artwork purchases 
applied to disputes arising from prior artwork purchases when the invoices for the prior purchases did not refer to arbitration. The 
Supreme Court held that the arbitration clause contained in the later invoices cannot be applied to disputes arising from prior sales 
with invoices that did not contain the arbitration clause. The Supreme Court reversed that part of the Court of Appeals judgment that 
extended the arbitration clause to the parties’ prior transactions that did not refer to arbitration. 

In Beck, the Supreme Court specifically recognized the policy favoring arbitration of disputes arising under collective bargaining 
agreements but said this does not mean arbitration arising under an agreement to arbitrate between parties outside of the collective 
bargaining context applies to any dispute arising out of any aspect of their relationship.6 

Beck is a teaching point that the wording of the agreement to arbitrate is crucial and has to be given very important consideration.  

Altobelli and Beck are consistent with prior Supreme Court decisions about the importance of the language of the agreement to 
arbitrate.7

The Supreme Court ruled in Ronnisch Construction Group, Inc (Justices Viviano, Markman, McCormack, and Bernstein), a 
construction lien and attorney fee case, that the plaintiff can seek attorney fees under MCL 570.1118(2), of the Construction Lien Act 
(CLA), where the plaintiff received a favorable arbitration award on a related breach of contract claim but did not obtain a judgment on 

Effective litigation advocacy concentrates on a litigated result and is not distracted by a concerted effort toward compromise resolution.

Effective mediation advocacy concentrates on choice of words, the manner in which they are delivered, and a presentation that will give 
the opposing party a reason to reconsider its position and cooperate in reaching resolution without actual trial. 

__________________

About the Author
 
Edmund J. Sikorski, Jr. J.D., is a mediator in Ann Arbor, Michigan. He is a recipient of the 2016 National Law Journal ADR Champion 
Trailblazer Award and a past member of the Board of Directors of the Florida Academy of Professional Mediators (2014-2015). He speaks and 
writes extensively on ADR topics, including “Litigator’s Practical Guide to Successful Mediation.” He has litigated in the Michigan and Federal 
trial and appellate courts for more than thirty years. Prior to law school, he was an accomplished surgical and Emergency Room technician 
working at hospitals in Detroit and Ann Arbor, Michigan. He can be reached at edsikorski3@gmail.com   www.edsikorski.com 
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its construction lien claim. The arbitrator did not address the attorney fee claim but reserved that issue for the Circuit Court. According 
to the Supreme Court, the Circuit Court may award attorney fees to the plaintiff because the plaintiff was a lien claimant who prevailed 
in an action to enforce a construction lien through foreclosure. This opinion affirmed the Court of Appeals.8  
  
Justices Young, Zahra, and Larsen dissented. They said the Legislature communicated that recovery of CLA attorney fees is authorized 
only to parties who prevail on a construction lien. The CLA attorney fees provision only allows a court to award fees to a lien 
claimant who is a prevailing party. Because the plaintiff did not meet the definition of a CLA lien claimant, and because it voluntarily 
extinguished its lien claim before the Circuit Court could have so determined, the plaintiff was not entitled to attorney fees.

Ronnisch Construction Group, Inc teaches us that (1) a lienee can be subject to CLA attorney fees in an arbitration proceeding, and, (2) 
according to three dissenting Justices, there might be a risk in accepting payment after the award but before confirmation. 

__________________

About the Author

Lee Hornberger is an arbitrator and mediator. He was selected to the 2016 Michigan Super Lawyers list, is a recipient of the George N. 
Bashara, Jr. Award from the State Bar’s Alternative Dispute Resolution Section in recognition of exemplary service, and is a member of The 
National Academy of Distinguished Neutrals. He is Chair-Elect of the State Bar’s Alternative Dispute Resolution Section, Editor of The 
Michigan Dispute Resolution Journal, former Chair of the ADR Committee of the Grand Traverse-Leelanau-Antrim Bar Association, 
former member of the State Bar’s Representative Assembly, former President of the GTLA Bar Association, and former Chair of the Traverse 
City Human Rights Commission. He is a member of the Professional Resolution Experts of Michigan (PREMi), an invitation-only group of 
Michigan’s top mediators. He is an arbitrator with the AAA, FMCS, FINRA, Forum, MERC, NFA, and NMB. He received his B.A. and 
J.D. cum laude from The University of Michigan and his LL.M. in Labor Law from Wayne State University. He can be reached at 231-941-
0746 and  leehornberger@leehornberger.com .    

(Endnotes)
1    499 Mich 284 (2016).

2   499 Mich 40 (2016).

3   499 Mich 544 (2016).

4    Altobelli v Hartmann, 307 Mich App 612 (2014).

5   Beck v Park West Galleries, Inc, unpublished opinion per curiam of the Court of Appeals, issued March 3,  2015, Docket No 319463.

6    See generally Kaleva-Norman-Dickson Sch Dist No 6 v Kaleva-Norman-Dickson Sch Teachers’ Ass’n, 393 Mich 583 (1975).

7   The following pre-2016 Supreme Court decisions highlight the importance of the wording of the agreement to arbitrate. 

      Wireless Toyz Franchise, LLC v Clear Choice Commc’n, Inc, 493 Mich 933 (2013), in lieu of granting leave to appeal, reversed the Court of 
Appeals, for the reasons stated in the Court of Appeals dissent, Docket No 303619 (May 31, 2012), and reinstated the Circuit Court order 
confirming the arbitration award. The Court of Appeals dissent, approved by the Supreme Court, said the stipulated order to arbitrate intended 
that the arbitration would include claims beyond those already pending in the case because the stipulated order allowed further discovery, gave 
the arbitrator powers of the Circuit Court, and the award would represent a full and final resolution of the matter. This meant, according to the 
Supreme Court, that claims not pending at the time the order to arbitrate was entered were not outside the scope of the arbitrator’s powers. 

      In Hall v Stark Reagan, PC, 493 Mich 903 (2012), a four to three majority decision of the Supreme Court reversed that part of the Court of 
Appeals decision, 294 Mich App 88 (2012), which had held the matter was not subject to arbitration. The Supreme Court reinstated the Circuit 
Court order ordering arbitration concerning the motives of the defendant shareholders in invoking the separation provisions of the Shareholders’ 
Agreement. According to the Supreme Court majority, this, including allegations of violations of Civil Rights Act, MCL 37.2101 et seq, was 
a “dispute regarding interpretation or enforcement of . . . parties’ rights or obligations” under the Shareholders’ Agreement, and was subject to 
arbitration pursuant to Agreement. The dissents said the Shareholders Agreement provided only for arbitration of violations of the Agreement, not 
for allegations of discrimination under the Civil Rights Act.

      Gates v USA Jet Airlines, Inc, 482 Mich 1005 (2008), vacated an arbitration award and remanded the case to the Circuit Court because one of the 
parties submitted to the arbitration panel an ex parte submission in violation of the arbitration rules. Gates is an example of how the agreement to 
arbitrate can control what, if any, ex parte communications with the arbitrator are permitted.

8     Ronnisch Construction Group, Inc v Lofts on the Nine, LLC, 306 Mich App 203 (2014). 
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ALTERNATIVE DISPUTE RESOLUTION 
 Best Practices for Judges  

 
 

Consider ADR in all cases. 
o Effective use of ADR allows parties to resolve their conflict in the least amount of time and 

at the lowest cost.  Use of ADR is also consistent with, and enhances, the key performance 
measures of public satisfaction and timeliness.   

 
Consult with parties as early as possible about the best process for their case. 

o In an early case or scheduling conference, discuss which ADR processes may be most 
appropriate for the case, when it should occur, and who the neutral service provider will 
be.  Issue an order focusing the parties’ initial discovery on the base information necessary 
for an early ADR event and specifying the court’s expectations regarding ADR. 

 
o Key questions to ask to help parties determine the most helpful process: 

 
 Would parties like an opportunity to develop their own solution in a confidential 

setting?  Try mediation. 
 

 Would parties benefit from an independent assessment of the value of their case?  
Try case evaluation or another nonbinding process such as Early Neutral Expert 
Evaluation.   

 
 Would parties like a trial, but also avoid the cost of a full trial?  Try a summary jury 

trial.  [See MSC Administrative Order 2015-1] 
 

Have parties identify a mediator early in the case. 
o Parties’ reaching agreement on who their mediator will be establishes maximum mediator 

credibility.  Selected early in the litigation, a mediator may be able to help parties remove 
obstacles to reaching a later full settlement of the case, for example, by helping parties 
negotiate discovery disputes.  Note:  judges are not to be involved in the selection of the 
neutral unless requested by the parties in writing or on the record.  MCR 2.411(B)(4) 
 

Schedule mediation to take place before case evaluation. 
o Mediation can be expected to dispose of approximately 75% of cases referred, significantly 

reducing the number of cases required to be set for case evaluation.  Note that by statute, 
case evaluation is only required for tort and medical malpractice cases. 

 
For additional information, see the “Michigan Judges Guide to ADR Practice and 
Procedure,” SCAO. 
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Documen
ts/ADR%20Guide%2004092015.pdf 
 

http://courts.mi.gov/administration/scao/officesprograms/odr/documents/
adr%20guide%2004092015.pdf

http://courts.mi.gov/administration/scao/officesprograms/odr/documents/adr%20guide%2004092015.pdf
http://courts.mi.gov/administration/scao/officesprograms/odr/documents/adr%20guide%2004092015.pdf
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Call for Nominations  
to be on ADR Section Council

Would you like to be a member of the Alternative Dispute Resolution Section Council of the State Bar of Michigan and be part of the 
effort to improve the climate in Michigan for ADR? Would you like to be part of a dynamic group of individuals working together on 
issues important to the professional ADR community? Would you like to help plan seminars, education programs and skills training?

If anyone would like to nominate themself or another ADR Section member attorney to the ADR Section Council for a term 
beginning October 14, 2017, please submit your letter of interest and resume to the undersigned by July 15, 2017.

ADR Section Council members are expected to attend most, if not all, of the every other month Council meetings. Meetings generally 
take place on a Friday morning in Lansing--and last approximately 3 hours--except for the Annual Meeting, which will take place 
during the October 13 and 14, 2017, Annual Meeting and Conference at The Inn at St. John's, 44045 Five Mile Road, Plymouth, MI 
48170, alternating month to month between in person and conference call meetings. Council members are also expected to be active 
on one or more of the Council action teams or task forces.

If you have any questions, please contact the undersigned. 

Joseph Basta
313-378-8625
jcbasta@yahoo.com
Chair
SBM ADR Council Nominating Committee

The Vanishing American Trial  
and Its Implications

by Shel Stark

For many years ADR, alternative dispute resolution, meant arbitration. Arbitration was thought 
to be a quick and inexpensive private and confidential alternative to the traditional jury trial. 

Over time, however, litigators "judicialized" the arbitration process to the point that in many 
instances it is difficult to distinguish from a bench trial. In recent times, ADR has come to mean 

mediation. Mediation has grown to be the ADR process of choice for most litigators. In August 2000, the Michigan Supreme Court 
adopted new court rules, MCR 2.410 and 2.411 authorizing state trial court judges to order civil disputes into some form of ADR. For 
most disputes, that process has been mediation and the number of civil trials has dropped dramatically. At it's heart, mediation is simply 
an assisted negotiation utilizing the services of a trained "neutral" to help the parties better understand one another and communicate. 
In the U.S. District Court for the Western District of Michigan, the federal bench has adopted a Voluntary Facilitated Mediation 
program to which many civil disputes are referred. http://www.miwd.uscourts.gov/sites/miwd/files/vfm_program_desc.pdf In the 
Eastern District, the bench recently adopted a new Local Rule 16.4 providing new rules governing referral of civil cases to mediation. 
https://www.mied.uscourts.gov/PDFFIles/localRulesPackage.pdf

Arbitration, mediation, case evaluation, negotiation - and more - have led some observers to talk of "The Vanishing American Trial." 
http://epstein.wustl.edu/research/courses.judpol.Galanter.pdf

The "Michigan Judges Guide to ADR Procedures" lists many additional ADR processes from which parties may choose for resolution 
of their disputes. http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Documents/ADR%20Guide%2004092015.pdf

Continued on Page 26
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ADR has become so pervasive, many ADR professionals today note the irony that the civil trial has today become the alternative dispute 
resolution process.

Have you tried a case lately? No? How long has it been? If your trial skills are getting rusty, you're not alone.

"Over the past 200 years, litigation in federal courts has continually changed.
The greatest change has taken place in the past 25 or 30 years. During this period
we have seen the almost total disappearance of civil trials in federal court." Rethinking Civil Litigation in Federal Court, by Hon. 
Patrick J. Walsh. The Journal of the Section of Litigation , Vol. 40 No. 1 Fall 2013 (ABA). http://www.americanbar.org/publications/ 
litigation_journal/2013-14/fall/rethinking_civil_litigation_federal_district_court.html

Judge Walsh provides data for all the federal circuits:

Circuit Total #  
Cases Filed

% Reaching Trial

1st 5,721 1.5
2nd  22,351 1.6
3rd 42,825  0.9
4th 17,593 1.0
5th 27,094 1.4
6th 22,135 1.0
7th 18,506 1.5
8th 16,452 1.1
9th 47,437 1.9
10th 10,825 1.5
11th 37,988 0.9

Judge Walsh’s solution is to change the way discovery is conducted. If the chances of trying the case are only 1 or 2%, he questions the 
value of engaging in expensive, contentious and thoroughgoing discovery - of "everything". Perhaps; perhaps not. Even if the case is 
not going to trial, discovery has a significant influence on the outcome. Mediation works best when both sides have all the information 
needed to properly evaluate the case for settlement. Sometimes - as in the typical employment dispute - critical information is known 
only to one side.

The lessons for ADR are similar. If the case will not be tried, litigator strategies in preparation for mediation might be better focused on 
resolution options rather than trial tactics. If counsel invests as much time and effort in preparation for mediation as once devoted to 
trial prep, there is little doubt the investment will lead to better results.

What are the implications of this emphasis on ADR in Michigan? In 2014, the State Bar of Michigan recently sponsored a forum, "The 
Future of Legal Services." In the December 2014 issue of the State Bar Journal, State Bar President Thomas Rombach followed up 
with a list of issues discussed: "...unbundled legal services, attorney licensing and regulatory reforms, legal education reforms, alternative 
billing methods, electronic filing, limited license legal technicians, pro se litigation...." State Bar Journal, December 2014, Volume 93, 
Number 12, pages 14-15. The "Vanishing American Trial" didn't make the list. As a mediator and former trial lawyer, I believe that’s a 
mistake.

In Michigan, the statistical picture is little different: the percentage of cases going to trial is only 1.2%. A successful litigator with 20 
years experience told me recently he has tried four cases in his entire career. "I've also arbitrated four cases," he added. "Do they count?"

When trial lawyers no longer try cases, there are consequences and implications for the bar and the public. The atrophy of trial 
experience deserves to be part of any "Future of Legal Services" discussion.

Continued from Page 25

Continued on Page 27
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1.  Declining experience evaluating cases for settlement: During my time at ICLE, the Institute of Continuing Legal Education, I met 
insurance executives concerned about how to value cases for settlement when the current crop of experienced trial lawyers retires. 
Newer, younger lawyers are fine litigators they think, but without trial experience, how can they accurately evaluate risk and make 
good judgments about resolution? At least one executive explored whether trial advocacy workshops might serve as an adequate 
substitute. The answer: “probably not".

2.  Lawyer exclusion from the valuation process: In the early days of my practice both as trial lawyer and as mediator, it was rare to 
run across defense counsel with only a limited role in the valuation process. Quite the contrary. Defense attorneys were crucial 
partners in evaluating their cases for settlement. Today, the opposite seems true, particularly with insured claims or sophisticated 
corporate defendants. Indeed, lawyers today often tell me their clients aren't especially interested in hearing their recommendations. 
In increasing numbers of cases, defense counsel arrive at the mediation table unaware of their own side's bottom line. The claim 
managers explain it this way: "I have way more experience in trial than my local counsel. Why would I ask for his advice?"

3.   Unreasonable positions in settlement negotiations: Insurance executives are right to be concerned about a growing lack of trial 
experience among the attorneys they retain. Too often unreasonable settlement proposals are placed on the table because the cases 
were not evaluated appropriately. Unreasonable settlement proposals based on inexperienced evaluation of risk can have a toxic 
impact on resolution.

4.  Unsound advice to clients: When I was in practice and representing clients, I tracked the number of cases I investigated versus the 
number of cases I accepted for litigation. The ratio hovered around 75:1. That's a lot of chaff to find the wheat. As a contingency fee 
lawyer, I limited my practice to cases I considered meritorious. Nonetheless, it was always clear to me which cases carried substantial 
risk; risk I was able to recognize after years of presenting claims to juries. Based on experience, I was able to explain to potential clients 
why proceeding with litigation was or was not a good investment of their time and energy. With little or no experience trying cases, 
plaintiff attorneys are hard pressed to distinguish solid cases from weak ones. A similar problem is occurring equally on the other side. 
For the defense, lack of trial experience has a powerful impact on when or whether to encourage clients to seek early resolution.

5.  Weak performance in trial: Cases are won and lost mostly on their facts. Lawyering nonetheless can make a big difference. When one 
of the lawyers is an experienced trial lawyer and the other is not, the result can be explosive: close cases are more often won by the 
client with the experienced trial lawyer; and the damage award is more likely to be out of proportion to the evidence.

This is a new era, an era of "The Vanishing American Trial." The loss of trial experience is as much a challenge to the profession in the 
21st Century as technology, regulation, unauthorized practice, electronic filing and the like. There are serious consequences for a public 
seeking access to justice when few lawyers have broad trial experience. The challenge warrants careful consideration and vision about 
where the practice is going. The “Vanishing American Trial” should be part of any discussion addressing the future of our profession.

Comments are closed. 
__________________

About the Author
Sheldon J. Stark, Mediator and Arbitrator 
2531 Jackson Ave., Suite 102 
Ann Arbor, MI 48103 
734-417-0287 
shel@starkmediator.com

Sheldon J. Stark offers mediation and arbitration services. He is a member of the National Academy of Distinguished Neutrals, a Distinguished 
Fellow with the International Academy of Mediators and an Employment Law Panelist for the American Arbitration Association. He is also a 
member of the Professional Resolution Experts of Michigan (PREMi). He is Chair of the council of the Alternative Dispute Resolution Section 
of the State Bar and former chair of the Skills Action Team. Mr. Stark was a distinguished visiting professor at the University of Detroit Mercy 
School of Law from August 2010 through May 2012, when he stepped down to focus on his ADR practice. Previously, he was employed by 
ICLE. During that time, the courses department earned six of the Association for Continuing Legal Education's Best Awards for Programs.  
He remains one of three trainers in ICLE's award-winning 40-hour, hands-on civil mediation training. Before joining ICLE, Mr. Stark was a 

Continued from Page 26

Continued on Page 28
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partner in the law firm of Stark and Gordon from 1977 to 1999, specializing in employment discrimination, wrongful discharge, civil rights, 
business law, and personal injury work. He is a former chairperson of numerous organizations, including the Labor and Employment Law 
Section of the State Bar of Michigan, the Employment Law and Intentional Tort Subcommittee of the Michigan Supreme Court Model Civil 
Jury Instruction Committee, the Fund for Equal Justice, and the Employment Law Section of the Association of Trial Lawyers of America, now 
the American Association for Justice. He is also a former co-chairperson of the Lawyers Committee of the American Civil Liberties Union of 
Michigan. In addition, Mr. Stark is chairperson of Attorney Discipline Panel #1 in Livingston County and a former hearing referee with the 
Michigan Department of Civil Rights. He was a faculty member of the Trial Advocacy Skills Workshop at Harvard Law School from 1988 to 
2010 and was listed in "The Best Lawyers in America" from 1987 until he left the practice of law in 2000. Mr. Stark received the ACLU's 
Bernard Gottfried Bill of Rights Day Award in 1999, the Distinguished Service Award from the Labor and Employment Law Section of the 
State Bar of Michigan in 2009, the Michael Franck Award from the Representative Assembly of the State Bar of Michigan in 2010. In 2015, 
he received the George Bahara, Jr. Award For Exemplary Service from the ADR Section of the State Bar.  He has also been listed in "dbusiness 
Magazine" as a Top Lawyer in ADR for 2012, 2013, 2015 and 2016.

Continued from Page 27

Washtenaw County  
Peacemaking Court Highlighted  

in National State Court Implementation Guide
The Washtenaw County Trial Court's Peacemaking Court is one of four peacemaking court programs highlighted in the recent 
implementation guide, "Inspired by Peacemaking: Creating Community-Based Restorative Programs in State Courts." (State Justice 
Institute, National Center for State Courts, and the Center for Court Innovations):* The guide is at: 
http://cdm16501.contentdm.oclc.org/cdm/ref/collection/adr/id/61
 
The Washtenaw County program began in 2013 with a grant from the Michigan Supreme Court to determine whether tribal 
peacemaking practices could be successfully integrated into Michigan's state court system. The Washtenaw County Peacemaking Court 
is indebted to its tribal court friends and other Native American peacemakers for their gifts of wisdom, support, and teachings of these 
ancient and important conflict healing practices. 
 
Several of the court's jurists and staff provide peacemaking to litigants and, where case conflicts exist, peacemaking is provided by 
the court's community partner, the Dispute Resolution Center. Since its inception, Washtenaw County has received requests for 
information on creating peacemaking programs within other state courts. 
 
For more information on the Washtenaw County Peacemaking Court, please visit its website:  
http://washtenawtrialcourt.org/Peacemaking 

*Please note:  the title for Washtenaw Trial Court Judge Darlene O'Brien is misstated in the Implementation Guide at page 13.
 It should read, "Hon. Darlene O'Brien, Judge of the 22nd Circuit Trial Court."

Dispute
Resolution 
Journal

State Bar of Michigan
306 Townsend St.
Lansing, MI 48933

The Michigan Dispute Resolution Journal is published by the ADR Section 
of the State Bar of Michigan. The views expressed by contributing authors 
do not necessarily reflect the views of the ADR Section Council. The 
Michigan Dispute Resolution Journal seeks to explore various viewpoints in 
the developing field of dispute resolution.
For comments, contributions or letters, please contact:  

Lee Hornberger - leehornberger@leehornberger.com - 231-941-0746 
Erin Archerd - archerer@udmercy.edu - 313-596-9834  
Joseph C. Basta - jcbasta@yahoo.com - 313-378-8625 
Sheldon Stark - shel@starkmediator.com - 734-417-0287 
http://connect.michbar.org/adr/newsletter

mailto:leehornberger%40leehornberger.com?subject=
mailto:jcbasta%40yahoo.com?subject=
mailto:shel%40starkmediator.com?subject=
http://connect.michbar.org/adr/newsletter
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General Civil  
Mediation Training

The following 40-hour mediation trainings have been approved by 
SCAO to fulfill the requirements of MCR 2.411(F)(2)(a). For more 
information, visit the SCAO Office of Dispute Resolution web-site,  
and click on “Mediation Training:”

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/
Mediation-Training-Dates.aspx    
Bloomfield Hills:  July 24 - 28, 2017 

November 14, 21, 28, December 5, 12, 2017
Trainings sponsored by Oakland Mediation Center 
Register online at www.mediation-omc.org/ or call 248-348-4280 
ext. 216

Plymouth: October 12-14, 27-28, 2017
Training sponsored by Institute for Continuing Legal Education
Register online at www.icle.org, or call 1-877-229-4350.

Domestic Relations  
Mediation Training

The following 40-hour mediation trainings have been approved by 
SCAO to fulfill the requirements of MCR 3.216(G)(1)(b):

Alpena:  September 18-20, 28-30, 2017
Training sponsored by Community Mediation Services
Contact info@mimediation.com or call 989-732-1576

Lansing: August 21-23, 28-30, 2017
Training sponsored by Mediation Training and Consultation Institute
Register online at http://learn2mediate.com/divorce-custody/

Ann Arbor: November 9-11, 16-18, 2017
Training sponsored by Mediation Training and Consultation Institute
Register online at http://learn2mediate.com/divorce-custody/

Upcoming Mediation Trainings

How to Find Mediation Trainings Offered in Michigan
 Mediation trainings are regularly offered by various organizations around Michigan. Mediators who wish to 

apply for court mediator rosters must complete a 40-hour training approved by the State Court Administrative 
Office. Courts maintain separate rosters for general civil and domestic relations mediators, and there are 
separate 40-hour trainings for each. In addition, domestic relations mediators must complete an 8-hour course on 
domestic violence screening. Mediators listed on court rosters must complete eight hours of advanced mediation 
training every two years. MCR 2.411(F)(4)/3.216 (G)(3). 

 Most mediation trainings offered in Michigan are listed on the SCAO Office of Dispute Resolution web-site: 
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx 

Advanced  
Mediation Training

Mediators listed on court rosters must complete eight hours of 
advanced mediation training every two years. The trainings listed 
below have been pre-approved by SCAO to meet the content 
requirements of the court rules (MCR 2.411(F)(4), MCR 3.216(G)
(3)) for advanced mediation training for both general civil and 
domestic relations mediators.

Grand Rapids: June 20, 2017
“Stop Action Mediation” (2 hrs)
Training sponsored by Dispute Resolution Center of  West Michigan
Register online at http://courts.mi.gov/Administration/
SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-
Dates.aspx   or call 616-774-0121

Bloomfield Hills: June 29, 2017 
Domestic Violence Screening (8 hrs)
Training sponsored by Oakland Mediation Center
Register online at www.mediation-omc.org/  
or call 248-348-4280 ext. 216

Bloomfield Hills: August 11, 2017 
“Mediator Wisdom” (8 hrs)
Training sponsored by Oakland Mediation Center
Register online at www.mediation-omc.org/  
or call 248-348-4280 ext. 216

Plymouth: October 13-14, 2017
ADR Section Annual Meeting includes 8 hours  
of  Advanced Mediation Training
Training sponsored by ADR Section of  State Bar of  Michigan

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://www.mediation-omc.org/
mailto:info@mimediation.com
http://learn2mediate.com/divorce-custody/
http://learn2mediate.com/divorce-custody/
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://www.mediation-omc.org/
http://www.mediation-omc.org/
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Editor's Notes

The Michigan Dispute Resolution Journal is looking for articles on ADR subjects for future issues. You are 
invited to send a Word copy of your proposed article to The Michigan Dispute Resolution Journal Editor Lee 
Hornberger at leehornberger@leehornberger.com.

Articles that appear in The Michigan Dispute Resolution Journal do not necessarily reflect the position of the 
State Bar of Michigan, the ADR Section, or any organization. Their publication does not constitute endorsement 
of opinions, viewpoints, or legal conclusion that may be expressed. Publication and editing are at the discretion 
of the editor.

Prior Journals are at http://connect.michbar.org/adr/newsletter. 

ADR Section Social Media Links
Here are the links to the ADR Section's Facebook and Twitter pages. 
You can now Like, Tweet, Comment, and Share the ADR Section!

https://www.facebook.com/sbmadrsection/
https://twitter.com/SBM_ADR

ADR Section Member Blog Hyperlinks
The SBM ADR Section website contains a list of blogs concerning alternative dispute resolution topics that have been submitted by members of the 
Alternative Dispute Resolution Section of the State Bar of Michigan.

 The list might not be complete. Neither the State Bar nor the ADR Section necessarily endorse or agree with everything that is in the blogs. The 
blogs do not contain legal advice from either the State Bar or the ADR Section. 

If you are a member of the SBM ADR Section and have an ADR theme blog you would like added to this list, you may send it to The Michigan 
Dispute Resolution Journal Editor Lee Hornberger at leehornberger@leehornberger.com with the word BLOG and your name in the Subject of the 
e-mail.

The blog list link is: http://connect.michbar.org/adr/memberblogs. 

ADR Section Homepage
The ADR Section website Homepage is at http://connect.michbar.org/adr/home . The 
Homepage includes the Section Mission Statement, Who We Are, Why You Should 
Join the ADR Section, and Let Litigants Know that MEDIATION Really Works. 
The Homepage also provides access to the Section calendar, events, and ADR Section 
publications.

mailto:leehornberger%40leehornberger.com?subject=
expressed.Publication
https://www.facebook.com/sbmadrsection
https://twitter.com/SBM_ADR
mailto:leehornberger%40leehornberger.com?subject=
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MEMBERSHIP APPLICATION 2015-2016

The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating. To 
comply with State Bar of Michigan requirements, lawyer applicants to the ADR Section are called Members and non-
lawyer applicants to the ADR Section are called Affiliates. The Section’s mission is: 

The Alternative Dispute Resolution Section provides members of the State Bar of Michigan and the 
general public with creative leadership in the dispute resolution field. The Section fosters diversity in 
the profession, develops and offers educational programs, promotes access to litigation alternatives 
regardless of income, monitors legislative and judicial activity and provides policy guidance, 
information and technical assistance on ethical issues, dispute resolution techniques and training 
design. The Section produces publications which promote wider use and excellence in the provision 
of alternative problem-solving techniques and dispute resolution services.  

Membership in the Section is open to all members of the State Bar of Michigan. Affiliate status is open 
to any individual with an interest in the field of dispute resolution. 

The Section’s annual dues of $40.00 entitle you to receive the Section’s Newsletter, participate in programming, 
further the activities of the Section, receive Section listserv announcements, and participate in the Section’s 
discussion listserv, and receive documents prepared by and for the ADR Section. 

In implementing its vision, the ADR Section is comprised of various Action Teams. You are encouraged to participate 
in the activities of the Section by joining an Action Team. Information on Action Teams will be forwarded upon 
processing of this Application.  

Note: Dues are due between October 1 and December 31. 

APPLICATION TYPE: ______ Member _______ Affiliate 

NAME: _________________________________________ 

ADDRESS: ______________________________________ 

________________________________________________ 

CITY: _______________STATE:_____ ZIP CODE:________ 

PHONE: ________________________________________ 

E-MAIL: _________________________________________ 

State Bar No._______________ (if applicable) 

Have you been a Member of this Section before: _________ 

Are you currently receiving the ADR Quarterly? _________ 

All orders must be accompanied by 
payment. Prices are subject to change 
without notice. 

Please return payment to: 

William D. Gilbride Jr.
Abbott Nicholson PC
300 River Place Dr Ste 3000
Detroit, MI 48207-5066

Annual dues are $40.00, or $48.00 if Member or Affiliate certificate is requested. There is no 
proration for dues and membership must be renewed on October 1 of each year. 

Make checks payable to State Bar of Michigan: Enclosed is check # ___________ for __________ 

Or charge my  VISA  MasterCard 

Credit Card # ____________________________________________ Amount: __________________ 

Expiration Date: ____________ Authorized Signature: ________________________________________ 

MEMBERSHIP APPLICATION 2016-2017

APPLICATION TYPE: _______ Member   ________ Affiliate

NAME: _____________________________________________

ADDRESS: _________________________________________

___________________________________________________

CITY:_________________STATE:______ ZIP CODE ________

PHONE: ____________________________________________

E-MAIL: ____________________________________________

State Bar No._________________(if applicable)

Have you been a Member of this Section before: ____________

Are you currently receive the Dispute Resolution Journal? _____

Note: Dues are due between October 1 and November 30.

Members using a Visa or Mastercard must join online at e.michbar.org. 

Non-members must submit payment by check.

The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating. To comply with 
State Bar of Michigan requirements, lawyer applicants to the ADR Section are called Members and non-lawyer applicants to the 
ADR Section are called Affiliates. The Section's mission is:

The Section’s annual dues of $40 entitles you to receive the Section’s The Michigan Dispute Resolution Journal, 
participate in programming, further the activities of the Section, receive Section ListServ and SBMConnect 
announcements, and participate in the Section’s SBMConnect and the Section's Discussion ListServ. The Section's 
ListServ and SBMConnect provide notice of advanced training opportunities, special offers for Section members, 
news of proposed legislative and procedural changes affecting your ADR practice, and an opportunity to participate 
in lively discussions of timely topics.

In implementing its vision, the ADR Section is comprised of several Action Teams. You are encouraged to participate in the 
activities of the Section by joining an Action Team. The Action Teams include the Skills Action Team, responsible for advanced 
ADR training provided at the annual ADR Summit, annual ADR Meeting and Conference, and Lunch and Learn teleseminars; 
Effective Practices and Procedures Action Team, responsible for monitoring and initiating judicial and legislative changes affecting 
ADR in Michigan; Judicial Access Team, charged with assisting courts to provide ADR to litigants; and the Publications Action 
Team, providing this Journal and Listserv and SBMConnect announcements concerning meetings, conferences, trainings and 
other information related to ADR.

http://e.michbar.org
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Connect With Us

The Alternative Dispute Resolution Section has a website and interactive community for its members - SBM Connect. This private 
community enhances the way we communicate and build relationships through the Section. Log in to SBM Connect today and see 
what the buzz is all about!

The ADR Section SBM Connect hyperlink is:  

http://connect.michbar.org/adr/home

• ACCESS to archived seminar materials and The Michigan Dispute Resolution Journal

• FIND upcoming Section events

• NETWORK via a comprehensive member directory

• SHARE knowledge and resources in the member-only library

• PARTICIPATE in focused discussion groups 

ADR Section Mission

The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:

1) Providing training and education for ADR professionals;

2) Giving professionals the tools to empower people in conflict to create optimal resolutions; and

3) Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities. 

Join the ADR Section
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating.

The Section's annual dues of $40 entitles you to receive the Section's The Michigan Dispute Resolution Journal, participate in 
programming, further the activities of the Section, receive Section ListServ and SBMConnect announcements, and participate in the 
Section's SBMConnect and the Section's Discussion ListServ. The Section's ListServ and SBMConnect provide notice of advanced 
training opportunities, special offers for Section members, news of proposed legislative and procedural changes affecting your ADR 
practice, and an opportunity to participate in lively discussions of timely topics.

In implementing its vision, the ADR Section is comprised of several Action Teams. You are encouraged to participate in the activities 
of the Section by joining an Action Team. The Action Teams include the Skills Action Team, responsible for advanced ADR training 
provided at the annual ADR Summit, annual ADR Meeting and Conference, and Lunch and Learn teleseminars; Effective Practices and 
Procedures Action Team, responsible for monitoring and initiating judicial and legislative changes affecting ADR in Michigan; Judicial 
Access Team, charged with assisting courts to provide ADR to litigants; and the Publications Action Team, providing this Journal and 
Listserv and SBMConnect announcements concerning meetings, conferences, trainings and other information related to ADR.

The membership application is at: http://connect.michbar.org/adr/join. 

http://connect.michbar.org/adr/home
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Paula K. ManisAnne Bachle Fifer

Thanks to the Sponsors of the 2016 Annual Meeting!

LeibADR LLC

Southeastern Dispute
Resolution Services



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l S u m m e r ,  2 0 1 7

P a g e  3 4

ALTERNATIVE DISPUTE RESOLUTION SECTION

2017 Annual Meeting & ADR Conference
Friday—Saturday, October 13-14, 2017  

The Inn at St. Johns, 44045 Five Mile Road, Plymouth, Michigan 48170
Registration deadline is October 3, 2017

Please join us for an exciting learning and networking event! Attend the ADR Section’s 2017 Annual Meeting and 
ADR Conference, featuring 8-hours of advanced mediation training.* Choose from an assortment of hot topics, case 
law, and research updates. Engage in skill-building exercises. Discover what’s new. Add fresh skills to improve your 
current array of techniques. If your practice is in family law, add an optional program of domestic relations media-
tion topics offered by the Family Mediation Council-Michigan. Network with your friends and colleagues, all in one 
convenient weekend! 

We also invite you to attend the Section Cocktail Reception and Awards Banquet Friday night with keynote speaker 
Justice Bridget M. McCormack. Enjoy good food, good conversation and good cheer as we honor our colleagues 
who have made especially strong contributions to the field of alternative dispute resolution.

(*SCAO approval will be sought for 8-hours of advanced mediation training credit. Registration fees may be refunded 
if not approved.)

ADR Section Conference

Friday, October 13, 2017
Noon–12:30  ADR Conference Registration

12:30–12:45 Welcome and Introductions

•	 Sheldon J. Stark, Section Chair, Mediator and arbitrator, Ann Arbor

12:45–1:45 Plenary Session: Michigan ADR Case Law Update 
Stay current and on top of case law developments in arbitration and mediation in Michigan courts.

•	 Lee Hornberger, arbitrator and Mediator, Traverse City

1:45–2:45 Plenary Session: Effective Techniques for Dealing with Money at the Table 
A panel of experienced mediators share time-tested techniques for addressing monetary issues at the table 
including messages sent by opening offers, who makes them, managing party expectations and frustration 
when receiving offers, the importance of rationale to delivery of offers and counter-offers, working with “final 
offers” and other vexing issues when dollars take center stage.
•	 Moderator, Sheldon J. Stark, Mediator and arbitrator, Ann Arbor

•	 Tracy Lee Allen, Global Resolutions PLLC, Mount Clemens

•	 David A. Kotzian, Gasiorek Morgan Greco McCauley & Kotzian PC, Farmington Hills 

•	 Betty R. Widgeon, Widgeon Dispute Resolution & Consultation Services PLC, Ann Arbor

2:45–3:00 Networking Break

3:00–4:00 Plenary Session: Top 10 Ways Parties Sabotage Mediation 
Four experienced mediators describe ways attorneys (and parties) sometimes sabotage mediation and prov-
en mediator techniques to keep them from derailing the process and making the most of a golden opportunity 
for resolution.

•	 Kevin S. Hendrick, Clark Hill PC, Detroit

•	 James J. Rashid, JudiCial resourCe serviCes PC, Farmington Hills

•	 Antoinette R. Raheem, law & Mediation offiCes of antoinette r. raHeeM PC, Bloomfield Hills

•	 Martin C. Weisman, weisMan Young & rueMenaPP, PC, Bingham Farms
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4:00–5:30 Plenary Session: Recent Developments in the Science of Negotiation
Barry Goldman is back with a collection of amazing stories, humorous anecdotes and mind blowing research 
to enrich your knowledge and understanding of what makes people tick, how they make decisions and ways 
this knowledge might impact your work as mediator or advocate. This year, he is joined by Doug Van Epps 
with a hands-on exercise to help anchor Barry’s information.

•	 Barry Goldman, arbitrator & Mediator, Bloomfield Hills

•	 Douglas A. Van Epps, direCtor, sCao offiCe of disPute resolution, Lansing

6:00–6:30 ADR Section Cocktail Reception (for guests attending the Awards Banquet)

6:30–9:00 ADR Section Annual Awards Banquet with Justice Bridget M. McCormack

Saturday, October 14, 2017

8:00–8:30 AM Registration & Continental Breakfast

8:30–9:00 ADR Section Annual Business Meeting (only current ADR Section members may vote)

9:00–10:00 TRACK 1: Developing Your Mediation Practice
Do you already have all the mediation work you want? Are you turning away referrals? If not, learn proven 
techniques to attract more business from a marketing expert and one of his clients.

•	 John Reed, rain BDM, Bloomfield Hills

•	 Robert Wright, tHe PeaCe talks, PlC, Grand Rapids

TRACK 2: The Implicit Association Test and Cognitive Bias
Wondering what people mean when they talk about “implicit bias”?  You will learn about the Implicit Associa-
tion Test, take an IAT assessment, and then discuss how the premises and results of the IAT impact your prac-
tice as a third party neutral by making you aware of some common mental shortcuts we all take for granted.

•	 Erin Archerd, universitY of detroit MerCY law sCHool, Detroit

10:00–10:15 Networking Break

10:15–11:15 TRACK 1: Restorative Justice and the Use of Circles
Restorative Justice has become an identifiable field of practice and study.  This presentation will present Re-
storative Justice concepts, principles, and practices in a variety of settings.

•	 Christine Gilman, J.D., Executive Director, disPute resolution Center of west MiCHigan, Grand Rapids

•	 Ann Lauderdale, MSW, Mediation and restorative JustiCe ConferenCing trainer and PraCtitioner, Manitou 
Beach

•	 Phillip A. Schaedler, sCHaedler laCasse & frost PC, Adrian

TRACK 2: Family Systems Theory in Mediation
Were you raised by wolves? If not, chances are you were subject to family dynamics and are still operating 
according to those dynamics. Family Systems Theory helps mediators figure out “what is going on here” even 
in cases having nothing to do with family matters. 

•	 Marie Walker, MSW, JD, Marie walker PllC, Traverse City

11:15– 12:15 TRACK 1: Mindfulness, Spirituality & Mediation 
Mindfulness and spirituality are both core skills of mediation and can enhance mediation practice.  This work-
shop will introduce you to the concepts of mindfulness and spirituality as separate from religion, will relate 
them to mediation and ADR, and will give you a chance to experience them through exercises and a short 
guided meditation. 

•	 Zena D. Zumeta, Mediation training & Consultation institute, Ann Arbor

TRACK 2: Med/Arb in Complex Litigation
A discussion of the concept of mediation/arbitration applying the concepts to a factually complex litigation 
and indicating the results and the effectiveness of the process as well as the techniques used. Discover how 
an experienced mediator used mediation to narrow the issues for arbitration and how this hybrid process 
could be used in your practice.

•	 George T. Roumell, Jr., arbitrator & Mediator, Detroit

12:15– 12:30 Closing Comments from our new Section Chair

•	 Lee Hornberger, arbitrator and Mediator, Traverse City

ADR SECTION CONFERENCE CONCLUDES
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OPTIONAL FMC-Michigan Conference (additional registration fee for non-FMC members)

Friday, October 13, 2017
8:30– 9:00 am Family Mediation Council Continental Breakfast, Welcome and Introductions

9:00– 12:00 pm Panel Discussion:  Family Mediation and the Courts: Improving the Process for Parties and Mediators

1. Party Capacity Issues in Family Mediations

2. Differences and Similarities Amongst Counties in FOC Policies and Procedures:  What This Means for 
Participants and Mediators

3. Drafting Enforceable Agreements:  Getting the Courts to “Yes” Once the Parties Are There

Panelists:

• John Frasik, Director, Family Assessment, Mediation and Education (FAME) Department, 3rd Judicial Circuit 
Court

• Lee Hornberger, State Bar of Michigan ADR Section Chair-Elect & Editor of The Michigan Dispute 
Resolution Journal 

• Wanda Joseph, MA, Co-founder, NW MI Center for Mediation and Restorative Practice

• Hon. Paula Manderfield, Retired, Fraser, Trebilcock, Davis & Dunlap, PC

• Eugenia Patru, MSW, Evaluator, Washtenaw County Trial Court, Independent Expert Witness

Moderator:
Paula M. Zera, Mediator and Mediation Trainer, Mediation Management Services

CONFERENCE VENUE

The Inn at St. Johns
A limited block of rooms at The Inn at St. Johns is being held for conference attendees until SEPTEMBER 22, 2017. 
The special room rate is $159 per night (plus all applicable taxes). Rooms are limited so reserve early. You must make 
reservations directly with the hotel at (734) 414-0600 and reference “Alternative Dispute Resolution Section/State Bar of 
Michigan.”
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ALTERNATIVE DISPUTE RESOLUTION SECTION REGISTRATION

2017 Annual Meeting & Conference
October 13-14, 2017  The Inn at St. Johns, 44045 Five Mile Road, Plymouth

Register online at http://e.michbar.org or by mail (see below)  SPONSORS: Please use Sponsor Registration form which follows

P #:___________________ (if applicable)

Name: ______________________________________________________

Dinner Guest Name: _________________________________________

Law School (if student):  _______________________________________

Your Firm/Company: _________________________________________

Address: ____________________________________________________

City:________________________ State: ____ Zip: _________

Telephone: ( _____ ) ______________________

E-mail Address: _____________________________________________

Enclosed is check # ________________  for $ ____________________

Please make check payable to: State Bar of Michigan
Pay by credit/debit card at http://e.michbar.org

Note: Create a non-member account if you do not already have one. (To 
check to see if you have an account click here or paste: https://
e.michbar.org/eCommerce/login/emailreset.aspx into your web browser.)

Hotel Information

Hotel reservations cannot be made witH tHis form. 
A limited block of rooms at The Inn at St. Johns is being held for 
conference attendees until SEPTEMBER 22, 2017. The special 
room rate is $159 per night (plus all applicable taxes). Rooms are 
limited so reserve early. You must make reservations directly with 
the hotel at (734) 414-0600 and reference “Alternative Dispute 
Resolution Section/State Bar of Michigan.”

Questions

For additional information regarding the conference, please 
contact Bob Wright at 616-682-7000 or via email to: bob@ 
thepeacetalks.com.

Cancellation Policy: Registration and Payment must be received at the 
SBM on or before 3PM on October 3, 2017. Refunds will be provided only for 
Cancellations received in writing at the SBM by 3PM on October 3, 2017.  That 
notice can be made by e-mail (tbellinger@michbar.org), fax (517-372-5921 
ATTN: Tina Bellinger), or by U.S. mail (306 Townsend St., Lansing, MI 48933 
ATTN: Tina Bellinger.)

Cost  (REGISTRATION DEADLINE: October 3, 2017)

ADR Section Conference

 ADR Section Conference ............................................ $150 x___= _____

 * Law/Graduate Students   .............................................. $75 x___= _____

  Sitting Judges/Conference Presenters  ............................................. FREE

ADR conference registration fee for sitting judges, is waived. You MUST 
register by mail and MUST pay for your dinner if you are attending Friday 
night’s award ceremony.

* Graduate students and judges must register by mail ONLY to receive the 
discounted rate. Law student may register online but will need to use 

their law school e-mail.

ADR Conference Materials

All registered attendees will receive a complimentary copy of the written 

materials produced for the ADR Section’s portion of the program. 

Attending ADR Annual Meeting ONLY (Sat. 8:30-9:00 a.m.)
 ADR Annual Meeting ONLY 
        (does not include conferences or banquet) .........................................FREE

Family Mediation Council (FMC) Conference

 FMC Conference (ADR Section Member) ........................ $49 x___= _____

 FMC Conference  (FMC Member) ......................................................FREE

 FMC Conference (All other registrants)........................... $60 x___= _____

Friday Evening (6:30–9:00 p.m.)

 Awards banquet, includes dinner  ........................  $45 x____=_______

 Slow-Roasted Chicken Breast with Roasted Garlic Cream  .....#_____

 Cast Iron Seared Filet Mignon   ..................................................#_____

 Roasted Portobella-Red Pepper Tian   ......................................#_____

 Other (Guests with special dietary needs should contact the hotel at

(734) 414-0600 at least 1 week prior to arrival to discuss their menu 

options)  ........................................................................................#_____

Grand total  = $________

Saturday Seminar Tracks (To assist with space allocation, 
please indicate which sessions you intend to attend)

9:00–10:00  TRACK 1: Developing Your Mediation Practice

 TRACK 2: The Implicit Association Test and 
Cognitive Bias

10:15–11:15  TRACK 1: Restorative Justice and the Use of
Circles

 TRACK 2: Family Systems Theory in Mediation

11:15– 12:15   TRACK 1: Mindfulness, Spirituality & Mediation

 TRACK 2: Med/ARB in Complex Litigation

Sponsors (see form on next page)

Sponsors receive varying levels of benefits, including: recognition 
in conference materials, free admission and banquet tickets. For a 
description and to take advantage of those benefits, please see the 
SPONSOR REGISTRATION FORM which follows.

Register One of Two Ways

Online: at http://e.michbar.org to pay by debit/credit card

Mail your check and completed registration form to:

State Bar of Michigan, Attn: Seminar Registration
306 Townsend Street, Lansing, MI 48933

https://e.michbar.org/eCommerce/login/emailreset.aspx
mailto:bob@thepeacetalks.com
mailto:bob@thepeacetalks.com
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ALTERNATIVE DISPUTE RESOLUTION SECTION

SPONSORSHIP FORM

Your Information

Primary Sponsor Contact: _______________________________________________________________________________________

Company Name: _______________________________________________________________________________________________  

Address: _______________________________________________________________________________________________________

City:___________________________________ State: _____ Zip: _________

Telephone: ( _____ ) ______________________

E-mail Address: ________________________________________________________________________________________________

Enclosed is check # ________________  for $ ______________   Please make check payable to: State Bar of Michigan

Paying by credit card? Go to http://e.michbar.org   

Mail your check and completed sponsorship form to:  

State Bar of Michigan,  Attn: Seminar Registration,  306 Townsend Street,  Lansing, MI 48933

Conference Sponsorship Levels 

(All sponsors will receive acknowledgement during the annual Awards Banquet, plus written recognition in the conference 
manual and on a poster board in the main conference room)

2017 Annual Meeting & Conference
October 13-14, 2017  The Inn at St. Johns, 44045 Five Mile Road, Plymouth

Sponsorship Registration Deadline September 9, 2017

Sponsorship fees are non-refundable.

To become a Sponsor, please complete the Sponsor Form with your payment to the State Bar (either online at 
http://e.michbar.org or by mail) before September 9, 2017. For additional information regarding sponsor benefits and 

to make reservations, please contact Mary Anne  Parks at 248-895-6400 or parks.maryanne@gmail.com. To ensure proper  
recognition at the conference please e-mail your firm logo to parks.maryanne@gmail.com before Friday, September 29, 2017.

 Bronze Sponsor ..............................................................$100

  Silver Sponsor* ..........................................................$250
• One Complimentary Admission to Conference

 Gold Sponsor*  ............................................................ $500
• One Complimentary Admission to Conference
• Two Complimentary Admissions to Awards Banquet 

 Platinum Sponsor*  .................................................. $1,000
• Three Complimentary Admissions to Conference
• Two Complimentary Admissions to Awards Banquet

* Silver, Gold, and Platinum Sponsors should contact Mary Anne Parks 
at 248- 895-6400 or parks.maryanne@gmail.com to make dinner 
selections and to register attendees for programs.




