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The Chair’s Corner
by Scott S. Brinkmeyer

Scott Brinkmeyer

Welcome to the world of Zoom 2020. The Coronavirus pandemic has indeed wreaked havoc
everywhere, and our court systems, government, and the State Bar have all imposed extensive
restrictions on formerly common interpersonal transactions. The ADR Section and ADR
practitioners overall are no exceptions. By now most ADR providers have adapted to the “virtual”
reality of doing business by Zoom or other, similar media. For the past three months, the Section
Council, the Executive Committee, and our Action Teams have all been meeting via Zoom.

Fortunately, thanks to the efforts of our Skills Action Team, especially chair Mike Leib, and
former Section chairs Marty Weisman and Bob Wright, we were quick to adapt and we also
developed a webinar detailing the Zoom process. The presentation in April was the most well-attended event put on by the
Section, and the webinar is now available to our members on the website at: https://connect.michbar.org/adr/communityresources/
ourlibrary?Token=888F8917-4B3E-4ABB-A633-AB74454C079B

Annual Meeting Goes Online
The pervasive threat of spreading the virus has necessitated a significant modification of the annual meeting format and the
associated programs. Our membership has a substantial number of individuals much more at risk of contracting the virus than
others generally, whether due to age or pre-existing conditions, or both. A large percentage of those members, including many of
the scheduled speakers at our annual meeting, responded to a poll indicating a reluctance, if not an unwillingness, to attend a live
meeting this fall. Consequently, as a precautionary measure to assure the welfare of our members, and to address their justifiable
fears, the Council has authorized me to declare an emergency and to move the place of the annual meeting events from Grand
Rapids to a virtual platform. The meeting will now be conducted totally via Zoom.
This transformation will present various challenges, both technical and practical. Because this is a radical departure from the norm
and we want to encourage attendance, we have decided to make the event free of charge to members. Since there will be no need
for travel or hotel rooms, and no meals will be served, attendees will experience a considerable monetary savings. In addition,
SCAO has waived the in-person requirement for all mediation training through year-end. As a result, program attendees can also
meet the bi-annual 8-hour CLE requirement for Circuit Court certification.
I was really looking forward to hosting the annual meeting in downtown Grand Rapids in October, but unfortunately Covid-19
has crushed that expectation. The good news for those of us in West Michigan, however, is that we’ve decided to keep the event in
Grand Rapids in 2021, and it’s tentatively scheduled for the weekend of October 8-9, 2021. We’re not exactly sure how that event
will develop, especially given the current chaos and the emerging acceptance of virtual communication, but I’m confident that our
Council members and Section volunteers will once again answer the call to organize a truly worthwhile and satisfying conference.
The extent to which the “World of Zoom” will become the new normal is yet unknown, but I’m confident of one thing; it is here
to stay. The economic impact alone will likely dictate the incorporation of video communication into our daily transactions.

How to Get Involved
I am pleased to report that already this term I have greeted over 160 new members to the Section. I would encourage new and
existing members alike to become involved in Section activities, either by joining one of the Action Teams, all of which are
open to section members at large, or applying for a seat on the Council. As you probably know, the Mission of the Section
contains four basic goals, summarized as: offering quality training and education of ADR professionals, providing helpful tools
for resolving conflict, promoting diversity and inclusion throughout the process, and advancing the use of ADR throughout the
courts, government, business and communities. These objectives are effectuated via the activities of seven Action Teams, which
are committee-type groups comprised of Council and Section members organized to achieve our goals through various initiatives.
A description of each of those teams and the members can be found on our Section’s website and in this issue of the Dispute
Resolution Journal.
The Michigan Dispute Resolution Journal
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Those interested in coming aboard and joining a team may contact me at sbrinkmeyer1@gmail.com, or any Council member with
whom you are familiar. We are always looking for enthusiastic and dedicated individuals looking to help to improve the quality and
delivery of ADR services.
By way of example, arguably the most active among the seven is the Skills Team (SAT), which organizes and implements all of the
education and training programs provided throughout the year. These events typically include 2-3 teleseminars; 2-3 lunch and
learns, which are often partnered with local bar associations; and the annual spring Summit, which this year had been scheduled
for May 12, at Detroit Mercy School of Law. The presenter was to be nationally renowned speaker, author, and Marquette
University Law School professor Andrea Schneider. Due to the statewide lockdown, we had to cancel the Summit for this year, but
fortunately Professor Schneider has agreed to address the section at the 2021 Summit planned for next spring. More details will
follow. Although we had to curtail some other offerings, the SAT did put on a “Mediator Ethics” webinar in May, and a webinar
entitled “Facilitating Group Dynamics and Conflict,” on June 23. Mike Leib has chaired SAT, and he is now joined by past State
Bar President Ed Pappas as the new co-chair, the combination of which portends well for future programming.
The Legislation and Court Procedures Action Team (L-CPAT) chaired by past Council secretary Lisa Taylor, is another very
active group which analyzes emerging court rules and legislative initiatives impacting ADR. Of late they have been considering
how existing court rules affect mediator fees, along with possible improvements. In addition, the Team has been examining the
standards for disqualification of mediators and they are drafting a proposal for a court rule containing better guidance and clarity
for necessary disclosures. The Council recently purchased an account with Gongwer, a service which reports daily on the status of
new and pending legislation. This will allow the Team to remain current on laws and regulations of importance to our Section and
the ADR practice generally.
We’ve also been very successful among our own ranks in our efforts to promote diversity and inclusion. The Council’s currently
23 members include seven people of color and nine women. Our Diversity and Inclusion Action Team (DIAT), led by Section
Chair-elect Betty Widgeon and former Section Chair Lee Hornberger, has been working diligently to formulate effective diversity
initiatives and programs benefitting ADR practitioners. Among many others, these include a tentative Bench-Bar event in Detroit
this fall, and a recurring plenary session at the annual meeting beginning next year, not to mention the establishment of a new
Diversity and Inclusion Award to be bestowed for the first time at the annual meeting in October. The initial recipient of that
honor will be Michigan Supreme Court Chief Justice Bridget McCormack, who has also agreed to again address the Section at
the annual meeting on Friday October 16, and she will serve on a panel presenting that afternoon. The DIAT has also organized
a book club. Members recently read and discussed The Warmth of Other Suns: The Epic Story America’s Great Migration by Isabel
Wilkerson, and will be discussing White Fragility: Why It’s So Hard for White People to Talk about Racism by Robin DiAngelo on
Tuesday, August 18. Discussions are held via, you guessed it, Zoom. Contact Betty Widgeon (bwidgeon@gmail.com) or Shel
Stark (shel@starkmediator.com) for more information on these book discussions.
We still intend to continue our tradition of recognizing those in our profession for their outstanding contributions to ADR.
This year, in addition to Chief Justice Bridget McCormack receiving the Diversity and Inclusion Award, the Awards Committee
recommended that awards be bestowed upon three other deserving individuals, among which is a true pioneer of ADR in
Michigan, attorney and past State Bar President Jon R. Muth of Grand Rapids, who will receive the Distinguished Service Award
in appreciation of his extraordinary efforts in the field of mediation. Craig Pappas, Executive Director of The Resolution Center
in Mt. Clemens, will receive the Nanci S. Klein Award for his exemplary work in community dispute resolution. Distinguished
attorney-arbitrator John Obee will be acknowledged with the Hero of ADR Award for his many efforts in the improvement of
ADR.
Echoing the sentiments of outgoing chair Bill Gilbride, the previous leaders of this organization cast a giant shadow of excellence
which serves as a gold standard for those of us who follow. I am committed to follow that example. Speaking of which, I would
be remiss if I did not thank Bill Gilbride for his outstanding service as the chair last term. Bill is one of those rare individuals who
leads by good example, achieves success through cooperation, and accomplishes goals with integrity, humility and appreciation for
the views of others; a perfect definition of a great facilitator. We all appreciated his devotion to the mission of the Section and to
assisting all of the Council members in fulfilling our roles. Despite the many challenges accruing from Covid-19, I am sincerely
grateful for the opportunity to serve as your chair this year, and I have thoroughly enjoyed working with the outstanding lawyers
and ADR providers on the Section Council and among our membership at large.
The Michigan Dispute Resolution Journal
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__________________
About the Author
Scott S. Brinkmeyer has spent most of his career resolving disputes as a civil trial lawyer and litigator. In 2004, he broadened his practice
to include arbitration and mediation. He was then appointed as a member of the National Panel of Civil Neutrals of the American
Arbitration Association, and became a SCAO-approved facilitative mediator listed in numerous Michigan circuit courts. A past president
of the State Bar of Michigan, Scott also served as president of the Western District of Michigan Federal Bar Association. You may visit his
web site at: www.scottbrinkmeyerlaw.com.

ADR STANDING ACTION TEAMS 2019-2020
Legislation and Court Procedures Action Team (L-CPAT)
This action team offers comments and recommendations concerning proposed legislation and court rules impacting ADR
in Michigan. L-CPAT was successful in lobbying for the passage of the Revised Uniform Arbitration Act and the Uniform
Collaborative Law Act by the Michigan legislature and also has jurisdiction over the “sub-committee” handling mediator
disqualification.
Chair: Lisa Taylor
J.C. Basta
Ed Sikorski
(248) 909-0631
jcbasta@yahoo.com
edsikorski3@gmail.com
lisataylor@apeacefuldivorce.com
Dale Iverson
Abe Singer
daleiverson@justmediation.com
asinger@singerpllc.com
Members:
Anne Bachle Fifer
Alan Kanter
Marty Weisman
anne@abfifer.com
amkanter@comcast.net
mweisman@wyrpc.com
Michael Leib
michael@leibadr.com

Bob Wright
Bob@ThePeaceTalks.com

Judicial Action Team (JAT)
JAT advances ADR goals as they pertain to courts throughout Michigan and promotes ADR awareness in the federal, state and
local judiciary. In 2012, JAT worked with the Bankruptcy Court for the Western District of Michigan to adopt a new local court
rule promoting ADR in all bankruptcy cases.
Chair: Hon. Milton Mack Jr.
(517) 373-0128
MackM@courts.mi.com
Membership /Outreach (MO)
One of the goals is to raise awareness in the ADR community of all that the ADR Section has accomplished and that the Section
has to offer. This Team also seeks to increase ways to meet the needs of ADR professionals and thereby increase the number of
members and affiliates in the Section who will want to join in the very beneficial work of the Section. Outreach seeks to increase
Section membership and has developed an ADR Section brochure. Outreach also seeks to increase awareness among the public in
general, attorneys, businesses, schools, and governmental entities and agencies about what ADR is and its benefits.
Chair: Ed Pappas
Members:
Samuel McCargo
(248) 433-7228
Lee Hornberger
smccargo@lewismunday.com
Epappas@dickinson-wright.com leehornberger@leehornberger.com
Ed Sikorski
Susan Klooz
edsikorski3@gmail.com
susan.klooz@gmail.com
The Michigan Dispute Resolution Journal
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Community Dispute Resolution Centers (CDRC)
The CDRC Action Team is focused on increasing the collaboration between the ADR Section and SCAO’s Community Dispute
Resolution Centers throughout the state by developing strategies and methods to insure that the ADR Section and CDRCs are
working cooperatively to expand and promote the utilization of alternative dispute resolution for the many constituents of the legal
system in Michigan.
Co-Chair: Susan Davis
(734) 972-5161
sadavisplc@gmail.com

Members:
Melissa Divan
mdivan@sedrs.org

Co-Chair: Christine Gilman
cgilman@drcwm.org

Susan Klooz
susan.klooz@gmail.com

Rebecca Rogan
execdir@crsmediationtc.org

Annette Wells
annette@mimediation.com

Marc Stanley
marc.stanley75@gmail.com

Bob Wright
bob@thepeacetalks.com

Publications Action Team (PAT)
Publications solicits, reviews, and publishes articles for the ADR Section’s The Michigan Dispute Resolution Journal and collects and
edits articles for an ADR theme issue of the Michigan Bar Journal. It is also responsible for postings to our e-mail listserv that keeps
our members informed of Section activities and related ADR news.
Chair: Erin Archerd
(510) 604-3003
archerer@udmercy.edu

Members:
James Darden
JDarden@lojed.com
Susan Davis
sadavisplc@gmail.com

Melissa Divan
mdivan@sedrs.org
Phill Schaedler
adratty@comcast.net

Skills Action Team (SAT)
SAT is responsible for planning continuing legal education and advanced skill building programs in ADR throughout the year.
SAT plans and offers the Annual Meeting and ADR Conference each fall, which showcases local, Michigan talent; and the ADR
Summit each spring, which features a nationally renowned mediator and mediation trainer. SAT also plans and offers four Lunch
and Learn telephone seminars each year.
Howard Gordon
hgordon@seiu517m.org

Betty Widgeon
bwidgeon@gmail.com

Lee Hornberger
leehornberger@leehornberger.com

James Widgeon
widgeonjt@gmail.com

Phill Schaedler
adratty@comcast.net

Shawntane Williams
sw@williamspllc.com

Ed Sikorski
Edsikorski3@gmail.com

Stephanie Wilkins
basecollaborations@hotmail.com

Scott Brinkmeyer
sbrinkmeyer1@gmail.com

Shel Stark
shel@starkmediator.com

Bob Wright
bob@thepeacetalks.com

Susan Davis
sadavisplc@gmail.com

Marty Weisman
mweisman@wyrpc.com

Zena Zumeta
zzumeta@igc.org

Co-Chair: Mike Leib
(248) 563-2500
michael@leibadr.com
Co-Chair: Ed Pappas
(248) 433-7228
Epappas@dickinson-wright.com
Members:
Joe Basta
jcbasta@yahoo.com
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Diversity & Inclusion Action Team (DIAT)
The Diversity & Inclusion Action Team (DIAT) was formed to promote and support diversity in the field of ADR, increase
the cultural competence of ADR providers and enlarge opportunities for minorities in ADR. The four current objectives of the
Diversity Task Force are to (1) increase the diversity of the ADR Section Council and the ADR Section Council’s Action Teams
and Task Forces; (2) increase the quality and improve the quantity of ADR trainings for providers regarding understanding,
relating to, and meeting needs of diverse clients and consumers of ADR services; (3) support for ADR providers in developing
their practices, enhancing their skills, and increasing their visibility in supplying ADR services; and (4) assisting the ADR Section
Council with resource availability and for understanding and embracing diversity issues.
Co-Chair:
Betty Widgeon
734-645-6107
bwidgeon@gmail.com
Co-Chair: Lee Hornberger
(231) 941-0746
leehornberger@leehornberger.
com
Members:
Erin Archerd
archerer@udmercy.edu
Earlene Baggett-Hayes
erbhayes@sbcglobal.net

Hon. Retired Judge Wendy
Baxter
winwinadr@gmail.com

Bill Gilbride
wdgilbride@abbottnicholson.
com

Scott Brinkmeyer
sbrinkmeyer1@gmail.com

Jo Irby
jd97may@hotmail.com

Zenell Brown
zenell.brown@3rdcc.org

Susan Klooz
susan.klooz@gmail.com

James Darden
jedardenii@gmail.com

Mary Anne Parks
parks.maryanne@gmail.com

Melissa Divan
meldivan.jd@gmail.com

Harshitha Ram
harshitha@lexapotheke.com

Shawndrica Simmons
simmonslegal@lawchic.com
Shel Stark
shel@starkmediator.com
Lisa Timmons
lisa.timmons@3rdcc.org
Anna Widgeon
anna.widgeon@gmail.com
Shawntane Williams
sw@williamspllc.com

Editor’s Note
by Erin R. Archerd
The other night, I sat on my front porch after putting my kids to bed and watched the fireflies
dance their first light show of the summer. There is always beauty and wonder when we pause to
look for it.

Erin Archerd

At the same time, it feels like too many things have been put on pause. One of which, you have
probably noticed, is this publication, which took a pause in its first issue of the year as I adapted to
teaching my law students online. I am grateful to the ADR Section members, my authors, and my
readers, for their patience as I put this issue together.

Social interactions have also been on pause, and many people feel frustrated that they cannot meet
in person. I was privileged to be able to conduct a pilot online 40-hour General Civil Mediation Training with my co-trainer Zena
Zumeta, and while it was not the same as meeting in person, we were able to successfully introduce a group of trainees to the basic
skills of mediators. The State Court Administrative Office (SCAO) is actively observing online trainings and convening discussions
about their effectiveness and future direction in Michigan. Look for more about online ADR training in future issues of the
Michigan Dispute Resolution Journal.
One thing that has not been on pause is this country’s response to systemic racism. People are continuing to speak out, to protest,
and to educate others about the ways in which racism has affected their lives. I am trying to be conscious of listening more than I
talk in these conversations, but I did want to briefly share one of my own experiences with white privilege, as someone who went
from being perceived a Latina, to someone perceived as a white Anglo-Saxon Protestant when my mother remarried.
When I was young, my last name was Prado (like the museum in Madrid). My mom was a single parent, having divorced
my biological father when I was still a toddler. I have few memories of overt racism having been directed against me, but one
The Michigan Dispute Resolution Journal
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particular experience sticks out in my head. My fourth-grade school was heavily Black and Latinx. I was in the Gifted and Talented
Education (GATE) program and we were pulled out of our regular classrooms one or twice a week to take part in special sessions
with a GATE teacher. I remember being convinced that our GATE teacher hated our class. Can I tell you any specific memory
other than my teacher always seeming to yell at us, particularly my Black classmates? No. I do remember my mom telling me she
thought my teacher was racist and that I shouldn’t let the teacher influence how much I liked school.
What makes this teacher stick out in my head is the coda to my story, 10 years later. I made a friend at Stanford who went to
school in the same town I did in fourth grade. Her school was heavily white and Asian. She had this same GATE teacher and loved
her, crediting this teacher’s influence with setting her on the path that led her to Stanford. This is the same teacher, in the same
school district, the same year. She made my friend feel smart and excited about learning. She made my class feel like we were a
bunch of dumb troublemakers.
Sure, there were likely many factors at play as to why my college friend and I had such different experiences with this teacher, but
I wonder if my mom, who could filter my child’s observations with an adult’s knowledge, wasn’t at least partly right. The insidious
thing about systemic racism is that many people who participate in it – and, make no mistake, we are all participating in it – are
not doing so consciously. My guess is that my fourth-grade GATE teacher did not think she was treating my class differently from
my friend’s class. Maybe we were more unruly. Maybe our classroom was hotter because the air-conditioning in the modular
classroom we used was spotty. Still, at the end of the day, my class was left with the impression that even though we were in GATE,
we were not talented. That is the problem when systems privilege one group over another. Even when presented with seemingly
equal opportunities, minorities have a very different experience in this country.
I urge you to watch some videos online by people of color about their experiences with systemic racism and to consider reading
more about anti-racism. And, just a warning, if you are white you may find some of the things being said personally hurtful. I
know I have. If so, try to capture that sentiment and think about how it feels when a someone says, “[Insert group] are [insert
negative stereotype].” If you want a suggestion of where to start, Dr. Eddie Moore, Jr. has created an extensive list of sources readily
available online.
Many of us have aspects of our identities that lend us privilege, like having a professional education, and aspects that are subject to
negative stereotypes and discrimination, like having a mental illness such as depression or anxiety. Sometimes those identities can
be hidden. Sometimes they cannot. Take some time to reflect on the ways the different facets of your identity fit together.
If you have stories to share, please share them, but don’t feel compelled to educate people. It can be exhausting work, and people
of color in Michigan have already been through enough dealing with COVID-19 and its disproportionate attack on Black and
Brown communities.
Now is the time for us all to start doing the work – work helping others and work on ourselves. If you want to learn more about
how to bring your professional skills into community-based work, check out the resources at the Divided Community Project, an
initiative sponsored by JAMS and The Ohio State University Moritz College of Law that focuses on using collaborative approaches
to address community division.
Consider getting involved in this Section’s Diversity and Inclusion Action Team (DIAT) led by Betty Widgeon and Lee
Hornberger. Betty and Lee have been organizing excellent programming around these issues, including a reading group and
lending library with books about how to better understand and support historically marginalized groups. On Tuesday, August 18 at
7:00 p.m. the DIAT will be hosting a Zoom discussion of White Fragility – Why It’s So Hard for White People to Talk About Race by
Robin DiAngelo. Please reach out to Betty or Lee for more information. This will be an opportunity to do self-reflective work in a
supportive group of peers.
I have been trying hard to bring my skills as a mediator to bear during this time of struggle, most of all active listening and
empathy. These are traits we can all work to strengthen.
Above all, we as ADR professionals possess the combination of optimism and patience to believe that we can act, and to
understand that listening is an active and productive process.
And, if you are lucky enough to have the opportunity, don’t forget to take a minute to listen to nature, too. It may be the best
healer we have right now.
The Michigan Dispute Resolution Journal
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__________________
About the Author
Erin R. Archerd is an Associate Professor of Law at the University of Detroit Mercy. She currently serves as the Co-Chair of the American
Bar Association Dispute Resolution Ethics Committee and is on the Executive Council of the State Bar of Michigan Alternative Dispute
Resolution Section. She can be reached at archerer@udmercy.edu or (313) 596-9834.

BOOK REVIEW: Litigation Interest and
Risk Assessment
by Edmund J. Sikorski, Jr.
Authors: Michaela Keet, Heather Heaven, and John Lande
Copyright: 2020 American Bar Association
Cost from ABA: $79.95 (non members)
Edmund J. Sikorski, Jr.

This book first became available to the public in January 2020 exclusively through the American Bar Association. It is a
compilation of nine prior publications by one or more of the authors and spans a decade’s worth of looking at litigation risk
assessment.
The authors set forth a strategic yet simple approach to help guide attorneys, clients, and neutrals to make good litigation and
settlement decisions by providing the rationale for their recommendations as well as a step by step guide to identify and quantify
litigation risks.
The unique contribution of this work is that it simultaneously provides the tools to quantify and integrate legal risk analysis and
account for tangible and intangible factors so that a single complete risk analysis can be made.
As the title of the book suggests, the authors call their approach LIRA for “litigation interest and risk assessment.” The LIRA
process is meant to replace the more subjective practice of making litigation assessments based on characterizations like “a good
chance,” “fighting chance,” “good probability,” etc. – the kinds of informal assessments of risk that clients find hard to interpret and
later come back to raise conflict between attorney and client.
Part One (Chapters one and two) describes the need for lawyers to conduct LIRAs.
The authors document research findings of very high rates of decision errors in aggregate, which indicate that many lawyers and
parties miscalculate the probability of winning at trial. The main cause of these errors is the failure to “slow think the problem
through” in a methodical, mathematical, analytical process that eliminates inherent biases such as (to name a few) Naïve Realism,
Loss Aversion, Probability Neglect, Fundamental Attribution Error, and Confirmation Bias.
A secondary cause identified is the fact that clients often provide lawyers with self-serving, optimistic, and incomplete information
in initial discussions to avoid embarrassment and persuade lawyers to represent them. This dynamic makes it difficult for lawyers to
provide realistic assessments to their clients.
Part Two (chapters three, four, five, and six) describes in detail how to conduct LIRAs.
The main premise is that to assess clients’ interest and risksone must consider three elements: (1) the range and likelihood of
possible court outcomes, (2) the tangible costs of continuing litigation, and (3) intangible costs of continuing litigation resulting
from the litigation process itself.

The Michigan Dispute Resolution Journal
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Of particular note is Chapter 5’s simple, two-stage LIRA. The first stage of a claim for money damages is a determination of the
Probability Adjusted Court Outcome. This is done by identifying major risk factors, assessing the probability of each factor and
multiplying the probability of liability by the estimated damages. The second stage develops the best estimates of the net value of
the case considering the risks from stage one and the tangible and ntangible costs of proceeding to trial.
The authors illustrate this procedure of the basic framework of LIRA:

Steps in Litigation Interest and Risk
Assessment
Step 1. Estimate probability of Plantiff
proving liability
Step 2. Estimate probability-adjusted
damages
Step 3. Calculate expected value of court
outcome (Step 1 x Step 2)
Step 4a. Estimate future tangible costs of
going to trial
Step 4b. Estimate future intangible costs of
going to trial
Step 5. Calculate net expected value of
court outcome (Step 3 +/- Step 4a +/- Step
4b

Plaintiff’s
Assessment
.60

Defendant’s
Assessment
.48

$1,340,000

$1,230,000

$ 804,000

$ 590,400

$ 62,000

$ 65,000

$ 75,000

$ 50,000

$667,000

$705,400

The above analysis suggests that there is a likely settlement range for this case in the high 600,000’s that would satisfy both parties.
A mediator using LIRA with both parties, for example, might be able to better assist litigants in coming to a mutually acceptable
settlement.
Chapter 6 is also particularly noteworthy. It is a compendium of decision analysis and software services to implement decision tree
analysis, a listing of known data mining providers such as LexisNexis and Westlaw together with an analysis of those platforms, and
a description of internal risk models in use by industries such as the insurance industry to evaluate repeat type claims in personal
injury cases.
Part Three (Chapters 7, 8, & 9) describes how lawyers and neutrals can implement LIRAs to make good informed calculated
decisions. The authors identify a set of concrete techniques that may be indicators of a high-quality mediation process that include:
1) Explicit consideration of the parties’ goals and interests
2) Explicit identification of plausible options for satisfying these interests
3) The parties’ explicit choice of options for consideration
4) Careful consideration of these options
5) Mediators’ restraint in pressuring principals to accept particular options
6) Confirmation of the parties’ consent to selected options
The authors criticize single session marathon mediation sessions. They argue that marathon mediations undermine parties’
informed decision-making and self-determination because parties’ experience decision fatigue and may not have the mental
resources to consider the options carefully and may settle just to “get it over with.”
The book’s eight appendices are a brilliant collection of practical step by step instructions to implement discussions between
attorneys and clients and parties and neutrals in the context of mediation. The actual questions and guidance scripts are there to
use in the real world.
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CONCLUSION
Psychologist Daniel Kahneman codified his research in the 2011 best seller Thinking, Fast and Slow. He wrote, “Man has two
systems of thought: System 1 is fast, instinctive, and emotional; System 2 is slow, deliberative, and logical.” He also found that
System 1 is far more influential and guides and steers rational thoughts – driving biases.
LIRA is designed to promote and implement System 2 thinking in order to make good litigation decisions.
As I have argued and written about before in my prior work and publications in the Michigan Dispute Resolution Journal, ABA
Litigation Newsletter, and presentations, clients, especially business clients, expect more from today’s lawyers. Lawyers are expected
to provide more than just legal advice. Clients are looking for a business economics mindset first and a legal mindset second.
Business decisions are the result of economic analysis. Lawyers must attune their analytical skills to incorporate quantifiable
economic analysis. The tools furnished in this book make that process possible and indispensable in today’s world.
Finally, don’t just take my word that this is a worthwhile resource. Here is one final endorsement by well-known Michigan
neutral Paul F. Monicatti:
This is my kind of practice guide – succinct, practical, and user friendly without unnecessary surplusage. You
will immediately “up your game” after reading it. Your clients will appreciate your insightful understanding of
their interests and how you handle their cases effectively. My copy will not be gathering dust on a bookshelf
like so many other negotiation books. It definitely will be one of my “go to” reference works that I will keep
in my toolkit when preparing for and attending any mediation.

__________________
About the Author
Edmund J. Sikorski Jr. is an attorney and civil mediator in Ann Arbor. He is a member of the State Bar of Michigan Alternative Dispute
Resolution Council and a member of its Skills Action Team and Co-Chair of the Washtenaw County Bar Association ADR Section. He
is a recipient of the 2016 National Law Journal ADR Champion Trailblazer Award and a past member of the Board of Directors of the
Florida Academy of Professional Mediators (2014-2015) and a Florida Supreme Court Civil Circuit and Appellate mediator (20112016). He has litigated in Michigan and federal trial and appellate courts at all levels for more than 45 years. He has published more than
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Eldercaring Coordination:
The Time is NOW
by Linda Fieldstone, Sue Bronson, and Michelle Morley
Linda Fieldstone

Sue Bronson

Michelle Morley

Anyone supporting an older family member with dementia, a medical
emergency, or a chronic illness knows the enormous weight of caring for another person. Complications arise when there are
discrepancies among family members’ understanding of the older adult’s needs and preferences. Family members’ goals of safety
and autonomy or efficiency and independence may also be at odds with one another, as well as thoughts about expenses and use
of resources. This article discusses elder mediation and a new process called eldercaring coordination, an option worth considering
in high-conflict eldercare cases.
Some families can successfully navigate their differences independently, but others may need additional support depending on their
level of conflict. So, how can you help older adults and their families? Consider elder mediation when the aging person and family
members are motivated to work together but need assistance to identify and focus jointly on the issues at hand. However, when
age-old resentments erupt and personal agendas of family members take over, a win-lose mentality develops, and the resolution of
care and safety issues pertaining to their aging loved one seem insurmountable. Eldercaring coordination becomes the best option
when the conflict is the driving force within the family.
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Courts Ill-Suited to Resolve Eldercare Disputes
Families are complex systems and the needs of our aging population can be considerable. Lawyers help people plan their future
with health care wishes (advanced directives), designations of power of attorney, and creating wills and trusts. Older families
traditionally turn to the court for decision-making when they are unable to reach acceptable decisions themselves. However, the
court is ill-suited to resolve feuds which overshadow elders’ needs but have no basis in the law. Judges have no personal relationship
with the older adult; they have minimal training in the dynamics of older families or in the effects of cognitive decompensation
on other family members; they do not understand the family’s historical context of the issues being brought before them that may
have nothing to do with the elder’s current situation; and may have little, if any training, in micromanaging the family’s current
discord. The law does not govern such discord. Judges are forced to make their decisions based on “admissible evidence” from a
narrow window of time, that is produced within a time-limited, adversarial hearing, often squeezed into their schedules on an
emergency basis.
While our courts have legal remedies for disagreements, the process itself can add fuel to smoldering fires. Court processes promote
a win-lose mentality, intensifying the already fractured family ties. The focus of motions and hearings is often blame, confrontation,
and ridicule, with dramatic performances in the public court arena, agitated by the adversarial nature of the system, leaving older
adults caught in the middle, feeling isolated and humiliated as if their dirty laundry is being hung to dry for all to see. Meanwhile,
the ongoing family conflict continues to impede sound decision-making regarding treatment, care, and safety. The transitions
of aging—exacerbated by conflict along with deteriorating health, cognitive decline, fear, and confusion—can become life
threatening.

Elder Mediation: A Multiparty Process
Elder mediation is an effective dispute resolution option for most cases to address issues regarding an older adult and those who
care about the elder. Some common elder mediation topics are: living arrangements, medical decisions, caregiving concerns,
decisions to preserve/spend financial resources, balancing desires for autonomy and safety, and steps to prevent abuse and
exploitation. Active listening, negotiation, and problem-solving skills are used to reach resolutions.
Elder mediation often deals with many more parties than the typical family divorce/separation mediation. Elder mediators go
beyond coparents to work with larger groups that could include the older adult, the elder’s spouse/partner, step-family, siblings,
children, grandchildren, in-laws, and other stakeholders. Furthermore, older adults have legal rights and years of built-up
preferences, compared to minor-aged children, whose parents make decisions on their behalf. Additionally, capacity concerns
must be addressed when evident before and during the elder mediation to ensure informed consent is given to participate in the
mediation process.

Eldercaring Coordination Works Alongside Courts
Eldercaring coordination is a new dispute resolution option, specifically developed to address non-legal issues when the family
dynamics are interfering with the care and safety of an older adult. The process is a good fit for the families with higher levels of
conflict, with possessive or controlling behaviors toward the aging person, or when there are frequent unsubstantiated issues. An
Eldercaring Coordinator (EC) is court appointed to assist the family in a private setting with ongoing issues for a term of up to two
years. While supporting the aging person’s self-determination to the extent possible, ECs promote their safety by monitoring atrisk situations and developing a support system for the aging person and family. The EC remains available to the family as needed
transitions become apparent. When re-focusing the family on the needs, care, and wishes of their aging loved one, even intractable
disputes are reduced. If the matter has to go back to court, hearings are shorter, focused, and sterile of emotional drama. The family
emphasizes their respective personal strengths instead of blaming and criticizing one another.
ECs are highly qualified conflict resolution specialists, with master’s degrees, extensive experience, and completion of both family
and elder mediation training before taking their Eldercaring Coordinator training. ECs work with the elder, to the extent possible;
their legally authorized decision-maker(s); family members; and others to:
• enhance communication, negotiation, and problem-solving skills,
• provide options for available resources,
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• facilitate an eldercaring plan to coordinate collaboration and track the elder’s participants’ progress within the eldercaring
coordination process,
• make recommendations on how to resolve non-legal issues, and
• make process decisions to increase the elder’s and participants’ ability to achieve effective and informed decision-making

Guidelines for Eldercaring Coordination (2015) were created by twenty U.S. and Canadian organizations – including the
American Bar Association (ABA) Dispute Resolution Section and ABA Commission on Law and the Aging – convened by the
Association for Conflict Resolution (ACR) in collaboration with twenty statewide entities in the Florida Chapter of the Association
of Family and Conciliation Courts Task Force on Eldercaring Coordination (FLAFCC). The process is based on the concept
of parenting coordination, being used to assist parents with high conflict dynamics worldwide. These cases have been known to
consume a majority of the court’s time and resources. Eldercaring coordination uses a trauma-informed, strength-based, personcentered approach in working with elders and their families to increase the multigenerational resources within the family. With the
aging population continuing to grow substantially, the benefit of reducing court time by addressing non-legal issues with a more
private and responsive approach becomes even more appealing for families as well as the court system.
Disagreements, disrespect, and “unreasonable” expectations may arise as family relationships evolve over decades. Conflict can
affect the physical and emotional health of us all, especially those who are already more vulnerable and in need of assistance. The
consequences of conflict seep down to even the youngest members of a family, who lose relationships with beloved aunts, uncles,
and cousins, and whose needs may take a back seat while their parents are preoccupied with depositions and court costs, in
addition to elder care responsibilities. Coping mechanisms are tested as children witness dysfunctional and disrespectful behaviors
of the older generations caught in the web of family alliances and tumultuous legal battles.

How to Authorize Eldercaring Coordination
Since eldercaring coordination is a new concept, no state currently has an existing statute to specifically authorize courts to refer
cases to the process. Such authority is usually implicit, however, in the legislative intent provisions of incapacity and guardianship
statutes. For example, in Florida, Section 744.1012 (2019 Fla. Stat.) provides that:
(2) It is desirable to make available the least restrictive form of guardianship to assist persons who are only partially
incapable of caring for their needs and that alternatives to guardianship and less restrictive means of assistance,
including, but not limited to, guardian advocates, be explored before a plenary guardian is appointed.
(3) By recognizing that every individual has unique needs and differing abilities, it is the purpose of this act to promote
the public welfare by establishing a system that permits incapacitated persons to participate as fully as possible
in all decisions affecting them; that assists such persons in meeting the essential requirements for their
physical health and safety, in protecting their rights, in managing their financial resources, and in developing
or regaining their abilities to the maximum extent possible; and that accomplishes these objectives through
providing, in each case, the form of assistance that least interferes with the legal capacity of a person to act in
her or his own behalf. This act shall be liberally construed to accomplish this purpose. (Emphasis added.)
Because eldercaring coordination works to raise the voice of the alleged incapacitated elder, to protect the elder’s privacy, to
empower the elder’s choices within reasonable limits to his or her capacity, and offers the least restrictive means of assisting and
protecting the elder, eldercaring coordination fulfills the legislature’s intent for the incapacity and guardianship statute. Thus, the
Florida courts have implicit authority, without the need for any further legislation, to compel parties in a guardianship or incapacity
action to attend and pay for eldercaring coordination.
Other states with similar language in their respective incapacity and guardianship laws may have already given their courts the
ability to refer high conflict families to eldercaring coordination in an incapacity or guardianship proceeding as soon as high
conflict is identified. In eleven of the first fourteen cases referred to eldercaring coordination in an Ohio pilot site, a determination
of incapacity was avoided because the process enabled the families to step up and collaborate to provide the protection and care
their aging loved ones needed in lieu of guardianship.
Like parenting coordination, eldercaring coordination diverts non-legal issues from going to court. ECs are designated for a term
of up to two years to assist with the transitions that families might experience in caring for an aging person. Since the EC does
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not serve in any dual role, such as representative, investigator, or evaluator, they are able to maintain their neutrality throughout
their term. Sessions are scheduled according to the unique needs of each family, in a comfortable setting without the delays often
experienced in litigation. The EC facilitates more effective communication by modeling transparency and by helping the family
create action items to address the needs of their aging loved one. Family members’ tasks are listed on an eldercaring plan to help
them track their progress as they continue to reassess and adapt to the needs of the older adult. The eldercaring plan is dynamic
and updated at each meeting, unlike a mediation agreement which is meant to be long term. Competing personal agendas are
replaced with a collaborative process to meet their shared goals. Session frequency decreases when family members can productively
communicate, applying what they have learned, and revising and implementing the eldercaring plan.
Since ECs are appointed for a term, rather than for a specific issue as in mediation, they are able to build relationships with the
older adult and family members over time. Risks to the older adult, such as overextension of a devoted caregiver, are easier to
identify and hidden abuses may rise to the surface, as the EC helps the family respond more appropriately to the needs of the aging
person and each other.
According to current research by esteemed researchers Pamela Teaster, Ph.D., Director of Gerontology of the University of Virginia
and Megan Dolbin-MacNab, Ph.D., Director of the Doctoral Program in Marriage and Family Therapy, ECs have identified the
following safety issues through the eldercaring coordination process: vulnerability; exploitation; coercion; deception; home safety;
psychological abuse; neglect; domestic violence; and physical abuse. In addition, isolation, caregiver capacity, and substance abuse/
mismedication have been addressed by ECs. As mandated reporters, ECs notify the appropriate authority for investigation of
suspected abuse; meanwhile, the EC can address ways the family members can further protect the older adult.
One hundred percent of the judges responding to exit surveys reported that eldercaring coordination is “very effective,” 82% of
magistrates and pilot site administrators described eldercaring coordination as “very effective,” with the remaining describing the
process as “somewhat effective.” When a family participates in eldercaring coordination, legal processes are streamlined, with fewer
motions filed and quicker, more manageable hearings because ECs can address the emotionality of the family members outside
of the courthouse. The earlier in the litigation that a case is referred to eldercaring coordination, the more productive and effective
the process has proven to be in diffusing anger, facilitating the family’s focus on the needs of their aging loved ones instead of on
their disagreements and blame, and guiding the family to informed care and planning decisions that should be made by families in
conjunction with that aging loved one and not by the courts.

Eldercaring Coordination Programs Are Easy to Replicate
The ACR/FLAFCC Elder Justice “Initiative” on Eldercaring Coordination is committed to widening the accessibility to eldercaring
coordination for all families in need. Eldercaring coordination programs are easily replicated, with all standardized forms,
procedures and training available through the Initiative.
Why is this important to you?
As legal and dispute resolution professionals, you have the opportunity to benefit your clients and broaden your professional
practice. Eldercaring coordinators have been trained and qualified from California, Florida, Idaho, Indiana, Maryland, Minnesota,
Ohio, and Ontario. The awareness and use of elder mediation have increased in each area as the legal community realizes the benefits
of dispute resolution processes for older families. As more courts and communities become aware of these options, older adults and
their families can choose the approach most suited for their unique needs. According to Zena Zumeta, attorney and mediator of the
Mediation Training & Consultation Institute, "I believe that eldercaring coordination is greatly needed in Michigan as an option for
families experiencing high conflict over the care of elders. It is an important idea that should be discussed for use here."
Eldercaring coordination has been recognized for its impact on older adults and families. In 2018, the United Nations recognized
eldercaring coordination as an Awareness to Action Model for the Welfare of Aging Persons. It was discussed at the U. S.
Department of Justice Judicial Roundtable on Elder Abuse and Financial Exploitation in 2019. The American Bar Association
Commission on Law and Aging includes eldercaring coordination on its legislative fact sheet, Guardianship and the Right to
Visitation, Communication, and Interaction (Bifocal, Vol. 40, Issue 2, 2018). Among the numerous presentations at conferences
and for organizations, eldercaring coordination has been included as a plenary session, with attendance by all conference attendees,
at the National College of Probate Judges Conference 2017, the ABA Dispute Resolution Section Conference 2018, and the
National Guardianship Conference 2019. Through the process of eldercaring coordination, families can save time and money,
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preserve their privacy, elevate the aging person’s dignity, and pass on a legacy of peace to future generations.
More information can be found at www.eldercaringcoordinationfl.org and in the ACResolution magazine devoted to eldercaring
coordination at: http://acresolution-digital.org/ . To bring eldercaring coordination to your local court and families, contact
Eldercaring Coordination Initiative Co-Chairs Linda Fieldstone at LindaFieldstone@outlook.com, Sue Bronson at SBronson@
wi.rr.com or Judge Michelle Morley at MMorley@circuit5.org.
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The “Win-Win” Scenario,
a Practical Example
by Graham Ward
I have often wondered how trial attorneys, steeped in the “adversarial process,” reacted when
Morton Deutsch first introduced the concept of the “win-win” scenario. Was it viewed as a
challenge to their process? Was it a threat to their continued utility? Perhaps it was viewed as an
academic exercise, sounding good, but impossible to achieve between parties in litigation.
For those of us who talk and/or lecture to students, business people, risk managers, and corporate
and institutional decision-makers about this concept, those who question how persons in conflict,
often with each demanding counsel prove a decision they made some time ago was the right
decision, what is a good example of a “win-win”? What can you say when a sophisticated user of legal services and talent says,
“That sounds good, but I need a clear ‘win’ or to teach my adversary a very painful lesson”? Certainly, a frequent response might be
something along the lines of settlement “saves time and money.” How would you respond to a client, to whom you had introduced
the “fast and cheap” argument, whose reply was, “So is flipping a coin”?
Graham Ward

We who teach these concepts to law students and perhaps students in fields such as Business, Management, Industrial Relations,
Political Science, Institutional Administration, and more, always suggest the utility in preserving relationships. We discuss the value
of doing the least damage to an existing and valuable collaboration. We also can seek to explain concepts such as role play and
perspective taking to demonstrate to parties that matters are not always as perceived. Concepts like “Where you stand determines
what you see” and “What you see is all there is” might encourage a second look at when a conflict first began and might show the
conflict not be as specific an event as parties imagine. Looking at conflicts from the outside in, such as one might do in a mock
negotiation, mediation, or arbitration, can educate one or more persons engaged in conflict. It can encourage a second, nonThe Michigan Dispute Resolution Journal
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adversarial look at the conflict. Are we defending a decision made by someone else with less than ideal information and for which
more could have been gathered or exchanged, which is so often resisted in the adversarial settings? Do you know the client well
enough to not worry about trust or the “trust problem”?
I first began pondering questions such as these when I saw a note in the Michigan State Bar Journal from Richard Hurford. His
caution about litigation was that litigation “is not a profit center.” Litigation is costly, both relationally and economically. It backs
persons into corners from which escape can be not only hard, but embarrassing, and leads one to challenge their own capacities as
a “decider.”
In answer, or at least addressing this quandary, I would suggest a good look at a case in the book Beyond Winning.1 Buy a copy,
which will certainly make Professor Mnookin and his co-authors happy, but will also reinforce the concepts it introduces. In the
book, the authors discuss a real-world win-win example. Digital sued Intel for patent infringement. Not surprisingly, perhaps
as would be expected, Intel countersued. The companies were users, customers, and suppliers of each other’s products and very
dependent upon each other, though Digital was much more susceptible to damage than Intel. The CEO of Digital, in reply to
questions about the expectations of filing suit responded by saying, “I didn’t expect it to improve our relationship.” Talk about
understatement! Treble damages and billions were potentially at stake. A case such as this could be a “billing machine” for many
law firms. Why not, as companies are quite inclined to defend their intellectual property.
A case such as Digital and Intel’s presented the opportunity for a strong “lose-lose” result. Much more legal drama then this brief
description could ever do justice. Rather than face the uncertainty such litigation would create and over many years, a deal was
reached, at the highest levels of each company and apparently not originating within the in-house or outside counsel for either
company. Digital had excess production capacity at a plant and Intel needed that capacity. Rather than build a new facility for
$1.5 billion, Intel purchased the Digital facility for $700 million, less than half the cost of a new facility. Licensing agreements
and a few more “sweeteners” closed the deal. It was clear win-win for each, a creative resolution which no court could ever have
fashioned, and it resolved much long-term uncertainty. Both companies won, as did their shareholders, executives, and many
“dependents.” I just wish we lawyers, trained in seeking resolution and mutually beneficial terms, had thought of this first!
Professor Mnookin and his colleagues, in that same text, suggested one way to avoid accelerating conflicts by too strictly applying
the adversarial process. We trial lawyers are so often steeped in the illusion that winning is not just everything, but continuing the
famous quote, “the only thing!” They suggest using “settlement counsel.” 2
Retain counsel with the express understanding they are solely charged with finding a way to resolution which is both mutually
beneficial and speedy. It would be an ideal setting for the collaboration with a mediator. This is closely related to the concept of
“collaborative law” in that no settlement counsel, if unsuccessful, could represent their client in further adversarial proceedings.
If there is any truth in the suggestion that “doubt drives deals,” then this process should certainly be considered by all parties and
before they manage to “paint themselves into adversarial corners.” The classic negotiation text Getting To Yes tells us we can find
“deals in differences,” exactly what we saw in our exemplar case study! 3
I am a convert. When first reading about settlement counsel, my experience and trial lawyer education found much to criticize.
Fortunately, teaching allows us to learn, even we “old dogs”. We get much more time to think and analyze and come to agree a
“win-win” just might be much better than a simple “win.”
As we continue to try fewer and fewer lawsuits, which I suggest leads to a great loss in institutional memory, we just might offer
more economic utility to our clients through the use of formalized conflict resolution centers such as we teach here in the WMUCooley Center for the Study and Resolution of Conflict.
One caution for those reading this and searching for analogical applications to solve conflicts you face. It is much easier to see
similarities when thinking analogically, much more challenging to appreciate the differences which can lead to deals.
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Endnotes
1 Robert H. Mnookin, et al, Beyond Winning: Negotiating to Create Value in Deals and Disputes, The Belknap Press of Harvard

University Press (2000).

2 Id. at 230-2.
3 Roger Fisher, et al, Getting to Yes: Negotiating Agreement Without Giving In, Penguin Books (2d. Ed. 1991).
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Assessing the Role – and Purpose –
of ODR in Our Courts
by Doug Van Epps
A version of this article originally appeared in the May 2020 issue of the
American Bar Association’s Dispute Resolution Magazine.
If we didn’t realize this before, the Covid-19 pandemic has lent extra urgency to the idea: online
motions and settlement conferences will soon become standard court operating procedures, chiefly
Doug Van Epps
to eliminate the significant inconvenience and expense (and now, perhaps danger) of parties
appearing in court in person. In Michigan’s State Court Administrative Office (SCAO), we are
even testing the potential for conducting jury trials online.
As the articles discussing the mechanics of online dispute resolution (ODR) elsewhere make clear, courts view ODR as a key
response to concerns about access to justice, giving more people ways to resolve more disputes using tablets, smartphones, and
computers. Paired up with online assistance portals, people will also have easy access to legal information to assist in their online
negotiations.
Is this optimal? Perhaps not for lawyers who want more clients (or for mediators who find value in working face-to-face), but with
the average hourly attorney billing rate in Michigan at $245, numerous task forces and committees have identified an affordability
gap. For many citizens wrestling with disputes, hiring an attorney is simply out of reach.
So what exactly is ODR? The answer remains elusive and is a topic of national debate. One early definition was “a digital space
where parties can convene to work out a resolution to their dispute or case.” Under this broad description, pretty much anything
a court does online, including receiving an email about an accepted plea arrangement or holding a video-conference hearing that
results in a ruling, could be called ODR. A more precise definition, perhaps, would include the involvement of a third-party
neutral.
Those who support offering parties ODR point to several goals:
• Reduce the time and cost of resolving a conflict.
•B
 y making the process easy and convenient, encourage people to settle disputes they might not otherwise file in court,
thereby increasing access to justice.
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•E
 liminate logistical barriers. People who use ODR do not need to take time off from work, find transportation to court,
park,
or arrange childcare. Instead, they can negotiate online anytime, day or night.
• Free up court staff to work on other tasks.
• Provide parties with an alternative to the adversarial process.
Is the resolution of disputes online a passing fancy — or the future of managing cases in court? Even before the pandemic, all
signs pointed toward the latter. The National Center for State Courts (NCSC), an independent, non profit, court improvement
organization, endorsed and even encouraged ODR through publication of its ODR Resource Bulletin for Courts, intended to
guide the development of ODR in state courts.1
The Pew Charitable Trusts has also identified ODR as a strong candidate for improving access to justice as a part of its Civil Legal
System Modernization initiative.2 The organization has partnered with the NCSC to provide technical assistance to projects in
10 states and conduct outcome evaluations in four. And leaders of the ABA Dispute Resolution Section, which has convened
an ODR Task Force to provide guidance to the public and private sector on these issues, clearly believe this is a process that
has staying power.
The early focus on ODR systems in courts has been on small claims, lower-level general civil matters, and landlord/tenant
claims. Michigan is on target to have a statewide ODR system for these matters by mid-summer, with post-judgment
parenting-time disputes added by the end of 2020.
While these systems are being designed for use by self-represented litigants, in states that have authorized limited-scope
representation, lawyers could have a new opportunity to represent parties for the sole purpose of helping them negotiate an
online resolution and drafting documents for filing in court. Instead of turning down a prospective client who wants help with
a $10,000 dispute over the purchase of a home, for example, a lawyer could agree to work on the online matter for a fixed fee.
This is not a major consideration for courts in contemplating ORD, but it should be an encouraging one for attorneys.
The Michigan Supreme Court’s Office of Dispute Resolution staff has compiled a list of the emerging considerations courts
could use to assess the many ODR options they have, reflecting questions and issues posed by court administrators and issues
presented in the current literature.3 The document will be revised as new opportunities and challenges arise.
The primary considerations include:
• leadership and court staff
• prospective users and stakeholders
• goals
• authority and legal implications
• administration
• platform attributes and functions
• mediators
• non-court dispute resolution service staff
• costs, fees, and funding sources
• confidentiality
• protections
• vendor selection
• data collection and evaluation
• marketing

The Michigan Dispute Resolution Journal

S p r i n g / S u m m e r, 2 0 2 0

18

Wherever and however it is implemented through courts, ODR clearly offers opportunities for citizens, courts, lawyers, and their
clients. Independent research on the various ODR processes remains sparse, but anecdotally, all indications are that courts, litigants,
and the public view ODR as a “win-win” approach to making access to justice more affordable, efficient, and convenient. Just as
online tools have forever changed the way we bank, play, and purchase goods, ODR will surely change the landscape of dispute
resolution.
Endnotes
1 National Center for State Courts, Joint Technology Committee, JTC Resource Bulletin: ODR for Courts.
2 The Pew Charitable Trusts, Civil Legal System Modernization Project, available at https://www.pewtrusts.org/en/projects/

civil-legal-system-modernization.

3M
 ichigan Supreme Court State Court Administrators Office, Office of Dispute Resolution, Considerations in

Implementing Court ODR Systems, available at https://courts.michigan.gov/Administration/SCAO/OfficesPrograms/ODR/
Documents/Resources/ODRConsiderations.pdf.
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Chief Justice Bridget Mary McCormack, a longtime supporter of Alternative
Dispute Resolution, has contributed the following article to a compendium
of ADR practices that will be published shortly. This compendium, entitled
"The ABC’s of ADR and More; A Practice Guide for Judges and Attorneys," is in
the final stages of editing by the authors, Richard L. Hurford, Paul F. Monicatti,
and Lisa Taylor, and will be available in the near future. The authors thank
Chief Justice McCormack for her contribution and for widely promoting ADR
to benefit the bench, the bar and the public.
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Labor Arbitration Opening Statement
by Lee Hornberger
This article reviews giving an effective opening statement in a labor arbitration case.
The opening statement in a labor arbitration case is given in what may be a unique adjudicative
environment. In court or civil litigation or employment arbitration, the parties will have provided
information, including pleadings and briefing, to the adjudicator well prior to the evidentiary
hearing. That is not usually the case in a labor arbitration. Usually the labor arbitrator will know
little, if anything, about the case before the opening statement is given. At best, the arbitrator will
Lee Hornberger
know whether the case is a discipline or a contractual interpretation case; and moments before the
opening statement, the arbitrator will for the first time learn the wording of the issue. This means
that the opening statement is extremely important in a labor arbitration case.
The opening statement should be carefully prepared and practiced ahead of time.
In a discipline case, the employer will give its opening statement first. In a contractual interpretation case, the union will give its
opening statement first. This reflects both tradition and which party has the burden of proof. If the advocate in the post-hearing
argument is going to ask for a burden of proof other than the preponderance of the evidence, the advocate should seriously
consider giving the arbitrator warning of that in the opening statement.
In order to overcome this hurdle of no advance knowledge on the part of the arbitrator, the advocate must effectively promote the
interests of the advocate’s client, whether the employer or the union. The advocate should be careful not to overpromise.
The opening statement must clarify the issues for the arbitrator. This will include both the substantive and procedural issues. In
addition, the opening statement must clearly inform the arbitrator of the applicable sections of the collective bargaining agreement
(CBA) and the page numbers of the CBA where those sections can be found. It is crucial that the arbitrator know exactly where in
the CBA, including page numbers, the arbitrator can go in order to better understand the case and the parties’ viewpoints.
The advocate should observe whether the arbitrator is writing notes during the opening statement. The speed with which the
opening statement is delivered should be adjusted by paying careful attention to the note taking speed and depth of the arbitrator.
The goal of the advocate, and especially the pace at which the advocate delivers the opening statement, should be to help make
the arbitrator’s job easier. Sometimes pauses can be helpful. The arbitrator’s hearing notes are ultimately the record upon which the
arbitrator’s memory of the hearing will largely be made.
The opening statement should, in a concise thoughtful fashion, outline the “who, what, where, how, and when” of the case. After
the opening statement is completed, the arbitrator should have a clear understanding of who the main actors are, what happened
to give rise to the grievance, where the situation occurred, how the situation unfolded, and the time line of the situation.
Elkouri & Elkouri, How Arbitration Works (8th ed. 2016), p. 7-30, states that:
An opening statement is a brief and general outline of what the dispute is about and what the advocate intends
to prove. Even if the advocate prepares a written opening statement, it should be presented orally.
The opening statement should address unfavorable aspects of the case. The arbitrator should not hear these unfavorable aspects for
the first time during the other side’s opening statement. This gives the advocate the opportunity to present adverse facts in the best
light.
The advocate in the second opening statement (for example, the union’s opening statement in a discipline case) should typically
respond to issues raised in the first opening statement rather than waiting for the evidentiary portion of the hearing in which to
respond. For example, if the employer argues for the first time ever in its opening statement, that the grievance or demand for
arbitration is untimely, the union should tell the arbitrator, if true, during its opening statement that this issue was never previously
raised by the employer. The arbitrator should know about these contested procedural issues before the end of the opening
statements.
The Michigan Dispute Resolution Journal

S p r i n g / S u m m e r, 2 0 2 0

23

The opening statement should be a concise presentation of the case in a nonargumentative, professional, and courteous fashion.
It will summarize in a convincing way the advocate’s main arguments, including what happened and precisely what the advocate
expects to prove.
The opening statement should also tell the arbitrator the relief that the party is seeking. If the arbitrator knows what remedy the
party is seeking, it is easier for the arbitrator to understand the evidence as it comes in.
Occasionally in discipline cases, the union will refrain from making its opening statement until after the employer presents its
evidence and rests. There are those who think that this prevents the arbitrator from having a balanced or full understanding of the
case at the beginning. On the other hand, there are others who believe that the union advocate can better serve the interests of the
grievant by not playing the advocate’s hand until after hearing all of the employer’s evidence. Deciding to delay giving the union’s
opening is an important decision that should not be made lightly.
In a virtual arbitration hearing via Zoom or other platform, the advocate must give consideration to the different methods and
characteristics of communication during a virtual arbitration. Depending on the settings of the observer person’s monitor, the
screen might display the advocate’s face on the entire screen. In addition, there might be a short delay between the advocate’s
speaking and when the speaking is actually heard by the arbitrator. In that event, the advocate should speak more slowly.
The advocate should also consider using Screen Share during the opening statement in order to help emphasize the relevant CBA
provisions and the more important documents. Pre-sharing of exhibits will occur much more frequently in virtual arbitration
than in in-person arbitration. By using Screen Share, the arbitrator can see the relevant exhibit and the advocates at the same time.
Power points and exhibits can be displayed via Screen Share to the arbitrator during the opening statement.
In all virtual arbitrations, there should be cooperation and mutual respect.
In conclusion, the opening statement should tell the arbitrator in a concise, courteous fashion exactly how the advocate wants
the arbitrator to rule on the issues and exactly what relief is being requested. The advocate’s use of Screen Share during a Zoom
arbitration can help make for a powerful opening statement.

__________________
About the Authors
Lee Hornberger is a former Chair of the Alternative Dispute Resolution Section of the State Bar of Michigan. He has received a First Tier
ranking in Northern Michigan for Arbitration by U.S. News – Best Lawyers® Best Law Firms in 2019 and 2020. He is included in The
Best Lawyers of America 2018 and 2019 for arbitration, and 2020 for arbitration and mediation; and on the 2016, 2017, 2018, and
2019 Michigan Super Lawyers for alternative dispute resolution.
He has received the George N. Bashara, Jr. Award from the State Bar’s ADR Section in recognition of exemplary service. He is a member of
the Professional Resolution Experts of Michigan (PREMi) and a Diplomate Member of The National Academy of Distinguished Neutrals.
He is former Editor of The Michigan Dispute Resolution Journal, former Chair of the ADR Committee of the Grand Traverse-LeelanauAntrim Bar Association, former member of the State Bar’s Representative Assembly, former President of the GTLA Bar Association, and
former Chair of the Traverse City Human Rights Commission.
He is an arbitrator with the American Arbitration Association, Federal Mediation and Conciliation Service, Financial Industry
Regulatory Authority, Forum, Michigan Employment Relations Commission, National Arbitration and Mediation, National Futures
Association, and National Mediation Board.
While serving with the U.S. Army in Vietnam, he was awarded the Bronze Star Medal and Army Commendation Medals. The unit he
was in was awarded the Meritorious Unit Commendation and the Republic of Vietnam Gallantry Cross Unit Citation with Palm.
He holds his B.A. and J.D. cum laude from the University of Michigan and his LLM in Labor Law from Wayne State University.
He can be reached at 231-941-0746 and leehornberger@leehornberger.com.
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LeibADR LLC

Laura A. Athens
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Upcoming Mediation Trainings
General Civil
Mediation Training
The following 40-hour mediation trainings have been approved by
SCAO to fulfill the requirements of MCR 2.411(F)(2)(a). For more
information, visit the SCAO Office of Dispute Resolution web-site,
and click on “Mediation Training:”

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/
ODR/Pages/Mediation-Training-Dates.aspx
ONLINE: September 18-19, & 30, October 1-2
Training sponsored by The Dispute Resolution Center of West Michigan
E-mail cgilman@drcwm.org for more information.
ONLINE: October 5-9, 2020
Training sponsored by The Dispute Resolution Center
Register: www.rsccm.org
ONLINE: November 10, 17, 24, December 1, 8, 2020
Training sponsored by Oakland Mediation Center
Register: mediation-omc.org

8-Hour Advanced
Mediation Training

Domestic Relations
Mediation Training
SCAO requires 40-hours of mediation training for divorce and
custody issues as well as an 8-hour Domestic Violence Screening
Training for mediators. The trainings below include both the
40-hour domestic training and 8-hour screening training unless
otherwise noted.

ONLINE: July 30-31, August 6-7, 2020
Training sponsored by Mediation Services of Holland, Michigan
Register: https://courts.michigan.gov/Administration/
SCAO/OfficesPrograms/ODR/Documents/Training%20
Announcements/200723_MS.pdf

Continuing Education
Mediation Training
ONLINE: September 17, 2020
Training sponsored by Oakland Mediation Center
Basic Conflict Resolution Workshop (7 Hours)
Register: https://events.r20.constantcontact.com/register/event
Reg?oeidk=a07egupil4l7615427d&oseq=&c=&ch

Mediators listed on court rosters must complete eight hours of advanced
mediation training every two years. The trainings listed below have been
pre-approved by SCAO to meet the content requirements of the court
rules (MCR 2.411(F)(4), MCR 3.216(G)(3)) for advanced mediation
training for both general civil and domestic relations mediators.

ONLINE: August 11 & 12, 2020 - 1pm to 5pm
Training sponsored by Oakland Mediation Center
Mediator Wisdom: Reflection, Imitation, and Experience
Mediators will learn mediator wisdom with this highly reflective and
experiential advanced mediator training. This training takes place
over Zoom and participants must have audio and video capabilities
in order to participate.
 egister: https://events.r20.constantcontact.com/register/eventReg?o
R
eidk=a07eh6yftdib0ce661c&oseq=&c=&ch
ONLINE: August 11, 2020 - 1pm to 5pm
Training sponsored by Oakland Mediation Center
Register: https://events.r20.constantcontact.com/register/eventReg?o
eidk=a07egshrttl2668cf5c&oseq=&c=&ch
ONLINE: October 23, 2020
Training sponsored by Oakland Mediation Center
Register: https://events.r20.constantcontact.com/register/eventReg?o
eidk=a07egshru4p99ca4dcb&oseq=&c=&ch
Visit mediation-omc.org for additional details.

The Michigan Dispute Resolution Journal

How to Find Mediation Trainings
Offered in Michigan
Mediation trainings are regularly offered by various
organizations around Michigan. Mediators who wish to apply
for court mediator rosters must complete a 40-hour training
approved by the State Court Administrative Office. Courts
maintain separate rosters for general civil and domestic
relations mediators, and there are separate 40-hour trainings
for each. In addition, domestic relations mediators must
complete an 8-hour course on domestic violence screening.
Mediators listed on court rosters must complete eight hours of
advanced mediation training every two years. MCR 2.411(F)
(4)/3.216 (G)(3).
Most mediation trainings offered in Michigan are listed on the
SCAO Office of Dispute Resolution web-site:
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/
ODR/Pages/Mediation-Training-Dates.aspx
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WE CAN,
WE WILL,
WE MUST
Diversity
creates
greater trust
and confidence
in the
administration
of justice
and the
rule of law,
and enables
us to better
serve our
clients
and society.

We believe that diversity and inclusion are core values of the legal
profession, and that these values require a sustained commitment to
strategies of inclusion.
Diversity is inclusive. It encompasses, among other things, race,
ethnicity, gender, sexual orientation, gender identity and
expression, religion, nationality, language, age, disability, marital
and parental status, geographic origin, and socioeconomic
background.
Diversity creates greater trust and confidence in the administration
of justice and the rule of law, and enables us to better serve our
clients and society. It makes us more effective and creative by
bringing different perspectives, experiences, backgrounds, talents,
and interests to the practice of law.
We believe that law schools, law firms, corporate counsel, solo and
small firm lawyers, judges, government agencies, and bar
associations must cooperatively work together to achieve diversity
and inclusion, and that strategies designed to achieve diversity and
inclusion will benefit from appropriate assessment and recognition.
Therefore, we pledge to continue working with others to achieve
diversity and inclusion in the education, hiring, retention, and
promotion of Michigan’s attorneys and in the elevation of attorneys
to leadership positions within our organizations, the judiciary, and
the profession.

Sign the Michigan Pledge to Achieve Diversity and Inclusion in the Legal
Profession. michbar.org/diversity/pledge
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Order

Michigan Supreme Court
Lansing, Michigan
Bridget M. McCormack,

March 19, 2020

Chief Justice

ADM File No. 2020-06
Proposed Amendments of
Rules 2.403, 2.404, and 2.405
of the Michigan Court Rules
________________________

David F. Viviano,

Chief Justice Pro Tem

Stephen J. Markman
Brian K. Zahra
Richard H. Bernstein
Elizabeth T. Clement
Megan K. Cavanagh,

Justices

On order of the Court, this is to advise that the Court is considering amendments of
Rules 2.403, 2.404 and 2.405 of the Michigan Court Rules. Before determining whether
the proposal should be adopted, changed before adoption, or rejected, this notice is given
to afford interested persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views of all. This matter also
will be considered at a public hearing. The notices and agendas for public hearings are
posted at Administrative Matters & Court Rules page.
Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.
[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]
Rule 2.403 Case Evaluation
(A)

Scope and Applicability of Rule.
(1)

A court may submit to case evaluation any civil action in which the relief
sought is primarily money damages or division of property unless the parties
stipulate to an ADR process as outlined in subsections (A)(2)-(3) of this rule.
Parties who participate in a stipulated ADR process approved by the court
may not subsequently be ordered to participate in case evaluation without
their written consent.

(2)

Case evaluation of tort cases filed in circuit court is mandatory beginning
with actions filed after the effective dates of Chapters 49 and 49A of the
Revised Judicature Act, as added by 1986 PA 178.In a case in which a
discovery plan has been filed with the court under MCR 2.401(C), an
included stipulation to use an ADR process other than case evaluation must:
(a)

identify the ADR process to be used;

(b)

describe its timing in relation to other discovery provisions; and,
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2
(c)
(3)

be completed no later than 60 days after the close of discovery.

In a case in which no discovery plan has been filed with the court, a stipulated
order to use an ADR process other than case evaluation must:
(a)

be submitted to the court within 120 days of the first responsive
pleading;

(b)

identify the ADR process to be used and its timing in relationship to
the deadlines for completion of disclosure and discovery; and,

(c)

be completed no later than 60 days after the close of discovery.

(3)-(4) [Renumbered (4)-(5) but otherwise unchanged.]
(B)

Selection of Cases.
(1)

The judge to whom an action is assigned or the chief judge may select it for
case evaluation by written order after the filing of the answer
(a)-(b) [Unchanged.]
(c)

(2)

if the parties have not submitted an ADR plan under subsection (A)on
the judge’s own initiative.

[Unchanged.]

(C)-(H) [Unchanged.]
(I)

Submission of Summary and Supporting Documents.
(1)

Unless otherwise provided in the notice of hearing, at least 714 days before
the hearing, each party shall
(a)-(b) [Unchanged.]

(2)

Each failure to timely file and serve the materials identified in subrule (1)
and each subsequent filing of supplemental materials within 714 days of the
hearing, subjects the offending attorney or party to a $150 penalty to be paid
in the manner specified in the notice of the case evaluation hearing. Filing
and serving the materials identified in subrule (1) within 24 hours of the
hearing subjects the offending attorney or party to an additional $150
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penaltyAn offending attorney shall not charge the penalty to the client, unless
the client agreed in writing to be responsible for the penalty.
(3)

[Unchanged.]

(J)

[Unchanged.]

(K)

Decision.
(1)

Within 714 days after the hearing, the panel will make an evaluation and
submit the evaluation to the ADR clerk. If an evaluation is made
immediately following the hearing, the panel will provide a copy to the
attorney for each party of its evaluation in writing. If an evaluation is not
made immediately following the hearing, the evaluation must be served by
the ADR clerk on each party within 14 days after the hearing. If an award is
not unanimous, the evaluation must so indicate.

(2)-(5) [Unchanged.]
(L)-(N) [Unchanged.]
(O)

Rejecting Party’s Liability for Costs.
(1)

If a party has rejected an evaluation and the action proceeds to verdict, that
party must pay the opposing party’s actual costs unless the verdict is more
favorable to the rejecting party than the case evaluation. However, if the
opposing party has also rejected the evaluation, a party is entitled to costs
only if the verdict is more favorable to that party than the case evaluation.

(2)

For the purpose of this rule “verdict” includes,

(3)

(a)

a jury verdict,

(b)

a judgment by the court after a nonjury trial,

(c)

a judgment entered as a result of a ruling on a motion after rejection
of the case evaluation.

For the purpose of subrule (O)(1), a verdict must be adjusted by adding to it
assessable costs and interest on the amount of the verdict from the filing of
the complaint to the date of the case evaluation, and, if applicable, by making
the adjustment of future damages as provided by MCL 600.6306. After this
adjustment, the verdict is considered more favorable to a defendant if it is

The Michigan Dispute Resolution Journal

S p r i n g / S u m m e r, 2 0 2 0

30

4
more than 10 percent below the evaluation, and is considered more favorable
to the plaintiff if it is more than 10 percent above the evaluation. If the
evaluation was zero, a verdict finding that a defendant is not liable to the
plaintiff shall be deemed more favorable to the defendant.
(4)

(5)

(6)

In cases involving multiple parties, the following rules apply:
(a)

Except as provided in subrule (O)(4)(b), in determining whether the
verdict is more favorable to a party than the case evaluation, the court
shall consider only the amount of the evaluation and verdict as to the
particular pair of parties, rather than the aggregate evaluation or
verdict as to all parties. However, costs may not be imposed on a
plaintiff who obtains an aggregate verdict more favorable to the
plaintiff than the aggregate evaluation.

(b)

If the verdict against more than one defendant is based on their joint
and several liability, the plaintiff may not recover costs unless the
verdict is more favorable to the plaintiff than the total case evaluation
as to those defendants, and a defendant may not recover costs unless
the verdict is more favorable to that defendant than the case evaluation
as to that defendant.

(c)

Except as provided by subrule (O)(10), in a personal injury action, for
the purpose of subrule (O)(1), the verdict against a particular
defendant shall not be adjusted by applying that defendant’s
proportion of fault as determined under MCL 600.6304(1)-(2).

If the verdict awards equitable relief, costs may be awarded if the court
determines that
(a)

taking into account both monetary relief (adjusted as provided in
subrule [O][3]) and equitable relief, the verdict is not more favorable
to the rejecting party than the evaluation, or, in situations where both
parties have rejected the evaluation, the verdict in favor of the party
seeking costs is more favorable than the case evaluation, and

(b)

it is fair to award costs under all of the circumstances.

For the purpose of this rule, actual costs are
(a)

those costs taxable in any civil action, and
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(b)

a reasonable attorney fee based on a reasonable hourly or daily rate as
determined by the trial judge for services necessitated by the rejection
of the case evaluation, which may include legal services provided by
attorneys representing themselves or the entity for whom they work,
including the time and labor of any legal assistant as defined by MCR
2.626.

For the purpose of determining taxable costs under this subrule and under
MCR 2.625, the party entitled to recover actual costs under this rule shall be
considered the prevailing party.
(7)

Costs shall not be awarded if the case evaluation award was not unanimous.
If case evaluation results in a nonunanimous award, a case may be ordered
to a subsequent case evaluation hearing conducted without reference to the
prior case evaluation award, or other alternative dispute resolution processes,
at the expense of the parties, pursuant to MCR 2.410(C)(1).

(8)

A request for costs under this subrule must be filed and served within 28 days
after the entry of the judgment or entry of an order denying a timely motion
(i)

for a new trial,

(ii)

to set aside the judgment, or

(iii)

for rehearing or reconsideration.

(9)

In an action under MCL 436.1801, if the plaintiff rejects the award against
the minor or alleged intoxicated person, or is deemed to have rejected such
an award under subrule (L)(3)(c), the court shall not award costs against the
plaintiff in favor of the minor or alleged intoxicated person unless it finds
that the rejection was not motivated by the need to comply with MCL
436.1801(5).

(10)

For the purpose of subrule (O)(1), in an action filed on or after March 28,
1996, and based on tort or another legal theory seeking damages for personal
injury, property damage, or wrongful death, a verdict awarding damages
shall be adjusted for relative fault as provided by MCL 600.6304.

(11)

If the “verdict” is the result of a motion as provided by subrule (O)(2)(c), the
court may, in the interest of justice, refuse to award actual costs.
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Rule 2.404 Selection of Case Evaluation Panels
(A)

[Unchanged.]

(B)

Lists of Case Evaluators.
(1)-(3) [Unchanged.]
(4)

Specialized Lists. If the number and qualifications of available case
evaluators makes it practicable to do so, the ADR clerk shall maintain
(a)

[Unchanged.]

(b)

where appropriate for the type of cases, separate sublists of case
evaluators who primarily represent plaintiffs, primarily represent
defendants, and neutral case evaluators whose practices are not
identifiable as representing primarily plaintiffs or defendants. Neutral
evaluators may be selected on the basis of the applicant’s representing
both plaintiffs and defendants, or having served as a neutral
alternative dispute resolution provider, for a period of up to 15 years
prior to an application to serve as a case evaluator.

(5)-(8) [Unchanged.]
(C)-(D) [Unchanged.]
Rule 2.405 Offers to Stipulate to Entry of Judgment
(A)

Definitions. As used in this rule:
(1)-(3) [Unchanged.]
(4)

“Verdict” includes,
(a)-(b) [Unchanged.]
(c)

(5)

a judgment entered as a result of a ruling on a motion after rejection
of the offer of judgment, including a motion entering judgment on an
arbitration award.

[Unchanged.]
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(6)

“Actual costs” means the costs and fees taxable in a civil action and a
reasonable attorney fee, dating to the rejection of the prevailing party’s last
offer or counteroffer, for services necessitated by the failure to stipulate to
the entry of judgment.

(B)-(C) [Unchanged.]
(D)

Imposition of Costs Following Rejection of Offer. If an offer is rejected, costs are
payable as follows:
(1)-(2) [Unchanged.]
(3)

The court shall determine the actual costs incurred. The court may, in the
interest of justice, refuse to award an attorney fee under this rule. Interest of
justice exceptions may apply, but are not limited to:
(i)

cases involving offers that are token or de minimis in the context of
the case; or

(ii)

cases involving an issue of first impression or an issue of public
interest.

(4)-(6) [Unchanged.]
(E)

This rule does not apply to class action cases filed under MCR 3.501.Relationship
to Case Evaluation. Costs may not be awarded under this rule in a case that has
been submitted to case evaluation under MCR 2.403 unless the case evaluation
award was not unanimous.

Staff Comment: The proposed amendments were in large part produced by a
workgroup convened by the State Court Administrative Office to review and offer
recommendations about case evaluation.
The staff comment is not an authoritative construction by the Court. In addition,
adoption of a new rule or amendment in no way reflects a substantive determination by this
Court.

The Michigan Dispute Resolution Journal

S p r i n g / S u m m e r, 2 0 2 0

34

The Michigan Dispute Resolution Journal

S p r i n g / S u m m e r, 2 0 2 0

35

Michigan Community Mediation Association
The mission of the Association is to benefit and strengthen, with a unifying voice, through strategic advocacy, collaboration, and innovation.

EXECUTIVE LIAISON – CONTRACT POSITION
Effective: July 1, 2020
Michigan Community Mediation Association (MCMA) is seeking a contract based part-time EXECUTIVE LIAISON.
The Michigan Community Mediation Association is an Association comprising of 17 Michigan Community Dispute
Resolution Program Centers providing dispute resolution services statewide. The Michigan Community Dispute Resolution
Program (CDRP) has been dedicated to bringing conflict resolution services to and promoting dialogue in communities
across the state.
CONTRACT JOB SUMMARY
The purpose of this position is for project management of the MCMA sustainability work through June 30, 2021. Success
in this position will be measured by the contractor’s ability to take MCMA goals and transform them into action and
results. The individual in this position will assist the MCMA in identifying, acting, and securing statewide opportunities for
the CDRP Program. A detailed job description will be provided to candidates selected for the interview process. The
candidate chosen for this position will agree to a background check including iCHAT and a DHHS Clearance check.
ESSENTIAL DUTIES AND RESPONSIBILITIES
• Support tasks of strategic importance as informed by MCMA’s Development Committee
• Provide project administration and coordination.
• Communicate regularly with the MCMA Development Committee and Association Board.
• Lead MCMA efforts to enhance state agency partnerships, including the Governor’s office for funding and other agencies
for potential program collaborations and/or contract work for MCMA.
• Lead MCMA efforts to advance legislator education efforts throughout the year.
• Additional responsibilities as assigned by the MCMA Development Committee.
• This position will report directly to the MCMA Development Committee through its Chair.
QUALIFICATIONS & SKILLS
• Strong leadership, enthusiasm, and interpersonal relationship skills.
• Executive Competencies.
• Excellent attention to detail, organization, time management, and assertive follow-through to move initiatives forward.
• Exceptional written and verbal communication skills.
• Commitment to maintaining confidentiality of privileged and sensitive information.
• A successful track record for engaging, partnering, and building alliances with a wide range of constituencies and
influences such as mediation centers, private mediation practitioners, agency leaders, as well as state and elected
officials.
• Proactive advocate for the organization; working knowledge of Michigan (and Federal) legislative/political processes and
environments.
• Evidence of creating and successfully implementing strategic directives.
• Highly skilled leader able to lead in a fast-paced, pressured, and changing environment.
• Professional presence and excellent public speaking/presentation ability.
• Experience/knowledgeable in conflict resolution (including mediation, facilitation, negotiation, and program design).
Compensation Range is commensurate with experience up to $25/hr., to be determined, not to exceed $24,000 for the
period of this contract. Individual will work remotely. Some in-state travel expected.
Questions, cover letter, and resumes are to be submitted by email to Charity Burke, Executive Director of Oakland
Mediation Center, at MCMA@mediation-omc.org.
Resumes will be accepted until July 31, 2020. Interviews will be scheduled in August 2020.
The Michigan Dispute Resolution Journal
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Connect With Us

The Alternative Dispute Resolution Section has a website and interactive community for its members - SBM Connect. This private
community enhances the way we communicate and build relationships through the Section. Log in to SBM Connect today and see
what the buzz is all about!
The ADR Section SBM Connect hyperlink is:
http://connect.michbar.org/adr/home
• ACCESS to archived seminar materials and The Michigan Dispute Resolution Journal
• FIND upcoming Section events
• NETWORK via a comprehensive member directory
• SHARE knowledge and resources in the member-only library
• PARTICIPATE in focused discussion groups

ADR Section Mission
The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:
1) Providing training and education for ADR professionals;
2) Giving professionals the tools to empower people in conflict to create optimal resolutions; and
3) Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities.

Join the ADR Section
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating.
The Section's annual dues of $40 entitles you to receive the Section's The Michigan Dispute Resolution Journal, participate in programming,
further the activities of the Section, receive Section ListServ and SBMConnect announcements, and participate in the Section's
SBMConnect and the Section's Discussion ListServ. The Section's ListServ and SBMConnect provide notice of advanced training
opportunities, special offers for Section members, news of proposed legislative and procedural changes affecting your ADR practice, and
an opportunity to participate in lively discussions of timely topics.
In implementing its vision, the ADR Section is comprised of several Action Teams. You are encouraged to participate in the activities
of the Section by joining an Action Team. The Action Teams include the Skills Action Team, responsible for advanced ADR training
provided at the annual ADR Summit, annual ADR Meeting and Conference, and Lunch and Learn teleseminars; Effective Practices and
Procedures Action Team, responsible for monitoring and initiating judicial and legislative changes affecting ADR in Michigan; Judicial
Access Team, charged with assisting courts to provide ADR to litigants; and the Publications Action Team, providing this Journal and
Listserv and SBMConnect announcements concerning meetings, conferences, trainings and other information related to ADR.
The membership application is at: http://connect.michbar.org/adr/join.
The Michigan Dispute Resolution Journal
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ALTERNATIVE DISPUTE RESOLUTION SECTION
MEMBERSHIP APPLICATION 2019-2020
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating. To comply with
State Bar of Michigan requirements, lawyer applicants to the ADR Section are called Members and non-lawyer applicants to the
ADR Section are called Affiliates. The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:
1.

Providing training and education for ADR professionals;

2.

Giving professionals the tools to empower people in conflict to create optimal resolutions;

3.

Promoting diversity and inclusion in the training, development, and selection of ADR providers and
encouraging the elimination of mediator bias; and,

4.

Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and
communities.

Membership in the Section is open to all members of the State Bar of Michigan. Affiliate status is open to any individual with an
interest in the field of dispute resolution. (Section membership is free for sitting judges)
The Section’s annual dues of $40.00 entitle you to receive the Section’s Michigan Dispute Resolution Journal, participate
in programming, further the activities of the Section, receive Section listserv announcements, participate in the Section’s
SBMConnect discussions, and receive documents prepared by and for the ADR Section.
In implementing its vision, the ADR Section is comprised of various Action Teams. You are encouraged to participate in the
activities of the Section by joining an Action Team. Information on Action Teams will be forwarded upon processing of this
Application.
Note: Dues are due between October 1 and November 30.

APPLICATION TYPE: ____ Member ____Sitting Judge ____Affiliate (Affiliate memberships are subject to Council approval.)
NAME: _____________________________________________________
FIRM: ______________________________________________________
ADDRESS: ___________________________________________________
_____________________________________________________________
CITY: __________________________ STATE: _____ ZIP CODE: _________
PHONE:____________________________________________
E-MAIL: __________________________________________
State Bar No. ______________ ___________________ (if applicable)
Have you been a Member of this Section before:_____
Are you currently receiving the Dispute Resolution Journal? _____
Annual dues are $40.00, or $48.00 if Member or Affiliate certificate
is requested. There is no proration for dues and membership must
be renewed on October 1 of each year.

All orders must be accompanied by
payment. Prices are subject to change
without notice.
Non-members must submit
payment by check.
Please make check payable to:
STATE BAR OF MICHIGAN
Enclosed is check #______________
Mail your check and completed
membership form to:
Attn: Dues Dept., State Bar of Michigan
Michael Franck Building
306 Townsend Street
Lansing, MI 48933
Members using a Visa or MasterCard
must join online at e.michbar.org

.
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Editor's Notes
The Michigan Dispute Resolution Journal is looking for articles on ADR subjects for future issues. You
are invited to send a Word copy of your proposed article to The Michigan Dispute Resolution Journal to
Former ADR Section Chair Lee Hornberger at leehornberger@leehornberger.com and Editor Erin Archerd at
archerer@udmercy.edu.
Articles that appear in The Michigan Dispute Resolution Journal do not necessarily reflect the position of the
State Bar of Michigan, the ADR Section, or any organization. Their publication does not constitute endorsement
of opinions, viewpoints, or legal conclusion that may be expressed. Publication and editing are at the discretion
of the editor.
Prior Journals are at http://connect.michbar.org/adr/journal.

ADR Section Member Blog Hyperlinks
The SBM ADR Section website contains a list of blogs concerning alternative dispute resolution topics that have been submitted by members of the
Alternative Dispute Resolution Section of the State Bar of Michigan.
The list might not be complete. Neither the State Bar nor the ADR Section necessarily endorse or agree with everything that is in the blogs. The
blogs do not contain legal advice from either the State Bar or the ADR Section.
If you are a member of the SBM ADR Section and have an ADR theme blog you would like added to this list, you may send it to Former ADR
Section Chair Lee Hornberger at leehornberger@leehornberger.com with the word BLOG and your name in the Subject of the e-mail.
The blog list link is: http://connect.michbar.org/adr/memberblogs.

ADR Section Social Media Links
Here are the links to the ADR Section's Facebook and Twitter pages.
You can now Like, Tweet, Comment, and Share the ADR Section!
https://www.facebook.com/sbmadrsection/
https://twitter.com/SBM_ADR

https://www.linkedin.com/groups/12083341

ADR Section Homepage
The ADR Section website Homepage is at http://connect.michbar.org/adr/home . The
Homepage includes the Section Mission Statement, Who We Are, Why You Should
Join the ADR Section, and Let Litigants Know that MEDIATION Really Works.
The Homepage also provides access to the Section calendar, events, and ADR Section
publications.
The Michigan Dispute Resolution Journal
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The Michigan Dispute Resolution Journal

The Michigan Dispute Resolution Journal is published by the ADR Section
of the State Bar of Michigan. The views expressed by contributing authors
do not necessarily reflect the views of the ADR Section Council. The
Michigan Dispute Resolution Journal seeks to explore various viewpoints in
the developing field of dispute resolution.
For comments, contributions or letters, please contact: 
Scott S. Brinkmeyer - sbrinkmeyer1@gmail.com - (616) 481-9166
Lee Hornberger - leehornberger@leehornberger.com - 231-941-0746
Erin Archerd - archerer@udmercy.edu - 313-596-9834
http://connect.michbar.org/adr/newsletter
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