"Binding" Mediation:
What You Should
Know

Vol 16
No. 3
July, 2009

by By Catherine Jacobs

Hot Tips for the Collaborative Practice
Trenches

Upcoming Mediation
Trainings

Annual Meeting
Information

Page 5

Page 6-7

by Deborah Bennett Berecz

Real Mediation
by Barry Goldman

Page 1-2

The

Page 3-4

Alternative Dispute Resolution Section of the State Bar of Michigan

Chairperson:
James J. Vlasic
Other Executive
Committee:
Chuck Judson
Chair-Elect
Donna Craig
Treasurer
Robert E. Lee Wright
Secretary
David Baumhart III
Member at Large
Antoinette Raheem
Member at large
Tony Braun
Ex Officio
COUNCIL:
Nina Abrams
Laura Athens
Earlene Baggett-Hayes
David Baumhart III
Tony Braun
Susan Butterwick
Donna Craig
Gene J. Esshaki
Richard Figura
Kevin S. Hendrick
Catherine A. Jacobs
Chuck Judson
Paula Manis
Michael Nowakowski
Antoinette Raheem
Lawrence Root
Phillip Schaedler
Hon. Cynthia D. Stephens
James J. Vlasic
Christopher Webb
William Weber
Martin Weisman
Robert E. Lee Wright
Zena Zumeta

"Binding" Mediation: What You Should Know
By Catherine Jacobs

a judge will ask whether the parties wish to participate in “binding” mediation, a lawyer will request
Fbe requently,
“binding” mediation, or a mediator may suggest “binding” mediation. The request from a lawyer for a party may
based on a desire to have the issue settled once and for all, on a sense that the opposing party will not come to a

voluntary agreement, or on discomfort with the judiciary or decision-maker. Prior to making the request, the lawyer
should of course have a clear understanding of what is “binding” mediation and the statutes and court rules governing
the process. The problem: Few realize that under Michigan statutes and court rules, the only binding process of ADR is
“arbitration.”
The training materials approved by the State Court Administrative Office for mediators qualifying under MCR 2.411
and MCR 3.216 define “mediation” as occurring when:
A neutral third party meets with the disputants to help them reach a
mutually acceptable resolution. (Institute of Continuing Legal Education, Mediation Training, 2001)
The course material defines “arbitration” as:
A dispute resolution process in which one or more neutral third party (ies) hears the evidence and arguments
of each disputant and makes a decision for them. (Institute of Continuing Legal Education, Mediation
Training, 2001)
MCR 2.410 provides that all cases are subject to alternative dispute resolution (“ADR”). MCR 2.410(A)(2) defines
“ADR” as:
. . . any process designed to resolve a legal dispute in the place of court adjudication and includes settlement
conferences ordered under MCR 2.401; case evaluation under MCR 2.403; mediation under MCR 2.411;
domestic relations mediation under MCR 3.216; and other procedures provided by local court rule or
ordered on stipulation of the parties.
Mediation under MCR 2.411 and MCR 3.216 refers to a process where the third party does not make a decision,
i.e. not binding.
MCR 2.411(A)(2) states:
“Mediation” is a process in which a neutral third party facilitates communication between parties, assists in
identifying issues, and helps explore solutions to promote a mutually acceptable settlement. A mediator has no
authoritative decision-making power (emphasis added).
MCR 3.216(A)(2) states:
Domestic relations mediation is a nonbinding process (emphasis added) in which a neutral third party
facilitates communication between parties to promote settlement. If the parties so request, and the mediator
agrees to do so, the mediator may provide a written recommendation for settlement of any issues that remain
unresolved at the conclusion of a mediation proceeding. This procedure, known as evaluative mediation, is
governed by subrule (I).
Evaluative mediation is non-binding and the description and process is set forth in MCR 3.216(I), providing for the
mediator to prepare a written recommendation and submit it to the parties, strictly for settlement purposes, which the
parties are free to accept or reject. The recommendation may not be submitted or made available to the court.
Continued on Page 2
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Michigan statutory law specifically addresses the process of arbitration, including the rights of the participants and the
narrow opportunity to appeal. MCL 600.5001 et seq. (civil); MCL 600.5071 et seq. (domestic relations); see also MCR
3.602.
By statute, the arbitrator sits in the position of the judge, and must be sworn to hear and fairly consider the evidence and
render a decision. The arbitrator may administer oaths to the witnesses. MCR 2.506, which governs depositions, applies
to arbitration. The arbitrator hears all the evidence and makes an award and the award is confirmed by the Court.
Catherine A. Jacobs advises
clients on estate planning
and trusts, probate litigation,
adoption and child custody
issues and transportation
law. She is also a specialist in
facilitative mediation in family
situations.
Active in the greater Lansing
community, Ms. Jacobs has
served on the Alzheimer's
Association Corporate
Committee, speaker on estate
planning law, probate law and
legal ethics.
Ms. Jacobs has recently
started defending "safe
haven therapists" against
subpoenas and other court
ordered testimony in regard
to information received from
children/minors through their
doctor/patient relationships.

In a civil action, a party may request vacation of the arbitration award under limited circumstances, which involve
misconduct of the arbitrator, fraud, corruption, or other undue means. MCL 600.5021; MCR 3.602(J). The fact that
the relief could not or would not be granted by a court of law or equity is not grounds for vacating or refusing to confirm
an award. An application to vacate an award must be brought within 21 days after delivery of a copy of the award. If the
application to vacate is based on fraud, corruption, or other undue means, it must be filed within 21 days of learning of
the existence of such grounds. An award may also be modified or corrected under a limited set of circumstances. In that
instance, the application must be filed within 21 days of receipt of the award. An appeal may be taken to the Court of
Appeals. MCR 3.602(N). However, the basis of the appeal is limited to the reasons for seeking vacation or modification
of the award, which must be first processed in the lower court.
On March 28, 200, the Domestic Relations Arbitration Act took affect. 2000 PA 419 and 2000 PA 420; MCL
600.5070 et seq. (“DRAA”) This is a specific statute for domestic relations arbitration and details the requirements and
procedures for domestic relations arbitration. The arbitration is voluntary, binding, and the right of appeal is limited.
Vacation or modification of an award by the arbitrator is limited to fraud, corruption, and misconduct of the arbitrator,
including exceeding his or her powers. MCL 600.5081. The appeal must be first processed in the Family Court. The
provisions of the DRAA are to be strictly followed in order for a party to be bound by a domestic relations award.
Miller v Miller, 474 Mich 27, 707 NW2d 341 (2005). Each party must acknowledge in writing or on the record that
he or she has been informed of certain matters set forth in MCL 600.5072. See Bates v Bates, Ct of App., No. 261801,
unpublished September 19, 2006, where failure to follow the requirements of the DRAA allowed the award to be set
aside. Under the DRAA, there are qualifications for who can be an arbitrator.
The author has not found any court rule or statute that defines or addresses a procedure referred to as “binding”
mediation. Also, there are no statutes or rules prohibiting “binding mediation.” Under the definition of ADR, “other
procedures” agreed to by stipulation of the parties are allowed. MCR 2.410(A)(2). The risk, of course, is that the parties
will not know what rules govern the process unless the order or stipulation for binding mediation specifically sets forth
the procedure. If parties choose to participate in binding mediation, the parties should clearly define in writing the rules
for the procedure, and any right to seek relief from the lower court and the appellate courts. Any such stipulation or
consent order should address the following issues:
1. Will any form of facilitative mediation take place?
2. Exactly what issues will be covered?
3. How will evidence be presented?
4. Will testimony be taken?
5. On what grounds will the parties be allowed to seek relief from the trial court or appellate court?
6. What will be the appeal process and the basis for any appeal?
Binding mediation is often the format for matters pending before the Family Court. The process used has been referred
to by some practitioners as “Med-Arb.” In those cases, the mediator conducts one or more sessions at which the mediator
attempts to settle the dispute by agreement. During the session, the mediator will gather information and documentation,
will hold sessions with all participants together, and caucus separately with the parties. If this procedure fails to bring the
participants to an agreement, the mediator makes a final decision with regard to the issues the parties were not able to
agree upon. There is no appeal of the decision. Unfortunately, this process has been conducted in many cases without the
formality of a written agreement or court order. Many client participants have been talked into a situation without a clear
understanding of the process. As dissatisfied participants seek counsel from an attorney other than the one representing
them in the case, there will be repercussions in the form of malpractice or grievance filings. It is of paramount importance
that the participants and the lawyers have a clear understanding of the legal process in which they are engaging.
The process under MCL 600.5001 et seq. and MCL 600.5070 et seq. and arbitration is preferable. Uniformity of practice
is important to the success of alternative dispute resolution. The rules of arbitration serve the purpose of defining the role
of the arbitrator, protecting the rights of the participants, and affording an appeal under limited circumstances.
Without a local court rule, written agreement, or order by stipulation, there will remain an issue of whether the decision
of a mediator under what is termed “binding” mediation is enforceable. Clearly, it is not a settlement agreement between
the parties, which must be either placed on the record or in writing as required, it is not arbitration as provided by statute;
and it is not a decision of the tribunal.
In my opinion, if a party is considering “binding mediation,” it is best to call it arbitration and to follow the rules and
statutes for arbitration. Otherwise, you as the lawyer, or you as the “mediator” have simply placed the parties in a position
where one can challenge the entire procedure and the parties are back to square one. This is the worst outcome for
promoting the ADR process.
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Hot Tips for the
Collaborative Practice Trenches
By Deborah Bennett Berecz

issue, we discussed the hallmarks of collaborative process. Now that you know what it is, let’s talk about ways to develop a
Lastcollaborative
practice and work effectively in this field.

 Know your message cold. When someone asks you in an elevator, “What is that pin you’re wearing?” (you do wear your IACP

Deborah Bennett Berecz

pin don’t you just to elicit such a question?) you should be able to whip out a 10 second answer. While every collaborative professional
has offices in St. Joseph
should develop a response that feels comfortable to him or her, consider something along the lines of, “I belong to a professional group
and Grandville. She has
of lawyers who help families divorce without destruction. This is that group’s pin.” Or, “I’m a collaborative lawyer who helps people
mediated numerous family
divorce without court.”
If you’re asked that question at a cocktail party or other occasion where you have more time, tailor your response to answer everyone’s
real #1 question in a dialogue: What’s in it for me? Thus, your response to a pediatrician will be different than your response to a
realtor, which will be different than your response to a truck driver. To a pediatrician you might say, “I’m a collaborative lawyer helping
parents through the divorce process without court so that kids are less stressed and parents are able to effectively work together after
the divorce.” To the truck driver you might say, “As a collaborative lawyer, I work with a team to help divorcing parents develop a
parenting plan which takes into account parents’ schedules and unique needs.”

 Have multiple access points for prospective clients to learn about cp. Marketing and public relations information is readily
available. Become a student. At a minimum, have an informative website (check out www.rosen.com) and a packet of information
and articles explaining cp (upon emailed request, I’d be happy to send you one of my own, as an example, for the cost of materials and
postage). When someone calls your office, make sure your assistant is knowledgeable about the collaborative process, and others that
you might provide, and offers to send your packet to prospective clients before the initial consult.

matters and represented
dozens of individuals in
the Collaborative process.
A graduate of Notre Dame
Law School, Deborah is
a past chair of the ADR
Section of the State Bar
of MI. In 2009 she will
serve as President of the
Collaborative Practice
Institute of Michigan.

Consider stocking Pauline Tesler’s excellent book, Collaborative Divorce, (available on Amazon for around $8) and hand them out like
candy. Offer to send it with your packet and carry a couple in your car and briefcase. Until word spreads about the availability of cp,
you’re a public educator.
Have books and brochures available in your reception area. Make sure your local library has a couple
copies of both the Tesler book and Stu Webb’s The Collaborative Way to Divorce.
As a member of the International Academy of Collaborative Practitioners, you are able to use
the IACP “C” symbol in your marketing materials, letterhead, business cards, etc. Check www.
CollaborativePractice.com for licensing information. I use it as my desktop screen on my
computer which sits behind me in my office, in full view of clients. The symbol looks like this:

 Be crystal clear in your message. As mediators, we know how long it has taken to achieve clarity about what “mediation” means

in Michigan. Remember the days when it referred to what is now known as “case evaluation.” I attended a national conference in the
mid-1990s and slumped lower in my seat as Michigan’s nomenclature was explained to the disbelief of non-Michigan residents! We’ve
come a long way but now people in Michigan are being offered mediation and collaborative practice and hopefully we can learn from
past mistakes. The public deserves precise and clear explanations of all options available to them. For awhile, there was discussion
about the necessity of the disqualification provision (also referred to as the “commitment clause” or “withdrawal provision”). That issue
is settled within the field: if the contract governing the case, i.e., the Participation Agreement, does not contain a provision requiring
team member withdrawal should the case go to court, it is not a collaborative case. It may still be preferable to litigation, it’s just not
collaborative. Let’s avoid confusing prospective clients in Michigan by being anything less than crystal clear in describing every process
we offer.

 Scrupulously pre-brief and debrief sessions. Once your marketing and public education efforts begin paying off and you are
working collaboratively, pay attention to protocols. They exist for a reason—often arrived at by others’ trial and error.

For example, failure to pre-brief with your collaborative counter-part can result in overlooking clients’ needs and the options that
might best serve them. During a busy week, I once slammed into a 4-way session with clients and the other lawyer, and because I’d
failed to review the file and touch-base with him, I didn’t account for how far we had progressed in the last session relative to property
division. The spreadsheet in my file was a draft I’d prepared so that once discussion had occurred about property division, I’d be
primed to plug in their agreements and hit “print” before they left. Efficient right? Yes, except when I opened the file at the beginning
of the session and saw the printed drafts sitting there, I thought they’d already agreed to the division I’d included in the spreadsheet, so
I promptly proceeded to hand out the spreadsheet to both clients and the other lawyer—not how we do it in cp where clients get to
decide such things! Seeing the surprise on their faces by what appeared to them as a fait accompli, I backtracked, scanned the meeting
Continued on Page 4
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summary from the last session and realized we’d only gathered data and documents last session. I apologized for jumping the gun and explained that the
division reflected on the spreadsheet was simply one option. Though they went on to develop an agreement, such missteps can be avoided by reviewing the file
and touching base with the other lawyer at least a couple days prior to 4-way sessions.
Similarly, build in 10-15 minutes after the end of each session to debrief with the other lawyer. Sometimes the way you experience a session will be quite
different from the experience of the other lawyer. It is beneficial to unpack these differences to determine who caught what, who missed some tension in the
room, and how you might address these things in the next session. It’s also the time to make sure you’re on the same page about how the case might optimally
proceed. Do clients need to check in with their coaches before the next lawyer meeting? Is there a pressing issue we need to address first thing next meeting? Ask
the other lawyer if there was anything you said or did during the session that was unhelpful or unproductive. You may be totally unaware of an effect something
you said created. You want to know that because you’ll likely work on other cases together and without such honesty, and willingness to receive such feedback,
you miss the potential to develop the synergy that can be so effective in collaborative work.

 Prepare a meaningful meeting summary shortly after the session. Try to capture not just the bottom line of agreements reached but the essence of the
discussion. For example, your summary could say, “Angelina and Brad agreed that Brad will keep the Italian villa” or “Angelina and Brad discussed the fact that
while Angelina enjoyed Italy, she did not plan to spend the majority of her time there. They considered that Brad would likely make more use of the villa which
they agreed he would obtain.” People forget what went into decisions. They benefit from reminders of the bases on which they reached agreements.
 Always have the next session on the calendar. I’ve found it helpful to schedule the next three sessions at the end of our first 4-way meeting. While all

of them may not be needed, coordinating four or more schedules can be challenging. Get them on the books when everyone is together; they can always
be cancelled or changed. In addition, I have found it frustrating to schedule sessions more frequently than every two weeks. Invariably, with weekly sessions,
someone hasn’t obtained a document or talked to the mortgage company or accomplished some other item on the “To Do” list. At the third session, if more
appointments are needed, don’t leave it for scheduling at some undetermined time in the future. Because there is no scheduling order from the court to generate
progress, it’s easy for a case to languish. Set out the next session or two as far down the road as needed, but set it.

 Discuss the law in session. When you explain your client’s “rights” or what the law would dictate in a given situation, invariably your client will disclose

some or all of that information to his or her spouse. Who, of course, replies, “Well my lawyer says….” Each may be accurately reporting what s/he believed s/he
was hearing (or not) but difficulties arise due to selective hearing, imprecise delivery of information, and misinterpretation. By choosing collaborative practice,
your clients chose to avoid a cookie cutter application of the law and to develop tailor-made solutions to fit their families’ particular needs. So in general, it
is usually most effective to discuss the law option in session, where both spouses are hearing from both lawyers. Questions can be addressed together openly
thereby avoiding miscommunication and optimizing clarity.

 Always review agreements/judgments in session. It’s tempting to think that reviewing documents can be accomplished most efficiently by emailing them to
clients and discussing it online. However, too often emotional issues emerge as the case is winding down, especially if closure feels less comfortable to one spouse
or the other. Such emotions are usually managed more productively in session with everyone present.

 Have a good feedback form and use it. Eliciting feedback provides us as practitioners of this new art an opportunity to recognize and address areas needing
improvement. Fine-tuning should be an on-going effort. Develop a feedback form and give it to clients at the last session, along with a SASE.

 Commit to continued education. There is a reason the initial training in collaborative practice is termed “basic.” It’s just that. I have attended a basic

training every year since 2005 and one year attended two. This is challenging work and those professionals who regularly attend advanced training (offered by
the Collaborative Practice Institute of MI every year) and The Forum, (the International Academy of Collaborative Practice’s annual meeting), hone the skills
necessary to do this work in an effective, artful way. It is a pleasure to handle a case with a practitioner like that. Become one yourself. More information about
CPIM’s annual basic training, to be held May 14-16 in Lansing can be found at www.CollaborativePracticeMI.org.

Barry Goldman is
a Michigan-based
arbitrator and
mediator of workplace
disputes. He is also an
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Science of Settlement:
Ideas for Negotiators,
published by ALI-ABA
in 2008. He can be
reached at bagman@
ameritech.net
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Real Mediation
By Barry Goldman

o this Jewish guy is stranded on a desert island for 30 years. When he is finally rescued he leads a tour around his compound.
Ssynagogues,
He has built an impressive house and a garden, a barn and so on. And two synagogues. The rescuers ask why he needed two
and the old guy explains, “This one I go to, and in that one I wouldn’t be caught dead!”
We seem to have a deep-seated need to do this, to separate the world into the right-minded, virtuous people like us and the benighted
or deluded evil-doers like them. The same is true whether your allegiance is to a particular brand of politics or theology, a computer
operating system, or a college basketball team. It is also true in the field of dispute resolution. A sufficiently masochistic person could go
from one conference to another continuously and do nothing but discuss whether this or that practice is real mediation.
The No Caucus people believe that true mediation takes place with everyone in the room. You might settle a case in caucus, they
say, but you will never resolve a dispute. The Caucus Only people believe that having all the parties in the same room just raises the
emotional temperature and confuses the issues. Far better to keep the parties separated so the lawyers can do their work. Retired
judges believe in the judicial settlement conference model, which consists primarily of arm-twisting and head-banging. Transformative
mediators believe in a process that looks more like psychoanalysis. Lawyers tend to value “client control.” Facilitative mediators believe
in a process that respects party autonomy and self-determination in a way that makes those lawyers queasy.
Continued on Page 8
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Upcoming ADR Trainings
General Civil
The following 40-hour mediation trainings have been
approved by SCAO to fulfill the requirements of
MCR 2.411(F)(2)(a):
Mt. Clemens: September 16, 18, 19, 23, 25, 26
Training sponsored by The Resolution Center
Email: theresolutioncenter@mediate.com

October 8-17
Training sponsored by Alternative Dispute Resolution
Consortium
Email: jjenio@adrccenter.com

Domestic Violence
Screening for Mediators

December 5
Bloomfield Hills: September 25, October 2, 9, 16, 23 Training sponsored by Alternative Dispute Resolution
Consortium
Training sponsored by Oakland Mediation Center
Contact: (248) 338-4280, ext. 217. To register online, Email: jjenio@adrccenter.com
visit www.mediation-omc.org.
Macomb Community College:
September 29-October 15
Training sponsored by Alternative Dispute Resolution
Consortium
Email: jjenio@adrccenter.com
Plymouth: October 1-3, 23-24
Training sponsored by Institute for Continuing Legal
Education
Register online at www.icle.org, or call
1-877-229-4350.
Ann Arbor: October 16-18,
October 30-November 1
Training sponsored by Dispute Resolution Center of
Washtenaw and Livingston Counties
Contact: (734) 222-3745, www.mimediation.org/
training

Domestic Relations
Mediation Training

Advanced Mediation Training

Mediators listed on court rosters must complete
eight hours of advanced mediation training
every two years. The following trainings fulfill
this requirement:
Traverse City: September 15 – “Confidentiality and
Other Mediation Challenges,” Anne Bachle Fifer
Training sponsored by Conflict Resolution Services
Contact: Jennifer Kowal, (231) 941-5835
Kalamazoo: September 18 – “Creating Empathy in
Mediation,” Bob Wright & Anne Bachle Fifer
Training sponsored by Kalamazoo Dispute Resolution
Services
Contact: Barry Lee Burnside, (269) 552-3434
Petoskey: September 25 – “Enhancing the
Effectiveness of the Mediation Process”
Training sponsored by Northern Community Mediation
Contact Jane Millar, (231) 487-1771

The following 40-hour mediation training has been
approved by SCAO to fulfill the requirements of MCR
3.216(G)(1)(b):
Ann Arbor: August 3-7
Training sponsored by Mediation Training &
Consultation Institute
Register online at www.learn2mediate.com or call
1-734-663-1155
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The left side of the spectrum views the right as hide-bound, self-protective, and greedy. The right side views the left as touchy-feely, unrealistic
and silly. I won’t rehearse the arguments here, they are likely to be familiar to anyone reading this. What I want to point out is that no one on
any side of the controversy has any data to support his position.
What we have instead are prejudice and anecdote. People who were trained as facilitative mediators are familiar with facilitative mediation.
They tried it, and they like it. If you ask them to explain how it works or why it is preferable to the other kinds, they will provide an explanation.
People who grew up on a more evaluative, directive approach are familiar with that, and they like that. If you ask them for an explanation, they
will provide one too. Mediators who used to be litigators will claim to have special insight. But no one will be able to point to a careful study that
controlled for the variables and produced statistically significant, replicable results. They will make something up, or they will repeat what they
learned in training. And they will argue for it vigorously.
Pete Lunn calls this the endian instinct, after the war between the Little Endians and the Big Endians in Jonathan Swift. Lunn has written a very
good new book called Basic Instincts: Human Nature and the New Economics. It’s published by Marshall Cavendish in the UK and it’s hard to
find in the US, but worth the effort.
I have my own views on this subject. That is, like everyone else I came to dispute resolution by one route rather than another. I have my own
mediation history and my own psychological tendency to give myself and my like-minded colleagues the benefit of the doubt. In other words,
I am subject to the endian instinct too. But that’s not the point I want to emphasize here.
What I want to emphasize is that arguments based on prejudice and anecdote - arguments based on the endian instinct - get us nowhere. The
only way knowledge advances is through careful scientific investigation. Anecdote, intuition and introspection can suggest questions for science
to examine, but only the scientific method can produce real knowledge. Until the terms in the field are unambiguously defined, hypotheses are
clearly stated, and rigorous experiments are conducted under controlled conditions to test the claims of the various schools of mediation, all we
have is arm waving and name calling.
For a brilliant, moving, and funny talk on the subject of testing our intuitions, see Dan Ariely’s TED Talk at: http://tinyurl.com/cfyu2e.

