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Introduction

There are three books that I read at least once a year. These are The Destruction of the Bismarck,1 Hell 
in a Very Small Place: The Siege of Dien Bien Phu 2, and Vietnam: A History. 3 Bismarck is about the 
British, with background American support, sinking of the German battleship Bismarck during 
World War II. Hell in a Very Small Place is about the fall of Dien Bien Phu in 1954. Vietnam is 
mainly about the French and American wars in Vietnam. 

Each of these books teaches us some lessons concerning negotiating. 

Bismarck teaches us about the vital need to listen. The German Fleet Admiral on the Bismarck did not believe the radio 
messages he was receiving from German Naval Headquarters in Paris. Paris Headquarters told him the British had lost track of 
the Bismarck. He did not believe Headquarters, even though the British had indeed lost track of the Bismarck. Headquarters told 
him to stop sending radio messages, albeit in code, of every movement the Bismarck made. Not appreciating that the British had 
actually lost the Bismarck [but the British knew how to triangulate], he ignored the warnings from Headquarters. He was not 
listening. This, among other things, led to his doom, the sinking of the Bismarck, the death of over 2,000 sailors, and the failure of 
his mission. In short, listening to what other people are trying to tell us can be useful.

Hell in a Very Small Place teaches us to respect the other side and, especially at negotiation sessions, to treat the other side 
with courtesy. The French, exercising their implicit bias, underestimated the Viet Minh. Because of this, the French failed to 
develop realistic options and strategies. The French subjected their artillery crews at Dien Bien Phu to firing from open artillery pits 
without providing the crews with flak jackets. The French had their infantry and airborne troops fighting from trenches without 
providing them with trench periscopes. The U.S. Secretary of State, John Foster Dulles, failed to exercise courtesy when he refused 
to shake Zhou Enlai’s hand during the 1954 Geneva negotiations. This was rectified almost twenty years later when President 
Nixon shook Zhou Enlai’s hand in 1972.

In Vietnam, the Americans, like the French before them, following their implicit bias, underestimated the other side, and 
did not develop realistic options and strategies. After a decade of war, the Americans discovered their BATNA was simply to 
come home. 

The ADR Section in 2017-2018

The ADR Section had several goals for 2017-2018. These goals included the following.

Diversity and Inclusion

One overriding major continuing goal was diversity and inclusion. Under the leadership of Diversity Task Force Chair Danielle 
Potter, the Section valued and developed greater opportunities for diversity and inclusion. An important part of this endeavor 
was the February 15, 2018, “The Neuroscience of Decision-Making: What’s Really Controlling the Way You Think?” program, 
featuring nationally renowned speaker, Kim Papillon, at Detroit Mercy Law School. The three co-sponsors for this event were the 
ADR Section, Detroit Mercy Law, and Miller Canfield Paddock & Stone. Those actively involved included Michelle Crockett, 
Hiring Chair and Diversity and Professional Development Principal of Miller Canfield Paddock and Stone; Megan Fidorra 
Jennings, Associate Dean for Student Affairs, Detroit Mercy Law; Shel Stark, Chair, the ADR Section’s Skills Action Team; and 
Mary Anne Parks, ADR Section Administrator.

As indicated in the following demographics information, the ADR Section is doing an outstanding job concerning diversity and 
inclusion within the Section’s present and future leadership structure.

Lee Hornberger

The Chair’s Corner
by Lee Hornberger
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Here are the demographics of the presenters at the ADR Section’s upcoming October 12-13, 2018, Annual Meeting and ADR 
Conference in Traverse City.

  Male:      16  51.6 %
  Female:  15  48.4 %

  White:                    28  90.3 %
  African American:  3    9.7 %

Here are the demographics of the SBM membership.

  SBM members female:                              34.2%
  SBM members African American origin:  5.6%

Here are the demographics of the ADR Section membership.

  ADR Section members female:                              34.5%
  ADR Section members African American origin:  8.1%

Here are the demographics of the ADR Section Council.

  2017-2018 ADR Section Council female:                              25 %
  2017-2018 ADR Section Council African American origin: 12.5%

  2018-2019 ADR Section Council female:                              29.1 %
  2018-2019 ADR Section Council African American origin: 16.7%

Here are the demographics of the ADR Section Action Team/Task Force Chairs.

  ADR Action Team Chairs female:                              33.3%
  ADR Action Team Chairs African American origin: 11 %

The SBM demographics are at:

http://www.michbar.org/file/opinions/statewidedemographics2017.pdf

The ADR Section demographics are at.

https://higherlogicdownload.s3.amazonaws.com/MICHBAR/2b10c098-e406-4777-a199-33b9d3e7c568/UploadedImages/pdfs/
demo.pdf

This push for diversity and inclusion in ADR is also happening at the national level. The American Bar Association Resolution has 
passed Resolution 105 addressing diversity in ADR.  A copy is available at: http://www.leehornberger.com/files/ABA%20105%20
ADOPTED%20August%202018.pdf

 The Resolution states:

  RESOLVED, That the American Bar Association urges providers of domestic and international dispute 
resolution to expand their rosters with minorities, women, persons with disabilities, and persons of differing 
sexualorientations and gender identities (“diverse neutrals”) and to encourage the selection of diverse neutrals; and

FURTHER RESOLVED, That the American Bar Association urges all users of domestic and international legal and 
neutral services to select and use diverse neutrals.

http://www.michbar.org/file/opinions/statewidedemographics2017.pdf
https://higherlogicdownload.s3.amazonaws.com/MICHBAR/2b10c098-e406-4777-a199-33b9d3e7c568/UploadedImages/pdfs/demo.pdf
https://higherlogicdownload.s3.amazonaws.com/MICHBAR/2b10c098-e406-4777-a199-33b9d3e7c568/UploadedImages/pdfs/demo.pdf


T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l ,  2 0 1 8

 4

Automatic ADR Task Force

Another goal was the automatic mediation proposal. Many Section members, including Bill Weber, Bob Wright, Joe Basta, 
Marty Weisman, and Council liaison Lisa Taylor worked long and hard to draft the proposed automatic mediation language. It 
was originally pending in the State House of Representatives as HB 5073 and the Section is now in discussion with stakeholders 
throughout the state about whether the proposal should be framed as a Michigan Court Rule. The Automatic Mediation Task 
Force has become the Automatic ADR Task Force. The Task Force is vibrantly seeking to have automatic ADR in Michigan 
courts. 

Training and Mixers

On March 20, 2018, the ADR Section was pleased to present its ADR Summit with world class mediator and trainer, Lee Jay 
Berman, at Western Michigan University-Cooley Law, in Auburn Hills. Those active in creating this wonderful Summit included 
Audra Foster of Cooley Law; Section Administrator Mary Anne Parks; and Skills Action Team members Zena Zumeta, Mike 
Leib, Shel Stark, and Bob Wright.

The Wayne County Family Law Bar Association and the ADR Section co-sponsored the Family Law Mediation Luncheon on 
April 17, 2018, in Detroit. This luncheon was organized and moderated by Zenell Brown.

The Section sponsored a teleseminar on “The Dirty Dozen: The 12 Biggest Mistakes in Construction Dispute Mediation” on 
April 26, 2018. The panel members were Marty Burnstein and Ronald A. Deneweth. The moderator was Michael S. Leib. The 
Technical Advisor was Robert E. Lee Wright

The Section, with the Grand Rapids Bar Association, co-sponsored a Mediator Mixer Symposium on June 7, 2018, at Mika 
Meyers in Grand Rapids. Recent issues facing mediators and mediator techniques were discussed. Scott Brinkmeyer and Mike 
Leib were the organizers. Shon Cook and Pam Enslen were the presenters.

The Section sponsored the “Negotiation, Persuasion & High Stakes-Decision Making for Mediators-What the Research Teaches 
Us” presentation by Dr. Elizabeth Stokoe on June 19, 2018, at Western Michigan University-Cooley Law, Auburn Hills. Dr. 
Stokoe provided an exciting presentation on scientific techniques that revealed what works and what does not work in settlement 
discussions and our daily communications. Dr Stokoe’s presentation was the result of Barry Goldman’s initiative and drive. 

A webinar joint program with the Business Law Section and ICLE concerning ADR contract language was recorded on July 
18, 2018, and made available for later viewing by ADR Section members. The presenters were Daniel N. Sharkey and Michael 
Hindelang. Mike Leib was the organizer and moderator. 

The Section sponsored the Diversity and Inclusion in ADR and the Legal Profession Lunch at the Ann Arbor City Club in Ann 
Arbor on August 7, 2018. The organizers were Danielle Potter, Betty Widgeon, Joe Basta, and Shel Stark.  Phyllis Crocker, 
Dean, Detroit Mercy Law; Betty Widgeon; and Rabih Hamawi, Law Office of Rabih Hamawi PC, were the presenters.

The Marquette County Bar Association and the ADR Section cosponsored a lunch for mediators and other ADR practitioners on 
September 21, 2018, in Marquette, Michigan. This lunch was organized and chaired by Thomas L. Solka (Ret. Circuit Court).

The Section sponsored a mediator ethics teleseminar on October 3, 2018. As mediators, we face complicated delicate issues during 
the mediation process from disclosure obligations before retention to our post-mediation activity. Scott Brinkmeyer was the 
moderator. Donald D. Campbell, John A. Hohman, Jr, and Alecia M. Ruswinckel were the presenters. Robert E. Lee Wright 
was the Technical Advisor.

Information concerning the Action Teams and Task Forces is available at:  http://connect.michbar.org/adr/reports/teams .
2018 Annual Meeting 

http://connect.michbar.org/adr/reports/teams
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The ADR Section’s 2018 Annual Meeting and ADR Conference, including 11 hours of advanced mediator training, will be 
Friday, October 12, and Saturday morning, October 13, 2018, at the Park Place Hotel in Traverse City. Many Section members, 
including Shel Stark, Bob Wright,  Zena Zumeta, Mike Leib, Bill Gilbride, and Section Administrator Mary Anne Parks have 
worked very hard to organize this event. 

Zenell Brown and Ed Pappas have been nominated to be ADR Section Council members and will be on the ballot for Council at 
the October 13, 2018, Annual Meeting.  

The ADR Section Distinguished Service Award, Nanci S Klein Award, George N. Bashara, Jr. Award, and Hero of ADR 
Awards will be presented at the Friday evening, October 12, 2018, Awards Banquet. Earlene Baggett-Hayes will receive the 
Distinguished Service Award. Dr Jane Millar, Executive Director of Northern Community Mediation, will receive the Nanci S. 
Klein Award. The recipient of the George N. Bashara, Jr. Award will be announced at the Banquet. Erin Archerd and Graham 
Ward will receive Hero of ADR Awards.

Next year’s Annual Meeting and ADR Conference will be October 11 and 12, 2019, at The Inn at St. John’s in Plymouth.

Publications

The ADR Section is privileged to be sponsoring the February 2019 ADR theme issue of the Michigan Bar Journal.  The Section 
will also continue The Michigan Dispute Resolution Journal under the leadership of its Editor, Erin Archerd. The Journals are 
available at:

http://connect.michbar.org/adr/journal .

2019 ADR Summit

The ADR Section’s Fifth Annual ADR Summit with Dwight Golann as the presenter will be March 19, 2019, at 
Western Michigan University-Cooley Law in Auburn Hills, Michigan. This event is organized by the Section’s Skills 
Action Team.

And, Your 2018-2019 Incoming Chair: Bill Gilbride 

Under the outstanding leadership of incoming Chair Bill Gilbride, the continuation and creation of laying the 
foundation for future Section activities and leadership is expected.

http://connect.michbar.org/adr/council

 The ADR Section Council and Executive Committee meeting schedule is available at:

http://connect.michbar.org/adr/home .

The mission of the ADR Section is to encourage conflict resolution by:

1. Providing training and education for ADR professionals;

2. Giving professionals the tools to empower people in conflict to create optimal resolutions; and

3. Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities.

http://connect.michbar.org/adr/journal
http://connect.michbar.org/adr/council
http://connect.michbar.org/adr/home
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ADR Section Co-Hosts Panel on Case Valuation
by Detroit Mercy Law Students

On September 19, 2018 Detroit Mercy Law and the 
State Bar of Michigan ADR Section co-hosted a 

panel on “Effective Case Valuation: How Attorneys 
Can Get the Most from Their Time with Neutrals.” 

Section members Ed Sikorski and Sam McCargo 
spoke about their experiences as attorneys and 
as neutrals in valuing cases with clients and with 
parties in mediation and arbitration. Local attorney 
and LexisNexis Representative Shivangee Pandya 
demonstrated the Lexis Verdict and Settlement 
Analyzer tool, showing attendees how they can 
research cases by category and see case dispositions 
and settlement rates.

Detroit Mercy Law students in Professor Erin Archerd’s Alternative Dispute Resolution course who attended the panel were given 
the opportunity to share some of the lessons they learned. Below, in their own words, are a few takeaways from the panel.

On Decision Analysis

•  There are many websites and online tools, such as Lexis, that provide general case valuations and can provide lawyers a general 
idea of how much their case is worth. Additionally, these tools also assist lawyers in showing their client a solid basis for why their 
case is worth a certain amount. Karman Bains, JD ‘20

•  Decision analysis provides a quantitative method for considering the litigation path and comparing it to settlement options. 
Decision analysis forces counsel to break down complex litigation into small factors and consider/quantify each aspect. [Counsel 
must] identify uncertainties, [estimate the] chance of succeeding on all causes of action, [be able to prove] the elements of 
damages, and must be honest when looking at pros and cons of case. Evon Gayle, Dual US/Canadian JD ‘19

•  Decision analysis is a quantitative method for defining a litigation path and trying to find a non-litigation alternatives. To do this, 
the attorney needs to identify uncertainty (the chance on prevailing on each element of the cause of action). The attorney then 
needs to determine the chances of prevailing or losing on each element and put a number based on those probabilities. The key to 
doing this is being honest with yourself in determining favorable and unfavorable facts. A good way for an attorney to ensure she 
is doing this is to imagine a judge or jury ruling for the opposing side and asking why/how a judge or a jury would come to that 
ruling. This helps attorneys avoid their own natural bias. Elizabeth Siefker, JD ‘19

•  The difficulty I had with [decision trees is that they assign] probability of success on issues after indicating factors that would be 
taken into consideration. However, how is the percentage of success on each issue [ ] anything but arbitrary figures? It struck me 
as being arbitrary, although, influenced by a consideration of the totality of the circumstances. The decision tree would have been 
more reflective of the reality if he just removed the percentage points assigned at each bracket and instead included a notes or 
commentary section that listed factors that would be relevant at each stage of his risk analysis. Adam Raikes, Dual US/Canadian 
JD ‘19

Endnotes

 1. Paul J. Bercuson and Holger H. Herwig, The Destruction of the Bismarck (Overlook Press, 2001).

 2. Bernard B. Fall, Hell in a Very Small Place: The Siege of Dien Bien Phu (Da Capa Press, 1966).

 3. Stanley Karnow, Vietnam: A History (Penguin Books, 1997).

From Left: Sam McCargo, Ed Sikorski, and Shivangee Pandya
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On Pushing Lawyers to Examine Weaknesses in Their Case

•  You must ask yourself, “Assume that the judge or jury gave an adverse judgment, and ask why it ended up that way?” You must 
avoid [your] natural bias in believing your own stuff. That’s how you come to a resolution. Foraiyah Babar, Dual US/Canadian 
JD ‘19

•  “Assume the jury or judge just returned an adverse verdict and then ask yourself why.” I feel like this single statement is of utmost 
importance and is applicable in all areas of law. [When asked about a case,] I cling to what will make us win – he has a drinking 
problem, she has a criminal record, he hasn’t paid child support in 14 months, her drug test came back positive, etc. What I 
forget to focus on is what the judge will consider if the case goes to trial. Of course a criminal record, history of drinking, or 
support arrearages will be considered, but the judge will also take into consideration what is in the child’s best interest – and more 
often than not it is in the child’s best interest to have two parents that are equally involved in their life or have time that is of a 
certain quality to spend with each. The ability to probe those around me, as well as myself, for reasons why I lose will in the long 
run allows me to strengthen my case from the get-go and be more realistic with my anticipated outcomes, the conversations I 
have with my client and the direction I want to guide them in, as well as how I advise and prepare them throughout the litigation 
process. Alana Boffa, JD ‘19

On Lawyering in the Big Data Era

•  Every insurance company will want to hear three different figures on deciding on how to proceed; the verdict range, the 
settlement value, and the actual value of a case. These figures help the company decide [down] which avenue they want to 
proceed. In most cases, any figure given should be within 10% of what the case is actually worth. This means that what is actually 
paid is either within 5% lower of the figure the lawyer has given or 5% higher than the figure given. Patrick O’Halloran, JD ‘19

•  I found Mr. McCargo’s comments about the art of negotiating beyond the numbers comforting. Big data, while helpful, should 
not remove the human element in case evaluations. Renee Bennett, JD ‘19

On Working with Clients

•  It is important that you prep your client and/or your witness in order for them to put their “best foot forward.” [M]any times a 
case can be won or lost due to the witness or client’s lack of preparation or simply that they are unreasonable toward the opposing 
party. In any type of setting it is best for the attorney to fully prep the witnesses or clients in what they should expect in either an 
ADR process or even a trial setting. It is important that the witness and/or client is believable to the opposing party. Stephanie 
Kastaw, JD ’19

•  As an attorney you need to have some sort of client control and not just do whatever your client asks. You should be 
knowledgeable and use that knowledge to guide your client to help them act in their best interest. Also, client transparency is 
important and you should inform them of the true value/success of the case and not just tell them what they want to hear. Elaina 
Chebbani, JD ‘19

•  The most important thing is client control and management and you can do this by being clear on your decision tree. [You can 
use tools like] Lexis to find case resolution by type of case. You can see verdicts and see what was filed. You can search by award 
amount as well. Use jury instructions in addition to data like this, especially if you do not know what [elements] to prove. Lorena 
Bejan, JD ’19

•  Engaging in risk analysis that includes hard data makes it easier to have a conversation with a client about the real value of his 
case. Trying to be honest with a client who believes his case is worth much more than what the data shows can be difficult. 
Having those numbers to back up what you’re saying takes some of the heat off of you. Rather than the client feeling like you just 
don’t believe in his case, he sees the bigger picture through the data. Meggan Chamberlain, JD ‘20. 
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Judge Widgeon Honored by Membership  
in National Association of Arbitrators

by Howard Spence

I       belong to a black arbitrators and mediators group, 
and we meet on an intermittent basis to exchange 

information about ADR work and issues confronting 
minorities attempting to participate in this very 
important decision making profession here in our 
state. This is an informal group of perhaps 10 or 15 
individuals who are beginning or who have already 
established extensive and successful careers in the 
ADR profession.  

We gathered this July at Ginopolic Bar and Grill 
in Farmington Hills to congratulate judge and 
arbitrator Betty Widgeon who was recently accepted 
to membership in the National Association of 
Arbitrators. This is an elite group of arbitrators 
recognized for the volume and quality of their work in 
ADR as decision-makers. 

There have historically been very few black arbitrators 
admitted to the National Association of Arbitrators. 
One of the first such minority NAA members was my former law school professor, Judge Harry Edwards who taught at the 
University of Michigan and then went on to teach at Harvard University before becoming ultimately the chief judge of the 
Washington DC federal district court.

Judge Widgeon is a former district court judge from Ann Arbor, and she works very hard and successfully as an arbitrator and 
mediator. I met Betty years ago when attending a group meeting for black and minority arbitrators sponsored at the Capital 
University law school in Columbus, Ohio by my friend and fraternity brother, Floyd Weatherspoon.

This particular meeting of the informal minority / black arbitrators group was highlighted not only by Betty Widgeon’s being 
recognized for her significant achievement, but by presentations and comments made by my friend Lee Hornberger, who is 
presently the Chair of the State Bar of Michigan ADR Section Executive Committee. He was accompanied by another of my 
friends, Sheldon Stark, a very seasoned and renowned attorney, mediator, arbitrator and also a former chair or president of the 
State Bar of Michigan alternative dispute resolution section.

We all had a great time, and we had a chance to remanence and exchange information relating to our practices, and to programs 
which are presently existing in the state of Michigan relating to alternate dispute resolution. 

We are all looking forward to the Michigan ADR Section Annual Meeting which will be held again this year in Traverse City on 
October 12-13.
__________________

About the Author
Eaton County Commissioner Howard T. Spence is an attorney, arbitrator, and administrative law judge.  He currently sits on the 
Executive Council of the State Bar of Michigan Alternative Dispute Resolution Section.  He can be reached at htspence@spence-associates.
com or (517) 321-8775.  His website is http://www.spence-associates.com.

From Left: Earlene Baggett-Hayes, Betty Widgeon, and E.R. Scales

mailto:htspence@spence-associates.com
mailto:htspence@spence-associates.com
tel:(517)%20321-8775
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What is Next for the ADR Section  
Diversity Task Force?

by Danielle Potter

Thank you to all the ADR Section members who responded to the ADR Section Diversity Task Force 
(DTF) survey. The response rate to the survey is a tremendous success with 126 out of 763 ADR 

Section members participating in the survey. 

Of particular interest is seventy-six percent of the survey participants responded ‘Yes’ to the following question: “In the last 12 
months, have you participated in a mediation where a lawyer or participant was a member of a cultural background different than 
your own?” Given the high-percentage of lawyers and participants having a different cultural background from their respective 
ADR provider, it is clear that cross-cultural background integration is occurring in the ADR process. As ADR providers, are we 
ready to best meet the positive challenges often inherent in cross-cultural ADR proceedings?

Now, the unique positive challenge charged to the DTF is determining how to best assess the survey results and transfer this 
information into meaningful implementation modalities for ADR Section members. This includes particular emphasis and 
conscientiousness of not stereo-typing an individual, but developing the ability to discern and effectively manage when cultural 
influence is affecting a particular participant or advocate and impacting the respective alternative dispute resolution process.

On August 7, 2018, Betty Widgeon, Joe Basta, Danielle Potter, and Shel Stark organized an ADR Diversity and Inclusion 
Lunch Symposium at the Ann Arbor City Club in Ann Arbor. Detroit Mercy Law Dean Phyllis L. Crocker spoke about key 
considerations for diversity and inclusion in law school and the ADR profession. Mediator Ratib Habbal discussed the challenges 
of mediation and translating in the Arab community. Retired Judge Betty Widgeon spoke about steps we can take to make women 
and minorities more comfortable and active in the ADR Section.

Do not worry if you missed the August lunch. The DTF has more upcoming events on the horizon and cordially invites you to 
attend and participate in the following:

1.  Date to be Determined, East Michigan, ADR Diversity and Inclusion Cross-Cultural Conference,  
organizers Betty Widgeon and Susan Klooz;

2.  Date to be Determined, West Michigan, ADR Diversity and Inclusion Cross-Cultural Conference,  
organizers Betty Widgeon and Susan Klooz; and

3. Other Events to be determined.

Please see a general representation of the ADR Section DTF survey responses included in the information charts following this 
article.  

Danielle Potter

The August 7 Luncheon in Ann Arbor
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__________________

About the Author
Danielle Potter, a graduate of the University of Michigan - Ross School of Business and Michigan State University College of Law, has 
spent her career serving as a domestic relations mediator, general civil mediator, accountant, attorney, lawyer-guardian ad litem, guardian 
ad litem, parenting coordinator, and custody evaluator/investigator. 

She is currently a member of the State Bar of Michigan ADR Section Council and the SBM ADR Judicial Action Team. Danielle also 
serves on the Ottawa County Cultural Intelligence Committee; two of the 20th Circuit Court Strategic Planning Groups; and the State 
Court Administrative Office – Friend of the Court Bureau - Parenting Time Guideline Advisory Committee. 

Additionally, Danielle was recently Chair of the SBM ADR Diversity Task Force as well as President of the Michigan Association of Court 
Mediators (MACM). She is a former Board Member of Mediation Services of Holland, Michigan and a former member of the Executive, 
Finance, and Marketing Committees of Mediation Services. Danielle may be reached at: dpotter@miottawa.org

Diversity Task Force Survey Results
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Support to and Through People of Color in 
ADR: Progress and Continuing Questions

by Anna Widgeon

This is the second article in a three-part series on the past, present, and future of minorities in the ADR 
field and in the ADR Section of the Michigan State Bar, specifically. This article focuses on the SBM ADR 
Taskforce’s work in the area of attracting mediators of color and serving communities of color. It explores 
some of the current efforts as we identify and wrestle with difficult questions in our attempt to become more 
collaborative and to chart future directions.

Diversity doesn’t just happen. Inclusion and representation do not naturally occur as they should 
in this day and age, even in organizations that are made up of people with open minds and no 

ill motives. At numerous council meetings this year, Section Chair Lee Hornberger has expressed his position that creating and 
sustaining diversity requires attention and intentionality, both toward the current state of diversity and toward the future potential 
for diversity. It is through this lens of present and future attention and intentionality toward diversity that I approach this article.

To begin, this current focus on and discussion regarding the support and enhancement of diversity within the Section is in no way 
intended as a critique of the current state of the Section. Statistically speaking, the percentages of women and African Americans 
in the Section and in Section leadership are at least as high as those in the State Bar as a whole. However, I believe we can all agree 
with the proposition that statistics never tell the whole story. Furthermore, the ultimate goal of pursuing inclusion and diversity is 
not to achieve particular percentages; it is to utilize and benefit from a breadth of backgrounds, perspectives, and experiences. For 
these reasons, I am incredibly encouraged to hear discussions about diversity including concepts of inclusion, participation, and 
support for both members and clients who are women or people of color. True and meaningful diversity cannot be manufactured, 
but it can be cultivated in an environment where it has both opportunity and encouragement to take root and thrive. At present, it 
appears that the Section is on the path to and in the process of cultivating such an environment. 

Reflective Questions

These and similar questions remain in the background of both strategic planning sessions and general council meetings:

• What kind of encouragement and endorsement do ADR professionals of color need?

• In what ways and in what contexts can the ADR Section reinforce their efforts? 

• In what ways and in what contexts can we as individual ADR practitioners reinforce their efforts?

• In what ways and in what contexts can we as individual practitioners aid clients of color through the ADR services that we offer? 

•  In what ways and in what contexts can the ADR Section assist individual practitioners in providing support to clients of color 
through ADR services?

•  Should perceived concerns about differences in the ethnic, cultural, or racial backgrounds of mediators and clients be highlighted 
for specific education? Would it be better for mediators to treat clients as more similar than different and simply proceed in an 
open-minded and transparent manner?

Visit with PAM

In August 2017, then-Section Chair Shel Stark met with the Professional Arbitrators and Mediators (PAM) group – an association 
of arbitrators and mediators of color– to promote the Section and underscore its commitment to increasing participation of 
minorities and women. He outlined the initiatives the Section was undertaking and fielded questions. In July of this year, both Shel 
Stark and Chair Lee Hornberger joined PAM for dinner and a similar session. The conversation was lively as ideas were developed 
and exchanged. 

Often times, despite the regular efforts of Section leaders to keep the membership updated, Section members are not fully aware 
of what the Section is planning and of what events are taking place. The two dinner meetings with PAM members were wonderful 

Anna E. Widgeon
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additional opportunities for Lee and Shel to share some of that information. They also served as an encouragement to attendees 
who had not heard of the Section’s intentional efforts to promote and enhance diversity. Until those discussions, several PAM 
members had not seen much of the fruit of the current undertakings and the efforts now in the planning process. 

Having this moment of access to Section leadership and hearing about the Section’s goals, plans, and priorities with regards to 
diversity inspired some individuals to either join the Section or become more involved in the Section. One person, in particular, 
stated that he had been aware of the Section for years, but he had not until that evening realized that the Section did not cater only to 
practitioners from select backgrounds. This idea of both cultivating and demonstrating diversity within Section members, workshop 
presenters, and also Section leadership was addressed specifically at a Mediator Forum luncheon in Ann Arbor on August 7th.

August 7 Lunch 

On August 7, 2018, the ADR Section hosted a luncheon at the Ann Arbor City Club. The subject of the lunch was Diversity and 
Inclusion in ADR and the Legal Profession. Three panelists – Dean Phyllis Crocker of the University of Detroit Mercy School of Law; 
Ratib Habbal, Section member, mediator, and Arab-American translator for the 3rd Circuit Court; and Hon. Betty R. Widgeon, 
retired judge and ADR professional – gave brief presentations on the subject matter before the attendees took part in guided small 
group discussions on related topics at each table. 

In her comments, Dean Crocker brought out the importance of being intentionally and thoughtfully open and welcoming. She 
encouraged us not to take for granted that people know how to get what they want or to go where they are trying to go. Within the 
context of encouraging inclusion and diversity in our Section and in our areas of practice, we should not expect that the (kind of) 
diverse people we want to welcome know how to go about becoming trained ADR professionals and/or attorneys in the first place, 
much less how to ascend into positions of leadership. Instead, it is incumbent upon us to supplement our good intentions regarding 
inclusivity with practical information, direction, and encouragement. 

Mr. Habbal spoke about the roles that cultural comfort and cultural competence play in mediations with members of minority 
ethnic and cultural groups. Speaking from his own background as an Arab-American, Mr. Habbal gave examples of different 
cultural characteristics (volume, symbolism, ultimatums, interrupting) that a mediator might have the urge to “correct” or regulate 
but that might be culturally normal and acceptable to the participants. He explained that in some circumstances, a mediator’s 
attempts to get parties to behave in a respectful and “civilized” way might offend some parties and hamper the negotiation process. 

Judge Widgeon provided the following Best Practices for Inclusion and Encouraging Minority Participation: (1) allowing women and 
minorities to have more than one voice; (2) encouraging and allowing women and minorities to take leadership roles and give 
presentations; (3) developing a habit of inclusion; and (4) becoming attuned to and embracing difficult conversations. 

At the end of the group discussion period, each table was called upon to share an insight from the discussion. These are some of the 
insights that were offered: 

• We as neutrals need to continue to work hard to put aside stereotypes.

• Sometimes well-meaning attorneys can get in the way of the parties having their own voices in the ADR process. 

•  Mediators and clients might find value if mediators of differing backgrounds and perspectives co-mediated cases in which one or 
more parties come from different or differing backgrounds.

• Experienced non-attorneys often feel uninvited and uncomfortable in the ADR Section. 

• When people come in from “the edges” we should communicate that we’re looking for reasons to connect, not to exclude. 

•  In considering whether mediators need to “match” their clients along racial or ethnic lines, perhaps we will find that cultural/
socioeconomic backgrounds are more important than race or gender in some cases. 

• Both the “in-group” and “outsiders” bear some responsibility to work toward inclusion.

• Individuals don’t always outwardly reflect the “groups” of which they are a part. 

•  It’s not only mediators who sometimes make assumptions about their clients; clients also make assumptions about their mediators 
(i.e., “she’ll understand me because she looks like me”).



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l ,  2 0 1 8

 1 7

• When in doubt, mediators should ask questions in order to maintain transparency.

Meeting Identified Needs: Upcoming 2019 Trainings 

The Skills Action Team (“SAT”) is in the process of organizing two educational seminars for Spring of 2019 – one on each 
side of the state – with the aim of providing fresh skills and insight into mediating with participants of different races, cultural 
backgrounds, and national origins. Initial preparation included a survey sent to all Section members inquiring into the extent 
of their mediations involving participants of racial, ethnic, or cultural backgrounds different than their own and what areas they 
would find most helpful to include in workshops attempting to provide helpful tools to use in those sessions address any concerns. 
A joint planning session with SAT and Council members was held on August 10, 2018, and it began with an extensive and 
productive brainstorming session during which planning committee members began asking questions to highlight the specific 
issues that will be the focus of these seminars.

The Section’s commitment to cultivating diversity will only be sustainable if there is buy-in and participation at every level of 
the section, from top leadership to new members. The nature and scope of the questions that we are asking ourselves and the 
conversations that we are having on these topics are encouraging signs that we as a Section are continuing to head in the right 
direction. 
__________________

About the Author
Anna Widgeon is an Associate Attorney and Mediator with Widgeon Dispute Resolution, PLC in Ann Arbor, MI. She previously served as 
the law clerk for Judge Richard LaFlamme in the Jackson County Circuit Court. Her interests include juvenile law and immigration law. 
In her spare time, she enjoys writing songs and novels and traveling the world. She is also proficient in Spanish and Portuguese.

Electronic Collision Communication: 
The Use of Electronic Communication in 

Dispute Resolution
by Edmund J. Sikorski, Jr

Email and text messaging have become the standard and almost exclusive way of communicating 
in our electronic society. The technology is so well defined that we often are required to decipher 

and print back coded letters to verify that we are human beings delivering or responding to electronic 
correspondence.

What Did You Say?

The speed of delivery of the messages itself tends to create short, direct statements that are sometimes ill conceived, lack reflective 
word choices, and fail to accurately convey the true intent of the transmissions sent. 

Say It Isn’t So

This form of communication becomes a real handicap in collaborative negotiations that require reflection, meaningful word 
choice, consideration of opposing views, and the formulation of thoughtful responses. In fact, this handicap exacerbates conflicts 
and often degenerates into further unpleasant exchanges, i.e., escalates the conflict rather than moving toward resolution and bars 
further conflict resolution efforts.

Navigating in Uncharted Waters

Mediators who attempt to navigate the uncharted waters of proceeding by way of electronic media should be aware of the pitfalls 
inherent in that process. This article is intended to address those issues.

Edmund J. Sikorski, Jr.
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Recent studies have demonstrated that:

1)  People tend to reveal information honestly when communicating in person, and the receiver believes and acts on that 
information.

2)  By contrast, online negotiators tend to hold back private information.

3)  Information exchanged over electronic media such as email and text are less likely to be true, less likely to be relevant and clear, 
and therefore less informative and useful than similar information exchanged face to face.1

Tell Me What I Want to Hear and I Won’t Argue with You

The real communication confusion caused by email or text language stems from the fact that the receiver cannot accurately 
decipher what the sender is implying.

This simple reality intensifies, worsens, and inflames the cognitive barriers that prevent effective communication and conflict 
resolution, which increases:

1)  Cognitive Dissonance. Failing to consider data contradicting one’s viewpoint. Justifying conduct and/or blaming everyone else;

2)  Assimilation Bias. Behaving as if adverse information was never presented;

3)  Inattentional Blindness. Failing to assess the “big picture” – missing the forest for the trees;

4)  Mistaking a Small Part of the Truth for the Whole Truth. Especially in cases of multiplicity of issues/parties, forcefully asserting 
one’s own arguments while losing sight of the bigger picture, i.e., the themes of the case and appeal of the client;

5)  Reactive Devaluation. Minimizing the value of a proposal because it came from the opposite side;

6)  Change Blindness. Overlooking significant factual developments and failing to re-evaluate based on new information; and 

7)  Attribution Bias. Allowing anger and blame to override rational decision making simply because the parties are engaged in an 
escalating dispute.2

Running Around

As seemingly convenient as electronic media may be, it lacks the visual cues that help convey valuable information and forge 
connections in face to face in person talks. Without access to gestures, facial expressions, and tone of voice, misinterpretation of 
intent runs rampant and further trouble is sure to follow.

In two famous studies conducted in the 1970’s the UCLA researchers created the 7-38-55 rule. That is, only 7 percent of a message 
is based on the words while 38 percent comes from the tone of voice and 55 percent from the speaker’s body language and face.3

Studies conducted about a decade ago concluded that the lack of intonation and facial expression made it harder to accurately 
decode meaning and intention in electronic communications. A recipient’s tendency to over-estimate their ability to correctly 
decode the sender’s message further tangled communication.

Research published in October 2017 entitled “The Humanizing Voice: Speech Reveals, and Text Conceals, a More Thoughtful 
Mind in the Midst of Disagreement” concluded:

“These results suggest that the medium through which people communicate may systematically influence the 
impressions they form of each other. The tendency to denigrate the minds of the opposition may be tempered by 
giving them, quite literally, a voice.” [4]

In other words, when there is disagreement, communication by text/email makes the communicator seem less human and more 
machine-like, which in turn aggravates the conflict.

Negotiation and Mediation at their core are human interventions. They require a personal connection not present in electronic 
communications.
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__________________

About the Author
Edmund J. Sikorski, Jr is an attorney and civil mediator in Ann Arbor, Michigan. He is a recipient of the 2016 National Law Journal 
ADR Champion Trailblazed Award and a past member of the Board of Directors of the Florida Academy of Professional Mediators 
(2014-2015).He has litigated in the Michigan and Federal trial and appellate courts for more than 30 years He has published more than 
30 articles relating to civil mediation practice. edsikorski3@gmail.com  www.edsikorski.com 

Sixth Circuit Upholds Mandatory 
Arbitration of FLSA Claims

by Michael Leggieri and Melissa Logan

In August, the United States Court of Appeals for the Sixth Circuit 
(covering Kentucky, Michigan, Ohio and Tennessee) upheld an arbitration 

agreement that required individual arbitration of claims under the federal 
Fair Labor Standards Act (FLSA). The Court’s decision is in line with the 
United States Supreme Court’s decision in Epic Systems Corp. v. Lewis.

Background

In Gaffers v. Kelly Services, a former employee brought suit against his employer for alleged violations of the Fair Labor Standards 
Act (FLSA). The plaintiff alleged that he and other remote workers were not compensated for the time spent logging in and out 
of the company’s network and addressing technical issues. Although the named plaintiff had not signed an arbitration agreement, 
the employer sought to compel arbitration on an individual basis based on the arbitration agreements that members of the putative 
collective action had signed. Prior to the Epic decision, the Eastern District of Michigan ruled that both the National Labor 
Relations Act (NLRA) and the FLSA rendered the employees’ arbitration agreements unenforceable.

Decision from the Sixth Circuit

A unanimous panel reversed the decision. After noting that Epic was dispositive of the NLRA issue, the panel considered the 
plaintiffs’ FLSA argument, using Epic as a guide. In Epic, the Supreme Court held that a federal statute does not preempt 
the Federal Arbitration Act (FAA) unless there is a “clear and manifest” congressional intent to nullify individual arbitration 
agreements. Because the plain language of the FLSA only gives employees the option to pursue their claims collectively, but does 
not require employees to vindicate their rights in this manner, the appellate court determined that the FLSA did not override the 
FAA and that the individual arbitration agreements were enforceable. The Court noted that the employees who had not signed 
arbitration agreements were free to sue collectively, while those who did sign arbitration agreements are not able to do so, and that 
was in harmony with the FLSA’s provisions which allow employees the option to pursue collective relief.

Michael LeggieriMelissa Logan

mailto:edsikorski3@gmail.com
http://www.edsikorski.com
https://www.theemployerreport.com/2018/05/employment-arbitration-agreements-with-class-action-waivers-are-enforceable/
https://law.justia.com/cases/federal/appellate-courts/ca6/16-2210/16-2210-2018-08-15.html
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Join the ADR Section on LinkedIn! 
https://www.linkedin.com/groups/12083341

The Court also rejected the plaintiffs’ argument that, under the FAA’s savings clause (which allows courts to refuse to enforce 
arbitration agreements on the basis of generally-available contract defenses), the arbitration agreements were purportedly 
unenforceable on the basis of “illegality” because the agreements required individual proceedings, not collective ones. The panel 
reiterated Epic’s holding that the savings clause only covers defenses that apply to “any” contract. Employees cannot attack an 
agreement simply because it involves arbitration on an individual basis. The panel also reiterated the Supreme Court’s statement 
in Epic that “one of arbitration’s fundamental attributes is its historically individualized nature.” Accordingly, objecting to an 
arbitration agreement precisely because it requires individualized arbitration proceedings instead of class or collective ones does not 
bring a plaintiff within the territory of the savings clause.

Key Takeaway

While the result in Gaffers is not particularly surprising given Epic and the Supreme Court’s prior decisions in AT&T Mobility 
LLC v. Concepcion, 563 U.S. 333, 347-48 (2011) (confirming the enforceability of class action waivers in arbitration agreements) 
and Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 27 (1991) (addressing the Age Discrimination in Employment Act’s 
collective-action provision), it certainly underscores that US employers should consider adding a class and collective action waiver 
in their arbitration agreements.

__________________

About the Authors
Michael Leggieri is partner in Baker McKenzie’s San Francisco office. As a member of the Firm’s Employment and 
Compensation Practice Group, Michael focuses on employment law disputes, counseling, and trial work. He has extensive 
experience litigating and advising on wage/hour issues, employee/independent contractor classification, and claims of wrongful 
termination, discrimination, sexual harassment, retaliation, and failure to accommodate. Michael can be reached at michael.
leggieri@bakermckenzie.com.

Melissa Logan is an associate in Baker McKenzie’s Chicago office and member of the Firm’s  Employment and Compensation 
Practice Group. She focuses on employment litigation in federal and state courts and administrative agencies throughout 
the nation. She also counsels domestic and multinational companies on compliance with various domestic state and federal 
employment laws as well as employment-related issues arising out of cross-border transactions. Melissa can be reached at Melissa.
Logan@bakermckenzie.com.
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We believe that diversity and inclusion are core values of the legal 
profession, and that these values require a sustained commitment to 
strategies of inclusion. 

Diversity is inclusive. It encompasses, among other things, race, 
ethnicity, gender, sexual orientation, gender identity and 
expression, religion, nationality, language, age, disability, marital 
and parental status, geographic origin, and socioeconomic 
background.

Diversity creates greater trust and con�dence in the administration 
of justice and the rule of law, and enables us to better serve our 
clients and society. It makes us more e�ective and creative by 
bringing di�erent perspectives, experiences, backgrounds, talents, 
and interests to the practice of law. 

We believe that law schools, law �rms, corporate counsel, solo and 
small �rm lawyers, judges, government agencies, and bar 
associations must cooperatively work together to achieve diversity 
and inclusion, and that strategies designed to achieve diversity and 
inclusion will bene�t from appropriate assessment and recognition. 

�erefore, we pledge to continue working with others to achieve 
diversity and inclusion in the education, hiring, retention, and 
promotion of Michigan’s attorneys and in the elevation of attorneys 
to leadership positions within our organizations, the judiciary, and 
the profession. 

Diversity 
creates 

greater trust 
and con�dence 

in the 
administration 

of justice 
and the 

rule of law, 
and enables 
us to better 
serve our 

clients 
and society.

W E C A N , 
WE WILL, 
WE MUST

Sign the Michigan Pledge to Achieve Diversity and Inclusion in the Legal 
Profession. michbar.org/diversity/pledge
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General Civil 
Mediation Training

The following 40-hour mediation trainings have been approved by 
SCAO to fulfill the requirements of MCR 2.411(F)(2)(a). For more 
information, visit the SCAO Office of Dispute Resolution web-site,  
and click on “Mediation Training:”

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/
Mediation-Training-Dates.aspx

Paw Paw: October 9-11, 16-17, 19, 2018 
Training sponsored by Citizens Mediation Service 
Register: http://www.citizensmediation.org

Plymouth: October 18-20, November 2-3, 2018 
Training sponsored by Institute for Continuing Legal Education 
Register:  http://www.icle.org/modules/store/seminars/schedule.
aspx?PRODUCT_CODE=2018CK0445

Bloomfield Hills: November 6, 13, 20, 27, December 4, 2018 
Training sponsored by Oakland Mediation Center 
Register online at www.mediation-omc.org/ or call 248-348-4280 
ext. 216

How to Find Mediation Trainings Offered in Michigan

Mediation trainings are regularly offered by various organizations around Michigan. Mediators who wish to apply for court 

mediator rosters must complete a 40-hour training approved by the State Court Administrative Office. Courts maintain 

separate rosters for general civil and domestic relations mediators, and there are separate 40-hour trainings for each. In 

addition, domestic relations mediators must complete an 8-hour course on domestic violence screening. Mediators listed on 

court rosters must complete eight hours of advanced mediation training every two years. MCR 2.411(F)(4)/3.216 (G)(3). 

Most mediation trainings offered in Michigan are listed on the SCAO Office of Dispute Resolution web-site: 

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx 

Advanced  
Mediation Training

Mediators listed on court rosters must complete eight hours of 
advanced mediation training every two years. The trainings listed 
below have been pre-approved by SCAO to meet the content 
requirements of the court rules (MCR 2.411(F)(4), MCR 3.216(G)
(3)) for advanced mediation training for both general civil and 
domestic relations mediators.

Traverse City: October 13-14, 2018 
ADR Section Annual Meeting includes 8 hours  
of Advanced Mediation Training 
Training sponsored by ADR Section of State Bar of Michigan

Bloomfield Hills: November 9, 2018  
Training sponsored by Oakland Mediation Center 
Register: www.mediation-omc.org/ or call 248-348-4280  
ext. 216

Grand Rapids:  February 7, 2019 
Trainers: Anne Bachle Fifer, Dale Ann Iverson, Bob Wright 
Register: anne@abfifer.com

Upcoming Mediation Trainings

                   Domestic Relations Mediation Training 
 
The following 40-hour mediation trainings have been approved by SCAO to fulfill the 
requirements of MCR 3.216(G)(1)(b):

Dearborn: October 8-9, 15-16, 18-19, 2018 
Training sponsored by Wayne Mediation Center 
Register: http://www.mediation-wayne.org

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
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MEMBERSHIP APPLICATION 2017-2018

The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating. To comply with 
State Bar of Michigan requirements, lawyer applicants to the ADR Section are called Members and non-lawyer applicants to the 
ADR Section are called Affiliates. The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:

1. Providing training and education for ADR professionals;

2. Giving professionals the tools to empower people in conflict to create optimal resolutions; and

3. Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and
communities.

Membership in the Section is open to all members of the State Bar of Michigan. Affiliate status is open to any individual with an 
interest in the field of dispute resolution.

The Section’s annual dues of $40.00 entitle you to receive the Section’s Michigan Dispute Resolution Journal, participate 
in programming, further the activities of the Section, receive Section listserv announcements, participate in the Section’s 
SBMConnect discussions, and receive documents prepared by and for the ADR Section.

In implementing its vision, the ADR Section is comprised of various Action Teams. You are encouraged to participate in the 
activities of the Section by joining an Action Team. Information on Action Teams will be forwarded upon processing of this 
Application.

Note: Dues are due between October 1 and November 30.

APPLICATION TYPE:   ____ Member    ____Affiliate 

NAME:  _________________________________________________

FIRM:   __________________________________________________

ADDRESS:  _______________________________________________

 _________________________________________________________

CITY:  ______________________ STATE: _____ ZIP CODE: _________

PHONE:____________________________________________

E-MAIL: __________________________________________

State Bar No. ______________ ___________________(if applicable)

Have you been a Member of this Section before:_____ 

Are you currently receiving the Dispute Resolution Journal? _____

ALTERNATIVE DISPUTE RESOLUTION SECTION

All orders must be accompanied by 

payment. Prices are subject to change 

without notice.

Please return payment to:

Samuel E. McCargo
Lewis & Munday PC
535 Griswold Street, Suite 2300
Buhl Bldg
Detroit, MI 48226-3683

Revised 12/2017

Annual dues are $40.00, or $48.00 if Member or Affiliate certificate is requested. There is no proration for 
dues and membership must be renewed on October 1 of each year.

Make checks payable to State Bar of Michigan: Enclosed is check #___________________

Members using a Visa or MasterCard must join online at e.michbar.org. 
Non-members must submit payment by check.
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Friday, October 12, 2018

Family Mediation Module–Separate Fee
Approved for 3 hours of Advanced Mediator Training by SCAO

 
8:00 – 8:30 a.m. Registration

8:30 – 8:45 a.m.  Welcome and Introductions

  Lee Hornberger, Traverse City
  Arbitrator and Mediator; Chair, ADR Section 
   

8:45 – 9:45 a.m.  Impact of the New Tax Code on Family Mediation

 The recently enacted Tax Cuts and Jobs Act will impact your family mediations, including alimony, child 
and family tax exemptions and credits, changes to deductions and other areas.  Explore how the tax 
changes will affect the parties’ financial decisions and the financial negotiations. Take this opportunity 
to get your questions answered by a tax expert.  

  Larry Williams, Traverse City
  L.E. Williams & Company, PC
   

9:45 – 10:45 a.m.  The Limited Scope Court Rule and Family Mediation

 The on-going trend with self-representation and recent court rule amendments encourages more 
attorneys to offer limited scope legal services especially in combination with mediation. With high 
costs and on-line resources available, many clients are choosing ADR and self-representation.  This 
presentation will provide detailed information on the expansion of limited scope representation based 
on the recent changes to the 2018 Michigan Court Rules and Michigan Rules of Professional Conduct.

  Rebecca S. Tooman, Novi
  Innovative Law Services PLLC
   
  Lea Ann Sterling, Traverse City
  Sterling Law

10:45 – 11:00 a.m.  Networking Break

ALTERNATIVE DISPUTE RESOLUTION SECTION

2018 Annual Meeting & ADR Conference

October 12-13, 2018
Park Place Hotel  300 East State Street  Traverse City  49684

Please join us for an exciting learning and networking event! Attend the ADR Section’s 2018 Annual Meeting and ADR 
Conference, featuring 11 hours of advanced mediation training. Choose from an assortment of hot topics, case law, 

and research updates. Engage in skill-building exercises. Discover what’s new. Add fresh skills to improve your current 
array of techniques. If your practice is in family law, add an optional program of domestic relations mediation topics. 
Network with your friends and colleagues, all in one convenient weekend! We also invite you to attend the Section 
Cocktail Reception and Awards Banquet Friday night. Enjoy good food, good conversation and good cheer as we 
honor our colleagues who have made especially strong contributions to the field of alternative dispute resolution. 

Approved for 11 hours of Advanced Mediator Training by SCAO
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11:00 – 12:00 p.m. Mediating With and Without Unrepresented Parties: Pitfalls and Practicalities of the Process

 This presentation will provide strategies to help you work better when one or both parties are 
unrepresented, including provision of legal information, not legal advice; enhancement of party 
competence in decision-making; fostering party confidence in the process; balancing power in the 
room without advocating for either party; allowing parties to vent and discuss “elephants in the room” 
while avoiding family therapy sessions; intersecting with the legal system; drafting binding settlement 
agreements;  and, working with not against attorneys.

  Linda Marsh Raetz, Traverse City

  Lisa Taylor, Bingham Farms
  Taylor-Made Solutions PLLC
   

Friday, October 12, 2018

ADR Conference & Annual Meeting–Separate Fee
Approved for 8 hours of Advanced Mediator Training by SCAO

12:00 – 12:30 p.m.  Registration (Continued)

12:30 – 12:45 p.m. Welcome and Introductions

 Lee Hornberger, Traverse City
 Arbitrator and Mediator; Chair, ADR Section

12:45 – 1:45 p.m.  Plenary Session: Michigan State of the Law in ADR

 Once again, Lee Hornberger returns with his high energy and insightful analysis and summary of 
the top case law developments in arbitration and mediation in Michigan in the past year.  

 Lee Hornberger

1:45 – 2:15 p.m.  Plenary Session: Where Do We Go From Here?  The Future of ADR in Michigan

 The Office of Dispute Resolution shares the results of its recent mediation and case evaluation 
study and its 2018 ADR Summit, and suggests future directions for the continued expansion of ADR 
services in Michigan’s trial courts.  Find out how these results, as well as recent court trends, might 
prompt a deeper dive into identifying and addressing parties’ needs in reaching resolutions.

 Douglas A. Van Epps, Lansing 
 Director Office of Dispute Resolution, State Court Administrative Office
   
2:15 – 3:15 p.m.  Plenary Session: How Did I End Up in the Discipline System When I’m Not Even Practicing Law?!

 The State Bar’s resident ethics expert shares her counsel and experience to help ADR professionals 
avoid trouble, stay current on Hartman vs. Hartman, learn when and if they can communicate with 
parties after an arbitration is complete, and learn why and how to assess the competence and 
sobriety of participants to a mediation.  

 Alecia M. Ruswinckel, Lansing
 State Bar of Michigan

3:15 – 3:30 p.m. Networking Break

3:30 – 4:30 p.m. Plenary Session: “Mom Loved You Best!” – The Keys to Mediating Probate Cases 

 Probate cases require special care in matters of timing, fee division among multiple heirs and 
beneficiaries, process staging and judicial management.  Learn how to address such common 
obstacles as favoritism, reaching consensus, long-running hidden jealousies, multiple parties and 
the challenge of domestic violence and abuse.  

 Douglas G. Chalgian, Lansing   John A. Hohman, Jr., Ann Arbor
 Chalgian & Tripp Law Offices   Fink & Fink PLLC
 
 Hon. Patrick J. McGraw, Saginaw    Hon. Melanie D. Stanton, Traverse City
 Saginaw County Probate Court   Grand Traverse County Probate Court
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4:30 – 5:30 p.m. Plenary Session: “Extreme Honesty”: A Demonstration of the University of Michigan Health Care 
System Resolution Model in Action

 Watch a demonstration of the compelling and effective approach taken by the University of Michigan 
Health System from identification of a medical mistake to the “disclosure conversation” with the 
patient followed by a brief discussion of how the process moves to resolution.  What does it look like 
and how do they do it?

 Richard C. Boothman, Ann Arbor
 University of Michigan Health System Office of Clinical Affairs 

 Standardized patient: Karen Gardstrom

5:30 – 7:00 p.m. ADR Section Cocktail Reception 

7:00 – 9:00 p.m. ADR Section Annual Awards Banquet

Saturday, October 13, 2018

ADR Conference & Annual Meeting–Continued

8:00 – 8:30 a.m. Registration & Continental Breakfast

8:30 – 9:00 a.m. ADR Section Annual Business Meeting

9:00 – 10:00 a.m. TRACK 1:  New Developments in the Science of Settlement and Negotiation

 Barry Goldman returns with a whole new collection of scientific research to help us better 
understand what makes the parties and advocates tick in the mediation process.  Why do they 
make the decisions they do?  What steps can mediators take to enhance the process?

 Barry Goldman, Bloomfield Hills

 Betty R. Widgeon, Ann Arbor
 Widgeon Dispute Resolution & Consultation Services PLC

 TRACK 2:  Dealing with Discovery Disputes under the Federal Arbitration Act, the Michigan 
Uniform Arbitration Act, and the American Arbitration Association Rules

 A panel of experts walk you through the complicated and often confusing rules concerning discovery 
in the arbitration process: how many depositions can the parties take?  Is a deposition subpoena 
enforceable?  Who pays the cost of resolving discovery disputes?  How should the arbitrator manage 
requests for electronic discovery?  And, more.

 Janice Holdinski, Southfield   Samuel E. McCargo, Detroit
 American Arbitration Association   Lewis & Munday PC

  Martin C. Weisman, Bingham Farms 
 Weisman Young & Ruemenapp PC

10:00 – 10:15 a.m.  Networking Break
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10:15 – 11:15 a.m.  TRACK 1:  Trauma-Informed Mediation – How to Recognize the Signs of Early Trauma and Manage 
the Process

 Individuals in mediation may have experienced severe trauma long before their dispute began.  Learn 
to recognize the signs and how your approach to mediation might be changed.

 Laura Barnett, LMSW, MAT    M. Marie Walker, Traverse City
 Bloomfield Hills     Marie Walker PLLC

 Zena D. Zumeta, Ann Arbor 
 Mediation Training & Consultation Institute

 TRACK 2:  Exquisite Moments: First Meetings with the Parties – a Demonstration

 Mediators typically meet the parties to a dispute for the first time on the morning of mediation. Watch 
a demonstration of how that first meeting can become the basis for building trust, gaining party 
confidence and establishing a productive relationship.  

 
 Sheldon J. Stark, Ann Arbor   Earlene R. Baggett-Hayes, Pontiac
 Mediator and Arbitrator    The Law & Mediation Center PLLC

 Caroline N. Gersch Leff, Traverse City
 Pezzetti Vermetten & Popovits PC

11:15 – 12:15 p.m.  TRACK 1:  CALM YOURSELF: You Can’t Be a Peacemaker When You’re Not at Peace Yourself - 
Mindfulness for Mediators

 When emotions escalate and the process starts to spin out of control, mediators who practice mind-
fulness remain calm and bring peace back to the table.  This session will introduce you to a path for 
calming troubled waters.

 Robert E. Lee Wright, Grand Rapids  Hon. William J. Caprathe, Bay City
 The Peace Talks PLC
 
 Brenda Irish Heintzelman, Traverse City

 TRACK 2:  Why Should I Believe You: At Last, An Honest Dialogue Between Mediators and 
Advocates

 A panel of skilled mediators and advocates discuss their interests and needs to how taking account of 
the different perspectives experienced players bring to the table can enhance the results in mediation.  

 Steven L. Barney, Petoskey    Richard C. Boothman, Ann Arbor
 True North ADR LLC    University of Michigan, Office of Clinical Affairs

 William W. Jack Jr., Grand Rapids   Norman D. Tucker, Southfield
 Smith Haughey Rice & Roegge   Sommers Schwartz PC

12:15 – 12:30 p.m.  Questions & Answers

ADJOURNMENT
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ALTERNATIVE DISPUTE RESOLUTION SECTION REGISTRATION

P #:___________________

Name: ______________________________________________________

Law School (if student):  _______________________________________

Your Firm/Company: _________________________________________

Address: ____________________________________________________

City:________________________ State: ____ Zip: _________

Telephone: ( _____ ) ______________________

E-mail Address: _____________________________________________

Banquet Guest Name:  _______________________________________

Guest Email Address: ________________________________________

Enclosed is check # ________________  for $ ____________________

Please make check payable to: State Bar of Michigan

Pay by credit/debit card at https://www.eiseverywhere.com/adr1018

Cancellation Policy: Registration and Payment must be received at the 
SBM on or before October 8, 2018. Refunds will be provided only for Cancel-
lations received in writing at the SBM by October 8, 2018.  That notice can 
be made by e-mail (tbellinger@michbar.org), fax (517-372-5921 ATTN: Tina 
Bellinger), or by U.S. mail (306 Townsend St., Lansing, MI 48933 ATTN: Tina 
Bellinger.)

Cost  (REGISTRATION DEADLINE: October 8, 2018)

Family Mediation Module, Friday, Oct 12, 8:30-Noon (includes lunch)
 Family Mediation Module Attendee ............................... $60 x___= _____

 * Law/Graduate Students   .............................................. $30 x___= _____

  ** Sitting Judges/Conference Presenters  ......................................... FREE

ADR Section Conference-Noon, Oct. 12–12:30 p.m. Oct.13, 2018
 ADR Section Conference ............................................ $150 x___= _____

 * Law/Graduate Students   .............................................. $75 x___= _____

  ** Sitting Judges/Conference Presenters  ......................................... FREE

**Registration fee for sitting judges, is waived. You MUST register by mail 
and MUST pay for your dinner if you are attending Friday night’s award 
ceremony.

        * Law student may register online but will need to use their law school 
e-mail.

Attending ADR Annual Meeting ONLY (Sat. 8:30-9:00 a.m.)
  ADR Annual Meeting ONLY 
        (does not include conferences or banquet) .........................................FREE

Friday Evening (6:30–9:00 p.m.)
 I plan to attend the Awards Banquet, 

        includes dinner  ................................................................................. $50 

 I will have: 

   Grilled Chicken Breast     Char Grilled Filet Mignon  

  Wild Mushroom Ravioli 

 My guest plans to attend the Awards Banquet, 

        includes dinner  ................................................................................. $50 

 My guest will have:  

  Grilled Chicken Breast     Char Grilled Filet Mignon  

  Wild Mushroom Ravioli

Grand total  = $________

Questions

For additional information regarding the conference, please 

contact Shel Stark at (734) 417-0287 or shel@starkmediator.com.

ADR Conference Materials

All registered attendees will receive a complimentary copy of the written 

materials produced for the ADR Section’s portion of the program. 

Hotel Information

Hotel reservations cannot be made witH tHis form. 

The Park Place Hotel has reduced rates for our Section, based on

availability, on reservations made by September 11, 2018. You can 

contact the Park Place Hotel at 231-946-5000 and reference “State 

Bar of Michigan.” Neither the hotel’s website nor its toll-free number 

has access to this group information. You must call to reserve at a 

discount.

Register One of Two Ways

Online: https://www.eiseverywhere.com/adr1018

Mail your check and completed registration form to:

State Bar of Michigan

Attn: Seminar Registration

306 Townsend Street

Lansing, MI 48933

2018 Annual Meeting & ADR Conference
October 12-13, 2018
Park Place Hotel  300 East State Street  Traverse City  49684

Register online at https://www.eiseverywhere.com/adr1018 or by mail (see below)      
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Connect With Us

The Alternative Dispute Resolution Section has a website and interactive community for its members - SBM Connect. This private 
community enhances the way we communicate and build relationships through the Section. Log in to SBM Connect today and see 
what the buzz is all about!

The ADR Section SBM Connect hyperlink is: 

http://connect.michbar.org/adr/home

• ACCESS to archived seminar materials and The Michigan Dispute Resolution Journal

• FIND upcoming Section events

• NETWORK via a comprehensive member directory

• SHARE knowledge and resources in the member-only library

• PARTICIPATE in focused discussion groups 

ADR Section Mission

The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:

1) Providing training and education for ADR professionals;

2) Giving professionals the tools to empower people in conflict to create optimal resolutions; and

3) Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities. 

Join the ADR Section

The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating.

The Section's annual dues of $40 entitles you to receive the Section's The Michigan Dispute Resolution Journal, participate in programming, 
further the activities of the Section, receive Section ListServ and SBMConnect announcements, and participate in the Section's 
SBMConnect and the Section's Discussion ListServ. The Section's ListServ and SBMConnect provide notice of advanced training 
opportunities, special offers for Section members, news of proposed legislative and procedural changes affecting your ADR practice, and 
an opportunity to participate in lively discussions of timely topics.

In implementing its vision, the ADR Section is comprised of several Action Teams. You are encouraged to participate in the activities 
of the Section by joining an Action Team. The Action Teams include the Skills Action Team, responsible for advanced ADR training 
provided at the annual ADR Summit, annual ADR Meeting and Conference, and Lunch and Learn teleseminars; Effective Practices and 
Procedures Action Team, responsible for monitoring and initiating judicial and legislative changes affecting ADR in Michigan; Judicial 
Access Team, charged with assisting courts to provide ADR to litigants; and the Publications Action Team, providing this Journal and 
Listserv and SBMConnect announcements concerning meetings, conferences, trainings and other information related to ADR.

The membership application is at: http://connect.michbar.org/adr/join. 

http://connect.michbar.org/adr/home
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Editor's Notes

The Michigan Dispute Resolution Journal is looking for articles on ADR subjects for future issues. You are invited 
to send a Word copy of your proposed article to The Michigan Dispute Resolution ADR Section Chair Lee 
Hornberger at leehornberger@leehornberger.com and Editor Erin Archerd at archerer@udmercy.edu.

Articles that appear in The Michigan Dispute Resolution Journal do not necessarily reflect the position of the 
State Bar of Michigan, the ADR Section, or any organization. Their publication does not constitute endorsement 
of opinions, viewpoints, or legal conclusion that may be expressed. Publication and editing are at the discretion 
of the editor.

Prior Journals are at http://connect.michbar.org/adr/journal. 

ADR Section Social Media Links

Here are the links to the ADR Section's Facebook and Twitter pages. 

You can now Like, Tweet, Comment, and Share the ADR Section!

https://www.facebook.com/sbmadrsection/

https://twitter.com/SBM_ADR                     https://www.linkedin.com/groups/12083341

ADR Section Member Blog Hyperlinks
The SBM ADR Section website contains a list of blogs concerning alternative dispute resolution topics that have been submitted by members of the 
Alternative Dispute Resolution Section of the State Bar of Michigan.

 The list might not be complete. Neither the State Bar nor the ADR Section necessarily endorse or agree with everything that is in the blogs. The 
blogs do not contain legal advice from either the State Bar or the ADR Section. 

If you are a member of the SBM ADR Section and have an ADR theme blog you would like added to this list, you may send it to ADR Section 
Chair Lee Hornberger at leehornberger@leehornberger.com with the word BLOG and your name in the Subject of the e-mail.

The blog list link is: http://connect.michbar.org/adr/memberblogs. 

ADR Section Homepage
The ADR Section website Homepage is at http://connect.michbar.org/adr/home . The 
Homepage includes the Section Mission Statement, Who We Are, Why You Should 
Join the ADR Section, and Let Litigants Know that MEDIATION Really Works. 
The Homepage also provides access to the Section calendar, events, and ADR Section 
publications.

expressed.Publication
https://www.facebook.com/sbmadrsection
https://twitter.com/SBM_ADR
mailto:leehornberger%40leehornberger.com?subject=
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Dispute
Resolution 
Journal

State Bar of Michigan
306 Townsend St.
Lansing, MI 48933

The Michigan Dispute Resolution Journal is published by the ADR Section 
of the State Bar of Michigan. The views expressed by contributing authors 
do not necessarily reflect the views of the ADR Section Council. The 
Michigan Dispute Resolution Journal seeks to explore various viewpoints in 
the developing field of dispute resolution.
For comments, contributions or letters, please contact:  

Lee Hornberger - leehornberger@leehornberger.com - 231-941-0746 
Erin Archerd - archerer@udmercy.edu - 313-596-9834 
Joseph C. Basta - jcbasta@yahoo.com - 313-378-8625 
Sheldon Stark - shel@starkmediator.com - 734-417-0287 
http://connect.michbar.org/adr/newsletter

mailto:leehornberger%40leehornberger.com?subject=
mailto:jcbasta%40yahoo.com?subject=
mailto:shel%40starkmediator.com?subject=
http://connect.michbar.org/adr/newsletter

