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By any measure, the ADR Section 2020 Annual Conference was a resounding success. Past 
conferences have typically drawn approximately 80 registrants, with attendance at the various 
sessions varying between 30 and 75 people. This past October, 155 individuals registered for 
the event and an average of 90 attended each session. Thirty five speakers, including panelists, 
presented during the two-day conference, and fourteen hosts conducted alternative breakout 
sessions throughout each day. The question now becomes how we can duplicate that success  
in the future. 

During preparations for the conference a nagging unknown was how the first entirely virtual 
conference would be received, and we worried that potential attendees, including prospective speakers, would be reluctant to 
participate. Although Zoom and similar virtual platforms were proliferating around the state and the country, we knew that many 
were as yet uninitiated, and some were even resistant to what in the past year has become a commonplace, everyday occurrence. 
Due to the pandemic, and after receiving responses for potential speakers and section members that the virus was a strong deterrent 
to a “live” annual conference, we felt that we had no choice. As it turned out, that decision was the right one. 

Because many lawyers and firms had been temporarily closed or had their business reduced as a result of COVID-19, we felt 
that 2020 was the right time to produce a cost-free event, even foregoing historical sponsors, many of whom would be hard 
pressed to underwrite such an event. Consequently, we were also interested to learn just how much a cost-free event impacted 
attendance, especially since we cannot expect to continue providing free admission to future conferences. Although the jury is still 
out, our post-event survey, coupled with exit polling of attendees, disclosed that not only were high marks given for all aspects 
of the conference, many attendees said they would have willingly paid to attend a virtual event. Regardless, cost effectiveness will 
necessarily be a threshold consideration in planning next year’s conference. 

Currently, the Section Council and our Skills Action Team (“SAT”) are already underway in developing the 2021 Annual 
Conference. As we look forward, and with the hope that the virus is under control and a vaccine is available next year, we expect to 
present a hybrid event; one comprised of both in-person and virtual elements. We anticipate that the venue will be Grand Rapids, 
which had been the planned site before the decision to adopt a Zoom format for 2020. We are committed to organizing an event 
to rival the excellence achieved in October. 

Editor’s Note: Please see the Request for Proposals on page 24 of this issue for more information on submitting a proposal. They are due to 
Mike Leib, michael@leibadr.com, Co-Chair of the SAT by February 26, 2021.

In the meantime, there are a number of other educational events in the organizational stages. Early next year past section chair 
Sheldon Stark will convene a panel of experienced mediators to discuss their preferred techniques for conducting successful 
mediations. In February, new Council member Nakisha Cheney, Shel Stark and I will join the SBM Young Lawyers Section for 
a “Lunch-and Learn” discussion of various issues confronting advocates and their clients in preparing for and participating in 
mediations. A luncheon previously scheduled with the American Indian Law section but postponed because of COVID-19 has 
been rescheduled by our Diversity and Inclusion Action (“DIAT”) team for March 25, 2021, and SAT is busily putting together 
the details of a Spring Summit, another event cancelled this past year due to the virus. Although our previously scheduled speaker 
declined to present in a virtual format, negotiations are almost complete for an equally qualified replacement. Stay tuned. 

In the meantime, our Legislation and Court Procedures Action Team (L-CPAT) has been active on a number of issues, among the 
most notable of which has been the filing of amicus curiae briefs seeking leave to appeal to the Michigan Supreme in two different 
cases of importance to mediators. Both were properly approved by vote of the Council. In the first, Pohlman v Pohlman, the 
Supreme Court has directed supplemental briefing and is scheduling oral argument on some key issues: (1) whether the mediator’s 
failure to perform the domestic violence screening as required by MCL 600.1035(2) and (3) and MCR 3.216(H)(2) should be 

Scott Brinkmeyer

The Chair’s Corner
by Scott S. Brinkmeyer
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reviewed for harmless error; (2) if so, whether such an error here was harmless; and (3) whether the trial court properly denied 
the appellant’s motion for reconsideration arguing that she signed the settlement agreement under duress because of her attorney’s 
actions.

In the second case, B. A. Tyler v Findling, the amicus brief has just been finalized and will be filed shortly, pending final vetting 
by L-CPAT members. This work was undertaken at no cost to the ADR Section. Past Council chair Bob Wright generously 
volunteered to draft the Pohlman brief gratis, and SAT co-chair Ed Pappas secured the efforts of his law firm, Dickinson Wright, to 
do the Findling briefing pro bono. In the former case, we are joining the SBM Family Law Section, which also sought leave to file 
an amicus, however, L-CPAT is focusing our arguments on specific points relevant to mediation. 

In my last letter published in the Spring-Summer 2020 edition of the Journal, I detailed much of the ongoing activities and 
the scope of work of our seven Action Teams, and I also indicated how to join. The volunteers on those teams work tirelessly to 
improve our profession and ADR overall. SAT endeavors to provide frequent and informative educational programs for individual 
ADR providers to learn from experts and improve their skills. In addition to what I mentioned above, they anticipate at least 2-3 
webinars in 2021. I encourage you to consider joining one of the teams, which does not require election to the Council. Any 
section member can do so. 

In that last Chair’s Corner, I tried to credit all of those who contributed so much to our section’s success in 2019-20, including past 
chairs and Council and Action Team members. I hope I mentioned all of them but I’m sure I missed a few. Know that I intended 
to include everyone who shared an oar in the process. You all deserve tremendous accolades for your valuable participation. As I 
also said, the section is in very capable hands going forward, led by new chair Betty Widgeon, chair-elect and Journal editor Erin 
Archerd, Treasurer James Darden and Secretary Zenell Brown. Each one is dedicated to making this Section and this Council 
better for all of us. And I’ll say again, it’s been a pleasure and a privilege serving with them and for you. 

Alternative Dispute Resolution Section 
Announces its 2020 Award Winners

By Betty Widgeon

The Alternative Dispute Resolution Section of the State Bar of Michigan is proud to announce  
that the following individuals were the recipients of the ADR Section’s major awards in 2020.  
The award recipients were honored at an awards ceremony on October 16, 2020 as part of the 
ADR Annual Conference. 

The Diversity and Inclusion Award is given in recognition of significant contributions concerning diversity and inclusion in 
the field of alternative dispute resolution. Chief Justice of the Michigan Supreme Court, Bridget Mary McCormack, was the 
inaugural award recipient.

Chief Justice McCormack became a Michigan Supreme Court Justice in January 2013. She was unanimously elected by her fellow 
Justices to be the Chief Justice in January 2019 and reelected to the bench in November 2020. Chief Justice McCormack has made 
significant contributions concerning diversity and inclusion in the field of alternative dispute resolution. She helped implement the 
Online Dispute Resolution initiative in Michigan’s courts, launched the Mediation Clinic at Michigan Law School, helped initiate 
the first expungement clinics in Michigan, helped create Michigan’s participation in the Regional Judicial Opioid Initiative, and co-
launched the Elder Abuse Taskforce. She spoke at the ADR Section’s 2018 and 2019 Annual Meeting and was the keynote speaker 
and a panelist at this year’s ADR Annual Conference.

Betty Widgeon
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The Distinguished Service Award is presented to 
an individual, program, or entity in recognition 
of significant contributions to the field of dispute 
resolution. Jon R. Muth was the 2020 award 
recipient.

Jon Muth has been a pioneer of alternative dispute 
resolution in Michigan, as he was among the few 
attorneys certified as a federal court mediator by 
the U.S. District Court for the Western District of 
Michigan in the inaugural federal program in 1996. 
Twice retained by the U.S. District Court to conduct 
its annual CLE program for certified mediators, 
he also served on the panel of the Federal Judicial 
Center mediation training program for federal 
judges. During his exceptional career he has mediated 
approximately 1,000 disputes. 

He is a member of the National Academy of Distinguished Neutrals, the Association of Professional Responsibility Counselors, 
the AAA National Roster of Neutrals for Commercial Arbitration, and the Association for Conflict Resolution. He has been listed 
for years in Best Lawyers in America for Alternative Dispute Resolution, and was named Lawyer of the Year in Mediation in 2012 
and 2016. Jon is a past President of the State Bar of Michigan and was retained by the SBM Board of Commissioners as the Acting 
Executive Director of the State Bar in 1994, following the untimely death of Michael Franck.

Jon’s extensive legal and ADR expertise transcends mediation. He is a Fellow of the International Society of Barristers, and was 
named six times as one of the Top 100 lawyers in Michigan by Michigan Superlawyers. Among a long list of awards and honors, in 
1998 Jon received the State Bar’s Roberts P. Hudson Award, its highest recognition, given to a member who “best exemplifies that 
which brings honor, esteem and respect to the legal profession.”

The George M. Bashara Award (the Chair’s award) is presented to an individual, program, in recognition of exemplary service to 
the Section and its members. William D. Gilbride, Jr. was the 2020 award recipient.

Since joining the State Bar ADR Section Council in 2014, Bill Gilbride has worked tirelessly on behalf of the section and 
its members, serving as chair from 2018-19, and as Section treasurer from 2015-17. Most recently, he chaired the Council’s 
Nominating Committee, overseeing the screening and recommendation of the many applicants wishing to join the Section 
Council. Bill was also instrumental in organizing the Council’s first Diversity and Inclusion Action Team and in adding to our 
Mission Statement the principle of “Promoting diversity and inclusion in the training, development and selection of ADR 
providers and encouraging the elimination of mediator bias.”

Bill has practiced with Abbott Nicholson, PC in Detroit since 1989, and served for 11 years as the law firm’s managing partner. 
He has earned the respect of his peers and colleagues, as evidenced by recognition as a Michigan Super Lawyer, a dbusiness 
Magazine Top Lawyer, a Law Bulletin Publishing Leading Lawyer, and an AV Preeminent Lawyer rating from Martindale-
Hubbell. He was also inducted into the American Board of Trial Advocates, an invitation-only group of accomplished trial lawyers 
who demonstrate high personal character and honorable reputation. In November 2020, Bill joined the American Arbitration 
Association panel for commercial and complex cases.

Throughout his career, Bill has represented a variety of clients in a broad assortment of legal matters in state and federal courts and 
administrative tribunals. He has also served as outside general counsel and a trusted business advisor to for-profit and non-profit 
organizations alike. Bill remains active as a Business Court case evaluator for Wayne County and on the rosters of Oakland and 
Macomb counties for case evaluation. This diversity of professional experience provides a collection of perspectives and insights 
that now enhance his role as a neutral mediator and arbitrator. 

The Nanci S. Klein Award is presented to an individual, program, or entity in recognition of exemplary programs, initiatives, and 
leaders in community dispute resolution. Craig R. Pappas was the 2020 award recipient.
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Craig is the Executor Director of The Resolution Center in Mount Clemens, Michigan. He is the longest-serving Community 
Dispute executive director, serving since July 1999. His Center was an early adopter of the special education mediation program, 
Postal Service (USPS) mediation program, and a range of services in restorative practices for schools. He has guided The Resolution 
Center to successfully implement various mediation programs such as Americans with Disabilities, Parenting Time, Employment 
Discrimination, Special Education, and Victim-Offender. He serves on the RoundTable Strategies (“RTS”) board, a state-wide 
non-profit that administers the grant from the Office of Special Education to fund services at various stages in work done between 
schools and families.

The Hero of ADR Award is presented to a person or entity for supporting the ADR Section’s mission or the field of conflict 
resolution generally, by providing exemplary assistance. John A. Obee was the 2020 award recipient. 

John is that rare individual who is genuine, selfless, and committed. He has mentored many rising arbitrators who seek to expand 
their experience but might not otherwise have the opportunities to do so, due to their race or gender. He has a hands-on approach 
and is widely known for promoting networking and mentoring opportunities, introductions, and constructive criticism necessary 
for up and coming professionals. John is a member of the National Academy of Arbitrators. He served in the civil rights movement 
in Mississippi in the 1960s, and co-authored Mississippi’s Exiled Daughter with noted civil rights icon Brenda Travis, released in June 
2018.

__________________

About the Author
Betty R. Widgeon is a retired Michigan District Court judge and the 2020-2021 Chair of the SBM ADR Section. She is the founder and 
president of Widgeon Dispute Resolution, PLC, which specializes in arbitration, mediation, factfinding, and consulting, focusing specifically 
on labor, employment, and consumer cases. She also serves as a member of the Special Master Hearing Officers’ Roster for the Michigan 
Supreme Court. She has over 25 years of experience resolving civil and criminal disputes. Her practice is now national in scope and covers 
a wide variety of issues and industries. Judge Widgeon is a member of the National Academy of Arbitrators and the National Academy of 
Distinguished Neutrals.

It’s Not Too Late to Attend  
the 2020 Annual Conference

By Lisa Okasinski and Erin Archerd

Perhaps you were puzzled how you might be able to attend 
something that happened in the past. Or perhaps 2020 is a year 
that you would rather not revisit. Still, it may be worth your while 
to take a quick trip to the past – virtually.

The ADR Section was thrilled at the level of attendance and 
participation at our October 2020 Fall Annual Meeting and 
Conference, and we are currently thinking about ways to continue 
to have a virtual component to our 2021 Conference this Fall. 
Please see the Request for Proposals in this issue of the Michigan 
Dispute Resolution Journal and contact Mike Leib (michael@
leibadr.com) by February 26, 2021 if you have a proposal for the 
2021 meeting. 

One of the many benefits of having an online platform for our 
2020 Conference was the ability to record sessions. We have placed these recordings on the SBM Connect ADR Section webpage, 
so that all Section members can access and view them. 

That means if you attended the 2020 Conference but were called away from your computer by your toddlers running around in 
the buff and threatening to potty on the floor (hypothetically speaking, of course) or were simply unable to make the meeting the 
first time around, that you still have a chance to view some of the amazing presentations given during the Conference. 

Erin ArcherdLisa Okasinski

mailto:michael@leibadr.com
mailto:michael@leibadr.com
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How to Access 2020 Annual Meeting Videos

Please feel free to reach out to Erin Archerd (archerer@udmercy.edu) if you are having trouble figuring out how to access the 2020 
Annual Meeting Videos.

Step One: Go to the ADR Section Member’s Only Content Page. After you have logged in to our ADR Section homepage on 
SBM Connect (connect.michbar.org/adr/home), click the “Members-Only Content” link on the right side of the page. 

Step Two: Go to the Library Tab. You will now be on the Community Navigator page for the ADR Section. From here, click on 
the Library tab near the top of the page.

Step Three: Access the 2020 Meeting Folder. Once you click on the Library tab, you will see a series of folders on the left-hand 
side of the page. Click on the “Annual Conference and Meeting” folder and then the “2020” folder. The Folder Contents will 
appear on the right-hand side of the page and you can click on the session titles to find video of each recorded session. Highlight 
the session you want to watch in the list of session titles and click “View” at the top of the sessions list.

mailto:archerer@udmercy.edu
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Summaries of Sessions

We know that your time is precious these days, and so Lisa Okasinski has provided you with summaries of some of the fantastic 
sessions given at the Conference. We hope that one or two of these summaries pique your interest in checking out the videos 
available on SBM Connect. 

ADR in a Virtual World with Marty Weisman and Robert Wright

Takeaway: Zoom provides a valuable and secure platform to conduct mediation and arbitrations when the settings are properly set 
and the mediator or arbitrator knows how to use the features of Zoom. 

Summary: During this webinar, experienced mediators and arbitrators, Marty Weisman and Bob Wright, walked us through the 
use of Zoom for mediations and arbitrations. Weisman’s presentation was focused primarily on the use of Zoom for arbitrations, 
while Wright discussed the use of Zoom for mediations.

Weisman explained that it is important to dress professionally for a Zoom arbitration, just as you would for an in-person 
arbitration. Weisman and Wright then discussed the various settings in Zoom that are important to running a mediation or 
arbitration. Among other things, they recommended the following settings:

• Enable waiting room 
• Enable shared screen
• Turn video on
• Use generated meeting ID, not personal ID

• Don’t allow participants to join before the host
• Provide sound notification when someone joins or leaves 
meeting

They also discussed some of the shortcomings of Zoom. For example, Wright explained that when participants are in breakout 
rooms, there is no way for the mediator to announce that they will be entering a breakout room other than to broadcast a written 
message to everyone. Wright stated that he would like to see Zoom create a “doorbell” that would allow the mediator to announce 
that he or she will be joining one of the breakout rooms. 

In order to trouble shoot before the mediation, the presenters recommended providing an information sheet explaining how to use 
Zoom to the participants. In addition, they recommended a brief conference before the mediation or arbitration to make sure there 
are not any tech issues. Finally, they recommended getting the cell phone numbers for the participants in advance of the meeting in 
case of a disconnection. 

ADR Providers and the Bench under the New Amendments to Michigan Court Rules with Hon. 
Christopher Yates, Hon. Edward Ewell, Richard L. Hurford, Edward H. Pappas, and Michael S. Leib

Takeaway: The recent addition of MCR 2.411(H) provides an opportunity for mediators to help resolve discovery disputes early 
in litigation. 
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Summary: During this presentation, Michael Leib led a conversation with Judge Christopher Yates, Judge Edward Ewell, Richard 
Hurford, and Edward Pappas regarding opportunities available to ADR providers as a result of recent amendments to the Michigan 
Court Rules. Specifically, the presentation centered mostly around the addition of MCR 2.411(H) concerning mediation of 
discovery disputes.

With the addition of MCR 2.411(H) in mind, Hurford asked the judges on the panel to imagine a world in which a mediator 
helps the parties resolve discovery issues before they even make it to the court. Hurford described the potential benefits that could 
flow from the involvement of a mediator early on: initial disclosures would be timely and properly made, the parties could agree to 
early mediation because they would already have the documents necessary to proceed with mediation, the parties would have an 
agreed-upon staged discovery plan, protective orders would be presented to the court in a form that both parties had already agreed 
upon, etc. 

Judge Ewell thought Hurford’s description seemed ideal, although maybe not entirely realistic given the adversarial nature of 
some attorneys. Judge Yates explained that he was in favor of more involvement by mediators in resolving discovery disputes. He 
explained that the system which requires costly motions to compel and mandatory attorney fees does not make any sense. He 
explained that the shift towards mediating disputes has been something he has been thinking about even before the recent changes 
to the discovery rules. Specifically, Judge Yates was involved in efforts to move away from case evaluation and instead use mediation 
early on. 

The panelist also discussed the portion of MCR 2.411(H) that allows for court appointed ESI (electronically stored information) 
experts to be used as mediators upon stipulation of the parties. In particular, the panelist discussed considerations that should be 
taken into account when using an ESI mediator such as whether the ESI expert is qualified to act as a mediator and whether the 
parties are willing to agree to have the ESI mediator make recommendations to the court, in which case the parties would need to 
agree to waive confidentiality to a certain extent. 

Bullying at the Mediation Table with Dr. Jane Millar

Takeaway: It is vital that a mediator address bullying behavior immediately or a power imbalance can result and prevent any 
productive discussions. 

Summary: Bullying during mediation can derail discussions and create a power imbalance. During this webinar, Dr. Jane Millar 
– the Executive Director of Northern Community Mediation – walks us through how to identify and address bullying behavior 
during mediation. 

Dr. Millar explains that bullying behavior must be intentional, persistent, and directed at a specific target. Loud generalized 
discussions that are not directed at anyone are not bullying. Dr. Millar further describes the different types of bullying behavior 
which include verbal, antisocial, physical, sexual, prejudicial, and cyber. 

Once bullying has been identified during mediation, it is important that the mediator address the behavior quickly to maintain 
balance between the parties at the mediation table. Statistics show that that intervention within 10 seconds stops bullying 
nearly 60% of the time. Special attention should be paid to controlling the bully without jeopardizing the mediator’s neutrality 
or becoming an advocate for the target of the bullying. Caucus can be an effective tool to address sensitive topics and bullying 
behavior. 

Crossing the Line – Avoiding Bad Behavior that Gets Arbitrators in Trouble with Erika Lorraine Butler, 
Thomas Barnes, Thomas “Mac” Wardrop, John G. Cameron, Jr., and Janice Holdinski

Takeaway: Arbitrators have an ethical duty to “preserve the integrity and fairness of the process” and should make sure that their 
behavior and their awards meet that standard. 

Summary: John Cameron covered improper conduct of an arbitrator, including non-disclosures, ex-parte contact, failure to adhere 
to code of ethics, and exceeding/abusing arbitrator powers. These are not just issues that need to be addressed by the arbitrator at the 
start of arbitration. In some cases, something may arise during the arbitration that should trigger the arbitrator to act. For example, 
when an attorney appears after the start of the arbitration who had a prior relationship with the arbitrator (in Cameron’s example, 
the arbitrator and the new attorney were opposing counsel in another case), the arbitrator should be triggered to either disclose the 
relationship or withdraw. In order to properly respond to the unexpected, Cameron explained that arbitrators should be guided by the 
following principle found in the AAA’s Code of Ethics: “all arbitrators [must] act to preserve the integrity and fairness of the process.”
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Next, Mac Wardrop addressed inattentive arbitrators and the proper steps to be taken to deal with an inattentive arbitrator. An 
inattentive arbitrator includes those arbitrators who are not responsive, fall asleep during proceedings, can’t control the process, or 
lack the fitness for continued duty. If a party is considering trying to disqualify an arbitrator, they may want to pursue informal 
options before filing a formal request to disqualify the arbitrator. For example, a party may want to first ask opposing counsel for 
consent in removing the arbitrator, speak with the arbitrator informally regarding his or her behavior, or go to the case manager. If 
none of those options resolve the issue, the arbitrator should consider filing a request to remove the arbitrator. In that case, the party 
should consider citing to the following sources which require arbitrators to be attentive: Michigan Rules of Professional Conduct, 
Code of Ethics for Commercial Arbitration, and AAA rules. 

Thomas Barnes discussed arbitrators who exhibit improper behavior towards parties, evident partiality, act as an activist, or conduct 
their own research. Arbitrators should be mindful of their body language during the arbitration so as not to appear biased or 
uninterested. Barnes advised arbitrators to take notes, not to give into distractions during the arbitrations, and not to use gestures 
that convey that they are not interested in the case or have prematurely made up their mind about the result. 

Finally, Erika Butler explained the importance of preparing well-drafted awards. She accomplishes this goal by relying on her “3-
C’s”: complete, clear, and clad. In other words, the award should be complete and address all issues, it should be understandable 
as to the result and the basis for the award, and it should not be subject to vacatur. Butler also explained that the arbitrator should 
timely submit the award and should not hold the award hostage until the arbitration fees are paid (except in the case of a consent 
award). 

Dealing with Evolving Challenges in Mediation with Scott Brinkmeyer, Pamela Enslen, Stephen Drew, 
and Frederick Dilley

Takeaway: Current challenges facing the ADR community include the lack of diversity in the field of ADR and the transition to a 
virtual platform for mediations and arbitrations necessitated by the Coronavirus. 

Summary: Former chair of the ADR section, Scott Brinkmeyer, leads a panel discussion among Western Michigan attorneys 
Pamela Enslen, Stephen Drew, and Frederick Dilley, focused on the challenges facing mediators today. Pamela Enslen and Stephen 
Drew focused on race and gender challenges in the ADR world, while Fredrick Dilley focused on the increased use of virtual 
mediations. 

Pamela Enslen noted that research has concluded that alternative dispute resolution is the least diverse area of the legal profession. 
She further explained that everyone needs to get on board to address the lack of diversity in ADR because parties need neutrals 
that look like and can relate to them. Enslen also explained how she is helping to address the lack of diversity as a member of 
the American Bar Association’s (ABA) House of Delegates – the policy-making body of the ABA. Specifically, Enslen cited two 
resolutions that have been passed in recent years to address the lack of diversity in ADR. Resolution 113 was passed in 2016 with 
the goal of increasing diversity within the legal profession. Resolution 105 was passed in 2018 and urges providers of dispute 
resolution to expand their rosters to include more diverse neutrals and to select more diverse neutrals. 

Stephen Drew explained the importance of addressing your own subconscious bias when acting as a neutral. He challenged the 
attendees to think about whether they thought differently about certain actions based solely on the race of the person. For example, 
how do you view a fight amongst white hockey players during a game versus black basketball players? Drew explained that it is vital 
to recognize your subconscious bias and not to be oblivious or pretend that it doesn’t exist. By first recognizing subconscious bias 
exists, a lawyer may then question themselves to determine whether they are making decisions based on the merits of the claim and 
not on their biases. Drew explained his use of this in his own practice, including refusing to accept a lesser settlement for a black 
client than he would for a white client with similar injuries. 

Frederick Dilley provided a thorough look into the use of zoom for mediations. Dilley’s presentation includes helpful information 
regarding how to run a zoom mediation, how to set expectations for virtual mediations, and how to plan for inevitable tech issues. 
Amongst other things, Dilley recommended that a mediator provide detailed instructions prior to the mediation regarding the use 
of Zoom, conduct a pre-mediation Zoom sessions to trouble shoot any issues, and to set up a contingency plan in case any of the 
parties lose their connection during the mediation. 



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 1 0

Deep Listening with Sandy Finkel

Takeaway: Becoming a good listener requires much more than sitting quietly while someone else is talking. To be a good listener, 
you must be fully present and genuinely interested in the speaker and what is being said. 

Summary: During this webinar, Sandy Finkel, the owner of Intentional Balance, LLC, explains the skills necessary to become a 
great listener and gives the attendees the opportunity to practice these skills. These skills include listening without interruption, 
reflecting back what was heard, and asking clarifying questions. In addition, Finkel explains how body language such as eye 
contact, nodding, and leaning in are useful to convey your interest to the speaker in what is being said. Finally, Finkel explains the 
importance of identifying any triggers caused by the speech content, tone, or body language that could derail your ability to be a 
deep listener because of feelings of defensiveness, avoidance, or anger. 

Effective Reality Testing of Economic Damages with Nakisha Chaney, Kathleen Bogas, Andrew Malec, 
and Dale Ann Iverson

Takeaway: Experts often reach differing valuations of damages because the information provided to the experts varies (not because 
an expert is acting as an advocate for a particular party). Reality testing is a crucial tool that mediators, lawyers, and parties may use 
to determine whether an expert’s valuation is realistic by looking at, and asking questions about, the information and assumptions 
underlying the expert’s valuation. 

Summary: Mediators Kathleen Bogas and Dale Ann Iverson join attorney and economist, Andrew Malec, to discuss reality 
testing of economic damages in a panel discussion moderated by Nakisha Chaney. Andrew Malec provides insight into what an 
economist looks for when reviewing whether an expert’s valuation of damages is realistic. Specifically, Malec looks to the framework 
and support for the valuation such as the scope of the valuation (whether multiple methods of valuation were used or just one), 
whether the expert had all of the information available when reaching his/her valuation, whether the expert had adequate time for 
a thoughtful analysis or was hired last minute, and whether the expert fact-checked the information in the documents provided. 
Malec also stressed the importance of reviewing the valuation for mathematical errors. 

Similarly, attorneys and mediators may also perform reality tests of expert valuations by asking the expert questions regarding the 
scope of the report, the assumptions underlying the report, and whether there is any information that the expert would have liked 
to have had when preparing the valuation. For example, if a valuation of a claim for lost wages assumes an increase in salary of 10% 
every year, but the plaintiff only ever received an annual raise of 3% per year, the attorney or mediator may want to inquire further 
into the basis for the expert’s assumption and whether it is based in reality. 

Kathleen Bogas and Dale Iverson explained that reality testing is a tool used by both evaluative and facilitative mediators. It is a tool 
best used during caucus where the parties feel more open to talking. It is also important that the mediator be careful not to take 
over the reality testing of a claim or to declare that a valuation is unreasonable. Iverson explained that the mediator role should be to 
help the parties think about the reasonableness of the claim and come to their own conclusions. Bogas and Iverson provided some 
ideas as to how an expert could help in the mediation process. For example, the parties may agree to jointly hire a neutral expert 
to value their claims or have their respective experts appear at the mediation together to discuss their disparate valuations and the 
reasons underlying those different valuations. 

Hot Mess Mediating: How to Cut Through Chaos and Into Spousal Support Agreements with Susan 
Wilson Keener and David C. Sarnacki

Takeaway: Early mediation in spousal support disputes is ideal, but a skilled mediator should be able to convey to the parties at 
any stage of litigation that “today is a new day” and mediation can work for them regardless of how contentious and “messy” the 
relationships or issues have become. 

Summary: During this webinar, Susan Wilson Keener and David Sarnacki discuss tools for effectively managing chaos during 
mediations involving spousal support. Keener focused on tools for early mediations, while Sarnacki focused on the use of 
mediations after a court action has commenced.

Susan Wilson Keener explained that getting into mediation early can be very beneficial. She advised that parties should consider 
using mediation for temporary spousal support arrangements as opposed to obtaining temporary orders from the court. This not 
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only allows the parties to craft their own temporary orders, but also helps to build trust in the mediation process for when the 
parties need to address larger issues. Keener noted that in the past some parties may have been hesitant to use mediation prior to 
any discovery of the other parties’ finances. However, that concern has been alleviated with the revision of the court rules that now 
require divorcing spouses to disclose financial information within 28 days of the initial pleading. See MCR 3.206(C) and SCAO 
Form 320. Keener also recommended ways to streamline the mediation process such as creating a grid with multiple child and 
spousal support calculations to illustrate range of options and possibly involving a financial or child specialist in the mediation. 

David Sarnacki then discussed the use of mediation after a court action has commenced. He explained that regardless of where 
the mediation begins, it is important to stress to the parties that “today is a new day” and that you as mediator have a plan to 
help them get to a resolution. He also noted that it is important to get buy-in from the parties that they will aid in the mediation 
process. One way to get buy-in from the parties is to ask the parties whether they are a helpful people. By simply getting the person 
to verbalize that they are a helpful person, Sarnacki explained that that person is more likely to be helpful in the process. The 
mediator can also move the process forward by helping to manage the expectations of the parties. For example, the mediator can 
help the parties reach informed decisions by exploring with the parties their claims, the factual basis for those claims, the likelihood 
that a court will find in their favor regarding those claims, and the impact that additional litigation will have on those claims (i.e., 
additional litigation costs will decrease the value of the claim even if successful). 

I’m a Neutral – So, Why Don’t You Trust Me? with Hon. Bridget Mary McCormack, Zenell Brown, 
William D. Gilbride, Jr., and Betty Rankin Widgeon

Takeaway: In order to have a successful mediation or arbitration, it is imperative to spend the time to first establish trust from the 
parties in the process and in the neutral.

Summary: Justice McCormack begins this presentation with a call to action for everyone to think about ways that the justice 
system may be transformed so that it is more responsive to the needs of everyone. She also praised the ADR community for 
its efforts towards that goal and noted the need to bring ADR into the mainstream as opposed to being an “alternative” to the 
traditional legal system. At the conclusion of her remarks, Scott Brinkmeyer, the Outgoing Chair of the ADR Section, presented 
Justice McCormack with the inaugural Diversity and Inclusion Award. 

Justice McCormack then joined Zenell Brown and Bill Gilbride in a discussion regarding establishing trust as a neutral that was 
moderated by Betty Widgeon. The panelists all noted several reasons why parties may lack trust in the mediator or arbitrator 
hearing their case. For example, Zenell Brown explained that the parties may be apprehensive of the neutral in their case based on 
the way they look (e.g., different race or gender), the neutral’s familiarity with opposing counsel, and whether they show respect to 
all parties equally. She explained that it is important to pause and assess the situation every once in a while to make sure that the 
neutral has not done anything to break trust. If the neutral has done something to break trust (intentionally or unintentionally), it 
is important that the neutral be ready to apologize.

Bill Gilbride provided some ways in which mediators can build trust, including engaging in small talk, learning about the 
audience, genuinely caring about what the parties have to say, and providing affirmation of their concerns. Once trust is 
established, the mediator may then proceed with attempting to help resolve the dispute. The panelists all seemed to agree that it 
would be a mistake to rush through the step of establishing trust in an effort to save money because the mediation would be less 
likely to be successful.

The panelists all agreed that there also needs to be more representation in the ADR community in order to build trust. Parties 
should have the option of using a mediator who looks like them and has common experiences. 

Managing Opening Offers – Are You Really Going to Make Me Communicate That Number? With 
Sheldon Stark, Katherine Smith Kennedy, and Anne Bachle Fifer

Takeaway: An ex-parte pre-mediation phone call with each party’s attorney is a valuable tool for mediators to learn more about 
possible impediments to reaching a resolution and to learn what the mediator may do to navigate the parties around those 
impediments. The mediator should ask questions during these phone calls with the attorneys such as: 

- Is there an approach I can use that you think will be useful?
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- Do you need help with your client?

- Whose turn is it to put out the first number?

Summary: During this presentation, Shel Stark explained the tools he uses to help parties navigate around the impediments 
that stand between the parties and a resolution. These impediments to resolution include parties (and their attorneys) who fail to 
prepare for the mediation, are highly competitive, over-value their claims, under-value their risks, lack a negotiation strategy, or 
allow their emotions to rule their decisions. Stark was later joined by Kennedy and Fifer to act out how he would employ these 
tools in a mediation of a sexual harassment claim. 

In order to better understand the parties and their positions, Stark conducts ex-parte pre-mediation phone conferences with the 
lawyers for each of the parties. Stark uses these phone conferences as an opportunity to build trust and to learn more about the case 
and the parties. He asks questions during the pre-mediation phone call that are directed at getting more information regarding the 
goals of the parties for the mediation and how the lawyers think that he can be the most effective as a mediator.  
He also tries to encourage the plaintiff to start with an opening offer at the mediation. He explained that this often works out to 
the benefit of the plaintiff as a result of the “anchoring effect” – a form of bias in favor of the first piece of information the parties 
hear during a negotiation. 

Stark also provided insights into what makes for a good mediation statement. Specifically, a good mediation statement provides a 
clear basis for the claims and the damage model without mischaracterizing the record or engaging in name calling. Although the 
damage model should be explained, a party should not include its opening offer in the mediation statement. Attaching important 
documents and highlighting important parts is very helpful as well. 

For other useful information to mediators, see his article in this issue of the Michigan Dispute Resolution Journal.

Mediators Behaving Badly – Hartman, Pohlman, and Their Aftermath with Anne Bachle Fifer  
and Robert Wright

Takeaway: Currently, there is not much recourse against a mediator who acts inappropriately. Typically, a mediator’s misbehavior 
shows up in an action to set aside a mediated agreement, not in an action against the mediator. Recent decisions by the Michigan 
Court of Appeals highlight the need for further action to address mediator misconduct. 

Summary: In this webinar, Anne Bachle Fifer and Bob Wright covered recent cases in the Michigan Court of Appeals concerning 
mediator misconduct. In Hartman v. Hartman, the parties to a divorce reached an agreement on several issues with the help of 
a mediator and agreed that the mediator would act as an arbitrator to resolve the remaining issues. Fifer explained that it is not 
unusual in divorce cases for the same neutral to serve as both a mediator and an arbitrator. However, what was unusual in this 
case was that the mediator went on vacation to Florida with the wife’s attorney shortly after the mediated agreement was entered 
and before the arbitration of the remaining issues. After the husband’s attorney learned of the mediator’s vacation with opposing 
counsel, the husband sought to have the mediated agreement set aside. The trial court refused to set the mediated agreement aside 
and ruled on the remaining issues. The Court of Appeals expressed concern over the mediator’s conduct but affirmed the ruling of 
the trial court due to the fact that the issues over the mediator’s conduct arose late in the case. The husband also filed a grievance 
against the mediator, but the mediator was acquitted. Fifer and Wright indicated that they found the neutral’s behavior to be 
troubling, even if there did not appear to be any repercussions for the mediator. 

In Pohlman v. Pohlman, the wife in a divorce proceeding claimed that the settlement agreement that she signed was unenforceable 
because the mediator failed to conduct a domestic violence screening as required by the court rules. The trial court refused to 
conduct a hearing to determine whether the wife had been coerced into signing the settlement agreement and the Court of 
Appeals affirmed. Specifically, the Court of Appeals found that the wife had failed to preserve her argument for appeal. The wife’s 
application for leave to appeal to the Michigan Supreme Court is pending and both the Family Law and ADR Sections of the 
Michigan State Bar have filed amicus briefs requesting that the Michigan Supreme Court review this case. The amicus brief is 
included in this issue.

Michigan ADR Case Law Update with Lee Hornberger

Takeaway: There have been numerous decisions affecting ADR in the last year that ADR professionals and lawyers should be 
aware of.
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Summary: Lee Hornberger provided a jam-packed hour of ADR case updates during this webinar. The first portion of the 
presentation focused on recent decisions from the Michigan Court of Appeals concerning arbitration, while the second portion of 
the presentation focused on decisions concerning mediation. 

For more about recent cases, see his article in this issue of the Michigan Dispute Resolution Journal.

__________________
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Michigan Arbitration  
and Mediation Case Law Update

by Lee Hornberger 

I. INTRODUCTION

This update reviews Michigan cases issued since January 2019 concerning arbitration and 
mediation. For the sake of brevity, this update uses a short citation style rather than the 
official style for Court of Appeals unpublished decisions.

A full case review going back to 2008 is at: https://www.leehornberger.com/files/ADR%20Update%20October%202020.pdf .

The YouTube video of the author’s 2019-2020 update presentation is at:  
https://www.youtube.com/watch?v=I0TkP8zs-A8&feature=youtu.be .

Editor’s Note: The author also presented at the 2020 Annual Meeting and his presentation is available on the ADR Section’s website.

II. ARBITRATION

A.   Michigan Supreme Court Decisions 

Supreme Court grants leave to appeal of Court of Appeals reversal of Circuit Court order granting arbitration

Lichon v Morse, 327 Mich App 375; 933 NW2d 506, 339972 (March 14, 2019), lv gtd, ___ Mich ___; 932 NW2d 
785 (September 18, 2019). In a split decision, the Court of Appeals held a sexual harassment claim was not covered by 
an arbitration provision in an employee handbook. Because the arbitration provision limited the scope of arbitration to 
only claims that are “related to” plaintiffs’ employment, and because sexual assault by an employer or supervisor cannot be 
related to their employment, this arbitration provision was inapplicable to their claims against Morse and Morse's firm. 
“[C]entral to our conclusion … is the strong public policy that no individual should be forced to arbitrate his or her 
claims of sexual assault.” The O’Brien dissent said the parties agreed to arbitrate “any claim against another employee” for 
“discriminatory conduct” and the plaintiffs’ claims arguably fell within the scope of the arbitration agreement.

Lee Hornberger

mailto:Lisa@Okasinskilaw.com
mailto:archerer@udmercy.edu
https://www.leehornberger.com/files/ADR Update October 2020.pdf
https://www.youtube.com/watch?v=I0TkP8zs-A8&feature=youtu.be


T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 1 4

The Michigan Supreme Court granted leave to appeal. The Supreme Court oral argument was October 8, 2020.

B. Michigan Court of Appeals Published Decisions

Pre-dispute arbitration agreement in legal malpractice case.

Tinsley v Yatooma, ___ Mich App ___, 349354 (August 13, 2020), app lv pdg. Pre-dispute arbitration provision in legal 
malpractice case. Under the plain language of MRPC 1.8(h)(1) and EO R-23 the arbitration provision was enforceable 
because the client consulted with independent counsel. “We suggest contemplation by the State Bar of Michigan and 
our Supreme Court of an addition to or amendment of MRPC 1.8 to specifically address arbitration clauses in 
attorney-client agreements.”

Confirmation of award partially reversed in construction lien case.

TSP Servs, Inc v Nat’l-Std, LLC, 329 Mich App 615, 342530 (September 10, 2019). Michigan law limits a construction 
lien to the amount of the contract less any payment already made. Although a party suing for breach of contract might 
recover consequential damages beyond the monetary value of the contract, those consequential damages cannot be subject 
to a construction lien. The arbitrator concluded otherwise. This was clear legal error that had a substantial impact on the 
award. The Court of Appeals reversed with respect to confirmation of that portion of award.

Court of Appeals affirms order to arbitrate labor case.

Registered Nurses Union v Hurley Medical Center, 328 Mich App 528, 343473 (April 18, 2019). The grievants were 
terminated for allegedly striking in violation of the collective bargaining agreement (CBA). Although the defendant may 
present to the arbitrator undisputed evidence that the plaintiffs were engaged in a strike, a question of fact is for the 
arbitrator to decide. Any doubt regarding whether a question is arbitrable must be resolved in favor of arbitration. The 
Circuit Court did not err in ruling that the CBA required arbitration.

C. Michigan Court of Appeals Unpublished Decisions

COA affirms denial of vacatur of award.

Rahaman v Ameriprise Ins Co, 349463 (November 24, 2020). Appellant argued award should be vacated because 
attorney, not party, signed agreement to arbitrate. Attorney can enter into a binding arbitration agreement on behalf of a 
client. MCR 2.507(G).  

COA affirms denial of vacatur in disclosure case.

Wilson v Louis D. Builders, 351560 (November 19, 2020). Plaintiffs moved to vacate award because of the arbitrator’s 
alleged bias toward a party and the party’s attorney. Plaintiffs also alleged that the arbitrator and opposing counsel held 
municipal positions together, worked on township matters, and interacted socially. Plaintiffs asserted these interactions 
were substantial and material relationships. The Circuit Court denied the motion to vacate and the COA affirmed. MCL 
691.1962.

COA affirms confirmation of award.

Kada v Nouri, 351402 (November 19, 2020). Plaintiffs appealed the Circuit Court confirmation of an arbitration award, 
and the Circuit Court’s denial of attorney fees and costs. The Court of Appeals held that the Circuit Court did not abuse 
its discretion in confirming the award and denying attorney fees.

Court of Appeals affirms confirmation of award.

Soulliere v Berger, 349428 (October 29, 2020). The Court of Appeals affirmed the Circuit Court confirmation of an 
award because the defendants’ disagreement with the award implicated the arbitrator’s resolution of evidence, and the 
defendants had not demonstrated an error of law apparent from the face of the award. 
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Waiver of arbitration.

Wells Fargo Bank, NA, v Walsh, 350960 (October 29, 2020). The Court of Appeals affirmed the Circuit Court finding 
that the defendant waived the right to compel arbitration. Defending action without seeking to invoke right to compel 
arbitration, constitutes a waiver of right to arbitration.

Settling case with help of arbitrator.

Estate of O’Connor v O’Connor, 349750 (October 15, 2020). In this dispute over the enforcement of a settlement 
agreement, the defendant appealed the Circuit Court order granting the plaintiff’s motion for entry of judgment. The 
defendant argued the parties agreed to arbitration and the arbitrator lacked authority to broker a settlement agreement. 
The Court of Appeals held the defendant contributed to the alleged error by seeking settlement, participating in the 
settlement negotiations, and signing the settlement agreement. The Court of Appeals affirmed the Circuit Court.

Court of Appeals affirms Circuit Court ordering arbitration in insurance case.

Fisk Ins Agency v Meemic Ins, 350832 (September 10, 2020). The Court of Appeals held the Circuit Court properly 
concluded, in accordance with the terms of the Agreement, the matter must be returned to the arbitrator and the arbitrator 
must address the 90-day contractual limitation in Agreement.

Court of Appeals reverses vacatur of DRAA award.

Moore v Glynn, 349505 (August 27, 2020), app lv pdg. The Court of Appeals held the Circuit Court erred by 
determining the arbitrator exceeded its scope of authority by looking beyond the four corners of the parties’ settlement 
agreement. The Circuit Court erroneously determined that the settlement agreement was not ambiguous. The Circuit 
Court only had the power to determine whether the arbitrator acted within the scope of its authority and did not have 
power to interpret the parties’ contract. Because the arbitrator did not exceed the scope of its authority, the Circuit Court’s 
review should have ended and the court should have confirmed award.

Court of Appeals affirms Circuit Court denying arbitration in condominium case.

Copperfield Villas Ass’n v Tuer, 348518 (May 21, 2020). MCL 559.154(8) and (9) require condominium bylaws to 
provide for arbitration at “election and written consent of the parties.” The plural noun “parties” demonstrates all parties to 
dispute must elect and consent to arbitration in lieu of litigation. The word “consent” supports this interpretation. It takes 
two to consent to participate in an arbitration. The Circuit Court correctly determined the Tuers were not permitted to 
unilaterally demand arbitration.

Court of Appeals affirms Circuit Court order confirming award.

Altobelli v Hartmann, 348953 and 348954 (May 21, 2020), lv den ___ Mich ___ (2020). The plaintiff appealed the 
Circuit Court confirmation of an award. The award held the plaintiff was not entitled to relief because he voluntarily 
withdrew from membership with the defendant and had not sufficiently proved proximate cause or amount of damages. 
Because the Circuit Court properly determined the award rested in part on issues of proximate cause and damages, which 
were beyond the scope of judicial review, the Court of Appeals affirmed. See Altobelli v Hartmann, 499 Mich 284; 884 
NW2d 537 (2016).

Court of Appeals affirms Circuit Court denying arbitration.

Andrus v Dunn, 345824, 346897, and 348305 (April 9, 2020). The award, which was adopted in the judgment 
of divorce (JOD), required arbitration of disputes that arose regarding St. Martin property. The August 2015 order 
provided Andrus waived any claims she had relating to St. Martin, including pursuant to any prior awards and the JOD, 
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and the Circuit Court had jurisdiction to enforce the terms and conditions of the settlement agreement regarding the 
St. Martin property issue. Because the JOD and the August 2015 order covered the same subject matter but contain 
inconsistent provisions regarding the forum for resolving disputes on St. Martin property, the August 2015 order reflects 
later agreement and supersedes the JOD on that issue. The Circuit Court properly denied Andrus’s request to compel 
arbitration of the St. Martin dispute. 

Court of Appeals affirms confirmation of DRAA award.

Shannon v Ralston, 350094, 350110 (March 12, 2020), lv den ___ Mich ___ (2020). The Court of Appeals affirmed 
confirmation of a Domestic Relations Arbitration Act (DRAA) award that granted motion to change primary physical 
custody of minor child in this contentious domestic relations action. Because plaintiff’s refusal to provide required financial 
information and proposed findings of fact and conclusions of law led to delay, the plaintiff was barred from claiming she 
was entitled to relief on the basis of this delay.

Court of Appeals affirms granting of motion to compel arbitration.

Century Plastics, LLC v Frimo, Inc, 347535 (January 30, 2020). In this contract case, the Court of Appeals affirmed the 
Circuit Court holding that the parties validly incorporated the General Terms and its arbitration agreement by reference. 
The Terms applied to the parties’ agreement even though the defendant was not a listed entity.

Court of Appeals affirms confirmation of DRAA award.

Daoud v Daoud, 347176 (December 19, 2019). The Court of Appeals affirmed the Circuit Court confirmation of a 
DRAA award. Past domestic violence and personal protection order (PPO). Where the arbitrator provided the parties 
equal opportunity to present evidence and testimony on all marital issues, recognized and applied current and controlling 
Michigan law, and explained its uneven distribution of property, there was no basis for concluding the arbitrator exceeded 
its authority in issuing award.

Court of Appeals reverses Circuit Court denial of motion to compel arbitration.

Lesniak v Archon Builders, Inc, 345228 (December 19, 2019). The Court of Appeals reversed the Circuit Court denying 
the defendants’ motion for arbitration because the arbitration terms in the construction agreements were sufficiently 
related to the plaintiffs’ claims to require arbitration, and the defendants had not waived their right to arbitration. The 
purpose of arbitration is to preserve the time and resources of courts in the interests of judicial economy.

Refusal to adjourn arbitration hearing approved.

Domestic Uniform Rental v Riversbend Rehab, 344669 (November 19, 2019). After overruling Riversbend’s motion to 
adjourn the arbitration hearing, the arbitrator entered an award against Riversbend. The Court of Appeals affirmed the 
Circuit Court’s confirmation of the award. MCL 691.1703(1)(c). 

Incorporation of AAA rules and arbitrability.

MBK Constructors, Inc v Lipcaman, 344079 (October 29, 2019), lv den ___ Mich ___ (2020). Incorporation of 
American Arbitration Association (AAA) rules in arbitration agreement clear and unmistakable evidence of parties’ intent 
to have arbitrator decide arbitrability. 

Court of Appeals affirms confirmation of award.

2727 Russell Street, LLC v Dearing, 344175 (September 26, 2019), lv den ___ Mich ___ (2020). Court of Appeals 
affirmed confirmation of award of real property in Detroit’s Eastern Market. Arbitrator’s factual findings are not reviewable.
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Court of Appeals affirms denial of sanctions.

Clark v Garratt & Bachand, PC, 344676 (August 20, 2019). The Court of Appeals affirmed the Circuit Court denying 
Garratt’s motion for sanctions. The arbitration award foreclosed Garratt’s ability to request sanctions because the issue of 
sanctions was either not raised during the arbitration or, having been raised, resulted in the arbitrator declining to award 
sanctions. The judgment confirming the award also foreclosed Garratt’s ability to request sanctions. Garratt had failed to 
prove that the plaintiff’s complaint was frivolous. 

Circuit Court order to arbitrate confirmed.

Roseman v Weiger, 344677 (June 27, 2019), lv den ___ Mich ___ (2019). To the extent the plaintiff argues the 
arbitration agreement is unenforceable on the ground that the purchase agreement was invalid, these are matters for the 
arbitrator. MCL 691.1686(3). The Circuit Court did not err by concluding the plaintiff’s claims against the sellers were 
required to be resolved in arbitration.

DRAA award confirmation confirmed.

Zelasko v Zelasko, 342854 (June 13, 2019), lv den ___ Mich ___ (2020), concerned whether the husband’s winning of 
$80 million Mega Millions jackpot was part of the marital estate. The arbitrator ruled the jackpot was marital property. 
The Circuit Court confirmed the award. The Court of Appeals affirmed the confirmation. The Court of Appeals stated, 
“we may not review the arbitrator’s findings of fact and are extremely limited in reviewing alleged errors of law.” Delay, 
death, and alleged bias of arbitrator issues. See Zelasko v Zelasko, 324514 (2015), lv den ___ Mich ___ (2016).

DRAA custody dispute award confirmed.

Shannon v Ralston, 339944 (May 23, 2019), lv den ___ Mich ___ (2019). Agreement to arbitrate “all issues in the 
pending matter.” The Court of Appeals affirmed confirmation of a DRAA award that decided change in domicile issue. 
The arbitrator acted as both mediator and arbitrator. At time of the ex parte communication, the arbitrator was acting as 
a mediator, not as an arbitrator and the prohibition against ex parte communications did not apply. The belated raising of 
the alleged disparaging remarks by neutral. The arbitrator’s alleged financial interest in the arbitration process. The plaintiff 
was ordered to pay fees associated with the investigative guardian ad litem. The issue of the arbitrator’s alleged financial 
bias was one of the plaintiff’s own making by stopping payment in violation of the parties’ agreement to split the cost of 
the arbitration and in violation of the arbitrator’s instructions.

DRAA award confirmed.

Hyman v Hyman, 346222 (April 18, 2019). The Court of Appeals held that the Circuit Court’s modification of a DRAA 
award because the Circuit Court lacked authority to review the arbitrator’s factual findings and alter parenting-time 
schedule without finding award adverse to the children’s best interests.

Court of Appeals affirms order to arbitrate labor case.

Senior Accountants, Analysts and Appraisers Ass’n v City of Detroit Water and Sewerage Dep’t, 343498 (April 18, 
2019). The issue of whether the union complied with the CBA procedural requirements to arbitrate is a procedural issue 
for arbitrator. 

Selection of replacement arbitrator foreclosed in DRAA case.

Sicher v Sicher, 341411 (March 21, 2019). The arbitration clause in the JOD named only A as the arbitrator and did 
not provide for alternate, substitute, or successor arbitrators. A became disqualified due to a conflict of interest. MCL 
600.5075(1). Because the Circuit Court was presented with no evidence that the parties had agreed upon a new arbitrator 
to be appointed, the Circuit Court was permitted to void the arbitration agreement and proceed as if arbitration had not 
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been ordered. MCL 600.5075(2). Because the parties had agreed only for A to arbitrate property division disputes, the 
Circuit Court’s refusal to appoint a different arbitrator permitted by DRAA.

Court of Appeals reverses confirmation of employment arbitration award.

Checkpoint Consulting, LLC v Hamm, 342441 (February 26, 2019). The Court of Appeals held there was no valid 
arbitration agreement because the independent contractor agreement voided all prior agreements, including the arbitration 
clause within the employment agreement.

Court of Appeals affirms confirmation of employment arbitration award.

Wolf Creek Productions, Inc v Gruber, 342146 (January 24, 2019). The Court of Appeals affirmed the confirmation of 
an employment arbitration award. The Court of Appeals stated nothing on the face of the award demonstrated that the 
arbitrators were precluded from deciding the issue of whether just cause existed to terminate the defendant’s employment. 
Courts are precluded from engaging in contract interpretation, which is a question for arbitrator. 

Court of Appeals affirms confirmation of exemplary damages award.

Grewal v Grewal, 341079 (January 22, 2019). The Court of Appeals affirmed a judgment confirming the arbitrator’s 
award of $4,969,463.94 in exemplary damages and correcting the arbitrator’s award by striking portion that ordered the 
plaintiffs to provide accounting of assets in India. 

Court of Appeals affirms confirmation of award.

Hunter v DTE Services, LLC, 339138 (January 3, 2019). In employment discrimination case, the Court of Appeals 
affirmed the confirmation of an award. The arbitrator did not exceed its authority by failing to provide citations to case law. 

III. MEDIATION

A. Michigan Supreme Court Decisions 

There were apparently no Michigan Supreme Court decisions concerning mediation during this review period.
 

B. Michigan Court of Appeals Published Decisions

There were apparently no Michigan Court of Appeals published decisions concerning mediation during this review period.

C. Michigan Court of Appeals Unpublished Decisions   
Apparent oral agreement to mediate not enforced. 

Kuiper Orlebeke, PC v Crehan, 348315 (November 12, 2020). The defendant argued that an agreement to mediate 
precluded the Circuit Court from granting summary disposition in favor of the plaintiff. The defendant provided no case 
law in support of argument that the option of mediation precluded summary disposition. An appellant may not merely 
announce its position and leave it to the Court of Appeals to discover and rationalize the basis for its claims, nor may it 
give issues cursory treatment with no citation of authority. LESSON: Agreements to mediate should be in writing.

Attorney fee issue where party failed to mediate.

Daniels v Daniels, 348950 (September 17, 2020). The Circuit Court said the defendant walked out of the mediation 
causing “lost expense.” This may implicate MCR 3.206(D)(2)(b) because it suggests the defendant failed to comply with 
an order to participate in mediation. The Circuit Court did not determine what “lost expense” was and said the Circuit 
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Court was awarding attorney fees because of disparity of income. It did not appear the Circuit Court awarded fees under 
MCR 3.206(D)(2)(b). The Court of Appeals affirmed the JOD but vacated the attorney fee award. If parties choose to 
further litigate the attorney fee issue, the Circuit Court must make findings as required by statute. LESSON: Comply 
with orders to mediate. 

Court of Appeals affirms Circuit Court holding party in contempt.

Teachout v Teachout, 349692 (August 20, 2020), app lv pdg. The Court of Appeals affirmed the Circuit Court finding 
defendant in contempt for violating three orders: (1) order requiring defendant to pay temporary spousal support to the 
plaintiff during the pendency of the divorce action; (2) order regarding appraisals of property and required the defendant 
to allow access to the marital home for appraisal; and (3) scheduling order that required mediation. The Circuit Court did 
not order MCR 3.216(I) evaluative mediation. LESSON: Circuit Court can sua sponte order mediation. MCR 3.216.

MCR 2.612 not applicable to outside of court case MSA.

Smith v Forrest, 349810 (July 30, 2020). In this law firm partnership case, the Court of Appeals held that because MCR 
2.612 regarding relief from judgment has no application to the plaintiff’s effort to challenge the validity of the mediated 
settlement agreement (MSA) that was executed by the parties outside of a judicial or court proceeding, and because the Circuit 
Court relied on MCR 2.612 in summarily dismissing the plaintiff’s lawsuit, the Court of Appeals reversed and remanded. 

Mediation confidentiality.

Tyler v Findling, 348231, 350126 (June 11, 2020), app lv pdg. The Circuit Court abused its discretion in striking an 
allegedly defamatory statement made by the defendant about the plaintiff based on defendant’s motion that the statement 
was made during a mediation and so was an inadmissible mediation communication.  Although defendant was in the 
room observing a mediation when he made the allegedly defamatory statement, the Court of Appeals found defendant 
was a nonparty participant and his statements were made outside the mediation process.  MCR 2.411 and 2.412. See 
generally Hanley v Seymour, 334400 (October 26, 2017). LESSON: Just because you are in the mediation room 
doesn’t mean your comments are covered by mediation confidentiality.      

Editor’s Note: The ADR Section has filed an amicus brief in Tyler v. Findling arguing that the COA opinion applies mediation confidentiality 
too narrowly. A copy of the brief is available on the ADR Section website by going to Members-Only > Library > Amicus Briefs.

Violation of orders to mediate.

Lang v Lang, 347110 (May 14, 2020). The Court of Appeals affirmed the granting of attorney fees. The Circuit Court 
did not award the plaintiff attorney fees because the defendant exercised the right to go to trial after failing, in good faith, 
to reach a settlement agreement. The Circuit Court awarded the plaintiff attorney fees because, in regard to both the 
mediation and the sale of the marital home, the defendant attempted to find loopholes in the Circuit Court’s order, rather 
than participating in good faith. 

Court of Appeals reverses enforcement of MSA.

Estate of Brown, 342485 and 342486 (April 9, 2020). Sibling Barbara argued the MSA distributing assets from her 
father’s trust for his children should be set aside because Barbara did not receive notice of the mediation. The Court of 
Appeals agreed with Barbara and reversed the Circuit Court’s enforcement of the MSA. See Dolan v Cuppori, 345310 
(September 12, 2019), and Peterson v Kolinske, 338327 (April 17, 2018). LESSON: Make sure all required persons are 
at the mediation.
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Court of Appeals affirms enforcement of recorded domestic relations MSA.

Brooks v Brooks, 345168 (February 11, 2020). The Court of Appeals affirmed the Circuit Court’s enforcement of a 
recorded MSA. The mediator recited the MSA in open court. The parties agreed it was their agreement. The parties were 
sitting in the judge’s jury room and outlined the agreement. The MSA was silent on the pension issue. The Court of 
Appeals remanded the case to the Circuit Court to determine the distribution, if any, of the wife’s pension. LESSON: 
Putting the MSA “on the record” can be helpful.

Court of Appeals affirms enforcement of domestic relations MSA even though no domestic violence protocol done.

Pohlman v Pohlman, 344121 (January 30, 2020), lv app pdg. In a split decision, the Court of Appeals affirmed the 
Circuit Court’s enforcement of a domestic relations MSA even though there was no domestic violence protocol 
utilization. Because the plaintiff did not allege or show she was prejudiced by the mediator’s failure to screen for domestic 
violence, any noncompliance with MCR 3.216(H)(2) was harmless. 

Judge Gleicher’s dissent said the Circuit Court was obligated to hold a hearing to determine whether the wife was coerced 
into the settlement. Only by evaluating proposed evidence in light of MCL 600.1035 and MCR 3.216(H)(2) could the 
Circuit Court make an informed decision regarding whether relief was warranted. When there is a background of domestic 
violence, the reasons for presumption against mediation do not go away because the parties used “shuttle diplomacy.” That 
method may help diffuse immediate tensions, but it cannot undo years of manipulation and mistreatment.

The Supreme Court on November 25, 2020, requested oral argument and additional briefing concerning the application 
for leave to appeal.

Court of Appeals affirms dismissal of case with prejudice.

Pearson v Morley Cos Inc, 345547 (November 26, 2019). The Court of Appeals affirmed the Circuit Court dismissing 
with prejudice the plaintiff’s hostile work environment lawsuit against the defendant as a sanction for the plaintiff’s failure 
to comply with discovery and scheduling orders, including “counsel’s failure to adequately prepare for facilitation … .”

Court of Appeals holds MSA invalid.

Dolan v Cuppari, 345310 (September 12, 2019). Dominick and Nancy Cuppari owned property as tenants by entirety. 
Nancy was not a party to the lawsuit. It violated Nancy’s due process rights for settlement reached by Dominick alone to 
effect non-party Nancy’s property rights. The Court of Appeals held the Circuit Court violated Nancy’s due process rights 
when it added her to the Agreement without her consent. The settlement agreement was invalid from outset.

Court of Appeals reverses Circuit Court dismissal for failure to appear.

Corrales v Dunn, 343586 (May 30, 2019). After case evaluation, the Circuit Court ordered mediation. Because of a 
communication glitch, the plaintiff failed to appear at the mediation. The Circuit Court dismissed the case. Issue on 
appeal was whether the dismissal was a proper sanction under the circumstances. The Court of Appeals reversed the 
Circuit Court’s dismissal. Dismissal after over two years of litigation under the circumstances was manifest injustice. MCR 
2.410(D)(3)(b)(i). LESSON: Counsel should personally prepare client for mediation and tell client of logistics.

Non-signed or recorded MSA placed on record and agreed to is binding.

Eubanks v Hendrix, 344102 (May 23, 2019). The plaintiff contended the Circuit Court forced her to comply with an 
unenforceable MSA. The MSA was not written or recorded. MCR 3.216(H)(8). An MSA could not, absent other valid 
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proof of settlement, be a basis for a JOD. At the hearing, held one day after the mediation, the parties placed a partial 
agreement on the record. MCR 2.507(G). At that hearing, the Circuit Court indicated its understanding as to the “gist” of 
the MSA was that the parties were to continue with joint physical and legal custody and equal parenting time. The plaintiff 
agreed on the record with that statement. The Circuit Court found that this arrangement to be in the best interests of the 
child. The agreement was placed on the record and agreed to by the plaintiff was binding on her. LESSON: Make sure the 
MSA is signed.

__________________

About the Author
Lee Hornberger was Chair of the State Bar of Michigan’s Alternative Dispute Resolution Section, Editor of The Michigan Dispute 
Resolution Journal, a member of the State Bar’s Representative Assembly, President of the Grand-Traverse-Leelanau-Antrim Bar 
Association, and Chair of the Traverse City Human Rights Commission. He is a member of the Professional Resolution Experts 
of Michigan and a Diplomate Member of The National Academy of Distinguished Neutrals. He is a Fellow of the American Bar 
Foundation. 

He has received the ADR Section’s George N. Bashara, Jr. Award for exemplary service. He is in The Best Lawyers of America 
2018 and 2019 for arbitration, and 2020 and 2021 for arbitration and mediation. 

He is on the 2016, 2017, 2018, 2019, and 2020 Michigan Super Lawyers lists for alternative dispute resolution. He received a 
Second Tier ranking in Northern Michigan for Arbitration by U.S. News – Best Lawyers® Best Law Firms in 2021. He received a 
First Tier ranking in Northern Michigan for Arbitration by U.S. News – Best Lawyers® Best Law Firms in 2019 and 2020. 

While serving with the U.S. Army in Vietnam, he was awarded the Bronze Star Medal and Army Commendation Medals. The 
unit he was in was awarded the Meritorious Unit Commendation and the Republic of Vietnam Gallantry Cross Unit Citation 
with Palm.

The Case for Embracing Diversity  
and Inclusion In Our Profession

By Sheldon J. Stark

We are in the midst of a global pandemic, hunkered down at home trying to be healthy 
and safe. With executive, stay-at-home orders in place, we have - at last - time for 
reflection, to walk out onto the balcony, take the long view, step back and ponder big 
questions. One of those big questions pertains to the diversity of our profession and the 
relationships we have with persons from different backgrounds, races and cultures. As 
members of that profession, are we doing enough to strengthen opportunities for all, to 
model tolerance and understanding of differences, and to remove barriers for advancement 
and growth for members of minority and culturally diverse communities? 

I am confident we can do better. I am equally confident there is more we can do to promote a vibrant, rich, diverse, welcoming, 
and inclusive profession for all. Despite our progress to date, there remains a long way to go. This is a topic of critical importance 
to the future of the Bar in general and the ADR Section in particular. The demographics of the country are changing. So are the 
demographics of the Bar. The time to make progress is now. As a member of the Diversity and Inclusion Task Force of the ADR 
Section, co-chaired by Betty Widgeon and Lee Hornberger, I have been thinking a lot about this topic. I write to present the case 
for why you, my friends and colleagues, should use this time to commit yourself and embrace the process.

1. It’s the right thing to do. 

We are more alike than different. Our genes are 99% the same. We’re all earthlings, inhabitants of the same planet, third rock 
from the Sun. Our planet is in danger like never before. We face these dangers together. To overcome these threats, many of which 

Sheldon J. Stark
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are existential, we must all pull together. It takes every one of us. We can’t afford to ignore the contributions and strengths of any 
person or group regardless of race, religion, gender, age, sexual orientation, condition of disability or other protected characteristic. 

Accordingly, we have a duty to every person who shares our world to see to it they have every opportunity to contribute to the 
limits of their potential. We must all be part of the effort to establish a more just and equitable society within a more promising 
and inclusive future. Black, brown, yellow, red, white. Martin Luther King, Jr., taught us these are skin colors, not measures of our 
character. We need one another if we are to prevail over climate change, ensure clean air to breath, clean water to drink, bring peace 
to a world in tumult, and produce enough food that no one goes hungry. We need everyone’s efforts in the search for a cure for the 
COVID-19 pandemic, cancer, Alzheimer’s, HIV/AIDS, heart disease, etc. 

2. Living up to the American Ideal.

In this country everyone is entitled to equality before the law. Each and every one of us is entitled to an equal opportunity and 
equal chance to enjoy the benefits of the American Dream. Every person should be able to live up to their true and full potential. 
That’s the American ideal.

Since the post-Civil War Amendments to the United States Constitution, the laws of the United States guarantee due process and 
equal protection to everyone. These principles are central to our democracy and the democratic values on which our system of 
government rests. As lawyers, our job is to enforce the rule of law in society. We speak for the voiceless. We even the playing field. 
We champion everyone deserving of equal treatment. 

Nothing can tear the fabric of our cohesion or corrode the body politic more insidiously than perceptions that things are unfair, 
unequal, and discriminatory. Think about all the societies torn apart by their differences, where force is used to gain objectives. Not 
so much in the United States, where the courts have been a venue to ensure that the majority rules, but the minority has rights. 
As lawyers it is our job to guard this American ideal. In a sense we are the first line keeping the peace. The rule of law prevents the 
social fabric from ripping to shreds. In order to appreciate the true meaning of equal rights, equal justice, and equal opportunity 
for all, we must get to know, become familiar with and connected to members of diverse communities. That can’t happen in our 
segregated world unless we actively do something about it. It’s on us. You and me.  

3. Living Up to Our Ideals as Lawyers. 

The SBM is committed to diversity and inclusion. The Bar has adopted a Diversity Pledge that it promotes among lawyers. When 
we pay our dues to the State Bar, we adopt the goal of improving diversity and inclusion. If you’re a member of the ADR Section, 
the Section has itself committed to the Pledge as have most other Sections. Many of our members have done so individually, as 
well. We are a self-governing organization. As such, it is our responsibility to live up to our own ideals. https://www.michbar.org/
diversity/pledge

4. Adhering to the Code of Professional Responsibility.

Rule 6.5 of the Michigan Rules of Professional Conduct require that we lawyers treat everyone with courtesy and respect. The rule 
prohibits treating anyone discourteously or disrespectfully because of race, gender, or other protected personal characteristic. We are 
required equally to enforce these rules with our subordinates and staff. This is not theoretical. This is our Code. Self-imposed. We 
are expected to live up to it and we should.

5. Growth and Development as Individuals.

As I grew up, I was taught and came to believe this nation was built by immigrants, a great melting pot. I still believe in that ideal. 
Today we are a richly diverse, multicultural nation with many cultures, languages, sub-cultures and colors. There is strength in that 
diversity. E Pluribus Unum. If we do not reach out to others in the diverse communities that surround us, we do not learn from 
the lives of others, or develop and expand our awareness from diverse experiences. We are ignorant of the challenges they’ve had to 
overcome, the discrimination they’ve faced. Diversity and inclusion contribute to our own personal growth and development.  
It enhances the quality of our lives, makes us stronger as individuals and enriches the world in which we live. 

https://www.michbar.org/diversity/pledge
https://www.michbar.org/diversity/pledge
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6. Enlightened Self-Interest #1. 

Diversity and inclusion are good for business. Many corporations, especially in the top 500, require that the law firms which do 
their legal work are themselves committed to diversity and inclusion, with minority partners treated fairly and equally. If you aspire 
to represent some of the largest and best corporate clients in America, you must yourself be committed to diversity and inclusion 
and show it in your law practice.

7. Enlightened Self-Interest #2. 

Lawyers are professionals. For a substantial majority, that has a business aspect. Lawyers and mediators must earn fees to cover the 
expense of running their offices. Their practices must thrive if they are to feed themselves and their families. To thrive, law practices 
require new and repeat clients in need of legal work and advice. Much of that work comes from referrals, generally from other 
lawyers. In urban areas like Detroit, Flint, Benton Harbor, and Southfield, there are majority minority communities. Isolation 
in a white world insulates white lawyers from the needs and interests of these communities. If lawyers commit to diversity and 
inclusion, to make friends, build connections, reach out, they are likely to expand their referral sources, gain new business, extend 
their market, and develop new business opportunities. 

8. Enlightened Self-Interest #3. 

Many lawyers work for corporations, government agencies, or non-profits. There are strong anti-discrimination laws applicable 
to each. Lawyers who work in these settings are prohibited from discriminating. Treating minorities differently, failing to treat 
minorities with respect, and making insensitive racially tinged remarks can get the entity sued for discrimination, harassment, or 
retaliation. It can also get the individual sued, fired or both. Accordingly, committing to a diverse and inclusive world increases 
justice for all, improves morale, increases productivity, protects our employers from liability and ourselves from discipline or 
discharge.  

At this time when you’re home, unable perhaps to visit the office, I urge you to seize the opportunity to reflect on the big questions. 
I invite you to consider how you, too, can make this profession of which we are all so proud more diverse, more welcoming, more 
inclusive. 

__________________

About the Author 

Sheldon J. Stark is a member of the National Academy of Distinguished Neutrals, a Distinguished Fellow with the International Academy of 
Mediators, and an Employment Law Panelist for the American Arbitration Association. He is also a member of the Professional Resolution 
Experts of Michigan (PREMi). He is a former chairperson of numerous organizations, including the Labor and Employment Law Section 
and the Dispute Resolution Section of the State Bar of Michigan, the Employment Law and Intentional Tort Subcommittee of the Michigan 
Supreme Court Model Civil Jury Instruction Committee, the Fund for Equal Justice, and the Employment Law Section of the Association of 
Trial Lawyers of America, now the American Association for Justice. 

He has extensive teaching experience, including with ICLE and as a faculty member of the Trial Advocacy Skills Workshop at Harvard Law 
School from 1988 to 2010. In 2015, he received the George Bashara, Jr. Award for Exemplary Service from the ADR Section of the State 
Bar. He can be reached at shel@starkmediator.com.
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We believe that diversity and inclusion are core values of the legal 
profession, and that these values require a sustained commitment to 
strategies of inclusion. 

Diversity is inclusive. It encompasses, among other things, race, 
ethnicity, gender, sexual orientation, gender identity and 
expression, religion, nationality, language, age, disability, marital 
and parental status, geographic origin, and socioeconomic 
background.

Diversity creates greater trust and con�dence in the administration 
of justice and the rule of law, and enables us to better serve our 
clients and society. It makes us more e�ective and creative by 
bringing di�erent perspectives, experiences, backgrounds, talents, 
and interests to the practice of law. 

We believe that law schools, law �rms, corporate counsel, solo and 
small �rm lawyers, judges, government agencies, and bar 
associations must cooperatively work together to achieve diversity 
and inclusion, and that strategies designed to achieve diversity and 
inclusion will bene�t from appropriate assessment and recognition. 

�erefore, we pledge to continue working with others to achieve 
diversity and inclusion in the education, hiring, retention, and 
promotion of Michigan’s attorneys and in the elevation of attorneys 
to leadership positions within our organizations, the judiciary, and 
the profession. 

Diversity 
creates 

greater trust 
and con�dence 

in the 
administration 

of justice 
and the 

rule of law, 
and enables 
us to better 
serve our 

clients 
and society.

W E C A N , 
WE WILL, 
WE MUST

Sign the Michigan Pledge to Achieve Diversity and Inclusion in the Legal 
Profession. michbar.org/diversity/pledge
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On October 8 and 9, 2021, the ADR Section of the 
State Bar of Michigan will host its ADR Conference. 
Given the current pandemic situation, the Annual 
Conference will likely be virtual. The ADR 
Conference will include at least 8 hours of advanced 
mediation training featuring Michigan practitioners 
and experts. If you would like to be a presenter at 
the ADR Conference, please submit by email your 
suggestions to Ed Pappas and Michael Leib by 
email (addresses below) by 5:00 pm ET February 
26, 2021.

Topics may cover any aspect of ADR practice from 
mediation to arbitration and from case evaluation to 
summary jury trial. You are encouraged to design a 
demonstration, a technique presentation, practice 
management topic, a skill-building exercise, a set of 
ethical challenges, or any other matter you believe 
would be of interest to ADR Section members. 
The presentation should avoid lecture type 
presentations. Interactive presentations in the virtual 
setting are preferred and recommended. Each 
presentation will be 60 minutes.

Reservation of the final decision as to topic, 
constitution of a panel or demonstration, and 
approval of content, belongs to the ADR Section 
Skills Action Team and its co-chairs. The ADR 
Section is committed to Diversity, Equity, and 
Inclusion and this should be kept in mind when 
considering panel members, demonstrations, and 
skills building exercises.

Once received, your proposal will be reviewed and 
you may be contacted to discuss your proposal 
before the ADR Section Council decides which 
proposals will be accepted.

Proposals should include: 

1.  Nature of your topic including proposed agenda 
(bullet points).

2. Name(s) of speaker(s).

3.  An explanation of how your proposed 
presentation will be interactive. For example, 
will you propose skill demonstrations, use Zoom 
polling, propose a panel discussion?

4.  Whether your segment will be a presentation, an 
interactive exercise, group discussion or other 
format

5.  A description of learning objectives-takeaways, 
teaching points, identification of skills to be 
improved by the presentation.

6.  Resources required (projector, flip chart, power 
point management, etc.).

7. Anticipated written materials to be provided.

8.  A description of familiarity and experience with 
virtual presentations including Zoom webinar and 
Zoom Meeting platforms.

Proposals are due on or before 5:00 pm ET 
February 26, 2021. We look forward to receiving 

2021 Annual Meeting
PRESENTER PROPOSAL REQUEST

We are grateful for your expertise, time, and effort, in 
developing meaningful proposals.

Michael S. Leib and Ed Pappas 
Skills Action Team and Event Co-Chairpersons 
michael@leibadr.com; epappas@dickinsonwright.com
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Thanks to our Annual Meeting Sponsors for their generous support! 

  
 

  

   

   

LeibADR LLC 

Laura A. Athens 
Attorney and Mediator 
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40-Hour General Civil 
Mediation Training

The following 40-hour mediation trainings have been approved by 
SCAO to fulfill the requirements of MCR 2.411(F)(2)(a). For more 
information, visit the SCAO Office of Dispute Resolution web-site, 
and click on “Mediation Training:”

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/
ODR/Pages/Mediation-Training-Dates.aspx

ONLINE: February 10-12, 15 & 17, 2021 
Hosted by Resolution Services Center
Call (517) 485-2275 or e-mail admin@rsccm.org  for additional 
information.

ONLINE: March 8, 10, 12, 15, 17, 22, 24, 26, 29, 31, 2021 
Hosted by Oakland Mediation Center
Register now, visit mediation-omc.org or contact the training 
department at (248) 338-4280, Ext 214 for additional information.

ONLINE: July 12, 13, 14, 15, 16, 19, 20, 21, 22, 23, 2021 
Hosted by Oakland Mediation Center
Register now, visit mediation-omc.org or contact the training 
department at (248) 338-4280, Ext 214 for additional information.

ONLINE: November 1, 2, 3, 4, 8, 9, 10, 15, 16, 17, 2021 
Hosted by Oakland Mediation Center
Register now, visit mediation-omc.org or contact the training 
department at (248) 338-4280, Ext 214 for additional information.

8-Hour Advanced  
Mediation Training

Mediators listed on court rosters must complete eight hours of advanced 
mediation training every two years. The trainings listed below have been 
pre-approved by SCAO to meet the content requirements of the court 
rules (MCR 2.411(F)(4), MCR 3.216(G)(3)) for advanced mediation 
training for both general civil and domestic relations mediators.

Spring Training Redux
ONLINE: February 24, 2021
Trainers: Anne Bachle Fifer, Dale Ann Iverson, Robert “Bob“ Wright
 Register: https://www.eventbrite.com/e/spring-training-
for-mediators-redux-advanced-mediation-training-
tickets-133025766649

Mediation trainings are regularly offered by various 
organizations around Michigan. Mediators who wish to apply 
for court mediator rosters must complete a 40-hour training 
approved by the State Court Administrative Office. Courts 
maintain separate rosters for general civil and domestic 
relations mediators, and there are separate 40-hour trainings 
for each. In addition, domestic relations mediators must 
complete an 8-hour course on domestic violence screening. 
Mediators listed on court rosters must complete eight hours of 
advanced mediation training every two years. MCR 2.411(F)
(4)/3.216 (G)(3). 

Most mediation trainings offered in Michigan are listed on the 
SCAO Office of Dispute Resolution web-site: 

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/
ODR/Pages/Mediation-Training-Dates.aspx 

How to Find Mediation Trainings 
Offered in Michigan

Upcoming Mediation Trainings

                     Domestic Relations  
                       Mediation Training 
 
SCAO requires 40-hours of mediation training for divorce and 
custody issues as well as an 8-hour Domestic Violence Screening 
Training for mediators.  The trainings below include both the 
40-hour domestic training and 8-hour screening training unless 
otherwise noted.  
ONLINE: March 15, 17-19, 22 & 24, 2021 
Hosted by Resolution Services Center 
Call (517) 485-2275 or e-mail admin@rsccm.org  for 
additional information.

8-Hour Advanced  
Mediation Training continued

Mediator Wisdom: Reflection, Imitation, and Experience
ONLINE: March 18-19, 2021
Hosted by Oakland Mediation Center
Both new and seasoned mediators will learn mediator wisdom 
with this highly reflective and experiential advanced mediator 
training. Through mediation role-plays participants will utilize 
facilitated reflection to capture learning moments, learn new 
skills and techniques from observing their peers, and gain hands 
on mediation experience.
Register now or visit mediation-omc.org or contact the 
Training Department at 248-338-4280, Ext 214 for additional 
information.
Repeats May 18-19, August 10-11, October 20-21

http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://mediation-omc.org
http://mediation-omc.org
http://mediation-omc.org
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
http://mediation-omc.org
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How to Be an Effective Mediation Advocate Webinar
FEBRUARY 18, 2021 AT NOON

Mediation is likely to be the closest your client gets to having their day in court. Are you ready for it? Please 
join the panelists in an interactive discussion of effective mediation advocacy skills and strategies, including 
mediator selection, preparing clients for mediation, overcoming hurdles to settlement, effective written 
mediation practices, and developing a negotiation strategy. If you’re going anywhere near a mediation, this 
program, co-sponsored by the Alternative Dispute Resolution Section and the Young Lawyers Section, is 
not to be missed!

Cost: Free

Register online

Panel: Scott S. Brinkmeyer, Law Office of Scott S. Brinkmeyer, Sheldon J. Stark, Mediator and Arbitrator 
Moderator: Nakisha Chaney, Salvatore Prescott Porter & Porter

Scott S. Brinkmeyer 
Scott is the immediate past chair of the Alternative Dispute Resolution Section of the 
State Bar of Michigan, and a member of the National Association of Distinguished 
Neutrals. Since 2004, he has been a member of the National Panel of Civil Neutrals 
of the American Arbitration Association, and a SCAO-approved facilitative mediator 
listed for appointment in numerous state circuit courts. A past president of the 
State Bar of Michigan, he was also president of the Western District of Michigan 
Federal Bar Association, and chair of the State Bar Representative Assembly. He 
has been listed in Best Lawyers in America, Leading Lawyers, Super Lawyers, 
Who’s Who in American Law, and has a Martindale-Hubbell peer rating of AV 
preeminent. Specializing as a civil trial lawyer since joining Mika Meyers in 1975, 
Scott has represented national corporations, small and medium sized businesses, 
and individuals as lead counsel for both defendants and plaintiffs in a wide variety of 

civil litigation lawsuits in state and federal courts throughout Michigan. His broad experience as an advocate, 
case manager, and negotiator has transitioned well into his ADR practice. Over the past 16 years, Scott has 
chaired three-member arbitration panels, served as the sole arbitrator, and as a facilitative mediator, in scores 
of complex matters involving business and commercial disputes, breach of contract, partnership dissolutions, 
environmental claims, employment discharge and discrimination, fraud, varied real estate issues, franchises, 
tort and product liability, and many others, arising both in Michigan and across the country. He retired from Mika 
Meyers in 2018 to open the Law Office of Scott S. Brinkmeyer, focusing his practice on arbitration and mediation.

Nakisha N. Chaney 
Nakisha Chaney is a partner at Salvatore Prescott Porter and Porter where she 
concentrates on civil rights, employment litigation, workplace investigations, and 
mediation. A member of the State Bar of Michigan›s Alternative Dispute Resolution 
Section, Nakisha has represented a number of clients in mediation, and she serves 
as a mediator for the Washtenaw County Dispute Resolution Center. Nakisha has 
been recognized by Super Lawyers and the National Black Lawyers Top 100. In 2018, 
she received the Washtenaw County Bar Association’s Martin L. King, Jr. “I Have a 
Dream” Award, and, in 2020, Nakisha, along with co-counsel, were named as finalists 
for the prestigious Public Justice Trial Lawyer of the Year Award.

https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Fus02web.zoom.us%2Fwebinar%2Fregister%2FWN_r0-JqLmcRu-Xaj4O_FDHQw&data=04%7C01%7Carcherer%40udmercy.edu%7C883c13c81727489af50708d8b1813a42%7Cc8a4c2d8bd6840bab8b67522be9a7171%7C0%7C0%7C637454515898461428%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=UN56PRbM8fNOZWgyIFpbjL8eu5uLyCcMhGdvO9fBGvo%3D&reserved=0
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Sheldon J. Stark 
Sheldon J. Stark is a member of the National Academy of Distinguished Neutrals, a 
Distinguished Fellow with the International Academy of Mediators and an Employment 
Law Panelist for the American Arbitration Association. He is also a member of the 
Professional Resolution Experts of Michigan (PREMi). He is past chair of the council 
of the Alternative Dispute Resolution Section of the State Bar and formerly chaired the 
Skills Action Team. Mr. Stark was a distinguished visiting professor at the University of 
Detroit Mercy School of Law from August 2010 through May 2012, when he stepped 
down to focus on his ADR practice. He is the recipient of the Labor and Employment 
Law Section›s Distinguished Service Award and the State Bar Representative 
Assembly›s Michael Franck Award.

Zoom for Beginners

The ADR Section invites you to ZOOM for Beginners. Feeling left behind by the video 
training bandwagon? It’s not too late. 

We will be holding these free sessions periodically throughout 2021. Section members will 
lead live Zoom sessions in real time in which you can try out various Zoom features. 

If you are interested, please contact ADR Section Administrator, Mary Ann Parks, parks.
maryanne@gmail.com, indicating your interest in participating and your current level of 
Zoom proficiency and anything you are particularly interested in receiving help with in 
Zoom: 

•	 I am a total beginner––have never even joined a Zoom meeting 

•	 I need to learn how to schedule and host a ZOOM meeting

•	 I know my way around ZOOM, but need reinforcement/a few extra pointers to gain 
confidence

•	 I could help others learn their way around ZOOM

•	 I need help with __________________________________________________ 
(Please respond in red.)

mailto:parks.maryanne@gmail.com
mailto:parks.maryanne@gmail.com
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How to Become a Successful Arbitrator or Mediator  
in a World of Diversity and Inclusion Webinar 

April 21, 2021 at Noon EST

A panel of experienced arbitrators and mediators will provide advice and information on how you can 
become a successful alternative dispute resolution provider.

The panel will discuss important subjects such as how to start out and then succeed in the ADR profession.

• Why and how did the panel members enter the ADR profession?

• How can diversity and inclusion become a reality?

• What worked for the panel members in becoming successful ADR practitioners?

• What did not work for them?

• What are the lessons they have learned and the mistakes they have made?

• What is networking and how can you network to help you successfully attain your goals?

The objective of this webinar is to help you become the ADR professional that you want to be and deserve 
to be.

There is no admission charge. Register: https://us02web.zoom.us/webinar/register/WN_
Mm1p60HnRTSUBE0tNclmVw

The moderator will be Antoinette Raheem. Toni is a former Chair of the ADR Section and has received 
the ADR Section’s Distinguished Service Award. She is Co-Chair of the Federal Bar Pro Bono Program 
Mediation Committee for the Eastern District of Michigan. She is a member of the Professional Resolution 
Experts of Michigan, LLC,

The panel members will be:

Earlene Baggett-Hayes. Earlene has received the ADR Section’s Distinguished Service Award, Sojourner 
Truth Civil Rights Award, Woman of Excellence Award, American Business Women’s Professionalism 
Award, Leon Hubbard Community Service Award, and the Business Women’s Professionalism Award. She 
is a Distinguished Fellow of the International Academy of Arbitrators, a member of The National Academy 
of Distinguished Neutrals and the Professional Resolution Experts of Michigan, LLC.

Lee Hornberger. Lee is a former Chair of the ADR Section and has received the ADR Section’s George 
N. Bashara, Jr. Award. He is a member of the Professional Resolution Experts of Michigan, LLC, and a 
Diplomate Member of The National Academy of Distinguished Neutrals. He is a Fellow of the American Bar 
Foundation. 

E.R. Scales. E. R. is an attorney, arbitrator, and human resources, labor relations, and benefits consultant. 
He has been on the labor panel of the American Arbitration Association since 1989, the FMCS panel 
since 2007, and serves on several other arbitration panels. He is a past president of both the Michigan 
Association of School Personnel Administrators and the Michigan Negotiators Association. He has taught 
arbitration, labor relations, and contract administration at Wayne State University School of Business.

For further information, contact Mary Anne Parks at parks.maryanne@gmail.com. After registering, you will 
receive a confirmation email containing information about joining the meeting.
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ADR Summit, March 9-10, 1- 5 p.m.
We are pleased to announce that Bill Eddy, LCSW, Esq., of the High Conflict Institute will present at the 
2021 Annual ADR Summit, which will be held virtually over two days, March 9 and 10, 2021, from 1:00 to 
5:00 p.m. 

Eight advanced mediation training credits will be offered.

Eddy is a best-selling author, therapist, mediator, and lawyer and co-founder and pioneer of the High-
Conflict Institute. 

High conflict mediation requires a different approach. The Institute’s methods and training provide a 
paradigm shift for mediating with those clients and counsel who are not responsive to ordinary mediation 
methods and focuses on an overall structured approach for high conflict mediation which incorporates 
these paradigm shifts. What helps is to do the opposite of what we do in traditional mediation (using 
approaches that work with most people). Their high conflict mediation training provides a new way to 
enhance your existing mediation skills with paradigm shifts that seem to bring more success when there 
are one or more high-conflict people involved.

You’ll learn how to understand and manage high conflict behavior during mediation and in developing 
agreements which are sustainable long afterward. 

Registration and event information will be coming soon!

Save the Date

Anne Bachle Fifer (left) and Betty Widgeon (right) attending the 2020 Annual Meeting remotely. 
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STATE OF MICHIGAN

IN THE SUPREME COURT

B.A. TYLER,

Plaintiff-Appellant, Supreme Court No. 162016

v Court of Appeals No. 348231

DAVID M. FINDLING, and THE FINDLING Oakland County Circuit Court
LAW FIRM PLC, LC No. 18-165238-NZ

Defendants-Appellants.
__________________________________________/

STATE BAR OF MICHIGAN ALTERNATIVE DISPUTE RESOLUTION SECTION’S 
MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE IN SUPPORT 

OF DEFENDANTS’ APPLICATION FOR LEAVE TO APPEAL

DICKINSON WRIGHT PLLC
Edward H. Pappas (P23224)
2600 West Big Beaver Road, Suite 300
Troy, MI 48084
(248) 433-7228

Phillip J. DeRosier (P55595)
500 Woodward Avenue, Suite 4000
Detroit, MI 48226
(313) 223-3500

Attorneys for Amicus Curiae SBM Alternative 
Dispute Resolution Section
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Amicus Curiae State Bar of Michigan Alternative Dispute Resolution Section (“SBM 

ADR Section”) requests leave to file the accompanying brief amicus curiae in support of 

Defendants-Appellants’ application for leave to appeal. In support of its motion, the SBM ADR 

Section states as follows:

1. This Court has said that it is “always desirous of having all the light it may on the 

questions before it.  In cases involving questions of important public interest, leave is generally 

granted to file a brief as amicus curiae.” Grand Rapids v Consumers Power Co, 216 Mich 409, 

415; 185 NW 852 (1921).

2. The SBM ADR Section is a voluntary membership section of the State Bar of 

Michigan, comprised of 765 members. The members are individuals interested in conflict 

resolution, peacemaking, and improving the climate in Michigan for mediation, arbitration, and 

other forms of alternative dispute resolution. The majority of ADR Section members serve as 

mediators in court-annexed disputes. Members include lawyers, law students, and non-lawyers 

dedicated to providing better alternatives to the public through improvement of ADR practices 

and techniques.

3. The ADR Section’s Council is a public policy decision-making body with 24

members elected by the Section’s membership. Effective September 28, 2020, the Section 

Council voted to support the filing of this amicus brief in support of Defendants’ application for 

leave to appeal. However, the Section is not the State Bar of Michigan and the positions 

expressed herein are those of the ADR Section only and not the State Bar of Michigan. To date, 

the State Bar has not taken a position on the issues in this case.

4. A key mission of the ADR Section is to advance and improve the use of 

alternative dispute resolution processes in our courts, government, businesses, and communities. 
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The Section performs its mission by providing services to its membership in the form of 

educational seminars, quarterly publication of The Michigan Dispute Resolution Journal,

reviewing and advocating concerning proposed legislation and court rules relating to alternative 

dispute resolution, and, as here, filing amicus briefs in select Michigan cases involving important 

alternative dispute resolution issues.

5. The Court of Appeals opinion in this case raises an important issue of first 

impression concerning the proper scope of MCR 2.412’s confidentiality provision. See MCR 

2.412(C) (providing in relevant part the “[m]ediation communications are confidential. They are 

not subject to discovery, are not admissible in a proceeding, and may not be disclosed to anyone 

other than mediation participants”).

6. In finding that the statements at issue—made by a mediation participant at the 

mediation as it was about to begin—were somehow not “made for purposes of . . . preparing for, 

conducting, participating in, continuing, adjourning, concluding, or reconvening a mediation,” 

MCR 2.412(B), the Court of Appeals gave short shrift to the rule’s expansive confidentiality 

protections, which this Court adopted in 2011 for the specific purpose of shielding from 

disclosure—with limited exceptions not applicable here—all communications made in 

connection with a mediation. The Court of Appeals’ contrary decision undermines those 

protections.

7. The SBM ADR Section is uniquely situated to address the serious ramifications of 

the Court of Appeals’ decision in this case. Although the Court’s decision is unpublished, the 

reality is that the bench and bar rely on the Court of Appeals’ opinions for guidance whether they 

are published or not. The Court’s decision in this case strips confidentiality protections from 

statements that clearly fall within the scope of the rule, and will undoubtedly have a chilling 
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effect on frank communications by mediation participants, thereby threatening the important role 

that mediation plays in resolving disputes.

WHEREFORE, the SBM ADR Section requests leave to file the accompanying brief 

amicus curiae, which is attached as Exhibit A.

Respectfully submitted,

DICKINSON WRIGHT PLLC
Edward H. Pappas (P23224)
2600 West Big Beaver Road, Suite 300
Troy, MI 48084
(248) 433-7228

By: /s/ Phillip J. DeRosier
Phillip J. DeRosier (P55595)

500 Woodward Avenue, Suite 4000
Detroit, MI 48226
(313) 223-3500

Attorneys for Amicus Curiae SBM
Alternative Dispute Resolution Section

Dated:  December 2, 2020
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Exhibit A
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STATE OF MICHIGAN

IN THE SUPREME COURT

B.A. TYLER,

Plaintiff-Appellant, Supreme Court No. 162016

v Court of Appeals No. 348231

DAVID M. FINDLING, and THE FINDLING Oakland County Circuit Court
LAW FIRM PLC, LC No. 18-165238-NZ

Defendants-Appellants.
__________________________________________/

BRIEF AMICUS CURIAE OF STATE BAR OF MICHIGAN 
ALTERNATIVE DISPUTE RESOLUTION SECTION IN SUPPORT 

OF DEFENDANTS’ APPLICATION FOR LEAVE TO APPEAL

DICKINSON WRIGHT PLLC
Edward H. Pappas (P23224)
2600 West Big Beaver Road, Suite 300
Troy, MI 48084
(248) 433-7228

Phillip J. DeRosier (P55595)
500 Woodward Avenue, Suite 4000
Detroit, MI 48226
(313) 223-3500

Attorneys for Amicus Curiae SBM Alternative 
Dispute Resolution Section
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iii

STATEMENT IDENTIFYING ORDER APPEALED AND RELIEF SOUGHT

Amicus Curiae State Bar of Michigan Alternative Dispute Resolution Section (“SBM 

ADR Section”) concurs in Defendants’ statement of the order being appealed and relief sought. 
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iv

STATEMENT OF QUESTION INVOLVED

Should the Court grant leave to appeal to address the Court of Appeals’ erroneous 

construction and application of MCR 2.412’s confidentiality provision?

The Court of Appeals would answer: No.

Defendants-Appellants answer: Yes.

Plaintiff-Appellee answers: No.

Amicus SBM ADR Section answers: Yes.
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v

STATEMENT OF INTEREST1

Amicus Curiae State Bar of Michigan Alternative Dispute Resolution Section (“SBM 

ADR Section”) submits this brief in support of Defendants’ application for leave to appeal from 

the Court of Appeals’ June 11, 2020 opinion in this case.

The SBM ADR Section is a voluntary membership section of the State Bar of Michigan, 

comprised of 765 members. The members are individuals interested in conflict resolution, 

peacemaking, and improving the climate in Michigan for mediation, arbitration, and other forms 

of alternative dispute resolution. The majority of ADR Section members serve as mediators in 

court-annexed disputes. Members include lawyers, law students, and non-lawyers dedicated to 

providing better alternatives to the public through improvement of ADR practices and 

techniques. 

The ADR Section’s Council is a public policy decision-making body with 24 members 

elected by the Section’s membership. Effective September 28, 2020, the Section Council voted 

to support the filing of this amicus brief in support of Defendants’ application for leave to appeal 

after a discussion. However, the Section is not the State Bar of Michigan and the positions 

expressed herein are those of the ADR Section only and not the State Bar of Michigan. To date, 

the State Bar has not taken a position on the issues in this case.

A key mission of the ADR Section is to advance and improve the use of alternative 

dispute resolution processes in our courts, government, businesses, and communities. The 

Section performs its mission by providing services to its membership in the form of educational 

seminars, quarterly publication of The Michigan Dispute Resolution Journal, reviewing and 

1 This brief was not authored by counsel for a party to this case in whole or in part, nor did such 
counsel or a party make a monetary contribution intended to fund the preparation or submission 
of this brief.  MCR 7.315(H)(4).
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vi

advocating concerning proposed legislation and court rules relating to alternative dispute 

resolution, and, as here, filing amicus briefs in select Michigan cases involving important 

alternative dispute resolution issues. 

The SBM ADR Section is uniquely situated to address the serious ramifications of the 

Court of Appeals’ decision in this case, which raises an issue of first impression concerning the 

proper scope of MCR 2.412’s confidentiality provision. See MCR 2.412(C) (providing in 

relevant part the “[m]ediation communications are confidential. They are not subject to 

discovery, are not admissible in a proceeding, and may not be disclosed to anyone other than 

mediation participants”).  

In finding that the statements at issue—made by a mediation participant at the mediation 

as it was about to begin—were somehow not “made for purposes of . . . preparing for, 

conducting, participating in, continuing, adjourning, concluding, or reconvening a mediation,” 

MCR 2.412(B)(2), the Court of Appeals gave short shrift to the rule’s expansive confidentiality 

protections, which this Court adopted in 2011 for the specific purpose of shielding from 

disclosure—with limited exceptions not applicable here—all communications made in 

connection with a mediation. The Court of Appeals’ contrary decision undermines those 

protections. 

And while the Court’s decision is unpublished (despite meeting the requirements for 

publication set out in MCR 7.215(B)(2)),2 the reality is that the bench and bar rely on the Court 

of Appeals’ opinions for guidance whether they are published or not.  And this one, stripping 

confidentiality protections from statements that clearly fall within the scope of the rule, will 

2 MCR 7.215(B)(2) provides that an opinion “must” be published if it “construes as a matter of 
first impression a provision of a constitution, statute, regulation, ordinance, or court rule.”  That 
is the case here, as no published opinion has previously construed MCR 2.412(C).  Indeed, as the 
Findling Defendants point out, the trial court even noted the lack of precedent.

R
E

C
E

IV
E

D
 by M

SC
 12/2/2020 10:22:25 A

M



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 4 4

vii

undoubtedly have a chilling effect on frank communications by mediation participants, thereby 

threatening the important role that mediation plays in resolving disputes. If nothing else, the 

Court of Appeals’ decision creates uncertainty warranting this Court’s review.
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I. STATEMENT OF FACTS

Amicus curiae the SBM ADR Section relies on the Findling Defendants’ statement of 

facts.

II. STANDARD OF REVIEW

The SBM ADR Section relies on the Findling Defendants’ statement of the applicable 

standards for reviewing their application for leave to appeal.

III. ARGUMENT

The Court of Appeals made two critical mistakes in applying MCR 2.412’s 

confidentiality provision:

First, the Court’s entire analysis proceeded on the faulty assumption that “[t]he 

expectation of confidentiality belongs to the mediation parties.” COA Op at 5. The rule doesn’t 

say that, and the Court of Appeals erred in reading such a limitation into it.  By its terms, the 

confidentiality protection extends to statements made by all mediation participants, which 

included Defendant David Findling as court-appointed receiver for Samir Warda, who was the 

plaintiff in the no-fault personal injury protection (PIP) action that was the subject of the 

mediation.

Second, in holding that Findling’s statements to Warda’s counsel, Anna Wright, were not 

“mediation communications,” the Court of Appeals viewed relevance and timing far too 

narrowly.  Warda’s potential involvement in drug-related activities bore directly on whether he 

would be a credible witness if his PIP case wasn’t settled and instead went to trial. Findling’s 

statements were also made while “sitting in a room designated for plaintiff” while waiting for a

mediation session to start. Thus, there can be no question that Findling’s statements relating to 

that issue were, at the very least, made while “preparing” for the mediation session.
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A. It is irrelevant whether Findling was a mediation party because his 
alleged statements were “mediation communications.”

In finding that Findling’s statements were not protected from disclosure, the Court of 

Appeals first asserted that Findling was attending the mediation “as a Receiver, not a mediation 

party.” COA Op at 5.  But whether or not Findling was a “mediation party” is irrelevant.  

Without citing any authority, the Court of Appeals asserted that “[t]he expectation of 

confidentiality belongs to the mediation parties.” Id. Yet nowhere in MCR 2.412 is there any 

such limitation.  

On the contrary, the rule protects all “mediation communications,” which include all 

statements “that occur during the mediation process or are made for purposes of retaining a 

mediator or for considering, initiating, preparing for, conducting, participating in, continuing, 

adjourning, concluding, or reconvening a mediation.”  MCR 2.412(B)(2).  Such statements “are 

not subject to discovery, are not admissible in a proceeding, and may not be disclosed to anyone 

other than mediation participants” except under circumstances not at issue here. MCR 2.412(C).

This is entirely consistent with how both parties and mediators alike approach the 

mediation process—with the expectation that confidentiality protections extend beyond the 

communications made when the mediator meets with the parties at a mediation session. It is also 

vitally important to afford confidentiality protections to communications made throughout the

mediation process, whether by mediation parties or other participants.3

By inventing a limitation on MCR 2.412’s confidentiality provisions that doesn’t exist, 

the Court of Appeals plainly erred. The rule’s confidentiality protection extends to all 

“mediation participants,” not just the parties. And here, there is no dispute that Findling was a 

3 The expanded definition of “mediation communications” in MCR 2.412(B)(2) comports with 
the notion, which practitioners adhere to, that mediation really begins as soon as the mediator is 
retained, and that communications from that point forward are considered to be confidential.
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“mediation participant,” which the court rule defines as “a mediation party, a nonparty, an 

attorney for a party, or a mediator who participates in or is present at a mediation.” MCR 

2.412(B)(4) (emphasis added). As court-appointed receiver for Warda and with settlement 

authority, Findling was both present at, and participated in, the mediation.

B. In concluding otherwise, the Court of Appeals misconstrued the 
definition of “mediation communications.”

The Court of Appeals’ analysis of whether Findling’s statements fall within the definition 

of “mediation communications” was also misguided. MCR 2.412 does not limit the 

confidentiality protection to statements made “during the mediation process.”  MCR 2.412(B)(2).

Again, the rule defines mediation communications to also include statements made “for purposes 

of retaining a mediator or for considering, initiating, preparing for, conducting, participating in, 

continuing, adjourning, concluding, or reconvening a mediation.” Id.

As the Court of Appeals acknowledged, Findling appeared at the mediation as the court-

appointed receiver for Warda, and made his statements to attorney Wright while “sitting in a 

room designated for plaintiff” as they were waiting for the mediation to start.  COA Op at 5.  The 

Court of Appeals further acknowledged that Wright initiated the conversation with Findling by 

“stating that she believed she had an obligation to find out whether Warda was involved in any 

drug related activities and if other attorneys were involved.” Id.

Where the Court of Appeals’ analysis went astray was in apparently missing the point of 

Wright’s inquiry, which was to ascertain Warda’s credibility as a witness in the event the case 

didn’t settle and went to trial.  As Wright explained, she would “want to know” because “I don’t 

want this to go to trial because this could come out.”  Joint Appx 48a. Findling responded that it 

was important to ask Warda about his involvement in any criminal activity “because these things 

can have a way of, you know, they send private investigators out.”  Id.  Wright agreed that she 
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needed to find out “before I tell him let’s go to trial.”  Joint Appx 51a. Weighing the pros and 

cons of going to trial versus settling is a key component of any mediation.

The Court of Appeals, on the other hand, dismissed the notion that Findling and Wright’s 

conversation had any bearing on the PIP action because, according to the Court, “Wright and 

Findling were not going to learn from the mediation whether Warda was involved in drug related 

activities.”  COA Op at 6.  “Instead,” the Court surmised, the “purpose of the discussion was 

related to future discovery that needed to be done in the PIP action, and not the mediation.” Id.

at 6. 

These statements show that the Court of Appeals failed to appreciate that the reason for 

the conversation was to discuss Warda’s potential credibility issues as impacting any settlement 

of the PIP action during the mediation.  Thus, Findling’s statements, made in the context of that 

discussion, clearly were made “for purposes of . . . preparing for” the mediation. “Prepare” is 

commonly defined as to “get ready,” which is precisely what Findling and Wright were doing.  

Merriam-Webster Online Dictionary, <https://www.merriam-webster.com/dictionary/prepare> 

(accessed 11/28/20).4 There is no other reasonable way to view Findling’s statements without 

taking them out of context, which is what the Court of Appeals appears to have done. It certainly 

cannot be said that Findling’s statements were somehow unrelated to the subject of the 

mediation, i.e., potential settlement of Warda’s PIP action, or that they had no bearing on it.

Thus, the Court of Appeals erred in finding that Findling’s statements were outside MCR 2.412’s 

confidentiality provision.

4 When a court rule does not define “individual words contained within it,” it is appropriate to 
consult dictionary definitions to “giv[e] undefined terms their plain and ordinary meanings.”  
People v Warren, 505 Mich 196, 208; 949 NW2d 125 (2020).
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The Court of Appeals’ insistence that Findling’s statements were not protected from 

disclosure sets a dangerous precedent because it introduces uncertainty into when mediation 

participants’ statements will be kept confidential as MCR 2.412(C) intends.  And it does not 

matter that the Court of Appeals’ opinion isn’t published, as it is the first to comprehensively 

address the scope of MCR 2.412(C).  As a result, parties and lower courts will no doubt rely on it 

(and likely other Court of Appeals panels). The Court of Appeals’ strained view of when 

mediation participants’ statements are entitled to confidentiality is troubling and requires the 

Court’s guidance before it has consequences that cannot be undone.

IV. CONCLUSION

The SBM ADR Section respectfully submits that the Court should grant leave to appeal,

reverse the Court of Appeals’ decision, and reinstate the trial court’s decision affording 

confidentiality protection to the statements that Defendant David Findling made “for purposes of 

. . . preparing for . . . mediation.”

Respectfully submitted,

DICKINSON WRIGHT PLLC
Edward H. Pappas (P23224)
2600 West Big Beaver Road, Suite 300
Troy, MI 48084
(248) 433-7228

By: /s/ Phillip J. DeRosier
Phillip J. DeRosier (P55595)

500 Woodward Avenue, Suite 4000
Detroit, MI 48226
(313) 223-3500

Attorneys for Amicus Curiae SBM 
Alternative Dispute Resolution Section

Dated:  December 2, 2020

R
E

C
E

IV
E

D
 by M

SC
 12/2/2020 10:22:25 A

M



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 5 0

 

State of Michigan 
Michigan Supreme Court 

JODY POHLMAN, MSC No. 161262 
Plaintiff-Appellant, Court of Appeals No. 344121 

v Trial Court No. 17-853588-DO 

JAMES G. POHLMAN, Oakland Circuit Family Court 
Defendant-Appellee. Hon. Lisa Langton 
 

Robert E. L. Wright (P32279) 

State Bar of Michigan – Alternative Dispute 

Resolution Section 

25 Division Ave., South, Ste. 500 

Grand Rapids, MI  49503  

616.682.7000

Rebecca Shiemke (P37160) 

State Bar of Michigan –  

Family Law Section 

30300 Northwestern Hwy., Ste. 135 

Farmington Hills, MII  48334 

248.15.4493

Phillip B. Maxwell (P24872) 
Attorney for Plaintiff 
57 N. Washington Street 
Oxford, MI 48371 
248.969.1490 

James G. Pohlman, in pro per 
 

 

Amicus Brief in Support of Plaintiff-Appellant’s Application for 
Leave to Appeal 

Submitted by: 

The Alternative Dispute Resolution Section of the State Bar of Michigan 

Robert E. L. Wright P32279 
 



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 5 1

i 

Table of Contents 

Table of Authorities ................................................................................................................................ ii 

Statement of Jurisdiction ........................................................................................................................ ii 

Statement of Questions Presented .......................................................................................................... ii 

Statement of Interest  ............................................................................................................................. iii 

The Statute and the Court Rule .............................................................................................................. iv 

Overview ................................................................................................................................................ 1 

Statement of Facts................................................................................................................................... 2 

Standard of Review................................................................................................................................. 2 

Argument ................................................................................................................................................ 2 
A. The Importance of Screening .............................................................................................. 2 
B. An Evidentiary Hearing is Required to Determine Whether 

An Agreement Is Valid or Void  ......................................................................................... 5 

Conclusion ..................................................................................................................................... 10 

Relief Requested ............................................................................................................................ 11 

 

APPENDICES 

A. Michigan Divorces and Annulments – 1900-2018 ................................................................. A1 

B. Michigan Marriage and Divorce Numbers By County – 2018 ....................................... B1 

C. 17th Circuit Court – Kent County Divorce Mediations 2018 – 2019 .............................. C1 
  



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 5 2

ii 

Table of Authorities 

Cases Page(s) 

Pohlman v Pohlman, unpublished per curiam opinion, issued January 30, 2020 (Docket No 344121)  .  
passim 
Vittiglio v Vittiglio, 297 Mich App 391; 824 NW2d 591 (2012) .......................................................... 7 

Statutes  
MCL 600.1035 ........................................................................................................................ passim 
 
Court Rules 
MCR 3.216(F)(4) ............................................................................................................................. 5 
MCR 3.216(H)(2)  .................................................................................................................. passim 

Miscellaneous 

State Court Administrative Office, Domestic Violence Screening Protocol  
for Mediators of Domestic Relations Conflicts (2014) ................................................................. 4-6 
State Court Administrative Office, Mediator Standards of Conduct (2013)  .................................. 3 

Statement of Jurisdiction 

Amicus ADR Section adopts the Statement of Jurisdiction found in the brief filed by Amicus 

Family Law Section (“FLS Brief”) at page iii.  

Statement of Question Presented 

Should leave to appeal be granted in a matter of first impression, where there is a significant 

jurisprudential question concerning the effects of a mediator’s failure to conduct screening for 

coercion and violence mandated by statute and court rule, where such failure is alleged to have 

impeded a voluntary and uncoerced resolution of issues in the mediation of a domestic relations 

matter, and the trial court refused to conduct a requested evidentiary hearing to determine the 

voidability of a settlement agreement reached in the presence of alleged coercion and 

involuntariness arising from an unexplored history of coercion and violence. 

Amicus Answers: Yes 
Trial Court: Did not address leave, but denied Plaintiff an evidentiary hearing 
Court of Appeals: Did not address leave, but upheld denial of an evidentiary hearing  
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Statement of Interest 
 

The Alternative Dispute Resolution Section is a voluntary membership section of the State 

Bar of Michigan which is comprised of 769 members. The Section consists of individuals 

interested in conflict resolution, peacemaking, and improving the climate in Michigan for 

mediation, arbitration, and other forms of ADR. Members include lawyers, law students, and non-

lawyers dedicated to providing better alternatives to the public through improvement of ADR 

practices and techniques. Part of the mission of the Alternative Dispute Resolution Section is to 

advance and improve the use of alternative dispute resolution processes in our courts, government, 

businesses, and communities. 

The Alternative Dispute Resolution Section has a public policy decision-making body 

with 24 members. On August 14, 2020, the Section adopted its position after a discussion and 

vote at a scheduled meeting. Fifteen members voted in favor of the Section’s position, 0 members 

voted against this position, 3 members abstained, and 6 members did not vote due to absence. The 

Alternative Dispute Resolution Section is not the State Bar of Michigan and the positions 

expressed herein are those of the Alternative Dispute Resolution Section only and not the State 

Bar of Michigan. To date, the State Bar does not have a position on these positions. 

The opinion of the Court of Appeals in this matter involves issues of fundamental 

importance to amicus curiae. 
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The Statute and the Court Rule 

MCL 600.1035  

Submission of contested issue in domestic relations action; history of coercive or violent relationship 
or presence of coercion or violence; inquiry and screening by mediator; "domestic relations action" 
defined. 

*  *  * 

(2) In a domestic relations mediation, the mediator shall make reasonable inquiry as to 
whether either party has a history of a coercive or violent relationship with the other party. A 
reasonable inquiry includes the use of the domestic violence screening protocol for mediation 
provided by the state court administrative office as directed by the supreme court. 

(3) A mediator shall make reasonable efforts throughout the domestic relations mediation process 
to screen for the presence of coercion or violence that would make mediation physically or emotionally 
unsafe for any participant, or that would impede the achievement of a voluntary and safe resolution of 
issues. 

(The “Statute”). 

MCR 3.216(H)(2): 

The mediator must make reasonable inquiry as to whether either party has a history of a coercive or 
violent relationship with the other party. Throughout the mediation process, the mediator must make 
reasonable efforts to screen for the presence of coercion or violence that would make mediation 
physically or emotionally unsafe for any participant or that would impede achieving a voluntary and safe 
resolution of issues. A reasonable inquiry includes the use of the domestic violence screening protocol 
for mediators provided by the state court administrative office as directed by the Supreme Court. 

(The “Rule”). 
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Overview 

For want of a nail, the shoe was lost. 
For want of a shoe, the horse was lost. 
For want of a horse, the rider was lost. 
For want of a rider, the battle was lost. 
For want of a battle, the kingdom was lost, 
And all for the want of a horseshoe nail. 

(13th Century, Anon.) 

This appeal involves a matter of first impression:  what is the remedy for a mediator’s failure 

to undertake reasonable efforts to screen for the presence of coercion or violence in a domestic 

relations mediation, as required by MCL 691.1345 (the “Statute”) and MCR 3.216(H)(2) (the 

“Rule.”) In the present case, the court-appointed mediator in a domestic relations matter, failed to 

screen for the presence of coercion or violence which would make mediation physically or 

emotionally unsafe for any participant or would impeded achieving a voluntary and safe resolution 

of the issues.  

Plaintiff alleges she signed a settlement agreement she could not read due to vision 

problems, in order to gain her freedom from the mediator’s office. Immediately thereafter, she 

sought to revoke her consent on the basis of involuntariness and coercion which should have been 

discovered and addressed by the mandated screening. Thus, the entire proceeding described by the 

Plaintiff was a mediation in name only. Yet, the trial court refused Plaintiff’s multiple requests to 

conduct an evidentiary hearing to determine the impact of the mediator’s undisputed failure to 

investigate Plaintiff’s capacity to enter into an agreement voluntarily and without coercion.  

On appeal, the Court of Appeals refused to consider the impact of the mediator’s failure to 

perform his statutory duty on the Plaintiff’s ability to knowingly and voluntarily enter into an 

uncoerced settlement agreement. The Court of Appeals also refused to remand the case for an 

evidentiary hearing to determine the extent of such impact on the Plaintiff’s ability to voluntarily 

participate in mediation without coercion or duress from a history of domestic violence.  
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In any domestic relations matter where a party alleges a mediator’s failure to screen for 

domestic violence, coupled with a claim of involuntariness or duress due to domestic violence, an 

evidentiary hearing should be held to determine the voluntariness of any agreement reached in such 

a mediation. 

Statement of Facts 

Amicus ADR Section adopts the Statement of Facts found in the FLS Brief at pages 3 to 4. 

Standard of Review 

Amicus ADR Section adopts the Standard of Review found in the FLS Brief at page 5.  

ARGUMENT 

This application involves a significant jurisprudential question of first 
impression concerning the effect of non-compliance with a statute and a court 
rule, both mandating screening by mediators for coercion and violence prior to 
and during conduct of a mediation in a domestic relations action, and the 
appropriate remedy for failing to conduct such screening.1 

Leave to appeal should be granted. This case involves the failure to conduct screening for 

coercion and violence mandated by statute and court rule for court-annexed domestic relations 

mediations. The complete absence of the mandatory screening – the duty of the mediator – and 

the failure to conduct an evidentiary hearing on the impact of that absence – the duty of the trial 

court – is a material error requiring reversal and remand for an evidentiary hearing. 

A. The Importance of Screening for Domestic Violence in Mediation. 

Over the past decade, Michigan has averaged 30,000 divorces per year. 2  Although 

statewide mediation statistics are not available, a substantial number of those cases were referred 

 
1 Amicus ADR Section adopts the Arguments found in Sections A-E of the FLS Brief at pages 5 to 22 to the extent 
they support remand for an evidentiary hearing. 
2 Appendix A:  Michigan Divorce and Annulments Statistics, Division for Vital Records & Health Statistics, 
Michigan Department of Health & Human Services (2019). https://www.mdch.state.mi.us/osr/Marriage/Tab3.5.asp  



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 5 7

3 

to mediation. For example, in 2018, of 1,945 divorces filed,3 Kent County judges referred 775, 

nearly 40%, to mediation.4 Thus, a significant number of the 30,000 Michigan divorce cases filed 

annually will be subject to screening under the Statute and Rule.  

The importance of screening for self-determination in mediation of divorce cases cannot 

be refuted. Indeed, in 2013, the State Court Administrative Office (“SCAO”) promulgated the 

Michigan Mediator Standards of Conduct, including two standards which bear on the importance 

of screening:  

Standard I, Self-Determination, provides:  

A mediator shall conduct mediation based on the principle of party self-
determination. Self-determination is the act of coming to a voluntary, uncoerced 
decision in which each party make free and informed choices as to process and 
outcome, including mediator selection, process design, and participating in or 
terminating the process. [Id. at 2, emphasis added.] 

Standard VI, Safety of Mediation, provides: 

Consistent with applicable statutes, court rules, and protocols, reasonable efforts 
shall be made throughout the mediation process to screen for the presence of an 
impediment that would make mediation physically or emotionally unsafe for any 
participant, or that would impede the achievement of a voluntary and safe 
resolution of issues. Examples of impediments to the mediation process include: 
domestic abuse; … mental illness or other mental impairment; … . 

*** 

2. In domestic relations cases, “reasonable efforts” should include meeting 
separately with the parties prior to a joint session and administering the “Mediator 
Screening Protocol” for domestic violence, published by the State Court 
Administrative Office. [Id. at 5.] 

Notably, self-determination is the very first standard promulgated by SCAO. There is a 

reason it is the first standard: it is critical for mediators to ensure that any settlement agreement 

 
3 Appendix B:  Michigan Marriage and Divorce Statistics by County, Division for Vital Records & Health 
Statistics, Michigan Department of Health & Human Services (2019). 
https://www.mdch.state.mi.us/osr/Marriage/Tab3.5.asp  
4 Appendix C:  2018-2019 Kent County Divorce Mediation Statistics, 17th Circuit Court (2020). 
https://www.accesskent.com/Courts/17thcc/mediate.htm  
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reached at mediation is achieved through the voluntary, uncoerced participation of all parties to 

the agreement. SCAO again emphasized the importance of requiring mediators to ensure a safe 

and voluntary mediation process in Standard VI. Accounting for an increased likelihood of 

“domestic violence” in domestic relations cases, Standard VI recommends mediators conduct 

screening using the Domestic Violence Screening Protocol for Mediators of Domestic Relations 

Conflicts (the “Protocol”) promulgated by the SCAO.5  

Four years later, in 2017, the Statute was enacted, codifying a requirement for screening 

in domestic relations cases, and the Rule was adopted to make the rules for mediation of domestic 

relations matters consistent with the Statute. The Statute and the Rule both reference the Protocol 

as an acceptable tool for mediators to use to fulfill their mandatory screening requirements. 

However, neither the Statute nor the Rule provide any remedy for a mediator’s failure to conduct 

adequate screening for coercion and violence in a domestic relations mediation. While no data 

has been collected to provide firm numbers, anecdotal evidence received by Amicus ADR Section 

suggests few mediators are using the Protocol to screen for domestic violence as required by the 

Statute and Rule. Despite the potential for coercion to invalidate settlement agreements, there is 

currently no effective remedy for parties affected by a mediator’s failure to screen.  

In this case, while the Court of Appeals recognized the mediator had violated the mandates 

of the Statute and the Rule, the violation was held to be “harmless error.” Pohlman v Pohlman, 

unpublished per curiam opinion of the Court of Appeals, issued January 30, 2020 (Docket No 

 
5 The Protocol is a carefully constructed, lengthy handbook to aid mediators in discovering the presence of coercion 
and violence. Once discovered, the default setting is to not attempt to mediate the matter unless the abused party 
wishes to proceed and adequate safeguards to ensure self-determination can be implemented. Only with adequate 
screening can domestic relations mediators ensure voluntary, uncoerced, self-determination by all participants. 
While the primary objective for screening is to determine whether mediation is appropriate, a secondary objective 
is to determine whether the mediator is right for the parties. Had the screening occurred in this case, Ms. Pohlman 
may have determined that mediation or the mediator were not appropriate for her dispute, eliminating the settlement 
agreement. A copy of the Protocol was filed by Amicus FLS as an appendix to its brief and is available at 
https://courts.michigan.gov/administration/scao/officesprograms/odr/pages/resources.aspx  
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344121), p 4. This holding must be reversed to prevent mediators from blithely ignoring the 

mandates of the Statute and the Rule, thereby putting victims of domestic violence in peril. 

For this Plaintiff and similarly situated victims of abuse among the 30,000 divorces filed 

annually who are not screened for domestic violence, the only effective relief available to them is 

to automatically require an evidentiary hearing to allow them to withdraw from an agreement 

whenever a mediator’s failure to conduct the mandated screening is alleged to have allowed 

coercion or violence to influence a settlement agreement. 

B. An Evidentiary Hearing Is Required to Determine Whether the Settlement 
Agreement Is Valid or Void.  

A domestic mediator’s failure to screen for coercion and violence should render 
an agreement voidable, but not absolutely void. In the absence of the mandated 
screening, when a party claims an agreement was involuntary or coerced, an 
evidentiary hearing must be conducted by the trial court to determine whether 
the agreement is valid or void. 

The language of the Statute and Rule concerning screening is mandatory:  both state a 

mediator “shall” make “reasonable inquiry” and “reasonable efforts throughout” the mediation 

process to screen for coercion or violence which would either make the mediation physically or 

emotionally unsafe or impede a voluntary and safe resolution. Neither the Statute nor the Rule 

provide a remedy for a mediator’s failure to obey the law requiring them to conduct a screening.6  

Although the Court of Appeals recognized the language in the Statute and the Rule does 

not leave screening to the mediator’s discretion and the mediator violated those requirements by 

failing to conduct any screening for violence or coercion, the majority nevertheless held the failure 

 
6 A mediator may be removed from a court’s list of approved mediators for “incompetence, bias, … or for other just 
cause.” MCR 3.216(F)(4). While disobeying the Statute and the Rule should qualify as “just cause,” a court’s list of 
mediators is primarily used to select mediators when the parties do not designate one. Parties are free to designate 
anyone to serve as their mediator, regardless of whether their names appear on a court list. Thus, while removal 
from a court list may protect future mediation participants from random assignment of a mediator who fails to screen 
for violence and coercion, it provides no relief for parties like the Plaintiff in this case who allege they were put into 
a position where they felt coerced into signing an agreement as a result of the mediator’s failure to properly screen 
for domestic violence.  
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was “harmless error.” Pohlman v Pohlman, unpublished per curiam opinion, issued January 30, 

2020 (Docket No 344121) p 5. But as noted in the dissent: 

Respectfully, I question whether this Court should declare the mediator's violation of 
the law "harmless" absent full consideration of the facts. Jody's preliminary showing, 
combined with James's affidavit and the State Court Administrator's guidelines for 
domestic violence screening, suggest that the mediator's error was not harmless. 
 
In 2014, before the enactment of MCL 600.1035, the SCAO Office of Dispute Resolution 
published a "Domestic Violence Screening Protocol for Mediators of Domestic Relations 
Conflicts." The protocol describes its purpose, addresses "[w]hy mediating cases 
involving domestic violence is problematic," and sets forth a "[p]resumption against 
mediation if domestic violence exists", SCAO Office of Dispute Resolution, Domestic 
Violence Screening Protocol for Mediators of Domestic Relations Conflicts (June 2014), 
p 2: 

Cases in which domestic violence is present are presumed inappropriate for 
mediation. This presumption can be overcome, but only if the abused party desires 
to participate in mediation and the circumstances of the individual case indicate 
that mediation will be a safe, effective tool for all concerned. The decision 
whether to order, initiate or continue mediation despite a presumption against 
mediation should be made on a case-by-case basis. The most important factor to 
consider in deciding whether to proceed with mediation is whether the abused 
party wants to mediate. Mediation should not proceed if the abused party does not 
want to participate. Other factors to consider are: 

a. Ability to negotiate for oneself. 
b. Physical safety of the mediation process for all concerned. 
c. Ability to reach a voluntary, uncoerced agreement. 
d. Ability of the mediator to manage a case involving domestic violence. 
e. Likelihood that the abuser will use mediation to discover information 
that can later be used against the abused party, or to otherwise 
manipulate court processes. 
Parties should be fully and regularly informed that continuing the 
mediation is a voluntary process and that they may withdraw for any 
reason. [Id. at 6 (emphasis added).] 

When there is a background of domestic violence, the reasons for a presumption against 
mediation do not magically evaporate because the parties use "shuttle diplomacy." That 
method may help diffuse immediate tensions, but it cannot undo years of manipulation 
and mistreatment. 

 
Id. (GLEICHER, J., dissenting) at 5-6. 

In upholding the trial court’s decision to dismiss the impact of the mediator’s failure to 

screen, the majority of the Court of Appeals relied heavily upon Vittiglio v Vittiglio, 297 Mich 

App 391 (2012). However, Vittiglio was decided prior to the enactment of the Statute and does 
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not address screening at all. Indeed, it was decisions such as Vittiglio which led to the enactment 

of the Statute. Thus, Vittiglio has no bearing upon the appropriate remedy for a mediator’s failure 

to comply with a statutory mandate to screen for domestic violence.  

The Statute reflects a legislative determination that continuous screening for the effects of 

domestic violence is required in all domestic relations matters to ensure that any agreement 

reached is voluntary and uncoerced. These salutary requirements are premised on the 

understanding that a truly voluntary resolution may not be achievable where one party is 

negotiating under duress and feeling coerced; whether by a spouse, the mediator, or the very 

nature of the mediation process itself. Indeed, as noted in the dissent, “Although mediation may 

yield an agreement, the goal is a voluntary agreement. Intimidation, coercion, and duress must 

play no part.” Pohlman, (GLEICHER, J., dissenting), unpub op at 2. 

The trial court clearly erred in denying the Plaintiff’s requests for an evidentiary hearing 

to determine the impact of her mediator’s failure to make the foundational inquiry into the parties’ 

history. Beyond that, the trial court should have conducted an evidentiary hearing of its own 

accord after the Plaintiff objected to entry of the judgment, disclosed her history of domestic 

violence, and made the court aware of the mediator’s failure to conduct any screening.  

The Court of Appeals erred in affirming the trial court. While the majority simply brushed 

aside the mediator’s acknowledged failure to screen, stating, “Because plaintiff has not asserted 

or demonstrated that she was prejudiced by the mediator’s failure to screen for domestic violence 

during mediation, any noncompliance with MCR 3.216(H)(2) was harmless.” Id. at 5. However, 

Plaintiff raised the issue of her lack of voluntariness due to coercion in her objection to entry of 

the judgment and requested an evidentiary hearing.  

In Catch 22 fashion, the Court of Appeals asserted that Plaintiff’s failure to create a factual 

record in the trial court foreclosed review of the evidence of her abuse, the impact of the 
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mediator’s failure to screen, and the trial court’s obligation to have considered it. But, “[Plaintiff] 

asked for an evidentiary hearing and her motion was denied. She need have done nothing more to 

preserve her request to present facts supporting her claim of duress.” Id. (GLEICHER, J., 

dissenting), at 5. The Court of Appeals further stated that once parties reach a settlement 

agreement, “it should not be set aside merely because one party had a change of heart.’” Id. at 5. 

The Plaintiff in this case described something well beyond a “change of heart.” She described a 

“mediation process that not only violated the statute and the court rule, but offended basic notions 

of decency.” Id. (GLEICHER, J., dissenting), at 5. That ill-conceived process, coupled with her 

history of abusive and controlling behavior by her husband, likely robbed her of the capacity to 

reach a truly voluntary agreement out of uncoerced self-determination.  

Unfortunately, our courts’ pattern of analyzing claims of involuntariness and undue 

pressure in mediated settlement agreements of domestic relations matters is mired by a history of 

analyses of duress in the context of commercial contract claims. In ordinary contract disputes, 

while parties may not be on an equal financial footing, there is usually no history of abusive or 

coercive conduct between the parties. But in domestic relations matters, one partner may have 

exerted a significant degree of economic, emotional or physical coercion and control over their 

domestic partner, often over many years. The impacts of such a history of coercion and control 

go beyond mere physical violence. The effects of coercion and control insinuate themselves deep 

into the core of the non-coercive partner’s psyche; a mere look, a raised eyebrow or a subtle 

vocalization can signal further abuse lies ahead if the coercive partner’s demands are not met. The 

effects often go beyond the parties’ relationship to instill a fear of authority in general, making it 

more difficult to assert one’s rights in the face of an authority figure, such as a mediator.  

The Statute and Rule promote self-determination by supporting a foundation of safety 

upon which a mediation may be constructed. “[The Statute and the Rule] represent legislative and 
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judicial recognition that victims of domestic violence may be subject to pressures emanating from 

the marital relationship that cloud judgment or weaken resolve.” Id. (GLEICHER, J., dissenting) at 

3. These are the situations which the Statute and Rule were intended to address, establishing 

mediators as gatekeepers to prevent vulnerable parties from entering into mediation without 

adequate safeguards in place. The Statute and Rule were intended to protect vulnerable parties by 

placing a duty on the mediator to screen for a history of violence or coercion. They even provide 

mediators with a tool to do so.  

A mediation absent the foundational screening is more likely to result in a vulnerable party 

signing an agreement out of fear of retribution, rather than acting voluntarily in their own, 

knowing self-interest. A mediation constructed on such an inadequate foundation can result in 

constructing an agreement which should not be enforced by Michigan courts.  

However, a determination of voidability should not be presumed, but must be made by 

the trial court only after conducting an evidentiary hearing. Nor should agreements be 

automatically voided due to the absence of screening, where there was no history of coercion or 

violence to be discovered. A per se rule automatically voiding agreements reached in the absence 

of screening goes too far. If there was no domestic violence in the parties’ relationship to deprive 

them of self-determination, then the absence of screening may have had no effect on their capacity 

to enter into an agreement with their spouse.  

An evidentiary hearing is needed to determine the impact and a per se rule avoiding 

settlement agreements is not supported by Amicus ADR Section. Without conducting an 

evidentiary hearing, no court can properly determine the extent of prejudice the mediator’s failure 

to screen had on a party’s capacity to consent to the terms of a settlement agreement; an agreement 

the Plaintiff claims she felt forced to sign in order to gain her freedom.  
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CONCLUSION 

Domestic violence screening is a required element of the domestic mediation process. 

Screening is required by both Statute and Rule. The mediator’s failure to screen — a per se 

violation of the Statute and Rule — resulted in a flawed mediation process, potentially obviating 

the voluntariness of the settlement which would render the settlement agreement void. Only by 

conducting an evidentiary hearing may the trial court determine the extent of the impact created 

by the mediator’s error.  

Because he conducted no screening, the Pohlmans’ mediator was unaware of the history 

of violence, coercion and control suffered by the Plaintiff. Because he was ignorant of that history, 

he took no steps to ensure Ms. Pohlman’s safety or her capacity for self-determination. Because 

the trial court refused her an evidentiary hearing and the failure of the Court of Appeals to correct 

the trial court’s error, her pleas for relief from the mediator’s mistakes have gone unanswered. 

Even her ex-husband supports her request for leave to appeal in the face of what happened to her. 

[Docket #48.] 

So, with apologies to the unknown author quoted in the introduction:  

For want of a screening, their history was lost.  
For want of their history, knowledge of coercion was lost. 
For want of knowledge, the process was flawed.  
For want of the process, consent may be lost. 
For want of consent, the agreement may be lost.  
For want of an agreement, the judgment may be lost.  
And all for the want of a screening. 
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RELIEF 

The ADR Section requests leave to appear as amicus curiae and to file this brief in support 

of the Plaintiff’s motion for leave to appeal in order to establish a remedy addressing the effect of 

a mediator’s failure to comply with the elements of the Statute and Rule. 

Respectfully submitted, 

Dated: September 23, 2020   /s/ Robert E. L. Wright   
      Robert E. L. Wright 

On behalf of the State Bar of Michigan – 
Alternative Dispute Resolution Section 



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 6 6



T h e  M i c h i g a n  D i s p u t e  R e s o l u t i o n  J o u r n a l F a l l / W i n t e r ,  2 0 2 0

 6 7

In Memory of the  
Hon. William J. Caprathe  

(January 1939 – August 2020)

The ADR Section remembers the tremendous contributions to the field of Dispute 
Resolution by Council Member, Former Bay County Circuit Judge William J. "Bill" 
Caprathe who passed away in August 2020 at age 81. A recipient of the Section's 
2006 Bashara Distinguished Service award for his work in ADR, Judge Caprathe was 
a member of numerous ADR organizations and worked on many projects to improve 
the system of justice both in Michigan and throughout the country. We will miss our 
friend and colleague. 

Below is a remembrance of Bill written by Former ADR Section Chair Shel Stark:

As a trial court judge in Bay County, Bill Caprathe was particularly interested 
in criminal law and criminal law reform. I didn’t realize he spent so much 
time as a public defender, but it now makes sense. As a judge he displayed 
enormous respect for the parties over whose cases he presided. He felt especially 
responsible as a jurist that any trial in his court room be fair. He was an idealist, 
simultaneously principled and realistic. 

 He volunteered for and served for years on the standard criminal jury 
instruction committee, a position to which he was appointed by the Michigan Supreme Court. He later became chair and 
oversaw development, adoption and use of significant numbers of jury instructions used in criminal cases to this very day. Bill’s 
contributions to the practice of criminal law were enormous. Here’s why: Before the adoption of standard jury instructions, defense 
lawyers and prosecutors fought bitterly and hard over what the trial court would say to instruct the jury at the end of every criminal 
case. Jury instructions could virtually direct a verdict of guilty if not phrased properly. Depending on the judge, instructions often 
favored the prosecution, were not always fair and balanced, and did not necessarily reflect appropriate legal standards. Bad jury 
instructions, of course, can lead to reversal on appeal. Worse, bad instructions can lead to injustice and abuse. Defense lawyers 
never knew precisely what they would be arguing to the jury until after the outcome of a jury instruction battle. Bill Caprathe 
stepped into that minefield and oversaw a much needed and indispensable reform: standard jury instructions that were accurate 
statements of the law, balanced, and fair. Standard instructions are to be used by all trIaI judges absent good cause. 

 I got to know Judge Caprathe because I served for many years on what was then known as the Standard Civil Jury Instruction 
Committee. Judge Caprathe, who oversaw both civil and criminal cases in his courtroom, often sent us his ideas for civil 
instructions. He was much respected by the members of our committee and we often approved his suggestions. He was 
unassuming, self deprecating and low key. As a result, few people knew what a giant he was and how significant were his 
contributions to Michigan jurisprudence. 

 When we became reacquainted through PREMi, Professional Resolution Experts of Michigan, it was an honor to be in his 
company and listen to the questions and matters he was interested in. I miss him!

Hon. William J. Caprathe
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Connect With Us

The Alternative Dispute Resolution Section has a website and interactive community for its members - SBM Connect. This private 
community enhances the way we communicate and build relationships through the Section. Log in to SBM Connect today and see 
what the buzz is all about!

The ADR Section SBM Connect hyperlink is: 

http://connect.michbar.org/adr/home

• ACCESS to archived seminar materials and The Michigan Dispute Resolution Journal

• FIND upcoming Section events

• NETWORK via a comprehensive member directory

• SHARE knowledge and resources in the member-only library

• PARTICIPATE in focused discussion groups 

ADR Section Mission

The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:

1) Providing training and education for ADR professionals;

2) Giving professionals the tools to empower people in conflict to create optimal resolutions; and

3) Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities. 

Join the ADR Section

The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating.

The Section's annual dues of $40 entitles you to receive the Section's The Michigan Dispute Resolution Journal, participate in programming, 
further the activities of the Section, receive Section ListServ and SBMConnect announcements, and participate in the Section's 
SBMConnect and the Section's Discussion ListServ. The Section's ListServ and SBMConnect provide notice of advanced training 
opportunities, special offers for Section members, news of proposed legislative and procedural changes affecting your ADR practice, and 
an opportunity to participate in lively discussions of timely topics.

In implementing its vision, the ADR Section is comprised of several Action Teams. You are encouraged to participate in the activities 
of the Section by joining an Action Team. The Action Teams include the Skills Action Team, responsible for advanced ADR training 
provided at the annual ADR Summit, annual ADR Meeting and Conference, and Lunch and Learn teleseminars; Effective Practices and 
Procedures Action Team, responsible for monitoring and initiating judicial and legislative changes affecting ADR in Michigan; Judicial 
Access Team, charged with assisting courts to provide ADR to litigants; and the Publications Action Team, providing this Journal and 
Listserv and SBMConnect announcements concerning meetings, conferences, trainings and other information related to ADR.

The membership application is at: http://connect.michbar.org/adr/join. 

http://connect.michbar.org/adr/home
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Editor's Notes

The Michigan Dispute Resolution Journal is looking for articles on ADR subjects for future issues. You 
are invited to send a Word copy of your proposed article to The Michigan Dispute Resolution Journal to 
Former ADR Section Chair Lee Hornberger at leehornberger@leehornberger.com and Editor Erin Archerd at 
archerer@udmercy.edu.

Articles that appear in The Michigan Dispute Resolution Journal do not necessarily reflect the position of the 
State Bar of Michigan, the ADR Section, or any organization. Their publication does not constitute endorsement 
of opinions, viewpoints, or legal conclusion that may be expressed. Publication and editing are at the discretion 
of the editor.

Prior Journals are at http://connect.michbar.org/adr/journal. 

ADR Section Social Media Links

Here are the links to the ADR Section's Facebook and Twitter pages. 

You can now Like, Tweet, Comment, and Share the ADR Section!

https://www.facebook.com/sbmadrsection/

https://twitter.com/SBM_ADR           https://www.linkedin.com/groups/12083341

ADR Section Member Blog Hyperlinks
The SBM ADR Section website contains a list of blogs concerning alternative dispute resolution topics that have been submitted by members of the 
Alternative Dispute Resolution Section of the State Bar of Michigan.

 The list might not be complete. Neither the State Bar nor the ADR Section necessarily endorse or agree with everything that is in the blogs. The 
blogs do not contain legal advice from either the State Bar or the ADR Section. 

If you are a member of the SBM ADR Section and have an ADR theme blog you would like added to this list, you may send it to Former ADR 
Section Chair Lee Hornberger at leehornberger@leehornberger.com with the word BLOG and your name in the Subject of the e-mail.

The blog list link is: http://connect.michbar.org/adr/memberblogs. 

ADR Section Homepage
The ADR Section website Homepage is at http://connect.michbar.org/adr/home . The 
Homepage includes the Section Mission Statement, Who We Are, Why You Should 
Join the ADR Section, and Let Litigants Know that MEDIATION Really Works. 
The Homepage also provides access to the Section calendar, events, and ADR Section 
publications.

expressed.Publication
https://www.facebook.com/sbmadrsection
https://twitter.com/SBM_ADR
mailto:leehornberger%40leehornberger.com?subject=
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Dispute
Resolution 
Journal

State Bar of Michigan
306 Townsend St.
Lansing, MI 48933

The Michigan Dispute Resolution Journal is published by the ADR Section 
of the State Bar of Michigan. The views expressed by contributing authors 
do not necessarily reflect the views of the ADR Section Council. The 
Michigan Dispute Resolution Journal seeks to explore various viewpoints in 
the developing field of dispute resolution.
For comments, contributions or letters, please contact:  

Betty R. Widgeon - bwidgeon@gmail.com – 734-645-6107
Erin Archerd - archerer@udmercy.edu – 313-596-9834 
Lisa Okasinski - lisa.okasinski@icloud.com – 419-239-3346
http://connect.michbar.org/adr/newsletter

http://connect.michbar.org/adr/newsletter

