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The Chair’s Corner
by Sheldon J. Stark

J

ust as conflict in Washington and the rest of the world is escalating, turning deadly or
spinning out of control, your ADR Section is working hard to expand opportunities for
conflict resolution in Michigan, provide more education and training for our members, and
enhance our Section’s commitment to diversity and inclusion.
On the education and training front, we’ve been especially busy thanks to Skills Action Team (SAT) Chair Bob Wright. I
urge you to join us March 21 at WMU Cooley Law School in Auburn Hills to welcome Andy Little to Michigan for 8 hours
of SCAO pre-approved advanced mediation training. This will be our 3rd ADR Summit and you won’t want to miss it!
Author of the popular “Making Money Talk,” published by the American Bar Association, Andy is a great individual, a busy
and respected mediator and an outstanding teacher and trainer. A major focus is on mediating money issues in mediation,
especially involving insurance adjustors and claims managers. Lunch will be provided and the Section is sponsoring a cocktail
reception on premises immediately after. Add new and powerful tools and techniques to your “tool box.” Network with
friends and colleagues. Stay current and expand your ADR practice. ADR Section member registration is a real bargain. You
can find a link to register at: https://www.michbar.org/news/viewevent/eid/639
SAT just completed a successful telephone seminar on mediating probate cases and is planning our next to address online
mediation practices. Telephone seminar registration is just $10 for ADR Section members, $40 for all others. The most recent
regional Mediator Forum – where mediators meet to learn from one another – was held in Detroit at Varnum LLP’s new offices
thanks to council member Dick Hooker. Dick, Earlene Baggett-Hayes and I presented on early mediation of employment
disputes. The next Forum will be scheduled in Grand Rapids. ADR Section members attend the Mediator Forum free.
Save the dates and keep your eyes open for our upcoming “Representing Clients in Mediation: The Art of Effective Mediation
Advocacy.” This half-day program will be offered June 6 at the Eberhard Center in Grand Rapids; and June 29 at the Novi
Double Tree. Registration should be available shortly.
On the diversity and inclusion front, the ADR Section Council heard from Greg Conyers, SBM’s Director of Diversity, at
our most recent meeting at the Michael Franck Building in Lansing. Council voted unanimously to sign on to the State Bar’s
Diversity Pledge which you can read here: https://www.michbar.org/diversity/pledge
Back in 2009 the ADR Section began an intensive effort to work on expanding opportunities for inclusion and diversity in
ADR. Greg reminded us of the report and recommendations generated at that time. This is one of the great issues of our day.
A copy can be read here:
http://www.michbar.org/file/adr/pdfs/TaskForce_Diversity.pdf
In addition, we are moving forward on a variety of fronts:
•

The Automatic Mediation Task Force, chaired by Bill Weber, is working on a critical amendment to Michigan’s case
evaluation statutes starting with MCL 600.4901 to increase the use of mediation in civil cases not only to settle disputes but to assist the parties in narrowing the issues that divide them and in managing discovery disputes.

•

The Judicial Access Team (JAT), chaired by John Hohman, is working with Doug Van Epps in the Office of Dispute
Resolution to create a bench card to encourage best practices in the use of mediation. JAT is also reaching out to Pro-
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bate Judges around the state to encourage more referrals to ADR.
•

The Effective Practices and Procedures Team (EPP) under the Chair of Marty Weisman has been commenting on new
court rules to the Supreme Court and developing a local rule for Circuit Courts around the state to establish a clear,
uniform process for collection when mediators are not paid their agreed fee.

•

Our Section to Section Team, chaired by Mike Leib, is working closely with the Young Lawyers Section and others to
encourage the use of the ADR Section as a resource for guidance and information about ADR.

•

The Governmental Task Force, chaired by Abe Singer, is busy establishing relationships with the Michigan Attorney
General’s office in the hope that more cases involving the State and it’s agencies will turn to ADR to resolve litigation.

•

The Outreach/Membership Team, chaired by Graham Ward, is developing a brochure describing the many benefits of
Section Membership to help us recruit new members to our practice.

•

The Publications Committee, chaired by Lee Hornberger, is proud of the new look and name of our Quarterly publication. Do you like it? Let us know. Do you have suggestions for articles or content? If so, please email Lee at leehornberger@leehornberger.com.

If you have not visited our newly revised SBM Connect homepage, I encourage you to do so. http://connect.michbar.org/adr/
home. The Section library is loaded with useful resources for your practice; and SBM Connect Discussion threads are a great
way to keep current on what’s happening in our field.
It’s an honor to be leading this dynamic, busy Section at this time, when peace-making and conflict management are needed
today more than ever! Thank you for the privilege.

Mistakes (May) Have Been Made
by Marie Walker

M

alpractice aside, no mediator in her right mind would ever admit to making a mistake.
Nor shall I.

Still, there have been occasions when I wished for a time-machine to take me back to a moment
nanoseconds before a fatal error, in hopes of preventing it. One such fatal error was the time I
cleared my throat at precisely the wrong instant in a domestic mediation, thereby blowing everything up.
Ahem.
Dictionary.com defines it as “an utterance similar to clearing one’s throat, used to attract attention, [to] express doubt, or [as] a mild warning.”
My little “ahem,” throat-clearing though it was, triggered the man in my mediation to storm out during his opening statement. Would that I
were so clever, to concomitantly have the justifiable alibi of squelching a cough, when I truly intended derision and disdain. . . .
The Logic of It All
What happened? From the man’s view:
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All A is B. 		

All “ahem”s indicate disdain.

A.

Ahem.

		

Therefore, B.		

Therefore, I disdained the man.

Perfectly logical, yet perfectly incorrect, possibly due to a disagreement in premises. To me:
Some A is B.		

Some “ahem”s indicate disdain.

Some A is C.		

Some “ahem”s indicate a cough.

Therefore, nothing.

More facts are needed to make any deductions.

We are left merely with, “Some A is B,” and “Some A is C.” There is no guarantee that any further conclusion would be logical. Or true.
Lacking additional facts, one may only reach a testable hypothesis via inductive reasoning.
In turn, the hypothesis must still be tested, by collecting evidence and facts, before concluding it to be true. If there is insufficient time to test
a hypothesis, then . . .
Emotions Happen
Emotions are rapid information-processing systems that help us act with minimal thinking (Tooby & Cosmides, 2008). Problems associated
with birth, battle, death, and seduction have occurred throughout evolutionary history; and emotions evolved to aid humans in adapting to
those problems rapidly and with minimal conscious cognitive intervention. If we did not have emotions, we could not make rapid decisions
concerning whether to attack, defend, flee, care for others, reject food, or approach something useful, all of which were functionally adaptive
in our evolutionary history and helped us to survive. For instance, drinking spoiled milk or eating rotten eggs has negative consequences for
our welfare. The emotion of disgust, however, helps us immediately take action by not ingesting them in the first place or by vomiting them
out. This response is adaptive because it aids, ultimately, in our survival and allows us to act immediately without much thinking. In some
instances, taking the time to sit and rationally think about what to do, calculating cost–benefit ratios in one’s mind, is a luxury that might
cost one one’s life. Emotions evolved so that we can act without that depth of thinking. Hwang, H. & Matsumoto, D. (2017). Functions of
Emotions. In R. Biswas-Diener & E. Diener (Eds), Noba textbook series: Psychology. Champaign, IL: DEF publishers. DOI:nobaproject.
com, available at http://nobaproject.com/modules/functions-of-emotions, last viewed 01/02/2017.
The man’s primitive-reptile-safety-assuring-emotional brain rightly informed him that he could be at risk in the mediation. Rather than
thinking, his emotion-based perceptions wrongly informed him that my “ahem” signaled disdain. His danger-meter amped up, he had only
two choices: fight or flight. He did a little of each.
And Then What?
Well, there are several options, some of which are more thoughtful and less emotionally reactive than others. Blowing my own cork ranks as
one of the less thoughtful (or helpful) responses.
Understanding that high conflict people are more likely to blow when they feel defensive helps maintain a mediator’s objectivity.2 A mediator
may not be responsible for a Party’s original defensiveness. Perhaps the Party had a bad day, a bad childhood, or even a bad personality.
But a mediator is responsible for maintaining safety and control of the mediation process. The mediator may:
1. Reduce the Party’s Perceptions of Danger.2 If I could have unfrozen myself as the deer-in-the headlights, I could have explained
that I was trying to squelch a cough, and reassure my stance as a non-biased facilitator.
2. Set Limits on Aggressively Defensive Behavior. Eddy, Bill. (2015). Dealing with Defensiveness in High Conflict People. Mediate.
com. Available at http://www.mediate.com/articles/eddyB6.cfm, last viewed 01/02/2017. As the man was stomping out, his wife
explained that this was his “normal” behavior. It had crossed my mind to chase after the man. But when I learned that this is what he
does, I decided to honor the limit he had set for himself on his aggressive defensiveness.
3. Re-frame and Avoid Giving Negative Feedback.2 Had the man stayed, I could have explained my intention, as well as
empathizing with him. “I can see how easy it would be to take my ‘ahem’ as a sign of judgment. That’s the very definition of ‘ahem’! If
you don’t mind, I’m going to get a cough drop so I don’t ‘ahem’ again.” Thank you for the reminder of how important it is to explain
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one’s intentions in mediation.”
4. Go to Caucus. Had the man stayed. Address his distress in private, so he felt safe. Hear from his wife in private, so she felt safe.
Was It a Fail?
Let me reframe the question. Several times.
Did the Parties divorce? Indubitably so.
Did they reach a Settlement Agreement at mediation? Indubitably not.
Were the Parties able to redefine their relationship as unmarried co-parents? Not likely.
Is a mediator ethically or practically obligated to attain an agreement at all costs? No.
Did the man get what he wanted by walking out of the mediation? Yes.
Did the woman get what she wanted? Likely so.
Did I, as a mediator, learn from the experience? Absolutely.
How could that be construed as a failure? Or even a mistake?
____________________

About the Author
Marie Walker is a family law attorney and mediator in Traverse City. She is a Past President of the Grand Traverse-Leelanau-Antrim Bar Association,
as well as a Past President of the GTLA Bar Women Lawyer’s Association. Along with being a member of the State Bar of Michigan’s ADR Section,
she is a member of the 13th Circuit ADR Committee. She is a regular mediator and training coach for Conflict Resolution Services of Traverse City.

Mediation in Probate
and Estate Cases
by Susan D. Hartman, J.D. and Susan J. Butterwick, J.D.
In a petition for guardianship and conservatorship over their mother (Mildred), two
daughters allege that the durable power of attorney and patient advocate designation
their mother signed a year ago is not legally valid, because their mother signed them
under undue influence or did not have the legal capacity and understanding to sign
Susan D. Hartman, J.D. Susan J. Butterwick, J.D.
at the time. The mother›s long-term companion, the donee of the powers, claims the
petition should be dismissed—the authority granted in the documents makes court
supervision unnecessary—or in the alternative that he should be named as fiduciary. Everyone recognizes that Mildred now meets the definition
of an incapacitated individual. The legal issue presented to the court is the validity of the power of attorney and patient advocate designation: the
capacity of the mother a year ago and the circumstances of the signing. The real issue between the parties is who is going to control Mildred›s life
and property from now on. Each side is afraid that the other will restrict access to Mildred and will act in ways that are contrary to Mildred›s
best interests, as defined by each party. Each is also afraid that the other plans to use Mildred’s property improperly. The attorneys for the parties
suggest mediation, in order to focus on Mildred’s needs, on the needs of each of the parties, and on finding mutual ways to assure that Mildred’s
resources are used appropriately for her care.
   Three siblings are fighting over their father’s estate. Although they know that each is to get a one-third share, they can not agree on the
division of the personal property. This is complicated by the fact that one sibling sold some of their parents’ belongings in a garage sale when
their father moved to a nursing home a month before his death. A second sibling is infuriated that her mother’s antique sewing machine was
apparently sold at a “junk” price at the sale. The judge orders mediation as a way to try to preserve the limited resources of the estate and avoid
extensive court hearings.
    John and Jane Smith have consulted an attorney for estate planning services. Their daughter is divorced, has four children and is barely able
to make ends meet. Their son, a successful businessman, is financially secure. They want to arrange their estate so that their daughter receives a
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majority of their resources. However, they tell the lawyer that they don’t want to tell their son about this because they are afraid he will be upset.
Their lawyer advises that it is unlikely that the son will be less upset after their death, and suggests that it may be better to face the conflict now
rather than impose it on their children in the form of a contested court situation later. The lawyer suggests a mediated family meeting, in which
all family members can discuss their concerns before the parents decide on their estate plan.
Situations like these, along with many other more complex variations, have crossed every probate attorney’s desk. In recent years, more
and more such cases are being referred to mediation by courts or attorneys, as they discover that mediation is often a very practical
tool in these circumstances. Mediation is the use of a neutral third party, with no authoritative decision-making power, to facilitate
communication between two or more parties, to assist in identifying issues, and to help the parties analyze, discuss and explore solutions
to promote a mutually acceptable agreement. (See MCR 2.411 (A)(2))
Mediation, with its focus on collaborative process, is often a good fit for probate cases. The mediation process is particularly useful
when the claims are not simply legal disputes, but involve ongoing relationships between the parties. Most cases in probate court
involve family members or others who have long-term relationships. Mediatable issues can arise in almost any kind of case in the
probate jurisdiction: decedent’s estates (testamentary and non-testamentary), disputes arising from trusts (e.g. between trustee and
beneficiary), guardianships over minors or adults, conservatorships and other protective proceedings, Mental Health Code cases. In
addition, a few families are choosing mediation at the time of estate planning, in order to resolve issues that might otherwise arise later.   
There are several reasons you and your clients may choose mediation.
1) Issues that cannot be decided by the court. Consider whether a decision by the court—whether it is or is not in
your client’s favor—will in fact solve the problem that your client first presented to you. If not, this may be a clue that
mediation may be an appropriate way to address some of the other issues. For example, care planning or caregiving
disputes with family members, living facilities, or professional caregivers; safety and health concerns when a person
may not be found legally incapacitated but the family is uncomfortable with his or her decisions; family tensions over
competent parent “gifting” money or assets to one sibling or to a non-family member; sibling or blended family rivalry;
unresolved conflict and family tensions.
2) Limited resources. Sometimes the size of the estate or the value of the dispute does not justify an extensive trial, and
mediation provides a cost-effective way for parties to feel that their voice has been heard and reach a settlement.
3) Situations involving continuing relationships. In a trust, for example, where the trustee and beneficiary may continue
to interact after the immediate dispute is resolved, or in a guardianship situation where family members will continue to be
involved, the mediation may be able both to resolve the immediate dispute and to help prevent or deal with future disputes.
4) S
 ituations in which the relationships are important to the parties. Even if the situation does not per se involve future
interactions, such as in a decedent’s estate, many parties value the continuing relationship and choose mediation in order
to avoid poisoning the relationships through a full-blown court proceeding.
5) Cases not yet in court. Consider when a client first comes to you whether it may be appropriate to try mediation
before filing a petition. This has the advantage of not pitting parties as adversaries before they begin. If a legal stamp of
approval is needed in a particular situation, a consent petition/order can be entered as a result of the mediation.
6) Estate planning. Very few families are using family meetings, mediated or not, in estate planning. This is an area that
is being developed in some parts of the country for families, such as blended families, those with family businesses, or
others who want to avoid conflicts arising after the death or incapacity.
7) Guardianship/conservatorship cases. Mediation provides a forum to consider whether less restrictive alternatives to
guardianship or conservatorship are available or appropriate and if not, who the family wants to be guardian/conservator
or co-guardians/conservators.
8) Whenever a probate proceeding is being used as a “weapon” by one or more parties, rather than as a means to safeguard
the interests or property of a vulnerable person or a decedent, or when a dispute arises from misunderstanding or lack
of communication. Mediation provides an opportunity for families to increase understanding and repair relationships
in a private, confidential setting instead of using the courtroom as a battleground to right personal “injustices” that have
accrued over the course of a family relationship.
Of course, not every case or issue is suitable for mediation.
1) P
 roceed with caution if there are allegations of abuse by or to someone who is a necessary party to the mediation. An abuser
may not be willing or able to change his or her behavior by agreement and a victim may feel threat or duress and be unable
to speak freely or enter into a balanced agreement.
Page 6

Continued on Page 7

The Michigan Dispute Resolution Journal

April, 2017

Continued from Page 6

2) I n cases in which there is no prior or continuing relationship between the parties (e.g., creditor claims in a decedent’s estate),
and you and the other attorney have a good professional relationship, a negotiated settlement between attorneys may be as
effective as the mediation process.
3) If a situation involves strictly a legal issue, the court may be the appropriate decision-maker. Sometimes the case can be
divided: the court makes a legal determination, such as a decision that a will is valid, and then the rest of the case goes
mediation to decide how the distributions under the will should be made.
4) If your clients’ main goal is to “get even” or to punish another party, or they simply want to win at any cost, mediation is
probably not going to satisfy them. Although some people’s vision may change when they get to mediation and hear the
other side, the give-and-take of mediation requires a basic level of willingness to negotiate that is lacking in this situation.
Even in these cases, mediation may offer potential resolutions outside of what a court could order. For example, in those
cases in which clients say “it’s the principle, not the money,” donating disputed funds to a mutually acceptable charity, rather
than paying to a the other side, may satisfy both parties.
 N
 ote that we are talking here about your own client’s goal. Many parties will insist that the other side’s goal or intent is a
malicious one. Generally you do not have enough information to judge the intent of the other side. In mediation, you may
find that your client’s understanding is reinforced, but in many cases, parties can come to new understandings about the
other parties’ behavior.
5) If parties who are necessary to the decision-making process are not able or allowed to participate, it may be better for the
court to decide the case. For example, if family members do not want the respondent in a guardianship case to participate,
the respondent has an opinion on the issues at hand, and neither the respondent nor an advocate is available to participate, a
due process proceeding in court may be a more equitable decision-making forum.
Preparing for the mediation
1) W
 orking with the mediator
Speak with the mediator before the mediation to discuss expectations of the process: your role in mediation, who needs to be
in mediation, any special needs your client may have, fee arrangements, and what information the mediator needs before the
first session. Usually all interested parties should attend the mediation, but if the issue to be mediated is a limited one, or some
parties live far away, you may discuss proceeding with fewer than all the parties, or including some through telephone or videoconferencing. Often in family situations, parties have varying expectations of whether spouses, grandchildren, caregivers, or relatives
who aren’t legal next-of-kin, etc. should be part of the process. If there are people not listed on the petition as interested parties, but
who should or should not be part of the mediation, this is the time to raise the issue, so that it can be resolved before the mediation
begins. In some cases, particularly situations involving guardianship and complex family relations, the mediator may want to speak
with the parties individually by phone or in person before the first joint session.
I f you have not worked with this mediator before, you will want to learn about his or her process and style. Are you in agreement on
the roles the attorneys and parties will play in the mediation? Is the process appropriate for the parties and issues in this case, or are
there special needs that need to be taken into account?
 reparing your clients.
2) P
Once you and your clients have decided, or have been ordered by the court, to use mediation, you can help assure that the process
is a valuable one for them. Important preparation for going into any mediation is knowing what the BATNA and WATNA (Best
or Worst Alternative to a Negotiated Agreement) are for your clients. As their attorney, you are in the best position to advise them
about the likely range of possibilities if the matter is decided by the court, as well as what the costs to the clients in both time and
resources will be if they decide to pursue that path.
    I n addition, you can help your clients identify their underlying interests. Frequently, the issues that are most important to your
client are not the legal issues; instead, other interests or human needs may be motivating factors for your client. The mediator will
often ask a party “What is important to you about this?” Help your clients think about this question beforehand. In an estate case,
parties may approach the situation quite differently. Some parties will feel entitled to a particular piece of property, or to a certain
sum of money. This feeling of entitlement may be based on information that is or is not legally relevant in a probate proceeding.
Other parties may be concerned by a sense of fairness. They don’t necessarily want a particular amount, but they do want to assure
that they aren’t cheated or taken advantage of by other family members. To some people, maintaining a positive family relationship
is important; to others, a probate proceeding may involve an opportunity to get back at other family members for perceived past
wrongs. When disputes involve people who were in different types of relationships with the decedent, (child, step-child, second
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spouse, non-married partner, caregiver, etc.), already existing jealousy or distrust may color the perception of fairness and the
interpretation of the decedent’s intent.
   
Especially in complex cases, help your clients understand what issues need to be resolved, and whether these issues are the same for
both parties. Help your clients understand various options for resolution. Think about options that may not be available in a court
decision. To the extent that you know the position or interests of the other parties, explore with your client options for resolution that
may meet the needs of all parties. Explore whether there are positions your client is willing to give up or compromise on in order to gain
something else.
Before the mediation, discuss with your clients what your role will be in the mediation. If there are complex legal issues, if your clients
have difficulty communicating, or feel intimidated by the process, you may be active on their behalf in the mediation session. In other
cases, the clients will mainly speak on their own behalf, and you will be there as an advisor, to help them consider options, or to give
legal advice as needed. In some situations, if a primary purpose of the mediation is to resolve the case at a lower cost and the clients
are comfortable with the process, you may decide that you do not even need to attend the mediation session. In this case, you need
to assure that you, your clients, and the mediator understand what your role will be if an agreement is reached in mediation: Will you
be available by phone to review the agreement with your clients at the time of signing? Will the agreement be tentative for an agreedupon time period until you have had the opportunity to review it? What will happen if you suggest changes? Do you and they feel
comfortable with their signing a binding agreement within the parameters you have previously discussed?
If the mediator is going to talk with parties individually before the first joint session, be sure your client understands the purpose of the
conversation and clarify whether you need to be part of it.
The mediator will explain the mediation process at the first joint session. However, hearing this explanation for the first time at
mediation may be confusing for your clients. You should be sure your clients understand that the mediator will not be making a
decision for them, and that they will be involved in the shaping of the resolutions. Explain the process yourself to your clients.
Conclusion
It is rare that parties leave the courthouse smiling, shaking hands, and feeling good. It is not uncommon that parties leave mediation
doing just that. Mediation provides a private setting for families to “tell their stories” in their own words, discuss their differences, and
share views and opinions with one another in a way that cannot occur in a legal forum. Unlike divorce cases, people enter the probate
court as family members and leave the courtroom still related to one another. What occurs between entering and leaving the courtroom
in a contested probate hearing can polarize and damage relationships further because the result of a contested hearing, where a third
party makes the decision solely on the legal merits of the case, usually creates unhappiness and anger on at least one side of the case.
The goal of mediation is to create a solution that everyone can agree to because the participants have control over the process and
decision. In mediation, families can discuss many more issues than those contained within the legal questions and make decisions that
are tailored to their specific needs and interests.   
As an attorney in a probate-related mediation, you have an opportunity to counsel your clients on using the process effectively.
Attorneys who are able to prepare themselves and their clients well, to understand what their clients feel is truly important about a case,
and to recognize that personal relationships as well as legal issues may have an impact on the agreement, will find that clients benefit
from mediated agreements. Even in cases in which agreements are not reached, parties will have gained insight about their own goals
and expectations about the case, and many cases, will have set the stage for reaching a settlement through further negotiation.
____________________

About the Authors
Susan Hartman is a retired mediator and attorney who lives in Ann Arbor. She was previously a member of the State Bar ADR Section
Council.
A longtime ADR practitioner, Susan Butterwick provides civil and advanced mediation and restorative practice training in Michigan and
nationally. She is an adjunct professor at the Wayne State University Law School and WSU’s Masters in Dispute Resolution program, where she
teaches civil mediation. She recently directed the Peacemaking Court Program at the Washtenaw County Trial Court, and she currently serves as
a referee of the juvenile division of the court on the child welfare docket where she is developing a program for the use of restorative practices and
mediation on child protection cases. Susan is a former member of the State Bar’s Alternative Dispute Resolution Section Council.
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How Mediation Expands the Pie,
Increases Options, and Leads to
Win/Win Solutions
in Probate Mediation
by Hon. Milton L. Mack Jr. and Susan J. Butterwick, JD
Hon. Milton Mack

Susan J. Butterwick, J.D.

Case Study 1: Financial Guardian Story:
• 81-year old male respondent
• Single; proud that he had worked since age 20 in a factory and supported himself on a decent living
• Currently residing in a nursing home with cancer and early dementia
• Respondent’s sister, his only close relative, petitioned the court for conservatorship (payments of respondent’s nursing
home bills, medical bills, etc. were no longer getting paid on time or at all by respondent)
• Respondent opposed court petition and anyone handling his money; proud of his self-sufficiency, he’d earned a decent
living, wanted to continue to control his affairs.

Likely Court Decision as Determined by Judge Mack:
“The legal question is whether he needs a conservator. The sister would probably be appointed in this situation.”
Parties’ Interests
• Respondent’s interests / needs: He felt it was a matter of personal dignity to handle his own money.
• Reality check: Respondent admitted that he couldn’t keep track of things like he used to and didn’t object to his sister
handling his bills.
• Respondent’s interests/needs: He wanted some spending money to go to the candy machine, buy ice cream, or use at the
barber shop.
• Sister’s interests: Cash would be lost or stolen at the nursing home; he’d forget where he put it.
• Respondent’s interests: It was his money to spend or lose - he’d earned it and deserved to make decisions about how it is
used (or lost).
Problem solving: Issue resolved through discussion about how much money was left over after paying bills each month ($60).
Mediated Agreement: The $60 left over each month would be given to the respondent. Sister would continue to make medical
decisions, as had been her authority, since he entered the nursing home, but that she would consult with her brother if possible before
making any medical decisions. Respondent agreed at the end of the mediation to a formal guardianship because he was reassured he
would retain some autonomy.

Case Study 2: Personal and Financial Guardian
Story:
• Respondent: mother of four children (blended family) in advanced stages of dementia; cared for at home by her second
husband and two children from that (second) marriage.
• Her two children from her first marriage were not allowed access to the home, although one of them (a daughter) was a
co-guardian with the second husband.
• Children from second marriage petitioned to have first marriage daughter removed as co-guardian and denied her access to
the home.
• Second marriage children voiced displeasure that they had to do all the work; first marriage children maintained they could
not help if were not allowed access to the home.
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•P
 aid care workers instructed by children in home not to give any information on respondent’s health or care to their halfsiblings and accused co-guardian sister of “interfering” with care workers by calling for information and issuing orders on
their mother’s care.
• Second marriage children accused co-guardian first marriage daughter of removing family mementos and furniture from
the home, which they felt legitimized their denial of access to the home.
• Second marriage children had removed all photos and reminders of the first marriage children from their mother’s room.

Likely Court Decision as Determined by Judge Mack:
“The legal question would be whether to remove the (first marriage) daughter as co-guardian. An additional question would be
whether to remove the husband for failing to carry out his duties. The request to remove the daughter would be denied and the
husband would instead be removed.”
Mediated Agreement:
• The first marriage daughter and second husband remained as co-guardians; they agreed children from first marriage
would have access to the family home whenever they wanted.
• They decided first marriage children could remove any of their own personal property still remaining in the house, and
half-siblings would give one another notice before removal. They agreed that mementos and photos of the first marriage
children would be returned to the mother’s room.
• Co-guardian daughter would have access and decision making authority over medical information; all siblings and
husband agreed to exchange necessary information for her care by logging information in the mother’s care notebook; all
family members would have access to the notebook.
• First marriage children would bring groceries, clothing and medications to the home for the family to help out. Coguardian sister would consult the list of cleaning items needed and would be responsible for buying and bringing those
items to the home. Live-in children would contact her if they needed help with other items. All bills would be submitted
to the first daughter for reimbursement from the parents’ account at the end of each month.
• All parties agreed if communication broke down again, they would return to mediation before going to court. In the end,
the family told old family stories and reminisced. They hugged one another before leaving.

Case Study 3: Estate Division
Story:
Two daughters (step-sisters) of deceased father from two different marriages and their mothers (former wives) were heavily involved in
disagreement over who got what pieces of personal property and the house. Accusations surfaced over who had already taken the car,
the garage door opener, and personal items.
Likely Court Decision as Determined by Judge Mack:
“The question is who should be the Personal Representative of the estate. In this case, a Public Administrator would be appointed who
would then propose how to distribute the property. The Public Administrator’s plan would probably be approved by the court.”
Mediated Agreement:
• The parties worked out who got each piece of property, item by item.
• Sisters and mothers had their questions answered about who had removed what items and under what circumstances.
(They learned that sisters had been given some things by their father and never had some of the items attributed to them.)
• All “lost” items were located, accounted for and settled cooperatively; misunderstandings were cleared up.
• Parties became concerned with one another’s interests and agreed to visit the house together so that each daughter would get
the personal items from her father that they wanted.
• They agreed informally on ways they would work to get their relationship back on track.
• Disposition was settled on all contested items, and the settlement was entered on the court record.
• Relieved attorneys said they had not been able to settle this contentious case for months.
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1990 to 2015 and as Chief Judge from 1998 to 2015. He has served as Chairperson of the Judicial Conference of the State Bar of Michigan
and President of the Michigan Probate Judges Association. In 2011 he received the Frank J. Kelley Public Service Award from the State Bar
of Michigan and was also named one of the 25 Leaders in the Law by Michigan Lawyers Weekly. In 2010 he received the Treat Award for
Excellence from the National College of Probate Judges. He also received the Judicial Pioneer Award from the Wayne Mediation Center in
2007 for his work in promoting mediation in Wayne County Probate Court.
A longtime ADR practitioner, Susan Butterwick provides civil and advanced mediation and restorative practice training in Michigan and
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Ensuring Safety in Mediations
Michigan adopted a new law last year creating an affirmative duty on the part of domestic relations mediators to “make a reasonable
inquiry as to whether either party has a history of a coercive or violent relationship with the other party.” A reasonable inquiry “includes
the use of the domestic violence screening protocol for mediation provided by the state court administrative office....” MCL 600.1035.
http://www.legislature.mi.gov/(S(3ncl1yaoixlb3nhz40xkoroy))/mileg.aspx?page=GetObject&objectname=mcl-600-1035
The law also requires that mediators “make reasonable efforts throughout the domestic relations mediation process to screen for the
presence of coercion or violence that would make mediation physically or emotionally unsafe for any participant, or that would impede
the achievement of a voluntary and safe resolution of issues.” MCL 600.1035.
Based on Standard VI of Michigan’s Standards of Conduct for Mediators, http://courts.mi.gov/Administration/SCAO/Resources/
Documents/standards/odr/Mediator%20Standards%20of%20Conduct%202.1.13.pdf , all mediators should screen throughout
the mediation for any impediment that would make the mediation unsafe. More mediators of general civil cases are reporting safety
concerns, e.g., parties bringing concealed weapons to the mediation. In addition to using the SCAO screening protocol, there are
practical steps the mediator can take before, during and after the mediation to ensure party safety. The article below, which first
appeared at mediate.com in August 2016, offers some good tips on how mediators can ensure safety throughout the mediation. The
author, a mediator and law professor in Nebraska, focuses on domestic relations mediations, but it offers ideas for all mediators. It is
reprinted with the permission of the author and of mediate.com.

How to Make Mediation Safer
in Cases of High Conflict
by Kristen Blankley
Kristen Blankley

ediation is, by its very nature, a potentially volatile situation. While our perception of mediation might
M
focus on the end goals of peacemaking and relationship building, we often forget that parties enter the mediation in various states
of conflict. While conflict is neither good nor bad in the abstract, conflict certainly has the potential to escalate if not successfully
managed.

Safety should be one of our primary concerns as a mediator, if not our utmost concern. When we think about safety, we should
consider the safety of the parties and ourselves. Safety concerns may come to light in a variety of situations, from threats of violence to
table thumping to displays of weapons in the mediation room. This letter considers a wide variety of safety tips broadly arranged into
the categories of pre-mediation, mediation session, and post-mediation.
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Before the Mediation Begins:
Know Your Surroundings
Before you mediate, be sure that you have become familiar with the location where you will be conducting the session. Do you know
where all of the doors and emergency exits are located? Can you locate the fire alarm or telephone? Will anyone be at that location if
you are mediating at night? Will anyone be screening the parties for weapons? Is the parking lot well lit?
If you are mediating in your own location, you hopefully know all of this information already. If you are mediating on location for one
of the parties or at a different neutral site, you may have to do some research, especially if you suspect some hostility. In some situations,
mediating at a courthouse can be ideal, especially if you are concerned about the presence of a weapon or suspect the need for police
back-up, if necessary.
Keep Important Numbers on Hand
Certainly, we all know that we can call 911 in an emergency. Other numbers can also be helpful, such as the Department of Health and
Human Services.
Address Safety Issues with Parties in Initial Private Sessions
Conducting an initial private session of some sort with each party to a mediation can be helpful in a wide variety of mediation cases.
During those sessions, you can talk to both parties about the relationship with the parties and whether the parties have any particular
safety concerns, button-pushing triggers, or suspicion of weapons possession. In Nebraska [and in Michigan], family mediators are
required to screen for domestic intimate partner abuse, but an initial private session to discuss safety may be helpful in every case, no
matter the subject matter. If the preparation session indicates that safety measures must be taken, you can make process choices based
on these concerns, such as mediating in caucus or asynchronously.
Prepare Yourself for the Individual Case
In addition to the initial private session, mediators can engage in other preparation to help you make these safety decisions. It might be
helpful to review the case file on JUSTICE or other type of database to determine if any protection orders have been sought or ordered
in the case. In some situations, you might want to conduct a background check on a party.
Understand Certain Human Behavior
Most of us have heard about fight or flight (or freeze), but we could learn more about our human reactions to difficult situations.
Understanding these reactions may help us understand our own behavior as well as the behavior in the parties in the room.
During the Mediation:
Arrange Your Room
Consider how you arrange your mediation room in order to promote safety. Consider who should sit closest to the door in the event
that you need to quickly exit the room. Think about the seating arrangement and how closely the parties are to one another and your
proximity to both of them.
In the unusual situation, you may need to remove all scissors, pencils, letter openers, and other ordinary objects that may be used as
weapons.
Consider Modifications to Your “Usual” Procedures
You may want to discuss safety issues in your mediator’s opening statement, such as telling the parties that the process is intended to be
a safe space and that you can take precautions if a party no longer feels safe. If you usually invite opening statements, you may decide to
eliminate them so as to not heighten emotions. Alternatively, opening statements could be given in caucus, instead.
Speaking of Caucuses
Separating the parties in terms of space or time may be a safer way of mediating a high conflict case. If parties do not feel comfortable
meeting in the same room, then use separate caucus rooms for the entire mediation. If parties do not feel comfortable being in the same
building at the same time, then you could consider an asynchronous mediation meeting with different parties on different days.
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Take a Break
If things get heated during a session, changing something in the situation may help calm the temperature in the room. Your options are
plentiful: take a break, tell a joke, offer some snacks, call a bathroom break. In an extreme situation, you may need to close the session.
These techniques should help diffuse the situation and help you assess whether a safety threat is real.
Have Some Company
If you do not feel comfortable being alone with the parties, then make appropriate arrangements. In some situations, solo mediators
may want to use a co-mediation model in order to assert additional authority in the room. At a minimum, you may want to ensure
that other office personnel are in the building and able to check in on your room if tensions elevate. To achieve these ends, you may
need to mediate during business hours and avoid nights and weekend mediations.
Stay Aware
When you suspect that safety may be a concern, you should stay alert. Consider trying to widen your peripheral vision in order to take
in more of the room. Be sensitive to sudden movements, especially if you fear a weapon in the room. In addition, keep an eye on the
non-aggressing party to determine if that party is giving non-verbal cues that the aggressor party may be escalating.
Trust Your Gut
Many of us are mediators because we have a good way with people and can often read their emotions. If you think a party is merely
joking or letting off steam, you very well might be right! Although we generally err in favor of more safety than less, we also do not
want to go overboard. We also want to do our best not to escalate the situation ourselves.
Following the Mediation:
The moments following the close of a mediation may be one of the most critical times in the entire process. Stagger the exit times
of the parties, if possible. One easy way to stagger the exit times is to break the parties into caucus rooms and dismiss the victim party
first, while the aggressor party is still in the building. Have the parties leave through different exits, if possible, and walk the parties to
their car, if appropriate. In extreme circumstances, you may need to call a police escort to ensure that both parties leave the mediation
safely.
This article first appeared at http://www.mediate.com/mobile/article.cfm?id=11344&type=
____________________

About the Author
Kristen M. Blankley is an Associate Professor at the University of Nebraska College of Law. Professor Blankley teaches and writes on a wide
variety of mediation and arbitration topics, including ethics in dispute resolution. In addition, Professor Blankley sits on the boards of
directors of her local community mediation center and statewide mediator association. She is also involved in the ABA Section Dispute
Resolution, notably as the co-chair of the Ethics Subcommittee. She is also a practicing mediator and arbitrator.

Essential Attributes of an Effective Mediator
by Edmund J. Sikorski, Jr.
ver the time spectrum of mediating monetary claims, impasse-causing problems can be categorized as
O
Front-End, Mid-Point, and Late-Point. The focus of this article is to discuss some of the symptoms and
prescriptions for dealing with impasses in each category.
Edmund J. Sikorski, Jr.

Front-End Impasse
1. The “Who Goes First?” Problem There is no right or wrong way to get the bargaining process started,
but the traditional approach is to have the claimant make the first offer. The real question, however, is:
“Why go first?”
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Studies have demonstrated that the “party that made the first offer shifted less from the initial offer than the party who responded to
it.” Barry Goldman, First Offer, 94 Mich. B. J. 22 (2015). This is known as the “first offer advantage.” The explanation for it has to do
with the concept of “anchoring.” “The first offer sets the anchor and establishes the negotiating ‘neighborhood.’ No other number has
the psychological power of the first offer. No other psychological principle has the same punch as the anchoring effect.” Id. at 23; see
generally Richard Birke & Craig R. Fox, Psychological Principles in Negotiating Civil Settlements, 4 Harv. Negot. L. Rev. 1 (1999) (Birke
& Fox).
To avoid an impasse when the “Who goes first?” problem arises, a mediator must intelligently discuss the advantages and disadvantages
of the foregoing so that the parties can make an informed, calculated decision over how to proceed and avoid getting locked up on this
issue.
2. The “Out-Of-The-Ballpark” Problem It is not uncommon for either or both parties to make an unprincipled “out of the ball
park” demand or offer that exceeds or ignores their own “best day in court” case valuations. When that happens, the receiving party
often: a) declares that the mediation is a waste of time; b) complains that the opposite party is not negotiating in good faith; or c)
refuses to respond unless the offering party gives them a new number—thus attempting to have the other side bid against itself.
Avoiding this problem from the outset is particularly important because when a party refuses to “counter” an “out of the ballpark”
demand or offer, it forces the original party to bid against itself. This is something parties almost never do and can often result in an
impasse. And, because parties almost never bid against themselves, a mediator who asks a party to do so risks losing his or her credibility.
The impasse avoidance prescription for this problem is for the mediator to point out from the beginning that it will be much more
productive for each party to start the negotiation by making a “principled” offer grounded in an objective and reasonable evaluation
of the case. For example, the defendant in a personal injury action might make an offer that is based on a line-by-line analysis of
the plaintiff’s schedule of damages with a stated amount allowed for each category of damage claimed by the plaintiff and, where
appropriate, support that analysis with verdicts substantiating each element of damages.
Mid-Point Impasse
1. The “It’s Not the Money, It’s the Principle” Problem From time to time, one party or the other declares that it will not settle for
any amount of money because it would be unprincipled to do so. Of course, if the declarant literally means that statement, the case
will not settle without unconditional surrender by the other side. However, given the reality that only a tiny fraction of cases are
taken to trial, it is highly unlikely that the declarant truly believes his or her own statement. Patricia Lee Refo, Opening Statement: The
Vanishing Trial, 30 ABA J. Sec. Litig. 2, 2–4 (2004).
The impasse avoidance prescription for this problem is for the mediator to encourage a realistic reassessment of damage calculations.
After all, when a party makes the “it’s not the money, it’s the principle” declaration, it usually means that the other side has not offered
an amount of money to settle that does justice to the loss suffered, and the other side is taking it personally (i.e., emotionally). This
may also be a good time for the mediator to review what is and is not possible to accomplish in a court of law, and the expense and risk
of trial. Perhaps the mediator can also explore non-monetary elements of a potential settlement package, including, for example, in a
wrongful-death case suggesting a donation to the decedent’s favorite charity, a change in practice that would help prevent incidents like
the one that caused the decedent’s death, or some memorial to the decedent.
2. The “We Want Them to Know We’re Serious/ We Don’t Want to Move Too Fast Too Soon/ They Aren’t Getting It” Problem
These statements are variations on a single theme—and each signals a mid-mediation impasse. The underlying assumption of the
declarant is that by making small moves, it will result in the other party making larger moves. This tactic is recognized as a hardball
tactic (Keith Lutz, BATNA: Examples of 10 Hard Bargaining Negotiating Skills and Negotiation Strategies, Harv. L. Sch. Program
on Negot. Daily Blog (Nov. 2, 2015)), that is likely to lead to nothing more than a small move by the other side. Moreover, the
declarant’s frustration often will increase as time goes on with very little progress towards a resolution. The underlying problem is that
the negotiating principle of reciprocity is being ignored. Birke & Fox, supra at 40–41. If the speaker is indeed getting close to his or
her bottom line, then this might be the correct strategy—but if this is a result of fear that a larger move will be viewed as a concession
then it can be a counter-productive strategy that leads to frustration on both sides.
The mediator’s prescription is to encourage the parties to re-think their strategy of small movements and to consider a more direct
way of asserting and justifying their settlement position in a way that will not be viewed as a weakness. It may helpful to analogize the
mediation to a dance and to explain that everyone’s goal should be to keep the dance going but not to make it a marathon.
As in a dance, both parties must make reciprocal movements if the process is to be successful. Reciprocal movements have two
components: a) time and b) distance. Time, so that the negotiators can continually re-evaluate their positions; distance, i.e., how far will
they increase the offer or decrease the demand, so that the process continues to make genuine progress. The longer this process goes, the
more likely an agreement will be reached so long as both parties keep closing the distance between them without frustrating the other
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party. In this regard, it is interesting that people tend to be more sensitive to the rate of concessions than to the magnitude of them. Id.
at 43. The pattern of reciprocal movements is even predictable. See generally Don Philbin, Picture It Settled: Negotiation Art Informed By
Science, last visited Dec. 17, 2015).
The foregoing does not imply that the moves must be equal (that is a clear signal that the meeting is in the middle of the negotiating
gap), but that the moves are sufficient to keep the negotiating parties in the mood to continue until one or both sides reach their best
numbers and the distance gap is narrowed to something that can be bridged by a final compromise.
3. The “Nobody Gets Free Discovery/I’m Not Doing Their Homework” Problem The stark reality is that withholding information
in the mediation context is an exercise in futility for three basic reasons:
First: The mediation model is totally dependent on full disclosure—all parties must have access to the same information.
Second: Well over 98 percent of cases settle before actual trial meaning that the withheld information either comes out at some time
before trial or the withheld information was irrelevant or useless.
Third: In the context of insured claims, the reality is that carriers will not pay money to resolve the claim without documentation of
damage, injuries, and treatment.
The mediator’s prescription is to review the foregoing reasoning and encourage the full disclosure of all relevant information.
Late-Point Impasse: The “Let’s Just Cut to the Chase/We’re Not Going Any Higher/Lower” Problem The commonality in these
impasse indicators is the expression of a high degree of frustration with the negotiating process. These perceptions often drive one party
or the other to quit making proposals, which guarantees impasse. There are at least two prescriptions.
First, help the parties slow down, create additional options, and/or “chunk” up their respective remaining available range (if they indeed
have any remaining range) into multiple moves without getting beyond their acceptable range of settlement. The basic idea is to narrow
the gap between the parties to make it more attractive to close the final gap between their positions.
Second, ask the parties if they would consider and/or suggest a bracket in which they could continue the negotiating process. If indeed
the parties have reached their best numbers and a seemingly unbridgeable gap still exists, the mediator may then ask the parties to
focus on their best alternatives to a negotiated settlement agreement (BATNA), by employing decision-tree analysis to bring new focus
to evaluation probabilities. One way to do this is to request that each party review their respective positions by asking the following
questions:
a) “How likely do you believe you are to prevail (expressed as a percentage) if mediation fails and the case is resolved through
adjudication?” At this point, the mediator then adds the two responses together. If the sum of the responses exceeds 100 percent,
this reveals that one or both parties are overconfident about their chances of success, because the chance of plaintiff’s success plus the
chance of defendant’s success logically must equal 100 percent. Russell B. Korobkin, Psychological Impediments to Mediation Success:
Theory and Practice, 21 Ohio St. J. Disp. Resol. 281, 290 (2006).
b) “Assuming that you actually lose the case in court, how would you explain the reasoning of the judge (or jury) that would most likely
be provided to support this adverse judgment?” Asking a lawyer to identify weakness in his/her case is not likely to cause him to
access ideas or information that was not previously considered. However, requesting a specific explanation for an undesirable judicial
determination can increase its perceived plausibility and often reduce, if not eliminate overconfidence. Id. at 297.
Conclusion This article combined descriptions of recurring impasse-creating problems with impasse-avoidance prescriptions to be
administered by an effective mediator. The remedies suggested are based upon principles of party self-determination advanced in the
ABA Model Standards of Conduct for Mediators and in particular Section I (A) which provides in material part: “Self-determination is
the act of coming to a voluntary, uncoerced decision in which each party makes free and informed choices as to process and outcome.”
ABA, Am. Arbitration Ass’n, & Ass’n. Conflict Resol., Model Standards of Conduct for Mediators, 3 (2005). This author believes that
the prescriptions advanced emphasize the value of party autonomy, self-determination, and responsibility and hence argue for the view
that mediation should be facilitative rather than evaluative. These prescriptions are also consistent with the proposition that a mediator
“owns the process” while the parties “own the result.” Fair and impartial processes are central to the legitimacy of decisions reached and
the individuals’ acceptance of those decisions.
This article was originally published in the American Bar Association, Section of Litigation, Alternative Dispute Resolution Committee,
Articles, December 18, 2015.
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The Due Process Protocol and Statutory
Claims Employment Arbitration in Michigan
by Lee Hornberger

INTRODUCTION

Lee Hornberger

his article reviews the influence of the “A Due Process Protocol for Mediation and Arbitration of
Temployment
Statutory Disputes Arising Out of the Employment Relationship” (Protocol) (1995) on statutory claims
arbitration in Michigan. http://naarb.org/protocol.asp

In response to the growth of pre-dispute employment arbitration and at the urging of the National
Academy of Arbitrators, the Task Force on Alternative Dispute Resolution in Employment was created. The Task Force consisted
of American Bar Association, American Civil Liberties Union, Federal Mediation and Conciliation Service, National Academy of
Arbitrators, National Employment Lawyers Association, and Society of Professionals in Dispute Resolution representatives.
On May 9, 1995, the Task Force issued its “Protocol” recommendations. Arnold M Zack, 1994-1995 President of the National
Academy of Arbitrators, called the Protocol a “modest undertaking to protect the credibility of labor management arbitration and to
provide guidance to NAA arbitrators who might be undertaking such [employment arbitration] work.” “The Due Process Protocol:
Getting There and Getting Over It,” Beyond the Protocol: The Future of Due Process in Workplace Dispute Resolution, 2 NAA Conference,
Chicago, April 13-14, 2007 (Beyond). http://www.law.harvard.edu/programs/lwp/people/staffPapers/zack/Protocol%20getting%20
there%20and%20over%20it.%20PUblished%20format.pdf

THE PROTOCOL
Statutory Employment Disputes
The Protocol concerns statutory employment dispute arbitration. It provides that such arbitration which is conducted under proper due
process safeguards should be encouraged in order to provide expeditious, inexpensive, and fair enforcement of statutory disputes.

Timing of Agreement to Arbitrate
The Protocol did not achieve consensus on the timing of an agreement to arbitrate statutory disputes. The Protocol achieved consensus
concerning some procedural due process issues.

Representation by Counsel
The Protocol provides:
1. Employees should have the right to be represented by a representative of their own choosing. This right should be included in the
arbitration agreement.
2. Payment for representation should be determined between the employee and the representative. The employer should reimburse a
portion of the employee’s attorney fees, especially for lower paid employees. The arbitrator should have authority to provide for fee
reimbursement, in whole or in part, as part of the remedy in accordance with applicable law or the interests of justice.

Neutral Arbitrator
The Protocol provides that:
1. Arbitrators should have hearing conduct skills, statutory issue knowledge, and familiarity with the workplace and employment
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environment. Arbitrator rosters should be established on a nondiscriminatory and diverse basis in order to satisfy the parties that their
interests and objectives will be respected.
2. A
 rbitrators whom both parties trust should be selected. The arbitrator must be unbiased. Arbitrators should decline cases if they
believe the procedure lacks requisite due process.
3. Upon request of the parties, the designating agency should utilize a procedure such as that of the American Arbitration Association.
The selection process could empower the agency to appoint an arbitrator if the striking procedure is unacceptable or unsuccessful.
4. The arbitrator has a duty to disclose any relationship which might reasonably constitute or be perceived as a conflict of interest. The
arbitrator should be required to sign an oath affirming the absence of such present or preexisting situations.
5. A
 rbitrator impartiality is best assured by the parties sharing the arbitrator fees and expenses. If economic conditions do not permit
this, the parties should agree on an appropriate split. In the absence of an agreement, the arbitrator should determine the payment
allocation.

Discovery
The Protocol provides for access to information and encourages adequate but limited pre-hearing discovery. Employees should have
reasonable pre-hearing and hearing access to all information reasonably relevant to their claims. Necessary pre-hearing depositions
consistent with the expedited nature of arbitration should be available.

Fair Hearing
The Protocol provides the arbitrator should be bound by applicable agreements, statutes, and procedural rules, including the authority
to determine the hearing time and place; permit reasonable discovery; issue subpoenas; decide arbitrability; preserve hearing order and
privacy; rule on evidentiary issues; and determine the close of the hearing and procedures for post-hearing submissions. The arbitrator
should be empowered to award whatever relief would be available in court.

Written Opinion
The Protocol recommends the arbitrator should issue an award resolving the submitted dispute. The award should contain:
1. A summary of the issues, including types of disputes, damages and other relief requested and awarded,
2. A statement of any other issues resolved, and
3. A statement regarding the disposition of any statutory claims.
The Protocol recommends the arbitrator’s award should be final and binding and the scope of review should be limited.

DESIGNATING AGENCIES’ RESPONSES TO THE PROTOCOL
American Arbitration Association
According to the AAA, the Protocol seeks to ensure fairness and encourages arbitration of statutory disputes, provided there are due
process safeguards. AAA Employment Arbitration Rules and Mediation Procedures, November 1, 2009 (AAA Rules). https://www.adr.
org/aaa/ShowProperty?nodeId=/UCM/ADRSTG_004362&revision=latestreleased
The AAA Rules provide for:
1. The right to representation by counsel or other authorized representative. AAA Rule 19.
2. Appointment of neutral arbitrators, party appointed arbitrators, chairperson, disclosure, disqualification of arbitrator, communication
with arbitrator, and arbitrator vacancies; and the employer pays the arbitrator’s compensation for disputes arising out of an employerpromulgated plan. AAA Rules 12-18, and 44.
3. Reasonable discovery, including discovery of witness information and discovery authority. AAA Rules 8-9.
4. A fair arbitral hearing, including providing for administrative conferences, arbitration management conferences, hearing locale,
stenographic record, oath requirements, order of proceedings, evidence requirements. and closing of hearing. AAA Rules 7-8, 10-11,
20, 25, 28, 30, and 33.
5. A written award. AAA Rule 39.
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National Academy of Arbitrators
The NAA has Guidelines for Standards of Professional Responsibility for Arbitrators in Mandatory Employment Arbitration (2014).
http://naarb.org/Guidelines_for_standards.asp The Guidelines are intended to assist arbitrators in deciding whether to accept a case
and to fairly conduct a case. The Guidelines provide for:
1. Adequate rights of representation.
2. A fair manner for the selection of a neutral arbitrator. Arbitrator compensation arrangements should be fair.
3. Arbitrator authority to ensure reasonable discovery.
4. A fair hearing. This includes arbitrator remedial authority equal to that provided by statute, and no unfair hearing restrictions.
5. A written award.

Financial Industry Regulatory Authority
Statutory employment claims may be arbitrated only if the parties have agreed to arbitrate them, either before or after the dispute arose.
http://finra.complinet.com/en/display/display_main.html?rbid=2403&element_id=4096 If the parties agree to arbitration, the claim
will be administered under Rule 13802. FINRA Rules provide for:
1. Right to representation by counsel. FINRA Rule 13208.
2. Neutral public arbitrators. FINRA Rule 13802.
3. Discovery. FINRA Rules 13505-13514.
4. Fair hearing. FINRA Rules 13600-13609. This includes any relief that would be available in court. FINRA Rule 13802 (e).
5. The Arbitrator must issue an award setting forth a summary of the issues, including the types of disputes, the damages or other relief
requested and awarded, a statement of any other issues resolved, and a statement regarding the disposition of any statutory claims.
FINRA Rule 13802(e).

JAMS
JAMS has promulgated its Policy on Employment Arbitration Minimum Standards of Procedural Fairness (JAMS Policy). https://
www.jamsadr.com/employment-minimum-standards/ JAMS supports the application of the Protocol and intends that its Employment
Arbitration Rules and Procedures be consistent with the Protocol. The JAMS Policy provides for:
1. The right to representation by counsel. Standard No 3. Rule 12.
2. Arbitrator neutrality. Standard No 2. Rule 7.
3. Discovery, including exchange of core information and some depositions. Standard No 4.
4. A fair hearing, including all remedies available in a court, presentation of evidence, hearing location, and mutuality, Standard No’s 1,
5, and 6-7. Rules 19, 20, 21, and 22.
5. A written award. Standard No 8. Rule 24.

INITIAL COURT DISCUSSION OF PROTOCOL
Initially the Protocol was cited by some courts in considering arbitration due process issues. Jacquelin Drucker, “The Protocol
in Practice: Reflections, Assessments, Issues for Discussion, and Suggested Actions,” Beyond. http://heinonline.org/HOL/
LandingPage?handle=hein.journals/emplrght11&div=16&id=&page= Hooters v Phillips, 39 F Supp 2d 582 (D SC 1985), aff’d 173
F3d 933 (4th Cir 1999), alluded to the Protocol. Rosenberg v Merrill Lynch Pierce Fenner & Smith, 995 F Supp 190, 208 n 23 (D Mass
1998), aff’d 170 F3d 1 (1st Cir 1999), cited the Protocol.
Cole v Burns Int’l Security Services, 105 F3d 1465, 1490-1491 (1997), cited the Protocol concerning the arbitrator fee payment issue.
Cole held an arbitration agreement must:
Provide for neutral arbitrators,
Provide for appropriate discovery,
Require a written award,
Provide for all relief available in court, and
Not require employees to pay either unreasonable costs or any arbitrators’ fees as a condition of access to the arbitration tribunal. Id. at
1482.
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ARBITRATION DUE PROCESS IN MICHIGAN COURTS
The Michigan Supreme Court had previously reviewed arbitration procedural due process issues in Renny v Port Huron Hosp, 427 Mich
415; 398 NW2d 327 (1986). Renny held:
where an employee has expressly consented to submit a complaint to a joint employer-employee grievance board established by the
employer with the knowledge that the resulting decision is final and binding, the decision shall be final unless the court finds as a matter
of law that the procedures used did not comport with elementary fairness. Id. at 418.
In Renny the employee was not permitted to have counsel present or see the complaint against her. She was not informed of the
identity of witnesses testifying at the hearing. She was not present during the testimony or during opening remarks. There were no
records or transcripts of the discharge hearing, and the tribunal made no finding. No witnesses could be called without the tribunal’s
consent. A witness’s appearance was voluntary. An employee had no right to cross examine or rebut testimony or to make closing
arguments. Id. at 423-424.
Renny held elements necessary to fair arbitration proceedings are:
1. Adequate notice to persons who are to be bound by the adjudication;
2. The right to present evidence and arguments and the fair opportunity to rebut evidence and argument by the opposing argument;
3. A formulation of issues of law and fact in terms of the application of rules with respect to specified parties concerning a specific
transaction. situation, or status;
4. A rule specifying the point in the proceeding when a final decision is rendered; and,
5. Other procedural elements as may be necessary to ensure a means to determine the matter in question. ... . Id. at 437.
A Court of Appeals Conflicts Panel subsequently reviewed arbitration procedural due process issues in Rembert v Ryan’s Family Steak
Houses, Inc, 235 Mich App 118; 596 NW2d 208, lv dn 461 Mich 923 (1999).
Rembert did not cite the Protocol although it cited the AAA National Rules for the Resolution of Employment Disputes. Id. at 160 n
32. Rembert indicated:
While our decision upholds the principle of freedom of contract and advances the public policy that strongly favors arbitration, it
does so subject to two conditions generally accepted in the common law: that the agreement waives no substantive rights, and that the
agreement affords fair procedures. Id. at 124.
Rembert noted that Renny and Cole, as well as leading ADR organizations, “suggest certain baseline fundamentals to ensure fairness in
an arbitral process for discrimination claims.” Id. at 161. Rembert held that to satisfy Renny and MCR 3.602, the arbitration procedures
must provide:
1. Clear notice the employee is waiving the right to adjudicate claims in court and is instead opting for arbitration,
2. The right to representation by counsel,
3. A neutral arbitrator,
4. Reasonable discovery,
5. A fair arbitral hearing, and
6. Written awards containing findings of fact and conclusions of law. Id. at 163-165.
Saveski v Tisco Architects, Inc, 261 Mich App 553, 556; 682 NW2d 542 (2004), said the Rembert record requirements are more
stringent because a court reviewing a civil rights claim must have a means of analyzing whether the arbitrator properly preserved the
employee’s statutory rights.
There are no other published Michigan cases discussing the Rembert due process requirements. Miller v Miller, 474 Mich 27; 707
NW2d 341 (2005), held a Michigan Domestic Relations Arbitration Act, MCL 600.5701 et seq, arbitration hearing does not have to
be a formal hearing if “the parties and the arbitrator” agree it does not have to be. Any possible tension between Miller and Rembert is
probably unimportant in employment arbitration cases since parties are unlikely to agree to an informal hearing.

MICHIGAN UNIFORM ARBITRATION ACT
The Michigan Uniform Arbitration Act, MCL 691.1681 et seq. (effective July 1, 2013), governs an agreement to arbitrate whenever
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made. MCL 691.1683. A party may be represented by counsel. MCL 691.1696. The arbitrator may award attorney fees if authorized
by law or by agreement of the parties. MCL 691.1701. An individual who has a known, direct, and material interest in the outcome of
the arbitration or a known, existing, and substantial relationship with a party shall not serve as a neutral arbitrator. MCL 691.1691 and
.1692. There are provisions for subpoenas, depositions, and discovery. MCL 691.1697. The arbitrator may award punitive damages or
exemplary relief if authorized by law and the evidence justifies the award and may order remedies that the arbitrator considers just and
appropriate under the circumstances. The fact that such a remedy could not or would not be granted by the court is not a ground for
refusing to confirm an award. MCL 691.1701. An arbitrator shall make a record of the award. MCL 691.1699.

CONCLUSION
Michigan case law is largely consistent with the Protocol recommendations of right to representation, reasonable discovery, impartial
arbitrators, fair hearing, and written awards. Rembert did not adopt the Protocol suggestion of the employer paying part of the
employee’s attorney fees, absent statutory requirement. Miller’s authorization of an informal hearing, if agreed to by the parties and the
arbitrator, has not affected the Rembert due process rules. The Michigan Uniform Arbitration Act is not inconsistent with the Protocol
and codifies some of the Protocol recommendations.
____________________
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Lee Hornberger is an arbitrator and mediator. He was selected to the 2016 Michigan Super Lawyers list, is a recipient of the George N.
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Traverse-Leelanau-Antrim Bar Association, former President of the Grand Traverse-Leelanau-Antrim Bar Association, and former Chair of the
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group of Michigan’s top mediators. He received his B.A. and J.D. cum laude from The University of Michigan and his LL.M. in Labor Law
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ALTERNATIVE DISPUTE RESOLUTION SECTION

3nd Annual ADR Summit:
Elevate Your Mediation and Negotiation Skills to the Next Level
March 21, 2017, 8:30 a.m.-5:30 p.m.
WMU-Cooley Law School, 2630 Featherstone Rd, Auburn Hills
P #:___________________
Name: ______________________________________________
Your Firm: __________________________________________
Your Law School (if student): ____________________________
Address: ____________________________________________
City:________________________ State: ____ Zip: _________
Telephone: ( _____ ) ______________________
E-mail Address: _____________________________________

Enclosed is check # ________________ for $ ____________

Details

REGISTRATION DEADLINE: March 17, 2017

J. Anderson “Andy” Little, is the author of the ABA’s bestselling book, Making Money Talk, How to Mediate Insured Claims
and Other Monetary Disputes. When Andy presented at ICLE’s
2014 Advanced Negotiation and Dispute Resolution Institute, he
left a profound impression, helped many registrants change and
enhance their techniques and approach to mediating, and left many
attendees asking to hear more of his tips. Andy chairs the North
Carolina Dispute Resolution Commission, is first chair of the NC Bar
Association- Dispute Resolution Section, and chair of the Dispute
Resolution Committee. A successful trial lawyer, Andy has mediated
more than 4,000 cases over the last 15+ years.
Eight hours of SCAO-approved Advanced Mediation Training credit
pending.

Cost
 ADR Section Members ...........................................................$155
 Non-Section Members .............................................................$195
 Law Students ............................................................................$25
 WMU Cooley Law Students ..................................................FREE
Law school students must submit their form by mail to receive this reduced rate.

Please make check payable to: State Bar of Michigan

A limited number of free scholarships for CDRC employees are
available. To request a scholarship contact bob@thepeacetalks.com.

To pay with credit/debit card visit http://e.michbar.org

Questions

Materials

For additional information regarding the seminar contact Robert
E. Lee Wright at (616) 682-7000 or bob@thepeacetalks.com.

Please note: Materials will be posted in the event library
several days before the seminar. To access the library:

Register One of Two Ways

1.

Go to http://connect.michbar.org/communities/
mycommunities (You will be directed to a log-in page
before you see the Groups page)

Online: visit http://e.michbar.org

2.

Double-click on the event name

3.

Materials will be on the library tab.

State Bar of Michigan, Attn: Seminar Registration
306 Townsend Street, Lansing, MI 48933

Mail your check and completed registration form to:

Cancellation Policy: All cancellations must be received at least 48 business hours before the start date of the event and registration refunds are subject to
a $20 cancellation fee. Cancellations must be received in writing by e-mail (tbellinger@mail.michbar.org), or by U.S. mail 306 Townsend St., Lansing, MI 48933
ATTN: Tina Bellinger.). No refunds will be made for requests received after that time. Refunds will be issued in the same form payment was made. Please allow two
weeks for processing. Registrants who cancel will not receive seminar materials.
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Upcoming Mediation Trainings
General Civil
Mediation Training
The following 40-hour mediation trainings
have been approved by SCAO to fulfill the
requirements of MCR 2.411(F)(2)(a). For
more information, visit the SCAO Office of
Dispute Resolution web-site, and click on
“Mediation Training:”
http://courts.mi.gov/Administration/SCAO/
OfficesPrograms/ODR/Pages/MediationTraining-Dates.aspx

Grand Rapids: April 26-28,
May 3-5, 2017
Training sponsored by Dispute Resolution
Center of West Michigan
Register online at http://drcwm.org/
training/ or call 616-774-0121
Mount Pleasant: May 8-9, 15-16,
22-23, 2017
Training sponsored by Resolution Services
Center
For more information, call 517-485-2274
or email at mediate@rsccm.org
Petoskey: May 22-24, 31, June 1, 2017
Training sponsored by Northern Community
Mediation
Register online at http://www.
northernmediation.org/
or call 231-487-1771
Bloomfield Hills: July 24 - 28, 2017
November 14, 21, 28,
December 5, 12, 2017
Training sponsored by
Oakland Mediation Center
Register online at www.mediation-omc.org/
or call 248-348-4280 ext. 216

Plymouth: October 12-14, 27-28, 2017
Training sponsored by Institute for
Continuing Legal Education
Register online at www.icle.org, or call
1-877-229-4350.

Domestic Relations
Mediation Training
The following 40-hour mediation trainings
have been approved by SCAO to fulfill the
requirements of MCR 3.216(G)(1)(b):

Bloomfield Hills: May 25, June 1, 8, 15,
22, 29, 2017
Training sponsored by Oakland Mediation
Center
Register online at www.mediation-omc.org
or call 248-348-4280 ext. 216

Advanced
Mediation Training
Mediators listed on court rosters must
complete eight hours of advanced mediation
training every two years. The trainings listed
below have been pre-approved by SCAO to
meet the content requirements of the
court rules (MCR 2.411(F)(4), MCR 3.216(G)
(3)) for advanced mediation training for
both general civil and domestic relations
mediators.

Third Annual ADR Section Summit
(8 hrs)
“Elevate Your Mediation and Negotiation
Skills to the Next Level”
Trainer: Andy Little
Training sponsored by ADR Section of State
Bar of Michigan
Register: http://www.michbar.org/news/
viewevent/eid/639
Holland: April 18, 2017
“The Art of Mediation: Being in the
Moment” (4 hrs)
Trainer: Anne Bachle Fifer
Training sponsored by Mediation Services
Register online at http://mediationservices.
works/content/training
or call 616-399-1600
Belleville: May 23-24, 2017
“Elder Mediation” (16 hrs)
Trainer: Zena Zumeta
Training sponsored by Mediation Training
and Consultation Institute
Register online at info@learn2mediate.com

Lansing: March 13, 2017
“Probate Litigation Mediation” (8 hrs)
Trainers: Sally Babbitt & Peg MacDougall
Training sponsored by Resolution
Services Center
For more information, call 517-485-2274
or email at mediate@rsccm.org
Auburn Hills: March 21, 2017

How to Find Mediation Trainings Offered in Michigan
Mediation trainings are regularly offered by various organizations around Michigan. Mediators who wish to
apply for court mediator rosters must complete a 40-hour training approved by the State Court Administrative
Office. Courts maintain separate rosters for general civil and domestic relations mediators, and there are
separate 40-hour trainings for each. In addition, domestic relations mediators must complete an 8-hour course on
domestic violence screening. Mediators listed on court rosters must complete eight hours of advanced mediation
training every two years. MCR 2.411(F)(4)/3.216 (G)(3).
Most mediation trainings offered in Michigan are listed on the SCAO Office of Dispute Resolution web-site:
http://courts.mi.gov/Administration/SCAO/OfficesPrograms/ODR/Pages/Mediation-Training-Dates.aspx
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Editor's Notes
The Michigan Dispute Resolution Journal is looking for articles on ADR subjects for future issues. You are
invited to send a Word copy of your proposed article to The Michigan Dispute Resolution Journal Editor Lee
Hornberger at leehornberger@leehornberger.com.
Articles that appear in The Michigan Dispute Resolution Journal do not necessarily reflect the position of the
State Bar of Michigan, the ADR Section, or any organization. Their publication does not constitute endorsement
of opinions, viewpoints, or legal conclusion that may be expressed. Publication and editing are at the discretion
of the editor.
Prior ADR Quarterlies are at http://connect.michbar.org/adr/newsletter.

ADR Section Member Blog Hyperlinks
The SBM ADR Section website contains a list of blogs concerning alternative dispute resolution topics that have been submitted by members of
the Alternative Dispute Resolution Section of the State Bar of Michigan.
The list might not be complete. Neither the State Bar nor the ADR Section necessarily endorse or agree with everything that is in the blogs.
The blogs do not contain legal advice from either the State Bar or the ADR Section.
If you are a member of the SBM ADR Section and have an ADR theme blog you would like added to this list, you may send it to Dispute
Resolution Journal Editor Lee Hornberger at leehornberger@leehornberger.com with the word BLOG and your name in the Subject of the e-mail.
The blog list link is: http://connect.michbar.org/adr/memberblogs.

ADR Section Social Media Links
Here are the links to the ADR Section's Facebook and Twitter pages.
You can now Like, Tweet, Comment, and Share the ADR Section!
https://www.facebook.com/sbmadrsection/
https://twitter.com/SBM_ADR

Expanded ADR Section Homepage
The ADR Section has expanded and updated the Homepage of its website. The site is
at http://connect.michbar.org/adr/home . The Homepage includes the Section Mission
Statement, Who We Are, Why You Should Join the ADR Section, and Let Litigants
Know that MEDIATION Really Works. The Homepage also provides access to the
Section calendar, events, and ADR Section publications.
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MEMBERSHIP
2016-2017
MEMBERSHIP APPLICATION
APPLICATION 2015-2016
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating. To
comply with State Bar of Michigan requirements, lawyer applicants to the ADR Section are called Members and nonlawyer applicants to the ADR Section are called Affiliates. The Section’s mission is:
The Alternative Dispute Resolution Section provides members of the State Bar of Michigan and the
general public with creative leadership in the dispute resolution field. The Section fosters diversity in
the profession, develops and offers educational programs, promotes access to litigation alternatives
regardless of income, monitors legislative and judicial activity and provides policy guidance,
information and technical assistance on ethical issues, dispute resolution techniques and training
design. The Section produces publications which promote wider use and excellence in the provision
of alternative problem-solving techniques and dispute resolution services.
Membership in the Section is open to all members of the State Bar of Michigan. Affiliate status is open
to any individual with an interest in the field of dispute resolution.
The Section’s annual dues of $40.00 entitle you to receive the Section’s Newsletter, participate in programming,
further the activities of the Section, receive Section listserv announcements, and participate in the Section’s
discussion listserv, and receive documents prepared by and for the ADR Section.
In implementing its vision, the ADR Section is comprised of various Action Teams. You are encouraged to participate
in the activities of the Section by joining an Action Team. Information on Action Teams will be forwarded upon
processing of this Application.
Note:Dues
Dues are
are due
due between
between October
Note:
October11and
andDecember
November31.
30.

APPLICATION TYPE:
Affiliate
APPLICATION
TYPE:_______
______Member
Member ________
_______ Affiliate
NAME:______________________________________________
NAME:
_________________________________________
ADDRESS:__________________________________________
ADDRESS:
______________________________________
___________________________________________________
________________________________________________
CITY:_________________STATE:______
CITY:
_______________STATE:_____ ZIP
ZIP CODE_________
CODE:________
PHONE:_
_
___________________________________________
PHONE: ________________________________________
E-MAIL:_____________________________________________
E-MAIL:
_________________________________________
State
Bar
State BarNo._________________(if
No._______________ (if applicable)
applicable)

All orders must be accompanied by
payment. Prices are subject to change
without notice.
Please return payment to:
William D. Gilbride Jr.
Abbott Nicholson PC
300 River Place Dr Ste 3000
Detroit, MI 48207-5066

Have you
this
Section
before:_____________
Have
youbeen
beenaaMember
Memberofof
this
Section
before: _________
Are
you
currently
receive
the
Dispute
Resolution
Journal?______
Are you currently receiving the ADR Quarterly?
_________

Annual dues are $40.00, or $48.00 if Member or Affiliate certificate is requested. There is no
proration for dues and membership must be renewed on October 1 of each year.
Make checks payable to State Bar of Michigan: Enclosed is check # ___________ for __________
Or charge my

VISA

MasterCard

Members using a Visa or Mastercard must join online at e.michbar.org.

Credit Card # ____________________________________________ Amount: __________________

Non-members must submit payment by check.

Expiration Date: ____________ Authorized Signature: ________________________________________
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Connect With Us

The Alternative Dispute Resolution Section has a website and interactive community for its members - SBM Connect. This private
community enhances the way we communicate and build relationships through the Section. Log in to SBM Connect today and see
what the buzz is all about!
The ADR Section SBM Connect hyperlink is:
http://connect.michbar.org/adr/home
• ACCESS to archived seminar materials and The Michigan Dispute Resolution Journal
• FIND upcoming Section events
• NETWORK via a comprehensive member directory
• SHARE knowledge and resources in the member-only library
• PARTICIPATE in focused discussion groups

ADR Section Mission
The mission of the Alternative Dispute Resolution Section is to encourage conflict resolution by:
1) Providing training and education for ADR professionals;
2) Giving professionals the tools to empower people in conflict to create optimal resolutions; and
3) Advancing the use of alternative dispute resolution processes in our courts, government, businesses, and communities.

Join the ADR Section
The ADR Section of the State Bar of Michigan is open to lawyers and other individuals interested in participating.
The Section’s annual dues of $40 entitles you to receive the Section’s Newsletter, participate in programming, further the activities of
the Section, receive Section listserv announcements, and participate in the Section’s discussion listserv.
In implementing its vision, the ADR Section is comprised of various Action Teams. You are encouraged to participate in the
activities of the Section by joining an Action Team.
The membership application is at: http://connect.michbar.org/adr/join.
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Thanks to the Sponsors of the 2016 Annual Meeting!

LeibADR LLC

Southeastern Dispute
Resolution Services

Anne Bachle Fifer
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The Michigan Dispute Resolution Journal is published by the ADR Section
of the State Bar of Michigan. The views expressed by contributing authors
do not necessarily reflect the views of the ADR Section Council. The
Michigan Dispute Resolution Journal seeks to explore various viewpoints in
the developing field of dispute resolution.
For comments, contributions or letters, please contact: 
Lee Hornberger - leehornberger@leehornberger.com - 231-941-0746
Joseph C. Basta - jcbasta@yahoo.com - 313-378-8625
Sheldon Stark - shel@starkmediator.com - 734-417-0287
http://connect.michbar.org/adr/newsletter

