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Shelley A. Kester, Family Law Section Chairperson 2022-2023

From the Chairperson

“Before anything else, preparation is the key to 
success.” 

– Alexander Graham Bell

As the school year draws to a close, your clients who are 
parents of school aged children may be evaluating the prior 
school year and concluding that a new school arrangement 
should be pursued. While a desire for a change of school 
can result from a new employment opportunity or because 
of changes in the configuration of their family, it is also not 
uncommon in this era of school choice that the desire for a 
change is the result of their own assessment of the previous 
year and their child’s experience. 

Parents may be considering the quality of education, the 
pace of their child’s academic growth, or the extra-curricular 
opportunities their child did or did not receive this past year. 
Their child may have post-high school athletic or academic 
goals that a change might better support in contrast to their 
current educational arrangement. Their child’s own unique 
health considerations or special needs may cause a parent to 
look at available supportive services and leave them wonder-
ing whether greater remedial support could be found for their 
child at a new school.  And, given that nationally, suicide re-
mains the second leading cause of death for children ages 10-
14,1 a parent of a child drifting or struggling at school may 
speculate that their child’s overall mental health and social 
development will benefit by leaving an unsuccessful social set-
ting. It is not uncommon for practical considerations to also 
motivate a desire for school change. For the parent working a 
significant distance from the child’s current school, with little 
to no after school support which in turn denies their child the 
means to join in extra-curriculars after school events, or for 
the parent whose work schedule and the distance and/or cost 
of gas deny their child the ability to participate for economic 
reasons, that parent may conclude a school in closer proximity 
would allow their child the ability to participate and  afford 
that parent and their child the opportunity to share in some 
meaningful childhood memories and experiences.

While it may seem premature to plan for the next aca-
demic year when most of us have not yet laid down a beach 
towel, if a change of school motion is being considered, partic-
ularly if there is no agreement, time is of the essence to arrange 
a hearing date sufficiently in advance of the next school year, 
and preparation is the key to success. Start now.

If your client has sole legal custody, that client has the le-
gal authority to select the school without the agreement of the 
other party. However, a significant change of school location, 
particularly when coupled with other factors, even where a 
party has sole legal custody could predictably trigger the other 
parent to file a motion to modify custody or parenting time. 
Being prepared to respond to a motion to modify with your 
planned rationale and supporting evidence is simply prudent.

More commonly, parties share joint legal custody, making 
early preparation essential. Joint custody means that parents 
will together share decision-making authority for the import-
ant decisions affecting the welfare of the child.2 Decisions “af-
fecting the welfare of the child” include, but are not limited 
to, medical and educational decisions.3 Where parents agree to 
a school change, they may do so and should document their 
agreement by an Order through consent.

In cases where parents do not agree on a school change, 
the court must decide based on the best interests of the minor 
child. An evidentiary hearing, often referred to as a Lombardo 
hearing, is necessary to resolve school choice disputes.4 Un-
der Lombardo, it is the court’s duty to determine the issue in 
the best interests of the child.5 In doing so, the court must 
consider, evaluate, and determine each of the factors listed in 
MCL 722.23. Yet, if the “important decision” at issue will not 
affect the established custodial environment, the court is only 
required to make explicit factual findings. 

To persuasively argue a school choice motion, it is helpful 
to tie your arguments to the relevant best interest factors. Here 
are some strategies for addressing these factors:

• Capacity and Disposition to Provide Food, Clothing, 
Medical or other Remedial Care: Maps charting the dis-
tance between schools and summarizing travel expenses 
and the resulting cost savings over the course of a year may 
be useful exhibits.
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Endnotes

1  2022 Michigan Suicide Prevention Commission Annual Re-
port, citing Centers for Disease Control and Prevention, Na-
tional Center for Injury Prevention and Control.

2 MCL 722.26a(7).

3 See Shulick v. Richards, 273 Mich App 320, 327; 729 NW2d 
533 (2006).

4 Lombardo v Lombardo, 202 Mich App 151; 507 NW2d 788 
(2006).

5 Id., at 159.

• Emotional Ties and Stability: Demonstrate how the pro-
posed school change would either maintain or enhance 
the child’s emotional ties to the parents, siblings, or other 
significant people in their life, including the existence of 
pre-existing relationships in the new school or the lack 
of relationships at the current school. Evaluate the lim-
itations of stability and continuity in the child’s current 
environment and the benefits change would bring or risks 
avoided by a change.

• Educational and Emotional Needs: Highlight how the 
new school will better meet the child’s educational and 
emotional needs, such as offering tailored academic pro-
grams, smaller class sizes, or better supportive or greater 
access to special education services.

• Child’s Home, School, and Community Record: Provide 
evidence of the child’s performance through report cards, 
state testing and involvement in their current school and 
community and show how the proposed school would of-
fer similar or even better opportunities well-suited to your 
child. It may also be beneficial to call an expert in special ed-
ucation services or other criteria pertinent to comparing ac-
ademic and extra-curricular opportunities for comparison.

• Child’s Preference: If the child has expressed a preference 
and is of sufficient age and maturity, their opinion may 
be considered by the court. Present evidence of the child’s 
preference, such as statements made to a custody evalua-
tor, guardian ad litem, or in some cases, direct testimony. 

The child’s counselor may offer helpful testimony in sup-
port of a child’s desire for change.

• Parental Cooperation and Involvement: Emphasize the 
willingness and ability of both parents to cooperate and 
facilitate a close and continuing relationship with the 
child, regardless of the school choice outcome. 

You play an important role by learning about the issues 
motivating the desire for change, assessing the degree to which 
the client has analyzed the pros and cons and by helping your 
client identify and secure the evidence in the form of witnesses 
and exhibits to help them improve their child’s educational 
experience and life. Additionally, you are in a position to help 
them honestly evaluate whether such disruption might be bet-
ter avoided, all things considered. As a final precautionary tip 
– get out there and enjoy the sun!
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By Ryan M. O’Neil

LEGAL THEORY

Admit or Not to Admit   

Guardian Ad-Litems (“GAL”) serve a vital function in 
domestic relations cases. GALs serve, quite literally, as the eyes 
and ears of the court. GALs are able to bring a a ground zero 
perspective to the court from about the children and families 
that the court serves.  A GAL is able to interview minor chil-
dren, visit a parent’s home, and talk to the individuals that are 
a part of a child’s life.  

Tthese exhaustive efforts are reduced to a written report 
and recommendation.  It is not uncommon for one or both 
attorneys to seek to have the written report entered into ev-
idence.  But given that these reports may consider hearsay 
statements, should they be admissible?  

That question appeared to be answered last year in Mild-
enberg v. Mildenberg, unpublished per curiam opinion of 
the Court of Appeals, issued September 29, 2022 (Docket 
Nos. 357175, 358328).  Though unpublished and therefore 
non-binding, the Court of Appeals ruled that a GAL report 
was admissible pursuant to the Michigan Court Rules. In 
Mildenberg, the trial court admitted the report pursuant to 
MCR 5.121(C), which provides that the GAL is required to 
“conduct an investigation and shall make a report in open 
court or file a written report of the investigation and recom-
mendations.” And, under MCR 5.121(D)(1), that report 
may be received by the trial court, even if it would not be 
admissible under the rules of evidence.  The Court of Appeals 

found that the trial court did not err in relying upon MCR 
5.121.  Even though that rule addresses submission of GAL 
reports in probate matters, the court rules apply generally un-
less otherwise restricted.  

So that’s that.  GAL reports are admissible into evidence 
pursuant to MCR 5.121.  Even though this was an unpub-
lished opinion it will surely hold up. . . 

Whoops, yeah about that…
Along came Kuebler v. Kuebler, _____ Mich App _____, 

______ NW2d ______, 2023 (Docket No. 362488), out of 
Washtenaw County.  Just like in Mildenberg, a party sought to 
admit the GAL report into evidence and the other party ob-
jected.  The trial court admitted the report under the hearsay 
“catch-all” exception.  On appeal, the moving party argued 
the report was admissible pursuant to MCR 5.121.  After-
all, the Court of Appeals had just found that GAL reports in 
domestic relations cases were admissible under MCR 5.121.  

This particular Court of Appeals panel rejected both ar-
guments:  

The requirements of the catch-all exception “are 
stringent and will rarely be met,” and this exception 
should not be applied in a manner that will “swallow” 
the hearsay rules through overuse. People v Katt, 
468 Mich 272, 289; 662 NW2d 12 (2003). “To be 
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admitted under MRE 803(24), a hearsay statement 
must: (1) demonstrate circumstantial guarantees 
of trustworthiness equivalent to the categorical 
exceptions, (2) be relevant to a material fact, (3) be 
the most probative evidence of that fact reasonably 
available, and (4) serve the interests of justice by its 
admission.” Id. at 290.
The Court found that the trial court did not analyze each 

of the required factors under MRE 803(24) and that admis-
sion of the report under this hearsay exception was incorrect.  
The Court then turned to MCR 5.121.  The Court, without 
directly addressing the unpublished ruling in Mildenberg, re-
jected this argument and instead ruled that “the organization-
al placement in the structure of the court rules supports that 
this rule applies in probate court proceedings, not domestic 
relations actions.” 

MCL 722.27(1)(d) governs the use of GALs in domestic 
relations matters.  The statute does not provide for admission 
of a GAL’s report.  The Court compared a GAL report to that 
of a Friend of the Court report in custody disputes stating 

that, in the case of an FOC report, it may be considered by the 
trial court but is not admissible into evidence unless agreed 
upon by both parties.  

The Court did not expand upon how the report, while not 
admissible into evidence, may nonetheless be considered by the 
court.  Unless this issue is addressed by the Michigan Supreme 
Court, the law as it stands in Michigan in the near future is that 
GAL reports will not be admissible into evidence.  

About the Author

Ryan M. O’Neil is a 2005 graduate of the University of 
Michigan where he earned a B.A. in English and American 
History. Mr. O’Neil earned his Juris Doctor from the Western 
Michigan University Cooley Law School and was admitted to 
the State Bar of Michigan in 2008. He is also licensed to prac-
tice law in the United States District Court - Eastern District of 
Michigan. Mr. O’Neil currently serves as a Friend of the Court 
Referee in Oakland County. 
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MILITARY MATTERS

Review of Michigan Appellate Decisions 
Since June 2021 Concerning Mediation 

By Lee Hornberger, Arbitrator and Mediator

Introduction   

This update reviews significant Michigan appellate cases 
issued since June 2021 concerning family law, mediation, and 
settlements.1

Michigan Court of Appeals Published Decisions

COA affirms Trial Court modification of Consent JOD

In Brendel v Morris,2 the Court of Appeals held that 
courts were permitted to modify child support orders when 
changed circumstances demand, even if the child support 
award was negotiated as part of consent judgement of divorce. 
The parties agreed to one-time lump-sum child support pay-
ment. Before payment could be made, the recipient stopped 
exercising most of his parenting time. This change of circum-
stances warranted review of the child support award. The trial 
court agreed with this principle but cited other grounds for 
granting the relief requested. The Court of Appeals affirmed. 
The payment requirement clearly represented a child support 
award. The consent judgment provided for equal parenting 
time of alternating weeks. 

Michigan Court of Appeals Unpublished Decisions

COA reverses Trial Court not entering Consent JOD

Fox v Sims,3 In a divorce case, the plaintiff appealed the 
trial court’s failure to enter a signed consent judgment of di-
vorce. The Court of Appeals held that the trial court circuit 
court abused discretion by failing to enter the signed consent 
judgment as it was written, and instead altering its terms with-
out a sufficient basis. The appellate court ruled that the trial 
court did not err when it declined to award child support ret-
roactively from time divorce action was filed. 

COA reverses Trial Court rejection of Consent Judgment

 Stacy v Stacy.4 This case involved an action for separate 
maintenance through a proposed consent judgment. Plaintiff 
submitted the proposed consent judgment to the trial court 

that would transfer 100% of defendant’s pensions to plain-
tiff. The Referee recommended that the case be dismissed be-
cause the division of assets reflected in the proposed judgment 
was not fair or equitable to defendant. The Referee stated it 
did not appear that the parties wanted to be separated but 
instead only wanted to qualify defendant for Medicaid. The 
trial court effectuated the Referee’s recommended order. The 
Court of Appeals reversed the trial court. Without making 
a finding that the proposed Consent Judgment was entered 
into through fraud, mistake, illegality, or unconscionability, 
the trial court was not permitted to modify, and deny, pro-
posed judgment in order to obtain equitable result. Because 
the parties entered into a property settlement, the trial court 
erred by not effectuating it. 

COA reverses Trial Court rejection of marriage 
settlement agreement.

Rudzinski v Rudzinski.5 The Court of Appeals reversed 
the trial court’s denial of defendant’s motion to enforce a mar-
riage settlement agreement. In October 2015, the parties be-
gan discussions about ending their marriage. Over the next 
several months, the parties held meetings about dissolving the 
marriage and dividing assets. These conversations resulted in 
a marriage settlement agreement, drafted by defendant-wife, 
which the parties signed in June 2016. In January 2019, plain-
tiff-husband filed for divorce. Defendant-wife then moved to 
enforce the marital settlement agreement. Following an evi-
dentiary hearing, the trial court denied defendant-wife’s mo-
tion to enforce the agreement. However, plaintiff-husband 
failed to show duress and conceded he did not sign under du-
ress. In the absence of fraud, duress, mutual mistake, or severe 
stress, the trial court erred by refusing to enforce agreement. 
The Court of Appeals held that the agreement was not illu-
sionary or impossible to perform. The Court went on to hold 
that a party seeking to avoid a contract on the basis of a de-
fense such as duress or fraud bears the burden of proving that 
defense. Assuming ambiguity, the trial court should have tried 
to ascertain the parties’ intent, considering extrinsic evidence 
if necessary. 
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COA affirms Trial Court in legal malpractice case

Rufo v Rickard, Denney, Garno & Leichliter6 was a 
legal-malpractice case incidentally involving a pension provi-
sion in a Judgment of Separate Maintenance. The Court of 
Appeals affirmed summary disposition in favor of the defen-
dant law firm. The primary issue was whether defendants’ al-
leged breach of professional duty of care in allegedly failing 
to explain how the subsequent Consent Judgment of Divorce 
(which adopted the terms of the Separate Maintenance Judg-
ment), distributing the pension resulted in plaintiff receiving 
a less favorable result than she would have had she proceeded 
to trial. . “If a party settles a case, the pertinent question can 
be answered by determining whether a better settlement, or a 
better result during a trial, could have been obtained but for 
the attorney’s negligence.”

COA affirms entry of JOD signed by attorneys

Turner v Turner,7 The Court of Appeals stated that ne-
gotiation and settlement are part of any civil lawsuit, includ-
ing domestic relations matters. For negotiations to work, the 
parties must be able to take the other side - both party and 
attorney - at their word. Agreements signed by a party or par-
ty’s attorney are binding. MCR 2.507(G). The parties negoti-
ated a Consent Judgment of Divorce in person and through a 
series of emails. At the close of negotiations, the wife’s attor-
ney drafted the necessary documents and signed them, along 
with Husband and his attorney. The Judgment of Divorce 
was a contract binding on both parties, despite the wife’s later 
disagreement. The trial court properly entered the Consent 
Judgment of Divorce. A party’s attorney can bind a party to 
a settlement or consent judgment even where a party does 
not give the attorney actual authority to do so. When a client 
hires the attorney and holds the attorney out as counsel rep-
resenting a client in a matter, the client cloaks attorney with 
apparent authority to settle claims connected with the matter. 
The opposing party is generally entitled to enforcement of the 
settlement agreement even if the attorney was acting contrary 
to the client’s express instructions unless the opposing party 
has reason to believe attorney lacked authority to negotiate a 
settlement. The trial court and parties in a divorce action are 
bound by settlements that are in writing and signed by parties 
or their representatives. 

Post-final order motion for mediation

Jones v Peake,8 represented the seventh appeal to the 
Court of Appeals and arose from a litigious and contentious 
paternity and child support action. Filing a motion for medi-
ation after at final order regarding paternity was entered and 
citing no authority for his mediation request, , the trial court 
correctly found the filing to be frivolous and sanctionable.

About the Author 

Lee Hornberger is former Chair of SBM ADR Section, 
Editor Emeritus of The Michigan Dispute Resolution Journal, 
former member of SBM’s Representative Assembly, former Pres-
ident of Grand Traverse-Leelanau-Antrim Bar Association, and 
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is member of Professional Resolution Experts of Michigan and 
Diplomate Member of The National Academy of Distinguished 
Neutrals. He has received ADR Section’s Distinguished Service 
Award and George Bashara Award. He is in The Best Lawyers 
of America 2018-2019 for arbitration and 2020-2023 for ar-
bitration and mediation. He is on 2016-2022 Michigan Super 
Lawyers lists for ADR.

Endnotes

1 The YouTube video of author’s 2021-2022 update presentation 
is at: www.youtube.com/watch?v=kZpATRmGCcQ.

 The YouTube video of author’s 2020-2021 update presentation 
is at: https://www.youtube.com/watch?v=9Q7deVlExDI.

 The YouTube video of author’s 2019-2020 update presentation 
is at:  https://www.youtube.com/watch?v=I0TkP8zs-A8.

2 Brendel v Morris, ___ Mich App ___; ___ NW2d ___(2023)
(Docket No.  359226).  

3 Fox v Sims, unpublished opinion per curiam of the Court of 
Appeals, issued March 30, 2023 (Docket No. 360165.

4 Stacy v Stacy, unpublished opinion per curiam of the Court of 
Appeals, issued March 17, 2022, (Docket No.353757).

5 Rudzinski v Rudzinski, unpublished opinion per curiam of 
the Court of Appeals, issued March 10, 2022 (Docket No.  
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By Shelley R. Spivack and Kristen Wolfram

THE DOMESTIC VIOLENCE COMMITTEE PRESENTS

Domestic Violence in a Post-
Dobbs Country

Introduction 

Respondent Shawn Lewis, a battered wife, divorced 
petitioner Carlton Lewis on October 24.  Ms. Lewis filed 
her complaint for divorce on January 20 in the Genesee 
County Circuit Court before the Honorable Valdemar 
Washington. Ms. Lewis sought a divorce because Mr. 
Lewis physically abused her, refused to contribute, 
financially or otherwise, to the support of their household, 
and repeatedly abandoned Ms. Lewis and their infant 
son Christopher.

Although the parties had not reconciled, they engaged 
in sexual intercourse on one occasion, July 7, before 
the divorce was final. Ms. Lewis used a spermicide as a 
means of birth control.

On August 8, Mr. Lewis learned that Ms. Lewis was 
pregnant. That same day, he petitioned the court to force 
her to continue the pregnancy, and then give him full 
custody of any child. Judge Washington immediately 
issued a one-year injunction against any abortion, 
without notice to Ms. Lewis or her attorney. The court 
did not set a hearing at which Ms. Lewis could object to 
the injunction.1 

Think this is a scenario that occurred after the Dobbs2 de-
cision this past June? If you answered yes, guess again. The 
year was 1988 - 15 years after the US Supreme Court held in 
Roe v Wade3 that a woman had a constitutional right to decide 
whether  to have an abortion and 34 years before a future Su-
preme Court reversed itself stating that no such constitutional 
right existed. 

While Ms. Lewis was able to prevail after a mentally and 
physically exhausting seven-week journey to the Michigan 
Court of Appeals, the Michigan Supreme Court and finally 
to the U.S. Supreme Court, the outcome for a present day 
‘Ms. Lewis’ would be far less favorable in many jurisdictions 
throughout the United States.

As one of the attorneys representing Ms. Lewis4 through-
out the appeals process, my focus was on the right to choose. 
While I knew that domestic violence played a part in the facts 
of the case, neither I, nor my co-counsel, recognized or fully 

appreciated the relationship between Mr. Lewis’ abusive be-
havior and his attempt to force his estranged wife to bear his 
child. Nor did we recognize that the attempt by Mr. Lewis, 
his attorney and the Circuit Court itself to force and coerce 
Ms. Lewis into bearing a child against her will was, in and of 
itself, an act of abuse.  Reproductive Coercion was not a term 
with which we were familiar  back in 1988, as research into the 
nature of domestic and intimate partner violence did not gain 
traction until the 1990s.

Reproductive coercion has been defined as behavior that in-
terferes with the autonomous decision-making of a woman on 
issues of reproductive health. Specifically, this may take the form 
of birth control sabotage (such as removing a condom, dam-
aging a condom, removing a contraceptive patch, or throwing 
away oral contraceptives), coercion or pressure to get pregnant, 
or controlling the outcome of a pregnancy (such as pressure to 
continue a pregnancy or pressure to terminate a pregnancy).5

Roe, Danforth and Casey 

In 1973, the Supreme Court in the Roe decision held that 
the “right of privacy… founded in the Fourteenth Amend-
ment’s concept of personal liberty and restrictions upon state 
action… is broad enough to encompass a woman’s decision 
whether or not to terminate her pregnancy.”6  Three years later, 
the Court addressed the issue of whether a state could pass a 
law requiring spousal consent prior to the termination of a 
woman’s pregnancy. The Court in Planned Parenthood of Cen-
tral Missouri v Danforth,7 unequivocally held that a woman’s 
right to end an unwanted pregnancy could not be infringed 
upon due to her husband’s objection and thus struck down 
the Missouri statute. 

In 1992, the Court in Planned Parenthood v Casey8 ad-
dressed the issue of a law requiring spousal notification prior 
to a woman obtaining an abortion. While Casey is most noted 
for its affirmation of Roe and its reformulation of the standards 
by which courts should judge state abortion laws, the Court 
focused on domestic violence (physical, sexual and psycholog-
ical) in its discussion of the spousal notification laws:

In well-functioning marriages, spouses discuss 
important intimate decisions such as whether to 
bear a child. But there are millions of women in this 
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country who are the victims of regular physical and 
psychological abuse at the hands of their husbands. 
Should these women become pregnant, they may 
have very good reasons for not wishing to inform 
their husbands of their decision to obtain an abortion. 
Many may have justifiable fears of physical abuse, but 
may be no less fearful of the consequences of reporting 
prior abuse to the Commonwealth of Pennsylvania. 
Many may have a reasonable fear that notifying their 
husbands will provoke further instances of child 
abuse; these women are not exempt from § 3209’s 
notification requirement. Many may fear devastating 
forms of psychological abuse from their husbands, 
including verbal harassment, threats of future 
violence, the destruction of possessions, physical 
confinement to the home, the withdrawal of financial 
support, or the disclosure of the abortion to family 
and friends. These methods of psychological abuse 
may act as even more of a deterrent to notification 
than the possibility of physical violence, but women 
who are the victims of the abuse are not exempt 
from § 3209’s notification requirement. And many 
women who are pregnant as a result of sexual assaults 
by their husbands will be unable to avail themselves 

of the exception for spousal sexual assault, § 3209(b)
(3), because the exception requires that the woman 
have notified law enforcement authorities within 90 
days of the assault, and her husband will be notified 
of her report once an investigation begins, § 3128(c). 
If anything in this field is certain, it is that victims 
of spousal sexual assault are extremely reluctant to 
report the abuse to the government; hence, a great 
many spousal rape victims will not be exempt from 
the notification requirement imposed by § 3209.9

Dobbs

On June 24, 2022, the U.S. Supreme Court issued its 
decision in Dobbs v Jackson Women’s Health Organization,10 a 
case that challenged Mississippi’s ban on abortions performed 
after 15 weeks. In writing for the Court, Justice Alito, joined 
by Justices Gorsuch, Thomas, Kavanaugh, and Coney Barrett, 
not only upheld Mississippi’s ban, but overturned both Roe v 
Wade and Planned Parenthood of Southeastern Pennsylvania v 
Casey.  Employing a strict constructionist analysis, Justice Ali-
to reasoned that as abortion was not explicitly mentioned in 
the Constitution, the Court must look to see if it was “deeply 
rooted in the nation’s history and traditions and implicit in 
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the concept of ordered liberty.”11After answering this question 
in the negative, he employed a five-part analysis to determine 
whether the concept of stare decisis would prevent reversing 
Roe and Casey. Relying on landmark cases such as Brown v 
Board of Education,12 the Court, overruling Roe and Casey, 
concluded that “stare decisis is not a straight jacket.”13

In a jointly written dissent, Justices Breyer, Sotomayor, 
and Kagen sharply disagreed with the majority’s reading of the 
Constitution and of history, and, unlike the majority, detailed 
the decision’s effect on the lives of women in this country. 

After today, young women will come of age with 
fewer rights than their mothers and grandmothers 
had. The majority accomplishes that result without 
so much as considering how women have relied on 
the right to choose or what it means to take that right 
away. The majority’s refusal even to consider the life-
altering consequences of reversing Roe and Casey is a 
stunning indictment of its decision.

As of today, this Court holds, a State can always force 
a woman to give birth, prohibiting even the earliest 
abortions. A State can thus transform what, when freely 
undertaken, is a wonder into what, when forced, may be a 
nightmare.14

Pregnancy, Abortion and Intimate Partner Violence 

In the Lewis case discussed above, the incidents of domes-
tic violence began during Ms. Lewis’ first pregnancy and in-
creased in severity after the birth of their child, Christopher. 
As the case regarding the abortion injunction wound its way 
through the appeals process, Mr. Lewis continued to threaten 
and stalk Ms. Lewis, resulting in the issuance of an arrest war-
rant against him two days after the abortion injunction was 
finally lifted. 

Studies show that this fact pattern is not unique. Preg-
nancy has been found to be associated with both the initiation 
of intimate partner violence (IPV) as well as an increase in its 
severity.15 

Homicide is the leading cause of pregnancy-associated 
death in the United States; pregnant and post-partum 
women are more than twice as likely to die from 
homicide as from either hemorrhage or hypertensive 
disorders.16  
Studies also show that race, age and economic status play 

a major role in the rate of violence and homicide amongst 
pregnant and postpartum women. One study found that the 
rate of homicide amongst pregnant and postpartum non-His-
panic Black women is more than five times as high as the rate 
among White women.17

As seen in the Lewis case, “pregnancy can be used as a 
weapon by abusers to establish control over their victims.”18 

And with control comes the power to dominate, intimidate 
and physically and emotionally injure a partner. In the Lewis 
case, when Mr. Lewis’ acts of physical violence and emotional 
abuse failed to convince her to return to him and stop the 
divorce proceedings, he sought to control her by using the 
power of the courts to force her into continuing the pregnan-
cy.  He further sought control over her by seeking custody of 
the fetus as well as custody of their young child, Christopher. 
Thus, the court became an active participant, along with Mr. 
Lewis and his attorney, in an act of “reproductive coercion.”

For women who have become pregnant as a result of sexual 
assault, including marital and domestic rapes, the inability to obtain 
an abortion makes recovering from the violence and the associated 
trauma even more difficult. Among female victims of acquaintance 
rape in the U.S., about 45 percent were raped by an intimate part-
ner, according to the National Coalition Against Domestic Violence 
(NCADV).19 Further, the CDC reports that up to 30 percent of 
women who were raped by an intimate partner report reproductive 
coercion.20 

Studies show that abortion access reduces IPV.21  Results ob-
tained from the Turnaway Study found that “women who had 
an abortion were more likely to report a reduction in physical vi-
olence.”22  These results are not surprising, as having a child with 
an abusive partner increases economic dependence as well as cre-
ates legal rights and obligations that can last until the child reaches 
adulthood (and beyond). “Abortion, then, is a critical option to help 
victims of domestic abuse escape their perpetrators and end the cycle 
of violence.”23 

Post Dobbs Legal Landscape

What would be the outcome today in a case such as Lew-
is v Lewis?  Unlike the situation in 1988, the answer largely 
depends on the state in which the case is brought. While the 
legal landscape surrounding abortion is constantly changing, 
the Center for Reproductive Rights lists five categories of state 
laws regarding access to abortion:24

Illegal- 13 states-The state either has a ‘trigger ban’ (pre-
Roe law criminalizing abortion that would become effective 
upon Roe’s reversal or post-Dobbs legislation) or recently en-
acted ban.25

Hostile- 11 states-The state has a law that severely re-
stricts access to abortion such as 6, 15 and 18 week bans and 
numerous restrictions on providers and availability.26

Available- but not protected- 3 states- in which abor-
tions are still available, but there are no laws in place protect-
ing right or access to abortion. 27

Protected-12 states (including Michigan)- States have 
passed legislation or constitutional amendments protecting 
right and access to abortion but with some restrictions or 
court decisions protecting right and access to abortion.28

https://ncadv.org/statistics
https://ncadv.org/statistics
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Expanded access- 11 states- States that have increased 
access and availability of abortion in recent years.29 

Michigan’s Proposal 3 

Michigan’s Proposal 3, the Right to Reproductive Freedom 
Initiative, was on the ballot in Michigan as a constitutional 
amendment on November 8, 2022. The measure passed, gar-
nering 56.7% of the vote.30 The text of the new amendment 
to the Michigan Constitution takes up less than a standard 
typed page, but it ensures that citizens of Michigan have a 
“a fundamental right to reproductive freedom, which entails 
the right to make and effectuate decisions about all matters 
relating to pregnancy, including but not limited to prenatal 
care, childbirth, postpartum care, contraception, sterilization, 
abortion care, miscarriage management, and infertility care.”31 
Michigan, as well as other states, were keen to adopt language 
after the reversal of decades of protection from over-regulation 
of abortion by Roe. Although the language permits regulation 
of abortion care “after viability,” the details of any regula-
tion have not yet been addressed by the legislature. Further, 
Proposal 3 does not invalidate previously enacted legislation 
regulating abortion such as parental consent 32 and 24-hour 
‘informed consent’ laws.33

The composition of the legislature, which changes rough-
ly every two years, will be a factor in the level of regulation. 
For those hoping for regulations that promote the safety and 
availability of abortion in Michigan, the current elected law-
makers have given promising signs. In April 2023, they passed 
several bills that, together, repealed the 1931 law criminalizing 
abortion, the accompanying sentencing guidelines, and other 
restrictions such as publishing information about abortion or 
contraception. Governor Gretchen Whitmer signed the biparti-
san legislation on April 5, 2023.34 While access to medical abor-
tion care is protected here, there may still be vulnerabilities for 
people who may become pregnant. For instance, “after viability” 
is not a fixed point in time. Rather, it represents a hypothetical 
point at which a fetus could survive outside of the womb. De-
pending on the way that legislation is crafted, a medical decision 
to end a pregnancy may not result in termination of a fetus, but 
rather delivery with the infant being cared for in a NICU.35 A 
law of this nature would be devastating for survivors of domes-
tic violence, tethering them to their abusers in the exact way 
they wanted to avoid and which have shown to be harmful or 
fatal for them. Worse, it is not a leap to imagine that, if a parent 
made a medical decision to end a pregnancy that resulted in a 
living infant, their rights as a(an unwilling) parent may be in 
question or subverted in favor of the ‘other parent.’ 
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Conclusion

While the Supreme Court in Dobbs overturned Roe and 
Casey, their actions did not eradicate Intimate Partner and Do-
mestic Violence. “[M]illions of women in this country who 
are the victims of regular physical and psychological abuse at 
the hands of their husbands”36 will continue to be abused, in-
jured and killed by their partners. The correlation that the 
Casey court found between such violence and pregnancy con-
tinues to exist, despite the failure of the majority in Dobbs to 
acknowledge or recognize it. 

One can be hopeful that  Michigan, and in the 22 oth-
er states that continue to afford women the right to choose 
whether  to continue their pregnancies, courts will promptly 
dismiss actions such as those taken by Mr. Lewis and not be-
come implicit partners in acts of Reproductive Coercion.

For the women living in states where abortion is ‘illegal’ 
or ‘hostile,’ acts of Reproductive Coercion and domestic and 
intimate partner violence associated with pregnancy will most 
likely increase— placing a growing number of vulnerable 
women at increased risk of violence and even death.

If you are litigating a case in which an injunction pro-
hibiting your client from exercising her reproductive rights is 
involved or have other questions regarding reproductive rights 
and access, contact the Michigan chapter of the ACLU; https://
www.aclumich.org; Planned Parenthood of Michigan https://
www.plannedparenthood.org/planned-parenthood-michigan; 
or the Center for Reproductive Rights https://reproducti-
verights.org  for assistance. 
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Professor Lex
By Harvey I. Hauer and Mark A. Snover

Hauer & Snover

Dear Professor Lex,

I represented a former client in her divorce case. I re-
ceived a subpoena from an attorney to produce certain 
documents in that divorce case that I obtained from the 
client. The client is now deceased. Do I have an obligation 
to comply with the subpoena?  

Dear Practitioner:

First, we would like to provide the definition of the attor-
ney-client privilege (also known as the lawyer-client privilege) 
as defined by Michigan caselaw, which is: “[t]he attorney-client 
privilege attaches to communications made by a client to [the cli-
ent’s] attorney acting as a legal adviser and made for the purpose 
of obtaining legal advice on some right or obligation.” Ravary v 
Reed, 163 Mich App 447, 453; 415 NW2d 240 (1987) (em-
phasis added); Nash v City of Grand Haven, 321 Mich App 
587, 593; 909 NW2d 862 (2017).

Your obligation to maintain your client’s confidentiality 
does not terminate upon the death of your client, see Lorimer 
v Lorimer, 124 Mich 631; 83 NW 609 (1900), which pro-
vides, in part:

Before his death, Mr. Lorimer consulted professionally  
with Mr. Radford, an attorney, in relation to making 
provision for the plaintiff, and advised with him as 
to what he had best do to accomplish that purpose, 
and made statements to him with reference to his 
relations with the plaintiff. Mr. Radford gave him 
advice, which was not acted upon. Mr. Radford was 
sworn as a witness on the part of the plaintiff. His 
testimony was objected to for the reason that it was 
a privileged communication between attorney and 
client. The objection was overruled. In the case of 
Chirac v. Reinicker, 11 Wheat, 294, 7 L. Ed. 538, 
Mr. Justice Story stated:

‘The general rule is not disputed that confidential 
communications between client and attorney are 
not to be revealed at any time. The privilege, indeed, 
is not that of the attorney, but of the client, and it 
is indispensable for the purposes of private justice. 

Whatever facts, therefore, are communicated by a 
client to counsel, solely on account of that relation, 
such counsel are not at liberty, even if they wish, 
to disclose, and the law holds their testimony 
incompetent’.…The knowledge possessed by Mr. 
Radford was obtained in his professional capacity. 
The case is directly within the rule, and not among 
the exceptions to the rule. Id at 637-638.

Please note that the attorney-client privilege may be ex-
pressly waived by the personal representative of the client’s es-
tate. However, the personal representative may not waive the 
privilege unless the waiver is to the benefit of the estate, not 
the individual interests of the personal representative. Eicholtz 
v Grunewald, 313 Mich 666, 671; 21 NW2d 914 (1946); see 
also McKinney v Kalamazoo-City Sav Bank, 244 Mich 246, 
253; 221 NW 156 (1928).

You should also review Ethics Opinion RI-106 that sets 
forth your obligations. It provides that:

Upon receipt of a subpoena for information about a 
client, a lawyer should appear and assert the lawyer-
client privilege and await a ruling from the judge as 
to whether to disclose. CI-389, CI-665, CI-702, CI-
1188. The lawyer-client privilege is held by the client 
and cannot be waived by the lawyer. Pursuant to 
MRPC 1.6(c)(5), the lawyer may reveal confidences 
and secrets necessary to defend the lawyer against a 
charge of wrongful conduct.

MRPC 1.6(c)(3) permits disclosure of confidences 
and secrets if necessary to rectify the consequence 
of “illegal or fraudulent acts” if the lawyer’s services 
have been utilized “in the furtherance” of those 
acts. MRPC 1.6(c)(4) permits the disclosure of “the 
intention” of a client to commit a crime and “the 
information necessary to prevent the crime.”

Ultimately, you should assert the privilege, and you may 
want to contact the personal representative if one is involved 
in the matter given the potential waiver exception as refer-
enced above.
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Answer respectfully submitted by Mark A. Snover and 
Harvey I. Hauer, Hauer & Snover.

The above response is not meant to serve as a solution to a 
case.  That would require complete disclosure of all facts in the 
case, including client consultation.  Rather, the intent is to pro-
vide informal guidance based upon the facts that have been pre-
sented.  The inquiring lawyer bears full legal responsibility for 
determining the validity and use of the advice provided herein. 

Please send questions for Professor Lex to msnover@hauer-
snover.com. Include “Professor Lex” in the email’s subject line.

 
About the Authors
Harvey I. Hauer, Hauer & Snover, PC, is a Fellow of the 

American Academy of Matrimonial Lawyers and the former pres-
ident of the Michigan Chapter. He has also served as chairperson 
of the State Bar of Michigan Family Law Section, the Michigan 

Supreme Court Domestic Relations Court Rule Committee and 
the Oakland County Bar Association Family Law Committee. 
He has been named by his peers to Best Lawyers in America, Su-
per Lawyers and Leading Lawyers. He has also chaired and has 
spoken at numerous Family Law seminars and authored many 
Family Law publications. 

Mark A. Snover, Hauer & Snover, PC, has been named 
by his peers to Best Lawyers in America and Leading Lawyers 
in Family Law. He was named to the National Advocates, Top 
100 Lawyers. Mr. Snover is listed in Martindale Hubbell’s 
Bar Register of Preeminent Lawyers. He was also selected to the 
American Society of Legal Advocates, Top 100 Lawyers, and the 
National Association of Distinguished Counsels, Top 1 Percent. 
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divided in a divorce; don’t trust your orders to just anyone… 
THERE IS NO SUBSTITUTE FOR EXPERIENCE AND PROVEN RESULTS!
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MILITARY MATTERS

Dates and Deadlines in the Military 
Divorce Case, Part 3
By Mark E. Sullivan

The first part of this article covered difficulties with delays in 
registering elections for the Survivor Benefit Plan (SBP) and filing 
military pension division orders, as well as how to “exit the SBP” 
after retirement.  The second part dealt with the “10/10 Rule” 
for garnishment of military pensions, as well as separation and 
military benefits for the spouse.

Commissary and Exchange Privileges

Shopping in a military base’s commissary (akin to a gro-
cery store) and exchange (i.e., a department store) can be valu-
able for the nonmilitary spouse, since both of these provide 
items for sale at substantial savings and with no state sales tax.  
These exchange privileges are retained until the divorce of the 
parties.

To qualify for continuation of these benefits, the unre-
married spouse must meet the “20/20/20” test (i.e., 20 years 
of creditable service by the SM (servicemember), 20 years 
of marriage, and an overlap of 20 years between these).  If a 
former spouse remarries, she loses the entitlement during the 
period of that remarriage. An unremarried former spouse of 
a SM may use the commissary and the post or base exchange 
as if she were the surviving spouse of a retired SM of the mil-
itary.1

ID Cards and Military Medical Coverage

A former spouse who qualifies for any of these benefits 
may apply for an ID card at any military ID card facility.2  He 
or she must to complete DD Form 1172, “Application for 
Uniformed Services Identification and Privilege Card.”  When 
an eligible family member receives an ID card, that informa-
tion is transferred to the Defense Eligibility Enrollment Re-
porting System (DEERS) to ensure that the cardholder may 
utilize TRICARE and other medical benefits.

If there have been 20 years of marriage, 20 years of mili-
tary service qualifying for retirement, and an overlap of at least 
20 years, then an unremarried FS will qualify for full medical 
benefits3 as a “20/20/20” spouse.  For shorter marriages, the 
former spouse should look into CHCBP (Continued Health 
Care Benefit Program) as a means of providing health insur-
ance coverage.4  If the FS has not remarried before age 55, she 

will be eligible for coverage if she pays the premium (around 
$550 as of 2022) and receives either court-ordered pension 
division or else SBP coverage.  It is recommended that she 
obtain both.

The Department of Defense designated the Air Force as 
the proponent agency for publishing the regulations about 
military privileges and entitlements.  The rules about these 
issues, as well as regarding military ID cards for military de-
pendents and former spouses will be found in a joint service 
regulation, AFI [Air Force Instruction] 36-3026.  One may 
access a copy by using an internet search engine to search for 
“AFI 36-3026”.

A judgment of divorce or dissolution will affect the privi-
leges, legal rights, and entitlements of the nonmilitary former 
spouse in many ways.  A table showing the benefits and enti-
tlements of former spouses is found at the Appendix below, 
adapted from that found in The Military Divorce Hand-
book (American Bar Assn., 3rd Ed. 2019).

Federal Benefits, Negotiations and Advocacy

A final point is awareness that most federal rights and ben-
efits – such as medical coverage – are statutory entitlements. 
They should not be viewed as bargaining chips that are given, 
traded, conceded, or withheld during the negotiation process. 
They belong to any nonmilitary spouse who meets the require-
ments set out in the applicable statute.  As to other benefits 
which are dependent on length of service and the date of a court 
order, such as SBP coverage, constant vigilance and knowledge 
of the critical deadlines should be part of the attorney’s duty of 
advocacy for the client.

Endnotes

1 10 U.S.C. § 1062.

2 The nearest military support office for a spouse or former spouse 
to visit can be found at the Real-Time Automated Personnel 
Identification System (RAPIDS) Site Locator on the web at 
https://www.dmdc.osd.mil/rsl.

3 That is, TRICARE plus treatment on a space-available basis at 
military medical treatment facilities.

4 10 U.S.C. 1078a; see also 32 C.F.R. 199.20.

https://www.dmdc.osd.mil/rsl
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Appendix: Former Spouse Benefits Chart

[This chart and the footnotes immediately below it were prepared by the Administrative and Civil Law Department, Legal 
Assistance Branch, The Judge Advocate General’s Legal Center and School, Charlottesville, Virginia.]

Uniformed Services Former Spouses’ Protection Act1* Length of Time that Marriage Overlaps with 
Service Creditable for Retirement Purposes3*

Number of Years
Benefits for Former Spouses2* 0 to <10 10 to <15 15 to <20 20 or more

Division of Retired Pay4* X X X X

Designation as an SBP Beneficiary5* X X X X

Direct Payment from Pay Center6*

    Child Support X X X X

    Alimony X X X X

    Property Division7* X X X

Health Care8*

    Transitional9* X

    Full10* X

    Insurance11* X X X X

Commissary12* X

Post Exchange, Base Exchange12* X

Dependent Abuse

    Retired Pay Property Share Equivalent13* X X X

    Transitional Compensation14* X X X X

Footnotes

1 Pub. L. 97-252, Title X, 96 Stat. 730 (1982), as amend-
ed.  This chart reflects all changes to the Act through 
the amendments in the National Defense Authoriza-
tion Act, Fiscal Year 1994, Pub. L. 103-160 (1993).

2 For guidance on obtaining a military identification 
card to establish entitlement for health care, commis-
sary, and PX benefits, see appropriate service regula-
tions (e.g., AR 640-3).  Former spouses of reserve com-
ponent members may be entitled to these benefits; see 
the following notes for applicable benefits.

3 Except for Dependent Abuse Victims Transitional 
Compensation payments, this chart assumes that the 
member serves long enough to retire from an active 
duty component or reserve component of the Armed 
Forces (generally this means that (s)he has twenty years 
of service creditable for retirement purposes, but the 
time for retirement can be as little as fifteen years in the 
case of an early retirement under Section 504 of Public 
Law 112-81, which expired December 31, 2018).

4 At least one court has awarded a portion of military 
retired pay to a spouse whom the retiree married after 
he retired, Konzen v. Konzen, 103 Wash.2d 470, 693 
P.2d 97, cert denied, 473 U.S. 906 (1985).

5 Federal law does not create any minimum length of 

overlap for this benefit; the parties’ agreement or state 
law will control a former spouse’s entitlement to desig-
nation as an SBP beneficiary.

6 See 10 U.S.C. §§ 1408(d) & 1408(e) and 32 C.F.R. 
part 63 for further guidance on mandatory language in 
the divorce decree or court-approved separation agree-
ment.  The former spouse initiates the direct payment 
process by sending a written request to the appropriate 
finance center.

7 While eligibility for direct payment does not extend to 
former spouses whose overlap of marriage and service is 
less than ten years, this is not a prerequisite to award of 
a share of retired pay as property to the former spouse 
(see Note 4).

8 To qualify for any health care provided or paid for by 
the military, the former spouse must be unremarried 
and must not be covered by an employer-sponsored 
health care plan; see 10 U.S.C. §§ 1072(2)(F), 1072(2)
(G) & 1072(2)(H).  Department of the Army interpre-
tation of this provision holds that termination of a sub-
sequent marriage by divorce or death does not revive 
this benefit, but an annulment does.  These remarriage 
and employer-insurance restrictions do not limit eligi-
bility to enroll in the civilian health care insurance plan 



Michigan Family Law Journal       21May 2023

discussed in Note 11.

9 “Transitional health care” was created by Pub. L. 98-625, § 
645(c) (not codified), as a stop-gap measure while a civilian 
health care plan was negotiated for former spouses and other 
who lose an entitlement to receive military health care (see Note 
11).  The program subsequently was modified and narrowed 
by the National Defense Authorization Act, Fiscal Year 1989, 
Pub. L. 100-456, Title VI, § 651, 102 Stat. 1990 (1988).  Cur-
rent program benefits are described at 10 U.S.C. § 1078a.ti-
tled “Continued Health Benefits Coverage.”  Qualifying former 
spouses are those who are unremarried, who have no employ-
er-sponsored health insurance, and who meet the “20/20/15” 
requirement (i.e., married to the member for at least 20 years, 
and the member has at least 20 years of service that are credit-
able for retirement purposes, and the marriage overlaps at least 
15 years of the creditable service).  Transitional health care now 
includes full military health care for 1 year after the date of the 
divorce, and during this period the former spouse is eligible to 
enroll in the civilian group health care plan negotiated by DOD 
(see Note 11*).

 Note that for health care purposes, 10 U.S.C. § 1072(2)(G) 
treats a 20/20/15 former spouse as if he or she were a full 
20/20/20 former spouse (20 years of marriage, 20 years of 
service, and 20 years of overlap) if the divorce decree is dated 
before April 1, 1995.  A 20/20/15 former spouse of a reserve 
component retiree with a divorce decree prior to April 1, 1985, 
can receive full health care too, but only if the member survives 
to age 60 or if he or she elected to participate in the Reserve 
Component Survivor Benefit Program upon becoming retire-
ment eligible.

10 “Full health care” includes health care at military treatment 
facilities and that provided through the TRICARE insurance 
program.  A former spouse of a reserve component retiree is 
eligible for this benefit upon the retiree’s 60th birthday (or 
on the day the retiree would have been 60 if (s)he dies be-
fore reaching age 60) if (s)he meets the normal qualification 
rules (i.e., an unremarried 20/20/20 former spouse who is not 
covered by an employer-sponsored health care plan); see 10 
U.S.C. § 1076(b)(2).

11 The Department of Defense Continued Health Care Benefit 
Program (CHCBP) may be found at 10 U.S.C. § 1078a.  It is a 
premium-based program of temporary continued health bene-
fits coverage available to eligible beneficiaries.  Medical benefits 
mirror those available under the standard TRICARE program, 
but CHCBP is not part of TRICARE.  For further information 
on this program, contact a military medical treatment facility 
health benefits advisor, or go to https://www.tricare.mil/chcbp. 

12 Pursuant to statute and service regulations, commissary and PX 
benefits are to be available to a former spouse “to the same extent 
and on the same basis as the surviving spouse of a retired mem-
ber...”  Pub. L. 97-252, Title X, § 1005, 96 Stat. 737 (1982); see 
Army Regulation 640-3.  The date of the divorce is no longer 
relevant for commissary and PX purposes.  See Pub. L. 98-525, 

Title IV, § 645, 98 Stat. 2549 (1984) (amending Uniformed 
Services Former Spouses’ Protection Act § 1006(d)).  The for-
mer spouse must be “unmarried,” and, unlike the rules for 
health care, any termination of a subsequent marriage revives 
these benefits.  Qualified former spouses of reserve component 
retirees receive commissary and PX benefits when the retiree 
reaches age 60 (or when (s)he would have reached age 60 if the 
retiree dies before that time, but in such cases the entitlement 
arises only if the retiree elected to participate in the Reserve 
Component Survivor Benefit Plan when (s)he became retire-
ment eligible; see AR 640-3).  Notwithstanding the provision of 
the Act and the regulation, however, the extent of commissary 
and exchange privileges in overseas locations may be restricted 
by host-nation customs law.

13 When a retirement-eligible member receives a punitive discharge 
via court-martial, or is discharged via administrative separation 
processing, the member’s retirement benefits are lost.  In certain 
cases where the court-martial or separation action was based 
on dependent abuse, eligible spouses may receive their court-or-
dered share of retired pay (divided as property) as if the member 
had actually retired.  Authority for these payments was created 
in the National Defense Authorization Act, Fiscal Year 1993, § 
653, Pub. L. 103-484.  An overlap of marriage and service of 
at least ten years is a prerequisite to receipt of payments.  The 
National Defense Authorization Act, Fiscal Year 1994, § 555, 
Pub. L. 103-160, clarifies that eligibility begins on the date the 
sentence is approved and does not have to wait until the mem-
ber is actually discharged.

14 The National Defense Authorization Act, Fiscal Year 1994, 
§ 554, Pub. L. 103-160, also creates authority for monthly 
transitional compensation to dependents of a non-retirement 
eligible member separated from the service by reason of 
dependent abuse.
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IRS Payment Plans and Offers 
in Compromise

By Joseph W. Cunningham, JD, CPA

TAX TRENDS AND DEVELOPMENTS

We have just concluded another tax season – the annual 
ritual where we square things with Uncle Sam. 

In this regard, it is not uncommon to have a client who 
is unable to pay income taxes when due. There are options 
offered by the IRS for such persons. 

Payment Plans 

The IRS has an online application for a payment plan – 
including an installment payment agreement – to pay the bal-
ance owing over time – IRS.gov/payment.

Sole proprietors and independent contractors can apply 
as an individual. 

Payment options include:

• Long-term payment plan making monthly payments

• Short-term payment plan – 180 days or less

Long-Term Payment Plan 

To qualify, a taxpayer must owe less than $50,000 in com-
bined tax, penalties and interest, and have filed all required 
returns. 

Automatic Withdrawals - If the taxpayer owes more than 
$25,000, payments must be made via monthly automatic 
withdrawals, that is, Direct Debits.

There is a set-up fee of $31 plus accrued penalties and 
interest until paid in full. 

Non-Automatic Withdrawals - There is a set-up fee of 
$130 plus accrued penalties and interest until paid in full. 

Monthly payments may be made by check, money order 
or debit/credit card.  

Short -Term Payment Plan 

To qualify, a taxpayer must owe $100,000 or less in com-
bined tax, penalties and interest.

Divorce Mediation
In-person First Session
Settlement Rate > 90%

Court-Listed Domestic
Relations Mediator and
Qualified Arbitrator

	Fellow of the American Academy 
of Matrimonial Lawyers

	Michigan Super Lawyer from 
2012 – present

	Family Law Section Council 
Member

	Martindale-Hubbell rated  “AV 
Preeminent”

40900 Woodward Ave., Suite 111, Bloomfield Hills, MI 48304-5116
248-553-0800

mkobliska@kobliskalaw.com | www.kobliskalaw.com

Mathew Kobliska
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There is no set-up fee, but accrued penalties and interest 
run until paid in full. 

Monthly payments may be made by check, money order 
or debit/credit card.  

Offers In Compromise

An Offer in Compromise is an agreement between a 
taxpayer and the IRS that settles a tax debt for less than the 
amount owed. The objective is to reach a compromise that 
suits the best interest of both the taxpayer and the IRS. 

Submitting an offer does not ensure that the IRS will ac-
cept it. 

IRS Form 656 Booklet provides much information regard-
ing Offers in Compromise. It is available at irs.gov/publications.

Eligibility

To be eligible, a taxpayer must have:

• Filed all required tax returns

• Received a bill for the tax for which relief is sought

• Made all required estimated tax payments for the cur-
rent year

• If a business owner with employees, made all required 
federal tax deposits for the current quarter and two 
preceding quarters 

Pre-Qualifier Test 

A test to determine if a taxpayer may qualify is available at 
irs.treasury.gov/oic_pre_qualifier

Application Process

An application must include:

• Signed IRS Form 656, Offer in Compromise

• Signed Form 433-A (OIC)

• Signed Form 433- (OIC)

• $205 Application Fee

• Initial Offer Payment 

  About the Author
Joe Cunningham has over 25 years of experience specializing 

in financial and tax aspects of divorce, including business valuation, 
valuing and dividing retirement benefits, and developing settlement 
proposals. He has lectured extensively for ICLE, the Family Law Sec-
tion, and the MACPA. Joe is also the author of numerous journal 
articles and chapters in family law treatises. His office is in Troy, 
though his practice is statewide.
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THE FAMILY LAW SECTION
GREAT LAKES HONOR ROLL
The Family Law Journal serves as Family Law Council’s forum to 
share ideas, announce new legislation, summarize and analyze case 
law and trends that affect our Section. Without question, the Journal 
represents a significant benefit of one’s membership in the Family Law 
Section of the State Bar. Our readers receive advance notice of the 
most current pertinent legal developments which may impact our prac-
tice. We learn from The Best to be The Best. The Family Law Council 
analyzes, evaluates, testifies, and advocates for the best interest of the 
Family Law Section regarding all pertinent legislation; it likewise em-
ploys a skilled lobbyist to assert our positions on significant new laws.

As a way to express your support for the upcoming year, the Journal will be recognizing honorees 
on its “Great Lakes Honor Roll.” To be included, our loyal readers, authors, and sponsors may 
participate at various levels as follows:

Superior: $1,000-$1,500
Michigan:  $750-$999
Huron:  $500-$749
Erie:   $150-$499

There is no deadline for joining the Honor Roll.  Your name, law firm name or business name will 
be added to the honoree list for a full year from the date you first join. Your listing may include a 
“clickable” link to your website if you so choose.

To be included in the Honor Roll for the Family Law Journal please complete the form below and 
send your check payable to “State Bar of Michigan” to:

Sean A. Blume, Blume Law Group PLLC, 12900 Hall Rd Ste 470, Sterling Heights, MI 48313
(For additional information contact Sean A. Blume at 855.588.4352)

	 Yes, I would like to be listed in the Great Lakes Honor Roll for one year in each edition of the Family 
Law Journal.

	 My name, law firm or company should be listed as follows:

(Indicate how you would like your name, law firm or company to appear on the above line)

	 My “clickable link” is as follows:   
(URL/website address)

	 I have enclosed a check payable to “State Bar of Michigan” in the amount of $ __________ to be 
recognized at the _______________ level.

     (Great Lake of Choice)
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Marital v. Separate Property

Weingartz v. Weingartz
Michigan Court of Appeals 

Unpublished, No. 360667, March 2, 2023
Tuscola Circuit Court

Wife appeals the trial court’s decision to amend the Judg-
ment of Divorce to equally split the marital portion of her 
pension. She argued that she was left with three times less 
income than Husband, but the court could not determine 
how she arrived at this conclusion. While Husband’s month-
ly income was higher than Wife’s, it stemmed mostly from 
his monthly social security disability benefits, which were 
premarital/separate property. Even if the court accepted that 
their incomes were disparate, Wife failed to establish that this 
disparity resulted from an inequitable division of the marital 
assets. The marital funds distributed to the parties monthly 
were generally equal. 

While Social Security disability benefits “may be consid-
ered when dividing marital property, it cannot be considered 
marital property itself.” Wife did not dispute that her pension 
values were incorrect. The court found no reason to disturb the 
trial court’s decision, and affirmed because the Court lacked a 
firm conviction that the division was inequitable. 

Custody and Default Judgment

Khurana v. Khurana
Michigan Court of Appeals 

Unpublished, No. 360714, March 2, 2023
Oakland Circuit Court

Father was defaulted, and a default judgment of divorce 
entered against him. Mother was awarded sole legal and phys-
ical custody, spousal support, child support, and various prop-
erty items. Father was awarded parenting time and various 
property items, including real property in India. He sought to 
set aside the default judgment.

Father argued that the trial court did not make neces-
sary findings of fact as to equitable division of the proper-
ty, best interests of the children, and spousal support award.  
The appellate court rejected his arguments. He admitted that 
he deliberately ignored the correspondence that would have 
properly informed him of the divorce action and that Mother 

had moved for a default and default judgment. He made as-
sumptions about correspondence with Mother’s attorney, but 
that “does not alleviate him of the responsibility to respond 
to the litigation in the time prescribed by the court rules and 
does not demonstrate a reasonable excuse for failing to comply 
with the court rules.” He argued that the inequitable outcome 
affected his substantial rights, but failed to show support for 
how the errors prejudiced him and affected the trial court’s 
decision to deny his motion to set aside the default. 

Proper Cause/Change in Circumstances

McBride v. Mathews
Michigan Court of Appeals

Unpublished, No. 361317, March 2, 2023
Kalamazoo Circuit Court

The Court of Appeals affirmed the trial court’s decision to 
deny Mother’s amended motion to modify custody, reversed 
the trial court’s decision holding her in contempt, and re-
manded. Mother filed a motion to modify custody, which was 
denied for failure to assert proper cause or change in circum-
stances. Father filed a motion to hold Mother in contempt for 
his missed parenting time which was granted. 

On appeal, Mother argues that the trial court’s findings 
regarding school performance and medical care gave her prop-
er cause. However, evidence supported that the child per-
formed well in school. Mother’s allegations that Father refused 
to communicate about medical care issues was not supported 
by evidence – her argument focused on Father’s failure to pro-
vide proper medical care and treatment, but her evidence did 
not support her argument. 

However, the Court of Appeals reversed and remanded 
the finding of contempt. The evidence supported Mother’s 
testimony that the child adamantly resisted even when told 
to go to parenting time – Father’s wife spanked the child, the 
child preferred to live with Mother, and the child was unwill-
ing to return to Father’s home despite an order. Mother was 
forced to choose whether to compel her daughter to a place 
she experienced physical punishment or whether to allow her 
to stay in a place she felt safe. It was error to hold Mother in 
contempt for failing to “physically eject her unwilling daugh-
ter from the car.” 

Recent Appellate Decisions 
By Alicia K. Storm
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UCCJEA and International Custody Order

Lorenz v. Lorenz
Michigan Court of Appeals

Unpublished, Nos. 359832; 361127, March 9, 2023
Wayne Circuit Court

Father opposed registration of a German custody order 
which was confirmed in Michigan. On appeal, he argues that 
he was deprived due process by not having proper notice of the 
German custody proceedings, and that the trial court erred in 
finding he failed to prove his lackofnotice defense to the Ger-
man order’s registration. The absence of evidence or explana-
tion as to how and/or when he “was notified of the German 
proceedings, his failure to address Germany’s service require-
ments, and his inconsistent acknowledgement to having some 
notice of the German proceedings” was noted. Regarding due 
process, his lackofnotice claim was unsupported, and he failed 
to connect the 14th Amendment’s application to the German 
court. German courts are not required to consider Michigan’s 
best interest factors under the UCCJEA. He provided no le-
gal support for his position that he was deprived due process 
when the trial court enforced the German order. The Court 
concluded that he failed to meet his burden. 

The Court of Appeals concluded that there was no abuse 
of discretion and affirmed.

Legal Malpractice and Breach of Standard of Care

Mati v. Garmo
Michigan Court of Appeals

Unpublished, No. 360754, March 9, 2023
Macomb Circuit Court

The Court of Appeals affirmed the trial court’s decision to 
grant the lawyer/law firm summary disposition on plaintiff’s 
legal malpractice claim. The wife sued her attorney/attorney’s 
law firm alleging negligence because she did not receive a fair 
distribution of marital assets and child support. However, the 
court found that she failed to demonstrate or prove how the 
defendants’ alleged negligence was a proximate cause, and that 
she had other remedies available to her since child support is 
modifiable. It was her own failure to seek support after entry 
of the judgment. She failed to demonstrate negligence or inju-
ry and provided no evidence to support her allegations. 

Stepparent Adoption – “Substantially Comply” Defined

In re NRC
Michigan Court of Appeals, Published Opinion, 

No. 362915, March 16, 2023
Antrim Circuit Court, LC No. 2021-8763-AY

The trial court denied a stepparent adoption because it 
found that father had substantially complied with the child 
support order, and the Court of Appeals affirmed. MCL 

710.51(6)(a) does not specifically define what “substantially 
comply” with a child support order looks like, and caselaw has 
not been published either. The court held that under this stat-
ute, “a parent substantially complied with a child support order 
when they have made a considerable quantity of the payments 
required by the order.” In the instant case, father had made 
many of his required payments, caught up with his arrearages 
with lumpsum payments, and his arrearages at the time the pe-
tition was filed was small when compared to what he had paid 
over the preceding two years. Because mother failed to meet her 
burden under § (6)(a), no analysis is needed for § (6)(b).

Right to a De Novo Hearing

McGregor v. Jones
Michigan Court of Appeals, 

Published-After-Release Opinion, No. 361447,  
app. to publish March 16, 2023

Macomb Circuit Court, LC No. 2019-4358-DS

This case was previously released as an unpublished opin-
ion on February 16, 2023. Plaintiff’s motion for sole custody 
and change of domicile was recommended to be denied by 
the Friend of the Court, and the trial court interpreted MCR 
3.215(F)(2)(d) that the right to object and receive a de novo 
hearing was forfeited if the party did not submit a transcript 
of the referee proceedings before that de novo hearing. The 
Court of Appeals reasoned that not only does that language 
not appear in the court rule, that same court rule requires the 
trial court to permit parties to present “live evidence” at the 
de novo hearing. A final decision cannot be made on the re-
cord alone without providing an opportunity for parties to 
supplement the record, subject to reasonable restrictions and 
conditions, which applies to the evidence to be presented, not 
the right to have a de novo hearing. Reversed and remanded 
for a de novo hearing.

Marriage Validity and Surviving Spouse Determination

In re Estate of Murray
Michigan Court of Appeals

Unpublished, No. 357107, March 9, 2023
Wayne Probate Court

The decedent’s daughter (“Benson”) filed a petition to 
determine the decedent’s heirs after Appellant claimed to be 
decedent’s surviving spouse. Appellant and decedent held a 
marriage ceremony one day after the marriage license expired. 
Appellant argued that they were told by a clerk they did not 
need to renew the license, that the parties had intended to 
marry, and that the acceptance by the clerk of the marriage 
certificate despite the expired license was  enough to ratify the 
license and certificate as valid. Benson offered evidence that 
the parties had not intended to legally marry and intentionally 
waited until after the license expired for that reason. There 
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was conflicting evidence whether the parties cohabitated as 
a married couple after the ceremony, and whether they held 
themselves out to friends, family, and government agencies as 
a married couple. The trial court found clear and convincing 
evidence that the marriage was not valid, and the Court of 
Appeals affirmed. 

Paternity Act Venue/Jurisdiction & Misjoinder

Black v. Cook
Michigan Court of Appeals

Published Opinion, No. 360492, March 23, 2023
Berrien Circuit Court, LC No. 2021-003244-DP

Father filed a paternity action in Circuit Court with the 
child’s guardians and deceased mother as defendants. The tri-
al court dismissed indicating the guardians were not proper 
parties, mother was deceased and therefore not a proper party, 
and that Circuit Court was the wrong venue for his claim. Fa-
ther appealed and the Court of Appeals agreed with him – re-
versed and remanded so Father may amend his complaint and 
name the child as a party defendant as specifically authorized 
in the Paternity Act MCL 722.711 et seq.

Regarding venue, it is not a matter of proper forum but 
of subject-matter jurisdiction. MCL 722.714 of the Paterni-
ty Act says an action shall be brought in Circuit Court. Un-
der MCL 722.717b, after the Circuit Court determines pater-
nity, it must decide custody and parenting time. MCL 722.720 
grants the Circuit Court continuing jurisdiction over proceed-
ings brought under the Paternity Act. The Circuit Court had 
subject-matter jurisdiction, and therefore the trial court erred 
in basing its dismissal ruling on the ground that Father filed 
in the wrong forum.

Turning to whether Father named the proper defendants, 
the statute regarding standing indicates a putative father may 
bring an action in Circuit Court, but it is silent as to who may 
be sued. The language indicates that a minor child could po-
tentially be named a defendant. While it is true Father could 
not name a deceased individual as defendant, there is no case 
law or clarification regarding whether guardians could be 
named. However, the Court of Appeals declined to decide this 
issue, as it determined that the trial court erred by dismissing.

Essentially, Father has a misjoinder issue, and the Court 
of Appeals agreed that the error could be properly remedied 
with amendment to remove improper parties and name prop-
er parties. MCR 2.207 indicates misjoinder of parties is not 
grounds for dismissal, as parties could be added or dropped by 
a party’s motion or the court’s own volition. While it did not 
hold what a proposed amendment should or must be in this 
matter, the Court of Appeals observed that a pleading in a pa-
ternity action could name a minor child as a defendant under 
MCL 722.714(11) and if so, the trial court would be autho-
rized to appoint the child a guardian ad litem to represent the 
child as envisioned by MCR 2.201(E). It further observed that 

DHHS could also be an appropriate defendant dependent on 
the case under MCR 2.206(A)(2)(b) if it would promote the 
administration of justice, or the child was receiving public as-
sistance or services.

Parenting Time Civil Contempt

Martinez v. Martinez
Michigan Court of Appeals

Unpublished, No. 359759, March 16, 2023
Ottawa Circuit Court

Mother was held in contempt for a parenting time order 
violation. At the next hearing after finding her in contempt, it 
was shown that Mother continued to fail to enforce the par-
enting time order. She held conversations with the child and 
suggested the dispute be discussed between the child, the Fa-
ther, and the parties’ adult child. Mother had already declined 
alternative dispute resolution through FOC. Because a finding 
of contempt had no impact on her behavior, the trial court 
imposed a $100 fine and imposed a 20-day jail sentence – 4 
days to be served immediately and the remaining to be held in 
abeyance determined by whether she continued to violate the 
parenting time order. 

Mother appeals this order, arguing she did not have the 
opportunity to avoid having to serve those four days. How-
ever, she could have avoided jail time if she had followed the 
parenting time order between the first finding of contempt 
and the next hearing. The goal of a trial court’s finding of con-
tempt is to compel future compliance, and the Court of Ap-
peals did not conclude that this sentence was intended to pun-
ish Mother. Further, her appeal was dismissed based on lack 
of jurisdiction as an order finding a party in civil contempt of 
court is not a final order for the purposes of appellate review.

Divorce Default and Equitable Division

Gentz v. Gentz
Michigan Court of Appeals

Unpublished, No. 360561, March 16, 2023
Manistee Circuit Court

The Court of Appeals affirmed the trial court’s order to 
deny Husband’s motion to set aside the default, found that the 
limitations and conditions imposed by the court were within 
the court’s discretion, and that the distribution of the marital 
estate was fair and equitable. 

The parties owned two business, and both were awarded 
to Husband in the Judgment, with Husband having to pay to 
Wife approximately $475,000 for half the value. His request 
to set aside the default (filed over six months after entry of 
the default) was not timely, he did not have good cause, and 
he could have filed on his own behalf without an attorney. 
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This was not an abuse of discretion. Despite the default sta-
tus, Husband participated at the evidentiary hearing, and he 
was able to place his objections to the evidence on the record 
for appellate purposes and make arguments opposing entry 
of the default judgment, even through the trial court said it 
would not consider the bases of his argument in making its 
decision given the default status. This also was not an abuse of 
discretion. Lastly, the businesses Husband received were very 
valuable with high profits and he received a cash payout for his 
equity in the marital home to use toward his own new home. 
The decision that the Judgment was fair and equitable was not 
clearly erroneous. The arguments raised on appeal regarding 
his proposed valuations from his appraiser are irrelevant, as 
those documents were not considered by the trial court. 

Michigan Adoption Code and Best Interests

In re BWJ
Michigan Court of Appeals

Published Opinion, No. 363607, March 30, 2023
Mecosta Circuit Court, LC No. 2022-001507-AF

Father appeals termination of his parental rights, and the 
termination order was vacated due to insufficient best-inter-
est factor analysis and findings by the trial court. Father first 
argued MCL 710.39(2) applied to him, but the Court of Ap-
peals agreed with the trial court that Father had no established 
custodial relationship with the child and had not seen the 
child for nearly three years. “Good intentions and attempts to 
establish a custodial environment” are not enough to invoke 
MCL 710.39(2). Because this statue does not apply, the trial 
court was required to proceed under MCL 710.39(1) regard-
ing Father’s fitness and ability to properly care for the child, 
and whether termination served the child’s best interests. This 
was not error.

However, the trial court failed to cite, quote, or reference 
the statutory best interest factors in MCL 710.22(g) which is 
required to properly determine whether termination of paren-
tal rights are in the child’s best interests. While the analysis in 
the trial court’s ruling possibly addressed some of the factors, 
it did not consider or make findings on several factors. The 
Court of Appeals held that “when proceeding under MCL 
710.39(1) the statute requires, inter alia, that the court “shall 
determine…the best interests of the child” and that to do so 
the court will, pursuant to MCL 710.22(g)(i) through (xi), 
consider, evaluate, and determine the factors set forth there-
in.” Affirmed in part, reversed in part, and remanded.

Child Support Deviation

Ali v. Ali
Michigan Court of Appeals

Unpublished, No. 360276, March 23, 2023
Barry Circuit Court

Mother sought child support and was awarded support 
based solely on her asserted monthly expenses for the chil-
dren. Temporary and final support orders entered. The Final 
Order was properly based on the Formula Guidelines, but the 
temporary order was not – indicating that there was devia-
tion from the recommendation. The trial court did not follow 
the proper procedural requirements of MCL 552.605(2), and 
the parties’ incomes were never calculated by the FOC. There 
was nothing on the record to support the amount awarded, 
how the order deviated from the Formula, or the reason the 
amount was unjust or inappropriate. 

The Court of Appeals vacated the temporary support or-
der and remanded it to trial court for either calculation using 
the Child Support Formula Guidelines, or to follow appropri-
ate procedures for deviating from that formula under MCL 
552.605(2)(a) through (d).

Procedure for Custody Analysis

McCoury v. McCoury
Michigan Court of Appeals

Unpublished, No. 362045, March 23, 2023
Oakland Circuit Court

Father appeals the order significantly reducing his parent-
ing time. It ultimately was not an error to conclude that the 
alleged domestic violence by Father against the children was 
proper cause or a change in circumstances fit to consider a 
modification. However, the trial court did not comply with 
procedural requirements of the Child Custody Act as it did 
not hold an evidentiary hearing to make the required findings 
of fact regarding the best interest factors. This was not a harm-
less error. There is evidence Father enjoyed equal time with 
his children prior and that there was potentially a joint es-
tablished custodial environment. However, the court did not 
make the findings sufficient for proper analysis. Reversed and 
remanded for proper application of the statutory factors in 
MCL 722.27(1)(c), to include not only up-to-date informa-
tion but also applied in light of the past history of the parties 
and children. 
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Proper Comparison for Modification of Status Quo

Sova v. McKinnon
Michigan Court of Appeals

Unpublished, No. 362815, March 23, 2023
Livingston Circuit Court

The trial court entered an order making Father the pri-
mary physical custodian and that he could enroll the child in 
school in Hartland. On appeal, the Court of Appeals found 
that the trial court used the proper standard of proof, but that 
it failed in articulating whether Father had met his burden. 
The trial court provided ample findings regarding one parent, 
but not for the other. The Court of Appeals held that the trial 
court’s job is not to compare the proposed changes to each 
other, but to compare the proposed changes to the status quo 
to determine whether there is clear and convincing evidence 
that it would be in the child’s best interests to modify the sta-
tus quo. The trial court’s findings did not address the standard 
of proof used or whether Father’s proposal would alter the es-
tablished custodial environment as it did with Mother’s. On 
remand, the trial court is instructed to “compare each proposal 
against the status quo. It is from this vantage point that [it] 
must determined if either party can establish by clear and con-
vincing evidence that their respective proposal is in the best 
interest of the child,” and that the trial court is not obligated 
to choose from these two proposals, as it can find that neither 
has met the burden and if so, the trial court is free to construct 
its own custody arrangement. 

Parenting Time Restrictions

Mathewson v. Mills
Michigan Court of Appeals 

Unpublished, No. 362798, March 23, 2023 
Montcalm Circuit Court

Father appeals the order imposing restrictions on his par-
enting time, and the Court of Appeals vacated the order. The 
trial court made determinations regarding Father’s domestic 
partner based on its own inquiries and not on the evidence 
provided. The replies received by the trial court could not be 
said to be reliable to the point of avoiding possible contra-
diction, and the facts at hand could not be said to be general 
knowledge; therefore, it was improper judicial notice. The trial 
court plainly erred by conducting its own investigation and 
making evidential inquiries outside the evidence presented on 
the record. This was not harmless error. 

Further, the trial court committed clear legal error by 
not discussing whether there was proper cause or change of 
circumstances to warrant the imposition of parenting time 
restrictions. The trial court minimally considered how it be-
lieved that the restrictions on Father’s domestic partner were in 
the children’s best interests. Interestingly, the Court of Appeals 

included that, “just as the trial court was vocally skeptical that 
plaintiff or [W] actually improved their lives and behaviors 
since the entry of the [10/19] order, we are equally suspicious 
that the trial court’s decision to impose restrictions regarding 
[W’s] participation in parenting went beyond a mere credibil-
ity determination and was driven by passion or bias.”

Sufficiency of Findings

Cammenga v. Cammenga
Michigan Court of Appeals

Unpublished, No. 358463, March 23, 2023 
Barry Circuit Court

Husband appeals the trial court’s judgment of divorce, 
and the Court of Appeals decided to affirm in part, vacate 
in part, and remand. Husband’s claim of being denied due 
process when he was not allowed to present expert testimo-
ny regarding temporary spousal support is rejected. Given his 
misrepresentation of this income, it was not an abuse of dis-
cretion. It also rejected his argument that it was error to admit 
his text messages with his mistress about his affair. There was 
substantial evidence to support the affair, even if the text mes-
sages were left out. The 60/40 division of the marital estate 
was fair and equitable on the facts. 

Regarding Wife, there were factual questions to be re-
solved regarding whether her expenditures were a dissipation 
of marital assets and/or a violation of the status quo order. 
The Court of Appeals remanded for further findings using 
the existing record regarding Wife’s spending to determine 
whether she dissipated marital assets and/or violated the sta-
tus quo order. 

The Court of Appeals rejected arguments by both par-
ties regarding child support but vacated the award of attorney 
fees to Wife and remanded for further proceedings as to the 
amount. Lastly, it rejected Husband’s allegations that the trial 
court judge should be disqualified from the remand, finding 
there was no indication that there was deep-seated antagonism 
or favoritism that would suggest the trial court could not set 
aside previous findings or views. Further, reassignment would 
involve unnecessary and excessive waste and duplication due 
to the lengthy and factually detailed nature of this case. 

Custody 

Sines v. Sines
Michigan Court of Appeals

Unpublished, No. 362529, March 30, 2023 
Oakland Circuit Court

Mother appeals the trial court’s decision to deny her mo-
tion seeking joint legal custody, to decline to hold an eviden-
tiary hearing, and to order her to pay Father’s attorney fees and 
costs. Father filed for divorce alleging that Mother was unable 
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to parent effectively due to alcoholism, and due to Mother’s 
failure to answer due to inpatient treatment, a default judg-
ment entered awarding Father sole legal and physical custo-
dy and Mother’s parenting time was suspended. Upon re-
lease, Mother struggled to maintain sobriety, but did show 
consistent improvement and permitted eventually to have 
unsupervised parenting time. A prior motion for change of 
custody was denied for lack of proper cause or change in 
circumstances. She later moved again for change of custody, 
was denied, and ordered to pay $1,250 of Father’s attorney 
fees and costs.

The Court of Appeals affirmed the denial of her mo-
tion and remanded on the attorney fees issue purely be-
cause the trial court failed to make findings of fact under 
the Khouri framework. She failed to establish proper cause 
or change in circumstances, and despite her sobriety, the 
relationship with the children remained strained. Further, 
“disagreement with plaintiff’s decisions alone does not 
support proper cause or change of circumstances.” Af-
firmed in part and remanded in part. 

Family Law Political Action Committee

In 1997, a voluntary Political Action Committee (PAC) was formed known as the Family Law Political Action 
Committee. The PAC advocates  for  and  against  legislation that directly affects family law. The PAC lobbyist has 
contact with, and access to, legislators involved with family law issues. Contributions to the PAC are the one way 
for you to help influence legislation that directly affects your practice as a family law lawyer. The Family Law PAC 
is the most important PAC since it affects the lives of so many people, adults and children alike. Your assistance and 
contribution is needed to ensure that this PAC’s voice will continue to be heard and valued by the legislators in both 
the State Senate and the House of Representatives. 

Please help the PAC by making a contribution today!

(PLEASE COPY AND USE THIS FORM)

Send the completed form and check to:
Randall B. Pitler, 1212 South Washington Avenue, Royal Oak, MI 48067

Attached is my check payable to the Family Law PAC  in the amount of:

 $50 $100 $150  Other

Name & P Number:  _____________________________________________________________________________

Street Address:  __________________________________________________________________________________

City: ___________________________________________________ State  ______ ZIP  ______________________

Telephone: _____________________ FAX:  __________________E-mail:  _________________________________

Please make your check payable to Family Law PAC.
Please, no corporate checks. Thank you for your assistance!
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1. Requests from litigants should be directed to the Amicus Committee. https://connect.michbar.org/familylaw/n-committees/key-
committees/amicus.  Please contact Anne Argiroff and Gail Towne, the co-chairs of the committee, at: anneargiroff@gmail.com 
and gtowne@lennonmiller.com.

2. The amicus request must clearly indicate whether leave to appeal has been requested and/or granted. If leave has 
been requested but not yet granted, the requesting attorney must indicate whether an amicus is requested to support 
granting leave or on the substantive issues. 

3. Amicus requests must be in writing and include the following:

a. A short and concise memorandum setting out the legal issue(s) addressed by the appeal;

b. Previously submitted briefs (from both parties) and opinions in the case, together with the order granting leave to 
appeal, if appropriate, and a list of the filing deadlines, including the deadlines for the amicus curiae  brief;

c. A brief statement explaining why the Family Law Council should grant the request. This statement should specifically 
reference the Case Selection Criteria; and the impact of the case on the domestic relations bar as a whole;

d. For amicus requests prior to the Court granting leave, a statement setting out “exceptional circumstances” to justify 
Family Law Council involvement.

Case Selection Criteria for Requests for Appearance of   the Family Law Section of the State Bar of 
Michigan as Amicus Curiae

In considering on a request for appearance as Amicus Curiae, the Amicus Committee of the Family Law Section shall 
consider the following criteria:

1. Whether the legal issue involved is of substantial interest to the domestic relations bar. We generally do not participate in 
appeals from the trial court to the court of appeals seeking correction of error, either factually or in choosing or applying 
settled law.

2. Whether the legal issue involves a conflict in case law, or a case of first impression, or a novel or previously unresolved 
question, or whether there is a need for clarification of a legal issue, the disposition of which is likely to have broad range 
effects beyond the particular case.

3. Whether the legal issue involved affects fundamental rights of individuals or involves a constitutional question.

4. Whether the case presents an opportunity to ameliorate or reverse prior judicial decisions or legislative enactments 
which adversely impact domestic relations law.

5. Whether the issue or case impacts the practice of family law from the view of practitioners.

6. Whether the briefs of the parties before the court, or briefs of other amicus curiae, adequately address the legal issues 
presented.

7. Whether the facts presented are strong enough, and the record sufficiently developed, to support the position to be 
asserted, if the facts are relevant to the amicus request.

8. Whether the position to be asserted is appropriate in view of the recent pronouncements of the appellate courts and 
consistent with the Family Law Council’s principles and philosophy.

9. Whether there exists sufficient time to request amicus status and properly prepare a brief

10. Whether sufficient resources are available, given the Council’s amicus caseload, to grant the request.

11. Whether the Court has requested the submission of briefs.

12. Whether the case should be referred to another Section of the State Bar.

Guidelines for Requesting Appearance of the Family Law 
Section of the  State Bar of Michigan as Amicus Curiae

https://connect.michbar.org/familylaw/n-committees/key-committees/amicus
https://connect.michbar.org/familylaw/n-committees/key-committees/amicus
mailto:anneargiroff@gmail.com
mailto:gtowne%40lennonmiller.com?subject=
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