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Chair Message: Highlights from the 
Family Law Institute 
By Rebecca E. Shiemke - Family Law Section Chair 2014-15

On November 13 and 14, the Family Law Council and 
the Institute for Continuing Legal Education sponsored the 
13th annual Family Law Institute, a day and a half event of 
engaging legal seminars and networking opportunities.  This 
year, the Institute attracted 620 family law professionals and 
featured approximately 52 speakers and moderators, some of 
whom presented at more than one session.  The theme of this 
year’s Institute could have been “the only thing that is constant 
is change.”  We learned that only the day before the Institute, 
the number of marriage equality states changed from 33 to 
34 when Kansas found its same-sex marriage ban unconsti-
tutional.  We were told that interpretation of the Revocation 
of Paternity Act may change based on a case pending before 
the Michigan Supreme Court.   Similarly, how the Affordable 
Care Act affects all citizens may change when the US Supreme 
Court reviews another challenge to the Act.

While the format of the Institute allows for a wide variety 
of topics, its requirement to choose between breakout sessions 
makes it impossible to attend every seminar.  This message is 
intended to highlight what I learned from several sessions and 
from the many individuals dedicated to legal education. 

• A revised Uniform Child Support Order (UCSO)  will 
be required beginning January 1, 2015.  The new UCSO 
includes two major modifications.  First, there is now an 
addendum that must be completed whenever the parties 
are requesting a deviation from the child support formu-
la.  Second, the Order specifies that the support obliga-
tion ends on the last day of the month in which the child 
reaches age 18 and requires the parties to identify the date 
support will end for any child who will be attending high 
school after turning age 18, but not beyond age 19 ½.  
Both the UCSO and the UCSO with no Friend of Court 
services will be available on the State Court Administra-
tive Office website. 

• Social media is used by approximately 94% of Ameri-
cans, which means that the vast majority of our family 
law clients are connected.  Because social media may be 
the source of discoverable evidence, we were advised to 
caution clients not to delete their social media accounts.  
Instead, clients should be advised to stop posting on most 
forms of social media.  We also learned that the best ac-

cess to social media content is through the user.  Providers 
such as Facebook are often protected from releasing user 
content in response to subpoenas from attorneys.  How-
ever, the court may order a party to release user names and 
passwords so that counsel can access that party’s informa-
tion directly.

• The federal Affordable Care Act (ACA) is intended to re-
sult in nearly universal health insurance coverage by re-
quiring individuals to obtain coverage or pay a penalty 
and by increasing the availability of Medicaid to low-in-
come individuals.  Because the Michigan Child Support 
Formula has yet to catch up to the requirements of the 
ACA, we were advised to consult the child support formu-
la supplement to compare each party’s costs of providing 
coverage and analyze the impact of the costs on the sup-
port amount. See 2013 MCSF-S 2.02(B).  Additionally, 
awarding the child tax dependency exemption may be af-
fected by the ACA.  If a parent wishes to obtain coverage 
for a minor child through the Marketplace Exchange, the 
minor child must be claimed as a dependent on the par-
ent’s federal tax return.

• Many family law practitioners interact with clients who 
have been traumatized and often the trauma is the result 
of domestic violence or abuse.  Understanding how cli-
ents respond to the trauma will help practitioners develop 
methods to better counsel traumatized clients, minimize 
triggers that impede the client’s participation in the case, 
and achieve a satisfying outcome. 

• The session on attorney fees was a reminder that Michigan 
follows the “American rule,” which provides that a party 
is not entitled to attorney fees unless a statute, court rule, 
or judicially recognized exception allows such a recovery.  
In addition, if there is a dispute regarding the amount of 
attorney fees, the court must hold an evidentiary hearing.  
To assist with enforcing an attorney fee award, or any por-
tion of a judgment, consider including a provision in the 
judgment or order that awards reasonable attorney fees if 
a party is required to seek enforcement from the court.

• Analyzing expert opinions on issues such as child custody 
or business valuations can be complex and time consuming. 
Mapping methods can help translate the expert’s opinion 



2       Michigan Family Law Journal   December 2014 

Barry Grant, CPA, CFF

into understandable flow charts or graphics that organize 
the expert’s argument, opinions, flaws, or missing pieces. 

• The session on business valuations successfully boiled 
down the process of understanding a valuation to five 
simple questions that every practitioner should be pre-
pared to answer in order to narrow the issues to the areas 
of dispute. 

• There is a great need for pro bono legal assistance for the 
more than 60,000 unaccompanied children who have 
been detained in the US, many of whom came to the US 
to escape violence in their Central American home coun-
tries.  While some of these children are placed with family 
members already present in the US, a large number are in 
foster care.  Many of these children qualify for immigra-
tion relief and many need assistance with their immigra-
tion case or with a guardianship or dependency matter in 
probate or family court.

• A breakdown in communication between client and 
attorney is one of the leading causes of grievances and 
malpractice claims.  To avoid a dreaded grievance on this 
basis, consider communicating with clients face-to-face 
rather than through email or text messages.  In-person 
communication, although more time consuming than 
electronic forms, avoids confusion, permits participants 
to clarify their understandings, and to ask questions.  Use 
electronic communication to confirm agreements reached 
during in-person meetings.   

• Friend of Court staff wants practitioners to know about 
a variety of issues that will help practitioners, their cli-
ents, and the FOC staff.  For example, prior to filing a 
new divorce case, check to see if there is a prior case with 
an existing support order.  If so, be aware that when the 
divorce judgment is entered, the prior support order be-
comes void and support will be collected through the 
divorce case, which must have a corresponding Uniform 
Child Support Order. 

While each of these sessions was informative, the most 
moving event at the Institute was the presentation of the 
Blaine B. Johnson, Jr. award to John Mills posthumously.  The 
award was created after Blaine’s passing to recognize outstand-
ing contributions to continuing legal education.  This year, it 
was presented to John to honor his devotion to continuing 
legal education throughout his legal career as well as his pro-
lific commitment to the Family Law Section.  The award was 
presented by Rick Williams, John’s law partner, and accepted 
on John’s behalf by his wife, Kathy Mills.  

Finally, an article about the Family Law Institute is in-
complete without acknowledging the many individuals who 
worked tirelessly to bring it all together. My thanks go to all of 
the professionals at ICLE, especially Lisa Geherin and Jeff Kir-
key, the many talented speakers and moderators who volun-
teered to share their time and expertise with us, the volunteer 
members of the planning committee, and the many others I 
am sure I’m forgetting.  See you next year. 
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The Family Law Section 

GREAT LAKES HONOR ROLL
The Family Law Journal serves as the Family Law Council's forum to share ideas, announce new legislation, and 
summarize and analyze case law and trends that affect our Section.  Without question, the Journal represents 
a significant benefit of one's membership in the Family Law Section of the State Bar. Our readers receive 
advance notice of the most current pertinent legal developments which may impact our practice.  We learn 
from The Best to be The Best. The Family Law Council analyzes, evaluates, testifies, and advocates for the best 
interest of the Family Law Section regarding all pertinent legislation; it likewise employs a skilled lobbyist to 
assert our positions on significant new laws.   

As a way to express your support for the upcoming year, the Journal will be recognizing honorees on its "Great 
Lakes Honor Roll."  To be included, our loyal readers, authors, and sponsors may participate at various levels 
as follows: 

Superior: $1,000 - $1,500 

Michigan: $750 - $999 

Huron: $500 - $749 

Erie: $150 - $499 

There is no deadline for joining the Honor Roll.   Your name, law firm name, or business name will be added 
to the honoree list for a full year from the date you first join. Your listing may include a hyperlink to your 
website if you so choose.   

To be included in the Honor Roll for the Family Law Journal, please complete the form below and send 
your check payable to "State Bar of Michigan" to:   

Kristen Robinson, Mellin Robinson, PC, 1755 W. Big Beaver Rd., Troy, MI 48084 

(For additional information, contact Kristen Robinson at 248.614.9005) 

o Yes, I would like to be listed in the Great Lakes Honor Roll for one year in each edition of the Family Law
Journal.

o My name, law firm, or company should be listed as follows:

_______________________________________________________________________________________ 

(Indicate how you would like your name, law firm or company to appear on the above line) 

o My hyperlink is as follows: ___________________________________________________________
 (URL/website address) 

o I have enclosed a check payable to “State Bar of Michigan” in the amount of $_____________ to be
recognized at the _______________level.

 (Great Lake of Choice) 
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Great Lakes Honor Roll

The Family Law Section

Great Lakes Honor Roll

Superior
• Natalie Alane, Alane & Chartier, PLC
• Elizabeth K. (Liz) Bransdorfer, 

Mika Meyers Beckett & Jones PLC, 
Grand Rapids

• Mellin Robinson, P.C.

Michigan
• Alexander, Eisenberg & Spilman, PLLC

• Papista & Papista, PLC

Huron
• James J. Harrington, III–Law 

Offices of James J. Harrington III, PLC 
• Liisa R. Speaker, Speaker Law 

Firm, PLLC 

Erie
• Catchick Law, PC

• Joseph W. Cunningham, JD, CPA, PC

• C. Lynn Gates – Gates Law Office, PC

• Mathew Kobliska, DeBrincat, 
Padgett, Kobliska & Zick   

• Mallory, Lapka, Scott & Selin, PLLC

• Judith A. O’Donnell, M.A., J.D., P.C.

• Paletz Law Firm, PC

• Steven D. Reinheimer,  
Reinheimer Law Office, PLC 

• Michael A. Robbins, PLLC

• Jorin G. Rubin

• John J. Schrot, Jr., Berry Moorman PC

Special thanks to the members of the Great Lakes Honor Roll for their support 
of the Family Law Section and Family Law Journal in 2014
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The American family is in the midst of unprecedented 
change, and the keyword is acceptance. Starting with the 
baby boomer generation, societal trends have changed what it 
means to be a “family.” The nuclear family–consisting of two 
married parents, a breadwinner and a homemaker–is now in 
the minority, dropping from 40% of the population in 1970 
to 19% in 2013.1 Single parenting is on the rise. Births to un-
married women increased from 5% in 1960 to 41% in 2012.2 
Interracial marriage, which was a five-year felony until 1967, 
became legal with the history-making case of Loving v Virgin-
ia.3 Today, 15% of all new marriages are of mixed race, while 
8.4% of all married people in the US have a spouse of a dif-
ferent race.4 What was once a crime has become an accepted, 
even commonplace, part of society. 

As the definition of what constitutes a “family” increas-
ingly expands, practitioners must respond to these changes in 
a way that serves our clients. Perhaps the last frontier is in ad-
dressing the needs of same-sex clients who wish to end their 
marriages. The law in this area has seen remarkable change 
in recent years. The Defense of Marriage Act (“DOMA”), a 
federal law passed in 1996, and constitutional amendments 
enacted in twenty five states, including Michigan in 2004, de-
fined marriage as the union of “one man and one woman.”5  

Yet the matter was far from settled, as states have responded to 
the demands of their constituents to recognize the validity of 
same-sex relationships.  Massachusetts, the first state to recog-
nize same-sex marriages in 2003, was followed by more than 
30 other states and the District of Columbia in enacting laws 
allowing gay couples to wed.6

However, last year’s landmark United States Supreme 
Court case, United States v Windsor,7 8opened the door to end-
ing this controversy once and for all.  Windsor involved a tax-
payer who, as the surviving spouse of a same-sex couple, was 
denied the benefit of a spousal deduction because the defini-
tion of “marriage” and “spouse” in DOMA contradicted her 
own state’s (New York) definition. In Windsor, the Court in-
validated section 3 of DOMA on the ground that it impermis-
sibly interfered with the states’ right to define “marriage.”8

In dicta, the majority opinion also noted that “the Con-
stitution’s guarantee of equality ‘must at the very least mean 

that a bare congressional desire to harm a politically unpopu-
lar group cannot’ justify disparate treatment of that group.”9 
Noteworthy was the fact that, prior to the Court’s decision, the 
Executive Branch itself concluded that DOMA was uncon-
stitutional and the Department of Justice therefore declined 
to defend it, leaving it to a congressional group to present a 
“sharp adversarial presentation” in defense of the Act.10 Yet, 
issues remained because the decision was based upon the au-
thority of the states to define marriage, a double-edged sword 
in states with DOMA-like constitutional amendments.

 This opened the floodgates to litigation at the state 
level. One federal court after another–in Utah, Oklahoma, 
Kentucky, Virginia, Texas, Michigan, Arkansas, Idaho, and 
Wisconsin–ruled that laws banning same-sex marriage were 
unconstitutional. In most of these states, the county clerks im-
mediately began issuing marriage licenses for same-sex couples 
until the decisions were stayed pending the state’s appeal. This 
happened in Michigan on March 21, 2014, when the Honor-
able Bernard A. Friedman, of the Eastern District of Michi-
gan, struck down the Michigan Marriage Amendment on the 
ground that it violated the equal protection clause of the Four-
teenth Amendment in DeBoer v Snyder.11

More than 300 same-sex couples were wed in Ingham, 
Muskegon, Oakland, and Washtenaw counties before the 6th 
Circuit Court of Appeals halted the ruling and issued a stay.13 
It seems evident that Judge Friedman’s ruling will eventually be 
upheld, and the case is now on appeal to the Supreme Court. 
Meanwhile, there are almost 15,000 same-sex couples living 
in Michigan, most of them legally married in other states.14 
Like the general population, some of these marriages will fail. 
Should these clients be left in limbo during the months, or 
years, that the case is on appeal? How can we help our same-
sex clients wishing to divorce, whether married in another 
state or married during that narrow window of opportunity in 
Michigan before the attorney general filed his appeal?

The following are arguments that both authors have used 
to successfully help our same-sex clients to dissolve their mar-
riages. We would note that, in each case, the judgment was 
issued pursuant to the consent of both parties. We would urge 
you to do the same prior to presenting the judgment to the 

Between a Rock and a Hard Place-
Ending Same Sex Marriages in the 
Wake of DeBoer
By  Tim Cordes and Mindy L. Hitchcock
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court. Regardless whether the court may personally favor rec-
ognition of the marriage or not, it is bound to follow the law. 
Our job is to provide a court with the legal basis to grant the 
relief our clients seek.

Current Law and Precedent Regarding Same-Sex 
Marriages

The current state of the law in Michigan unequivocally 
denies validity to same-sex marriages, whether solemnized in 
Michigan or elsewhere.  In 1996, MCL 551.1 was enacted to 
prohibit marriages between couples of the same sex. It states, in 
pertinent part, that “[a] marriage contracted between individu-
als of the same sex is invalid in this state.” While it serves to 
prevent the formation of marriages between same-sex couples in 
Michigan, it also prohibits the recognition of existing marriag-
es between same-sex couples performed in other jurisdictions. 
MCL 551.271 affords full recognition of marriages performed 
in other jurisdictions; however, MCL 551.272 explicitly refer-
ences MCL 551.1, even citing some of the exact language of 
that section, and concludes with the phrase “…and therefore a 
marriage that is not between a man and a woman is invalid in 
this state regardless of whether the marriage is contracted ac-
cording to the laws of another jurisdiction.”

In cases decided since the 1996 amendment of MCL 
551.271, but not involving same-sex marriages, various courts 
have found that Michigan follows the general rule that “‘a mar-
riage valid where it is contracted is valid everywhere.’”15 A federal 
district court found that Michigan generally applies the doctrine 
of lex loci contractus, in holding that a marriage valid where con-
tracted will be recognized as valid in Michigan.16 Notwithstand-
ing this general principle, MCL 551.271 explicitly excludes 
same-sex marriages in subsection (2), which states “[t]his section 
does not apply to a marriage contracted between individuals of 
the same sex, which marriage is invalid in this state under sec-
tion 1 of chapter 83 of the revised statutes of 1846, being sec-
tion 551.1 of the   Michigan Compiled Laws.”

In September 2004, Michigan Attorney General Mike 
Cox issued Opinion No. 7160 stating that MCL 551.1 means 
that “a marriage contracted between persons of the same sex 
in a state that recognizes same-sex marriages is not valid in the 
State of Michigan.”17 Attorney General Cox opined that the 
Full Faith and Credit Clause18 of the United States Constitu-
tion does not “require Michigan to recognize [same-sex mar-
riages] as valid for two reasons,”19 the first being Section 2 of 
DOMA which he cited as “authoriz[ing] the states to decline 
to give effect to same-sex marriages under the Full Faith and 
Credit Clause.”20 DOMA states that: 

No State, territory, or possession of the United States, 
or Indian tribe, shall be required to give effect to 
any public act, record, or judicial proceeding of any 
other State, territory, possession, or tribe respecting 

a relationship between persons of the same sex that 
is treated as a marriage under the laws of such other 
State, territory, possession, or tribe, or a right or claim 
arising from such relationship.21

Although Section 3 of DOMA has recently been ruled un-
constitutional by the United States Supreme Court in Wind-
sor, Section 2 remains in full force and effect. 

The second basis for the Attorney General’s opinion was 
the United States Supreme Court decision in Nevada v Hall22 

which stands for the proposition that even in instances where 
Congress has not specifically weighed in on “the extrastate ef-
fects” of one state’s statutes, “‘the full faith and credit clause 
does not require one state to substitute for its own statute … 
the conflicting statute of another state’” in instances where 
both states have statutes on the same subject.23 

In support of this “public policy” exception, Attorney 
General Cox cited the 1927 case of In Re Miller’s Estate, stating 
that the Michigan Supreme Court’s holding in that case meant 
that “were the Michigan Legislature to declare a type of out-
of-state marriage to be invalid as a matter of public policy, it 
would be invalid, even if valid in the state where contracted.”24 
In Re Miller’s Estate upheld a Kentucky marriage between first 
cousins because it found that Michigan’s prohibition against 
marriages with that level of kinship only applied to marriages 
performed in this state.25 Because MCL 551.271 was specifi-
cally amended in 1996 to explicitly exclude same-sex marriag-
es performed in other states, the opinion concludes that “[t]
he Legislature’s declaration in MCL 551.1, that ‘[a] marriage 
contracted between individuals of the same sex is invalid in 
this state’ falls squarely within this public policy exception.”26 

Subsequent to Michigan’s adoption of its statutory bar to 
same-sex marriage in 2004, the citizens of Michigan amended 
the state constitution through a ballot proposal banning same-
sex marriages, which was approved by 59% of Michigan voters. 
Article I § 25 of the Michigan Constitution now includes the 
language “To secure and preserve the benefits of marriage for 
our society and for future generations of children, the union 
of one man and one woman in marriage shall be the only 
agreement recognized as a marriage or similar union for any 
purpose.”27  The leading case interpreting Article I § 25 is the 
Michigan Supreme Court’s 2008 ruling in National Pride at 
Work, Inc. v Governor of Michigan,28 in which the Court held 
that the language of the amendment was unambiguous when 
it broadly held that “the marriage amendment prohibits the 
recognition of unions similar to marriage” 29 in determining 
that public employers were prohibited from providing health 
insurance benefits to domestic partners.  The Court held that 
“[t]herefore, a single agreement can be recognized within the 
state of Michigan as a marriage or similar union, and that 
single agreement is the union of one man and one woman.”30
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Annulment of Invalid Marriages

Against this backdrop, Michigan’s annulment statute pro-
vides a mechanism for the termination of same-sex marriages.  
MCL 552.3 provides that:

When a marriage is supposed to be void, or the validity 
thereof is doubted, for any of the causes mentioned in 
the 2 preceding sections; either party, excepting in the 
cases where a contrary provision is hereinafter made, 
may file a petition or bill in the circuit court of the 
county, where the parties or 1 of them, reside, or in 
the court of chancery for annulling the same and such 
petition or bill shall be filed and proceedings shall be 
had thereon as in the case of a petition or bill filed in 
said court for a divorce; and upon due proof of the 
nullity of the marriage, it shall be declared void by a 
decree or sentence of nullity.

The “2 preceding sections” referred to are MCL 552.1 and 
MCL 552.2. MCL 552.2 refers to parties whose marriage is 
invalid due to the minority of the parties, or where consent 
was obtained by fraud, and who did not subsequently volun-
tarily cohabit together, and therefore, this section does not ap-
ply to same-sex marriages, especially where the parties cohabit. 
MCL 552.1 refers to marriages that are invalid because of con-
sanguinity, affinity, because either party is already married, or 
“because either party was not capable in law of contracting 
at the time of solemnization.” It is the authors’ opinion that 
because MCL 551.1 states that “[a] marriage contracted be-
tween individuals of the same sex is invalid in this state,” and 
MCL 551.272 provides that “…therefore a marriage that is 

not between a man and a woman is invalid in this state regard-
less of whether the marriage is contracted according to the 
laws of another jurisdiction,” a marriage between persons of 
the same sex would be invalid under Michigan law because 
neither party was “capable in law of contracting at the time of 
solemnization.”

The Michigan Court of Appeals recently examined the ap-
plication of Michigan’s annulment statute, MCL 552.3.   In 
Rodenhiser v Duenas, the court held that “MCL 552.3 provides 
a procedure for the parties to the marriage to annul a marriage 
that is allegedly void on any of the grounds set forth in MCL 
552.1 or MCL 552.2.”31 While Rodenhiser specifically dealt 
with a marriage which was allegedly invalid due to mental in-
capacity, fraud, or duress, the Court stated that MCL 552.3 
provides that a party “may petition to annul a marriage on 
grounds that it is void due to the reasons set forth in the two 
preceding statutory sections.”32  Indeed, in Harris v Harris,33 a 
case involving a bigamous marriage, the Court emphasized the 
mandatory nature of the relief granted in MCL 552.3, stating 
“[i]n this case, the statute clearly states that where there is due 
proof that a marriage is invalid, the circuit court ‘shall’ declare 
the marriage void. Thus, the circuit court in this case was re-
quired to determine whether the marriage was bigamous and 
therefore void. If it was, the circuit court was required by 
statute to declare the marriage void ‘by decree or sentence 
of nullity.’”34 

Much like a bigamous marriage, a marriage between 
two persons of the same sex would be void or invalid under 
Michigan law ab initio. The Harris court stated that “refus-
ing to grant an annulment would contravene public policy 

Rebecca Hayman, LMSW
Therapist / Clinical Social Work

Manage life’s circumstances through insight, growth and healing.

To schedule your appointment, please call

248.459.9191
Most Insurance Plans Accepted

Helping Individuals and Families Cope  
with the Stress of Divorce

Rebecca 
Hayman, 
Therapist/
Clinical Social 
Work

  

ANNE ARGIROFF 
Attorney at Law 

 
anneargiroff@earthlink.net 

 
FAMILY LAW APPEALS 

 
 

 
 
 

Handling domestic relations appeals in 
the Michigan Appellate Courts and 

assisting trial attorneys in evaluating and 
preparing their cases for appeal. 

 
Phone: 248.615.4493 
Fax: 248.932.1734 

 

Family Law AppealsANNE ARGIROFF
Attorney at Law

anneargiroff@earthlink.net

FAMILY LAW APPEALS

Handling domestic relations 
appeals in the Michigan 

Appellate Courts and 
assisting trial attorneys in 
evaluating and preparing 

their cases for appeal.

Phone: 248.615.4493
Fax: 248.932.1734



8       Michigan Family Law Journal   December 2014 

because it could be construed as essentially condoning big-
amy. We therefore hold that the circuit court was required 
by statute to determine if the marriage was bigamous and, if 
so, to declare the marriage void.”35 Likewise, Michigan’s stat-
utes and the Constitutional amendment would argue against 
“condoning” same-sex marriage by refusing to grant the par-
ties an annulment.

Even for parties married outside of Michigan, the circuit 
courts have jurisdiction over the parties for an action for an-
nulment.36 In 1959, the Michigan Supreme Court ruled that 
an invalid marriage contracted out-of-state could properly be 
annulled in a Michigan court in Romatz v Romatz.37 There, the 
court found that its equitable powers granted it authority to 
annul such marriages:

In the absence of any special statute conferring 
power on the courts to exercise jurisdiction over 
suits for annulment of marriage, the chancery courts 
of America have assumed jurisdiction in such cases 
under their inherent equity powers.38

Attorneys who represent same-sex clients are able to use 
an annulment to best serve their clients’ needs for separation, 
including determining property rights. 

Determination of Property Rights in Annulment 
Actions

An annulment action is the best course of action for same 
sex clients desiring to terminate their marriages. MCL 552.12 
grants the court the power to make awards of property be-
tween the parties. The statute states in its entirety: “Suits to 
annul or affirm a marriage, or for a divorce, shall be conducted 
in the same manner as other suits in courts of equity; and the 
court shall have the power to award issues, to decree costs, 
and to enforce its decrees, as in other cases.” Moreover, Michi-
gan court rules require that “[a] judgment of divorce, separate 
maintenance, or annulment must include … a determination 
of the property rights of the parties.”39 

In determining the property rights of the parties, MCL 
552.19 provides that “[u]pon the annulment of a marriage, a 
divorce from the bonds of matrimony or a judgment of sepa-
rate maintenance, the court may make a further judgment for 
restoring to either party the whole, or such parts as it shall 
deem just and reasonable, of the real and personal estate that 
shall have come to either party by reason of the marriage, or 
for awarding to either party the value thereof, to be paid by 
either party in money.” The Michigan Court of Appeals has 
held that MCL 552.19 permits courts to equitably address 
property issues in annulment actions, declaring that “the law 
regarding property settlements upon annulment is similar to 
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that of divorce.”40  In 2003, the United States Sixth Circuit 
Court of Appeals found that Michigan’s statutory scheme 
for annulments provided courts with the authority to divide 
property, stating that “Mixon illustrates Michigan’s intent to 
treat annulments like divorces.”41 

Further Public Policy Considerations

If a court fails to grant the parties a judgment of annul-
ment, one could argue that the parties would be left in a le-
gal limbo which may have far-reaching implications. Because 
same-sex marriages are now valid in thirty-two states and the 
District of Columbia in addition to more than a dozen foreign 
countries, it is readily conceivable that one or both of the par-
ties may eventually relocate to a jurisdiction that would recog-
nize their current marriage. In that event, the question arises 
as to whether or not the parties’ now-invalid marriage would 
suddenly “revive” itself, and restore all the rights and obliga-
tions that the parties cannot now exercise in Michigan. If so, 
one party may once again be entitled to spousal priority in 
intestate succession of the other party’s decedent’s estate. It is 
also uncertain whether the parties would be free to remarry, ei-
ther to another woman or a man, without creating a bigamous 
relationship. Furthermore, after-acquired property could be 
subject to division as part of a marital estate in a later divorce 
in a jurisdiction which allows for recognition of the marriage. 
Thus, third parties could potentially face consequences from 
the indeterminate state of the parties’ marriage as well.  For ex-
ample, if one of the partners subsequently purchases property 
with a new partner that property could later be determined to 
be marital property.  

 Even if neither party left the State of Michigan, the 
parties’ rights may be adversely affected because of the re-
cent United States Supreme Court ruling in United States v 
Windsor that Section 3 of DOMA is unconstitutional.42 Since 
the United States Supreme Court has overturned Section 3 
of DOMA, the parties may find themselves enmeshed in a 
Kafka-esque situation where they are legally married under 
federal law and not married under Michigan law. This might 
mean that their tax status would be “married” on their federal 
return, but “single” when they file their Michigan taxes. With-
out an annulment, the parties would be powerless to change 
their marital status with the federal government, since no fed-
eral divorce statute exists that would allow them to terminate 
their marriage. Beyond tax problems, it would be unclear if 
the parties would eventually be entitled to Social Security ben-
efits for surviving spouses, even if Michigan never recognized 
their marriage. 

According to a 2004 study by the United States General 
Accounting Office, there are 1,138 benefits, rights, and pro-
tections provided on the basis of marital status in federal law.43  
Following the Windsor ruling, President Obama directed At-
torney General Eric Holder and other members of his Cabinet 
to begin poring over relevant federal statutes and regulations 

to determine whether changes can be made to ensure consis-
tency in the way “marriage” is defined for federal purposes. 
Some federal rules define marriage by looking at the laws of 
the individual’s state of domicile, while other regulations use 
the laws of the state or country where the marriage was cel-
ebrated. For residents of the State of Michigan, this distinc-
tion leads to two completely contrary and mutually-exclusive 
outcomes. The situation could become even more nightmar-
ishly complex if one of the parties were to move to a state that 
recognizes same-sex marriage, while the other remained domi-
ciled in Michigan. The overturning of DOMA by the United 
States Supreme Court has had a dramatic effect on the rights 
of the parties in the instant case virtually overnight.

As citizens of Michigan, courts should grant the parties a 
judgment that would resolve their rights fully and finally and 
which would relieve them of the worry that their unsettled 
affairs may create future liabilities that they in no way intend. 
Since Michigan’s current law forecloses the option of an action 
in divorce, the parties’ only avenue for terminating their mar-
riage is through annulment. Unless courts issue judgments of 
annulment to same-sex couples, the parties would be forced 
to seek dissolution of their marriage in another state or ju-
risdiction. Many other states and jurisdictions require long 
residency periods to file a divorce action, so the parties would 
likely be forced to give up employment or educational careers 
in Michigan if they sought a divorce out-of-state. The effect 
may be that educated, productive citizens, who have chosen to 
make their home in this state, would be compelled by neces-
sity to permanently move out of Michigan, never to return. 
Michigan’s public policy will not be well-served by forcing its 
citizens to leave because its laws will not allow them to protect 
themselves from future risks and obligations.

(With appreciation to the Honorable Joan E. Young for encourag-
ing us to submit this article.)
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Cell Phone Location, Privacy, and 
Intimate Partner Violence
By Kaofeng Lee & Erica Olsen

“Can you hear me now?” is one of the taglines for Veri-
zon Wireless. A more accurate statement should be: “Do you 
know where I am?” Almost everyone has a cell phone that 
reveals their location every minute of every day. In most cases, 
sharing one’s location is benign and quite helpful. For exam-
ple, for most users it is useful to get off a plane in a different 
time zone and have their phones automatically update to the 
current local time or to be able to pull up nearby restaurants 
along with reviews, menus, and directions when in a different 
city. It is even more useful when someone is in an accident or 
is lost, and the police can trace the person’s location based on 
the cell phone signals.

Sharing one’s location can be quite dangerous, however, 
when a stalker or abuser uses this information to stalk, harass, 
and threaten. For victims of domestic violence, assault or stalk-
ing, knowing how much information may be inadvertently 
shared about them is key to planning for privacy and safety. 
For service providers, there is often a concern that abusers may 
be able to track victims to the shelter or program. Some pro-
grams have questioned if the solution is to ban cell phones in 
shelter. In reality, however, this response will not eliminate the 
feared risk. Additionally, it is not feasible for survivors to give 
up their cell phones, which for many is a life line to safety, help, 
and support. The better solution is to understand how location 
gets shared, minimize the amount of information that is being 
shared, and help survivors take back control by creating thor-
ough safety planning and changing privacy settings.

A person’s location gets shared in many ways. This article 
will focus specifically on location sharing via cell phones. It 
is important to keep in mind, however, that location infor-
mation also may be revealed when visiting social media sites, 
sending emails or through finding general personal informa-
tion online (e.g., online people search engines, employee staff 
listing, etc.).1

Cell Phones & Location

Abusers and stalkers may misuse cell phones in various 
ways in order to access a victim’s location. These ways may 

include misrepresenting the victim to the cell phone provider to 
gain information, using a location service on family plans with 
or without the victim’s knowledge, installing cell phone spyware 
on the phone, monitoring phone activity through phone bills, 
or installing an app that provides location information about 
the victim’s phone. Each of these tactics is described below. As 
victim advocates, in order to help survivors with safety planning 
strategies, it is critical to understand the different ways an abuser 
can monitor a survivor’s location through a cell phone.

Most cell phones can be tracked simply from the way the 
device is designed and operated. Even without actively using 
the GPS in the phone, simply by triangulating the cell tow-
ers—measuring the distance between the phone and the three 
nearest cell phone towers—the approximate location can be dis-
covered. Wireless carrier companies also have other methods of 
determining a phone’s location, including GPS information or 
network usage information that includes location (when con-
necting to Wi- Fi, for example). In general, the phone must be 
turned on and be connecting with cell towers in order for the 
carrier to gather location information. This information is typi-
cally only accessible to the wireless carrier and may be obtained 
by law enforcement with the proper warrants or authorization. 
This type of tracking makes it important to note if the batterer 
has access to wireless carrier accounts or could possibly obtain 
that information from the wireless carrier.

Most abusers and stalkers will typically misuse the GPS in 
the victim’s phone in order to track and monitor them. One 
of the most comprehensive ways a stalker can track a victim is 
by installing a tracking program or spyware onto the victim’s 
cell phone. In most cases the abuser will need physical access to 
the phone in order to install a monitoring program.2 This can 
occur if the abuser or an accomplice of the abuser has access 
to the phone or if the survivor inadvertently installs such a 
program without knowing what it does.

Location Tracking Applications

Some location tracking services come in the form of fam-
ily locator applications (apps) that can be downloaded onto 
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smartphones. Most wireless carriers have their own family lo-
cator apps and can be installed by the wireless carrier, although 
users can also download family locator apps through app stores 
and the Internet. The focus of most family locator apps is for 
parents to keep track of their children via cell phones. Many 
of these apps have additional features beyond disclosure of the 
location of the cell phone. Some features allow the monitor-
ing person (potentially, the abuser) to be notified if the targeted 
person goes outside of a certain geographic boundary (known 
as “geofencing”), be notified if the targeted person goes to a cer-
tain place or address, be sent notifications of a targeted person’s 
location at specific times,  or see a history of where the targeted 
person has gone throughout the day or week.

In general, users will know that a family locator type ap-
plication is running on their phone by going through the ap-
plications on their phone or by contacting their wireless carri-
er. Some of the major wireless carriers may even send periodic 
text messages or updates to let the user know that a location 
app is running on their phone. Depending on the phone, it 
is possible for the abuser to change the name of the applica-
tion, calling it something innocuous so the user doesn’t know 
that a location app is on their phone. Victim advocates should 
encourage survivors to look at all the apps that are running on 
their phones.

There are also location apps that are marketed specifically 
for spying on someone else. These location apps may run un-
detected, without the user’s knowledge. Some of these pro-
grams are known as cell phone spyware. Cellphone spyware 
shares all activities that occur on the phone with the moni-
toring person (potentially, the abuser), including all messages 
sent and received, apps downloaded, phone calls, voicemail 
received, and location information. Some spyware will even al-
low the monitoring person to call the phone and, without the 
user realizing, use the cell phone as a listening device to hear 
conversations occurring around the user. Unlike some family 
locating programs, the location feature on spyware can operate 
without sending any notifications to the user.

Survivors often suspect that spyware is on their phones 
when the abusive person hints that he or she knows about 
conversations, messages, or activities that occur when the sur-
vivor is using the phone. Other clues that spyware is on the cell 
phone is if the phone has excessive battery drain or increases 
in data usage. In most cases, spyware needs to be manually 
installed onto the phone, so if the abusive person has had no 
access to the phone or the survivor has not installed anything 
onto the phone without knowing what it was, the monitoring 
and stalking might still occur but it would be done by using 
other methods.

To remove locating programs, whether it is a family loca-
tor plan or spyware, the first step is to identify what program 
is installed on the phone. The survivor can scroll through the 
phone to see if there are any apps or programs that are operating 

without his or her knowledge. If apps are running on the phone 
that the survivor does not know the purpose of or the reason 
why it is on the phone, the survivor can consider deleting that 
app and not having it on the phone. If it is a family locator plan 
that is provided through the wireless carrier, the survivor can 
contact the wireless carrier and ask for it to be removed.

Note that only the primary account holder may be able to 
make these changes. If the survivor is not a primary account 
holder for the phone, then she/he may want to get a new cell 
phone (with a new account or a new wireless carrier). In some 
cases, if the abuser is alerted that the survivor knows the phone 
is being tracked, this may escalate the danger. If this is a con-
cern for the survivor, then an option may be to figure out how 
to continue using the phone but in a way that minimizes the 
information that is being shared to the abuser.

Social Location Apps

In addition to programs that are installed for the sole 
purpose of monitoring location, social location apps, such as 
FourSquare, Facebook, Sonar, or Grindr, allow users to share 
their location with either a group of friends or for the purpose 
of meeting new friends. Sometimes it may not be the survivor 
who uses these apps but the survivor’s children or family mem-
bers. An additional danger occurs because abusers often will 
monitor the social locations apps of family members or friends 
of victims, especially if the abuser cannot monitor the survivor 
through the survivor’s technology.

Some social location apps have privacy settings that limit 
who can see what, while some are meant to be completely pub-
lic. Survivors and their family and friends should review the 
privacy settings of the app to determine who might be able 
to see what they share. Since the purpose of social media is 
to connect, even if an account is completely locked down, it 
may still be possible that the abuser can access that informa-
tion through a mutual friend, perhaps because of the way the 
social network is set up,3 or the mutual friend may forward the 
information to the abuser. Also the survivor should keep in 
mind that social media accounts may be searchable via online 
searches such as Google or Bing, which may make it relatively 
easy for someone to Google the name of a survivor and find 
her/his social media account and the information that she/he 
shares, possibly including location.

With all the ways in which location information can be 
shared, whether purposefully or inadvertently, the first in-
stincts of many survivors may be to get rid of their cell phones. 
However, survivors should keep in mind that in many cases it 
is the programs and applications on the phone that is using 
the phone’s GPS capability to reveal the location of the user. 
The more feasible solution is to determine what application 
is being used and get rid of that application or maximize the 
privacy settings to reduce or eliminate risk. Privacy settings in 
the phone itself (through general privacy settings) and in the 
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individual app (through settings within the app) may offer op-
tions to make the app safer to use without evoking a concern 
for location information being shared. In cases where the sur-
vivor has no control over her or his cell phone and the abuser 
constantly has access to it, then it might make more sense to 
get a new cell phone that the abuser will not know about or 
not have access to.

Safety Tips

Safety Tip #1

Safety first. While it may be tempting to get rid of a com-
promised cell phone immediately, the survivor should think 
about the abuser’s potential behavior. In many cases, when 
control is taken away, abusive individuals escalate their dan-
gerous behavior. If they cannot monitor or contact the survi-
vor easily, they may try to find them in person. The survivor 
should trust her/his instincts about what the abuser  may do. 
If removing the tracking app may be more dangerous, it is 
important to develop a safety plan regarding how to continue 
using the phone so that the abuser does not become suspi-
cious, and the survivor should simultaneously create a plan 
concerning how to communicate with others and move about 
safely until the program can be removed completely.

Safety Tip #2

Keep a log. Knowing the pattern of the abusive person’s 
behavior and what information they know can help the survi-
vor narrow down how the abuser is getting his or her informa-
tion. Abusers are creative and can find many ways to monitor 
and stalk a victim, often using more than one technology or 
method. For example, if the abusive person seems to know 
where the victim is only when she is with certain friends, but 
not everywhere she goes, then perhaps the abuser is tracking 
the location of the friends. If the abusive person seems to only 
know location but no other information, then it may be a 
location program. If the abusive person seems to know ev-
erything, including phone conversations and the content of 
text messages, then it may be spyware. Another option is to 
consider leaving the cell phone at home for a day or two to 
determine if the abuser’s knowledge is coming from the cell 
phone or another source.

Safety Tip #3

Use security settings. If the survivor is feeling secure that 
the cell phone is currently safe, the survivor can help keep it 
that way by ensuring that programs do not get installed on the 
cell phone without his/her knowledge. The survivor can put a 
lock code on the phone. It important for victim advocates to 
discuss with survivors the need to be cautious when installing 
anything on the phone.

Survivors should be careful not to install programs that 
are unknown, especially if the suggested app is from the abuser 

or mutual friends. Survivors should also make sure that family 
and friends do not download apps onto their phone without 
knowing about it or knowing what the app does. Additionally, 
smart phones are mini-computers and should be protected 
from viruses and malware in the same way, so survivors should 
install and run mobile anti-spyware/malware software.

Safety Tip #4

Use privacy settings. If a location program is already on 
the phone, the user should learn about its settings and fea-
tures.4 Some apps allow the user to choose when to share lo-
cation, while other apps will automatically pull the location 
from the phone’s GPS. Many of these apps have different fea-
tures and privacy settings. Knowing what controls are avail-
able may allow the survivor to continue using the service while 
maintaining privacy and control. For example, some programs 
may allow the user to set a static or fake location, so the survi-
vor can set the location to someone else’s house while visiting 
with a victim advocate.

Safety Tip #5

For short periods of time, a survivor can cut off commu-
nication from the phone by putting the phone on airplane 
mode or turning the phone off and taking out the battery. 
While the phone is off, the survivor’s whereabouts will not be 
communicated via the phone. However, the survivor should 
be aware that when the phone is turned back on, all com-
munications will continue and location information may be 
shared again. If the tracking program cannot be removed, the 
safest step is for the survivor to get a new cell phone.

Safety Tip #6

When getting a new cell phone, the user should not im-
port everything from the old phone to the new one. Some 
wireless carriers will offer to copy over everything from the old 
phone to the new phone for convenience. Porting over all the 
data may inadvertently install the tracking application as well. 
The user should re-download apps, change passwords to ac-
counts, manually input contacts, and double check all privacy 
and location settings.

Other Apps that Require Location

In addition to applications whose purpose is to track loca-
tion, many applications simply require location information in 
order to function. Apps that help users find their way around, 
such as maps or bus apps; find nearby deals, restaurants or 
stores, such as Yelp or Groupon; and a variety of other apps, 
including camera, bank, and weather apps—all require or ask 
for location in order to deliver location- specific information 
or to measure who is using their services and where.

When using these apps, it is important for survivors 
to know if their location are shared or stored in a way that 
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might be discoverable by others. Camera apps, for example, 
are of particular concern for survivors because if the location 
setting is turned on for the app, precise location information 
could be stored in the picture’s metadata (the data that is 
attached to the picture electronic file). When that picture is 
posted online, it may be possible for someone to extract the 
metadata from that picture and learn the exact location of 
where that picture was taken.

Apps that allow users to sign into an account may also 
store location data and other usage activities. For example, 
Facebook and Gmail stores general location and Internet Pro-
tocol (IP) information every time anyone accesses her or his 
Facebook or Gmail account (whether from a computer or a 
phone). If an abuser has access to a survivor’s account, the 
abuser may be able to access location information by logging 
into the account.5

The Future of Location: Next Steps for Safety

Survivors can enhance their privacy by being vigilant 
about what applications are on their phones and how much 
information is being collected and stored by the third party 
offering the app. Victim advocates should be aware of these 
issues as well, so they can engage in safety planning and prop-
erly advise survivors on how to strategize for their safety. Com-
panies and policy makers can help survivors stay safe by ensur-
ing that users are aware of and educated about the types of 
information that is being collected, how it can be shared, and 
to whom it is shared. This knowledge is critical for survivors 
in making informed decisions in determining their safety and 
managing the abuser’s abuse and control.

Consent and notice are crucial pieces in ensuring privacy 
and safety. Users, especially survivors, should be allowed to 
decline (opt-out of ) their location being monitored, tracked, 
and shared by companies. Location monitoring apps should 
send periodic notices or a setting should exist in the applica-
tion that provides clear notice that location information is be-
ing collected. Knowledge and information will give power and 
control back to the survivor. For more information on best 
practices around location-based services, look at the Wireless 
Association’s (CTIA) Best Practices and Guidelines for Location 
Based Services.6

In December 2012, Senator Al Franken (D-Minn) intro-
duced in Congress the Location Privacy Protection Act of 2012 
(S. 1223) that would require companies to obtain consumers’ 
consent before the companies start collecting location infor-
mation and also would ban applications that secretly monitor 
a user’s location.7 Currently, the only way that survivors and 
advocates can manage their location being tracked and used 
against them is to try to stay one step ahead of the abuser, use 
a combination of guesses and instincts to figure out how the 

stalker is stalking the victim, and learn as much as the user can 
about the various ways technology can be used to track some-
one. Establishing laws that give more control of personal loca-
tion to individual users, ensuring that apps whose sole purpose 
is to monitor and stalk someone is illegal, and encouraging 
companies to provide more notice and transparency for their 
users will go a long way toward ensuring that survivors can 
stay safer and in more control of their own information.
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Endnotes

1 Copyright 2013 Civic Research Institute, Inc. This article was 
originally published in Domestic Violence Report, Volume 18, 
No. 6, August/September 2013, and is reproduced here with 
permission. All other reproduction or distribution, in print or 
electronically, is prohibited. All rights reserved. For more in-
formation about Domestic Violence Report, visit http://civicre-
searchinstitute.com/dvr.html.

  Additional information on these types of data sharing is avail-
able at NNEDV’s Safety Net Project resources at www.nnedv.
org/safetynetdocs.

2 The exception to this general rule is if the location tracking ap-
plication is installed by the wireless carrier. Applications that 
are provided through the wireless carrier can be added by an ac-
count holder. If the victim’s phone is part of a family plan or the 
phone’s account holder is the abuser, it is easy for the account 
holder to add this location feature onto the victim’s phone.

3 An example of this is Facebook’s friends of friends’ privacy set-
ting that allows friends of friends to see what the user posts. To 
ensure that only the user’s friends see what the user shares, it is 
important for the user to select “friends” as the privacy option.

4 When doing research on monitoring software, research should 
be done from a safe device. If a cell phone or computer is be-
ing monitored, doing research on how to remove monitoring 
software may tip off the abusive person that the survivor knows 
that s/he is being monitored and is trying to remove the abuser’s 
control.

5 It will also record the time, date and IP address of the abuser 
when he or she logs into those account.

6 CTIA. Best Practices and Guidelines for Location Based Service. 
Volume 2.0. March 23, 2010. Available at: http://files.ctia.org/
pdf/CTIA_LBS_Best_Practices_Adopted_03_10.pdf

7 http://www.govtrack.us/congress/bills/112/s1223
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Professor Lex
By Harvey I. Hauer

hAuer & Snover

Dear Professor Lex,

I have a case involving a minor that is 17 years old. The 
parents of the minor have joint legal custody. The minor 
was pregnant and wanted to get married. The minor’s fa-
ther gave permission so the minor could get married, and 
the mother did not give permission. The minor got mar-
ried. The minor’s mother then applied for next friend, and 
she then filed to annul the minor’s marriage. The trial court 
annulled the minor’s marriage because it determined that 
the father needed to obtain permission by the trial court 
to assent to the minor’s marriage as the parties have joint 
legal custody of the minor, or the marriage of the minor 
needed to be mutually agreed upon between the parties. 
The minor and the father are considering appealing the an-
nulment. My question is whether an appeal will stay the 
annulment ordered by the trial court?  

Dear Practitioner:

According to MCR 2.614(D) “[s]tay on appeal is gov-
erned by MCR 7.101(H), 7.209, and 7.302(I).” 

MCR 7.209(A)(1) states that “[e]xcept for an automatic 
stay pursuant to MCR 2.614(D), an appeal does not stay the 
effect or enforceability of a judgment or order of a trial court 
unless the trial court or the Court of Appeals otherwise orders. 
An automatic stay under MCR 2.614(D) operates to stay any 
and all proceedings in a case in which a party has appealed a trial 
court’s denial of the party’s claim of governmental immunity.” 

MCR 2.614(D) does not apply to your case as it does not 
involve a trial court’s denial of a party’s claim of governmental 
immunity. Though, if the trial court ordered or orders that the 
appeal will stay the effect or enforceability of the judgment or 
order annulling the marriage, the appeal will stay the effect or 
enforceability of the ordered annulment. 

To possibly stay the effect or enforceability of the ordered 
annulment by the trial court, you could file a motion request-
ing a stay pending appeal with the trial court that ordered 
the annulment and request that the effect or enforceability of 
the judgment or order that annulled the marriage be stayed. 
Pursuant to MCR 7.209(A)(2) you must start at the trial court 

level first as the rule states in part that “[a] motion …for a stay 
pending appeal may not be filed in the Court of Appeals un-
less such a motion was decided by the trial court.

If the trial court denies the stay pending appeal, you may 
appeal its decision to the Court of Appeals, but there are 
specific rules that must be followed when appealing the trial 
court’s decision. MCR 7.209(A)(3) states in part that “[a] mo-
tion for… a stay pending appeal filed in the Court of Appeals 
must include a copy of the trial court’s opinion and order, and 
a copy of the transcript of the hearing on the motion in the 
trial court.”  

An appeal, however, on its own does not stay the effect or 
enforceability of a judgment or order of a trial court as refer-
enced above. 

Answer respectfully submitted by Harvey I. Hauer, 
Hauer & Snover.

The above response is not meant to serve as a solution to 
a case.  That would require complete disclosure of all facts in 
the case, including client consultation.  Rather, the intent is to 
provide informal guidance based upon the facts that have been 
presented.  The inquiring lawyer bears full legal responsibility 
for determining the validity and use of the advice provided 
herein.

Please send questions for Professor Lex to Hhauer@hauer-
snover.com.  Include “Professor Lex” in the e-mails subject line.

About the Author
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author of the Michigan Family Law Seventh Edition chapter on 
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The Case of the Issue
 By Henry S. Gornbein

The Issue

The statute of limitations regarding a property settlement 
in a divorce judgment.

Statement of Facts

The Plaintiff and Paul Dimeglio were married in 1989, 
and divorced in 1995.  The divorce was in Virginia and there 
was a property settlement agreement, which was incorporated, 
but not merged into a Virginia judgment of divorce.  This took 
effect on December 15, 1995.  There was liability with respect 
to a Colorado mortgage by the husband, who was to hold his 
wife harmless.  

Sometime before 1997, husband missed several mortgage 
payments on the Colorado property.  On November 27, 1997, 
the wife executed a quit claim deed in favor of decedent con-
veying her entire interest in the Colorado property.  This was 
to remove her from the mortgage to avoid financial respon-
sibility for the property and to allow her former husband to 
refinance.  Around 2000, the former husband encumbered the 
property with additional mortgage debt.  

On November 12, 2003, the former husband conveyed 
his entire interest in the Colorado property to his new wife 
by quit claim deed.  He executed a second deed in favor of his 
new wife, Marta, on August 30, 2004.  She then conveyed the 
property to a third party buyer by general warranty deed for 
$215,000, which was used in a “like-kind” exchange where 
Marta purchased real property in Eaton Rapids, Michigan.

On November 12, 2011, the former husband died.  
Plaintiff (first wife) filed a claim against the decedent’s estate, 
but the second wife, as personal representative, denied the 
claim.  She then filed an eight-count complaint in the pro-
bate court against the estate.  This complaint alleged breach 
of contract, breach of covenant of good faith and fair dealing, 
conversion, fraud, enforcement of the divorce judgment and 
unjust enrichment.

Marta moved for summary disposition pursuant to MCR 
2.116(C)(7), (C)(8) and (C)(10).  The probate court granted 
summary disposition.  The probate court ruled that Marta was 
not a party to the property settlement agreement and had no 

personal liability for any of the claims.  The probate court also 
granted summary disposition finding that the six-year statute 
of limitations for contract claims had run.

The Court of Appeals

On appeal, Plaintiff only contests the probate court’s find-
ing that the statute of limitations for contract claims barred all 
of the Plaintiff’s claims, specifically, the claims for enforcement 
of the divorce judgment and unjust enrichment.  The Court 
of Appeals reviews de novo a trial court’s decision to grant or 
deny summary disposition.

Because the divorce judgment was filed in accordance 
with this act, the judgment is treated as a Michigan judgment 
and Michigan law applies to its enforcement.

Plaintiff’s position argues that claims to enforce a judg-
ment are classified as “non-contractual money obligations” 
that carry a ten-year statutory period of limitations pursuant 
to MCL 600.5809, rather than the six-year contractual statu-
tory of limitations.

MCL 600.5809 provides in pertinent part that the period 
of limitations is ten years for an action founded upon a judg-
ment or decree rendered in a court of record in this state or in 
the United States or of another state of the United States from 
the time of the rendition of the judgment or decree.  

The Defendant argued because there was a separate prop-
erty settlement agreement that was incorporated by reference 
and not merged that the six-year statute of limitations should 
apply.  The Court of Appeals found this argument unpersua-
sive and reaffirmed the principal of law that incorporation by 
reference into a judgment of divorce makes a property settle-
ment agreement enforceable as a judgment to which the ten-
year statutory period of limitations, MCL 600.5809(3) ap-
plies.  It went on to state that “incorporation by reference” 
means a method of making a secondary document part of a 
primary document by including in the primary document a 
statement that the secondary document should be treated as 
if it were contained in the primary one.  This is based upon 
Black’s Law Dictionary.  

in re Dimeglio estate, Docket No. 315319
For Publication - August 12, 2014 
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The court went on to state that when 
the parties to a divorce agree, through 
their attorneys, to incorporate the terms 
of a property settlement agreement by ref-
erence and specifically agree not to merge 
the agreement into a judgment, it could be 
assumed that the attorneys and the judge 
who enters the judgment understand the 
definitions of merger  and incorporation.  
The clear intent of parties entering into 
such an agreement would be to make the 
agreement enforceable both as a court or-
der and as an ordinary contract.

Because Plaintiff sought enforcement 
of the provision requiring decedent to 
pay Plaintiff half of the proceeds from 
the 2004 sale of the Colorado property, 
her cause of action for that claim accrued 
when the property was sold and decedent 
failed to pay Plaintiff half of the pro-
ceeds.  For these reasons, she timely filed 
her complaint in 2012 pursuant to MCL 
600.509(3).

The final issue is over the claim for 
unjust enrichment.  The count regarding 
unjust enrichment in the complaint goes 
beyond the claim for breach of contract. 
Plaintiff not only alleges that the estate 
owes her for decedent’s breach, but that 
the second wife was unjustly enriched 
when she retained the funds from the sale 
of the Colorado property.  This is a purely 
equitable claim that is not covered by any 
express contract of the parties. Because 
the claim is not based on an analogous le-
gal claim, the statute of limitations does 
not apply. The Court went on to state that 
on remand, the probate court should de-
termine whether laches bars the claim for 
unjust enrichment.

Attorney Fees

There was an issue with regard to at-
torney fees, where the Defendant’s cross-
appeal challenging the trial court’s denial 
of her motion for attorney fees.  The court 
of appeals found that the probate court’s 
interpretation of the contractual language 
in the property settlement agreement pro-
viding for attorney’s fees was overly nar-
row.  It went on to state that a common 
sense reading of the relevant provisions of 
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the property settlement agreement was that reasonable costs incurred by a party in 
the successful defense to any action for enforcement of any of the agreements, cov-
enants, or provisions of the property settlement agreement would include attorney 
fees regardless of which party prevails.  The Court of Appeals declined to reverse the 
probate court’s order because of the disposition of Plaintiff’s appeal.  Defendant no 
longer had a successful defense per the contractual language, unless and until the 
probate court finds in Defendant’s favor on the merits.

Ruling of the Court

The Court of Appeals ruled that the case is to be reversed and remanded on the 
following issues:

1. The statute of limitations was ten years as per a judgment and not six years based 
upon contract;

2. There could be a claim based upon unjust enrichment; and

3. The attorney fee issue was to be examined on remand.

Comments

This is an interesting case. It stands for the proposition that even where there is 
a separate contractual provision that is incorporated, but not merged, it is still gov-
erned by the terms of the judgment of divorce and falls under the divorce judgment 
rule of ten years rather than a contractual rule of six years. This is a case that is worth 
reading in its entirety.

About the Author
Henry S. Gornbein is a partner with the law firm of Lippitt O’Keefe Gornbein 

PLLC in Birmingham, Michigan. His practice is exclusively devoted to Family Law. 
He is a former president and chair person of the Family Law Section of the State Bar 
of Michigan; a former president of the Michigan Chapter of the American Academy of 
Matrimonial Lawyers; former Chair of the Long Range Planning Committee for the 
national American Academy of Matrimonial Lawyers; member of the Oakland County 
Friend of the Court Citizens Advisory Committee; winner of the Professionalism Award 
from the Oakland County Bar Association in 2004; author of the Spousal Support 
Chapter of Michigan Family Law; author of  Case of the Issue for the Family Law Sec-
tion Journal, State Bar of Michigan; blogger for the Huffington Post; creator and host 
of the award-winning cable television show, Practical Law, now entering its 16th year; 
and Podcaster for DivorceSourceRadio.com.
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TAX TRENDS AND DEVELOPMENTS

Michigan Court of Appeals Rules 
on Availability for Support of (1) 
Undistributed S Corporation Earnings and 
(2) S Corp Distributions to Cover Taxes on 
Undistributed “Pass Through” Income
Diez v. Davey, Mich App No. 318910 (10/23/14) 

By Joseph W. Cunningham, JD, CPA

Facts

• The case, involving unmarried parents (Dad and Mom) 
of three children, was focused on child support, custody, 
and parenting time.  

• Dad is the sole owner of SGC, a manufacturer of equip-
ment used in the aerospace industry. 

• SGC is operated as an S Corporation for federal tax pur-
poses – that is, its income is “passed through” and taxed 
to Dad individually, whether actually distributed to him 
or not. 

• The Friend of the Court (FOC) conducted an evidentiary 
hearing and made a recommendation based on testimony 
of Mom’s CPA expert regarding Dad’s “money … avail-
able for support.” 

• Included in the FOC’s determination of Dad’s funds 
available for support were:

• His W-2 income; 

• Various perks paid by SGC on his behalf;

• All distributions he received from SGC, some of 
which were, evidently, made to provide Dad funds to 
pay the tax on undistributed SGC income; and

• SGC’s “excess working capital” – that is, funds re-
tained by SGC in excess of what the company needed 
to operate the business. The excess working capital 
was determined by application of (1) a formula used 
in some federal tax cases and (2) the CPA’s judgment. 

• The trial court adopted the FOC’s recommendation. 

• Dad appealed objecting, in pertinent part, to the inclu-
sion of funds he allegedly had available for support as (1) 
excess working capital and (2) SGC distributions to pay 

tax on undistributed income, for the following reasons:

1. Excess Working Capital – SGC was “capital inten-
sive” and had to regularly purchase new equipment to 
remain competitive. Historically, such purchases were 
made with cash retained by the company. The amount 
of cash maintained by SGC was approximately the 
same year to year. Thus, the so-called excess working 
capital in fact consisted of funds that would similarly 
be used to acquire new equipment, continuing a long 
established SGC operating practice.  

2. Distributions to Pay Tax on “Pass-Through,” 
Undistributed Income—Distributions to pay tax on 
SGC income taxable to— but not received by—Dad 
were simply not funds available to him for support. 
Since the money was paid to federal and state tax au-
thorities, it clearly was not “available” to him. 

Court of Appeals Decision

In a published split opinion, the Court of Appeals (Court) 
agreed with Dad on the two issues noted above. 

Excess Working Capital

The Court referenced the Michigan Child Support For-
mula Manual (MCSFM) in which it is stated that “income 
(or losses) from a corporation should be carefully examined to 
determine the extent to which they were historically passed 
on to the parent.” (Emphasis added.)

One reason for the historical analysis is to determine if 
there has been a deviation from past practice of “passing” in-
come to a parent to shield money from consideration for child 
support purposes. 



Michigan Family Law Journal       21December 2014

But, the Court indicated, if there has been no change in a 
corporation’s established practice in retaining vs. distributing  
cash reserves for reasonable business purposes, the MCSFM 
does not mandate imposition of “one reasonable business 
model over another, and it does not necessitate the revamping 
of a parent’s reasonable and historical business practices in fa-
vor of alternative methods in which a corporation could theo-
retically be run in order to make additional funds available.”

Thus, the Court ruled that it was error for the trial court 
to rely on the expert’s opinion, which was not based on how 
SGC was historically operated but, essentially, on an alterna-
tive business model posited by the expert. 

Distributions to Pay Tax on “Pass-Through,”
 Undistributed Income 

The Court reversed the lower court on this issue as well, 
ruling – “ [i]t is clear that funds distributed for payment of 
taxes on earnings retained by the corporation are not an in-
dication of what the parent has, or should have, available for 
child support.”

Judge Hood’s Dissent

Judge Hood disagreed with the majority opinion.

Excess Working Capital 

Judge Hood stated that the majority too narrowly inter-
prets MCSFM by ruling that undistributed S Corporation 
income cannot be included in a parent’s income for support 
unless there has been a reduction in distributions to the parent 
relative to past practice. 

By doing so, Judge Hood stated, “the majority overlooks 
other relevant factors that should be considered when consid-
ering undistributed income in an S Corporation and limits 
the purpose of the MCSFM, which is not to protect business 
owners, but to determine the amount of income available for 
child support.”

Judge Hood went on to state, “I would adopt a case-
by-case, fact-specific inquiry that is not limited to situations 
where there is evidence of reduction in distributions compared 
to historical practices.”

Distributions to Pay Tax on “Pass-Through,” 
Undistributed Income 

Judge Hood noted that Dad had stipulated to inclusion 
in his income of “funds distributed to plaintiff for payment 
of taxes arising from SGC’s corporate earnings.” Thus, she 
believes Dad is precluded from raising this issue on appeal. 

But, it is not clear that Dad’s stipulation related to un-
distributed corporate earnings. There is no question that dis-

tributions for tax on distributed corporate earnings are includ-
able in income for support. 

Comments on the Case

General 

Whenever a parent with child support obligations owns a 
controlling interest in a business, determining the parent’s in-
come available for support should be done, as Judge Hood’s 
dissent indicates, on a “case-by-case, fact-specific” basis. 

This applies whether the business is operated as a sole 
proprietorship, partnership, LLC, S Corporation, or a regu-
lar corporation. One obvious reason for this is that an owner 
in control can manipulate amounts and/or timing of salary 
payments and distributions of business earnings. 

In this regard, MCSFM 2.01(E)(2) provides that “it may 
be necessary to examine business tax returns, balance sheets, 
accounting or banking records, and other business docu-
ments to identify any additional monies a parent has avail-
able for support that were not included as personal income.”

In Diez v Davey, Mom’s expert did just that. He exam-
ined SGC’s balance sheet and determined, based in part on 
his judgment, that the company could afford to distribute 
more of its earnings to Dad. 

However, it can also cut the other way – that is, “money 
available” may be less than “personal income.” A business 
may have to make payments on debts (e.g., an equipment 
loan) that are not deductible in determining income, but 
which require cash that is, consequently, not available to the 
owner-parent. 

Perhaps the most salient statement in MCSFM is 
2.01(B) – “All relevant aspects of a parent’s financial status 
are open for consideration when determining support.” In 
other words, as with so many determinations in divorce, 
determining a business owner’s money available for support 
should be case specific, based on the particular facts and 
circumstances of the parent, including the money available 
from, or needed by,  the parent’s business. 

Deviation from Past Practice 
Re Distributing vs. Retaining Corporate Earnings

In her dissent, Judge Hood stated that the majority placed 
too much emphasis on SGC’s historical distributions to Dad 
and, hence, gave too little regard to the other considerations 
relevant to determining money available for support. 

The lack of deviation from past practice does, generally, 
indicate the owner-parent is not manipulating salary or distri-
butions to reduce income available for support. But, as Judge 
Hood maintained, that does not necessarily mean that, based 
on “all relevant aspects of a parent’s financial status” in rela-
tion to his/her child support obligation, that past practice of 
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retaining earnings should arbitrarily limit the owner-parent’s 
money available for support from the business. 

“Arbitrary” application of rules is often out of step with 
the case-specific nature of divorce. 

Correspondingly, arbitrary imposition of a business model 
on an owner-parent presently using another acceptable busi-
ness model is similarly inappropriate. This is what the major-
ity objected to in Diez v Davey. The Court found that SGC 
had sound business reasons for retaining earnings in excess of 
amounts indicated as reasonable under the alternative business 
model Mom’s expert presented.

So, while past practices regarding salary and distributions 
are certainly relevant, they should not, on a “bright line” basis, 
give rise to:

• An automatic assumption that departure from past prac-
tice is not justified under the circumstances – Judge 
Hood’s point. 

• Or, dismissal or disregard of the past practices simply be-
cause they differ from another business model – the ma-
jority’s point.

Rather, all relevant factors concerning the owner-parent’s 
money available for support from a business should be con-
sidered, taking both past practices and other considerations 
germane to determining money available into account. 

S Corporation Distributions to Pay tax on 
Undistributed Income

As has been previously indicated in this column, many S 
Corporations limit distributions to shareholders to amounts 
needed to cover tax on undistributed pass-through income.  
This is frequently done because the businesses need to retain 
funds for operations.

In such instances, the distribution is not money available 
for support since it is used to pay federal and state income 
taxes. 

An illustration of various scenarios concerning this issue 
will be presented in a forthcoming column. 

About the Author

Joe Cunningham has over 25 years of experience special-
izing in financial and tax aspects of divorce, including business 
valuation, valuing and dividing retirement benefits, and develop-
ing settlement proposals. He has lectured extensively for ICLE, 
the Family Law Section, and the MACPA. Joe is also the author 
of numerous journal articles and chapters in family law treatises. 
His office is in Troy though his practice is statewide.
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Attorney Fees

LORI SHAFFER V KEVIN SHAFFER 
Lower Court: WAYNE CIRCUIT COURT

No. 10-111237-DM (Unpublished) 
20141113_C317268_43_317268.OPN.PDF

In this case, the Trial Court was affirmed in an award of 
attorney fees to wife in her attempt to seek enforcement of a 
Judgment of Divorce as to the issue of a life insurance policy.  
The COA held that the trial court’s award of attorney fees was 
correct and reasonable in that it was based on the common 
law rule that provides that a party may be awarded necessary 
and reasonable attorney fees when that party “has been forced 
to incur them as a result of the other party’s unreasonable con-
duct in the course of the litigation.”  The COA further upheld 
the trial court’s award even though no evidentiary hearing was 
conducted because the husband did not challenge the reason-
ableness of the fees at the time. The COA held that a trial 
court is only required to hold an evidentiary hearing when the 
requested attorney fees are contested “to determine what ser-
vices were actually rendered, and the reasonableness of those 
services.”

Custody/Change in Circumstances

SHANA VELAZQUEZ V 
CHRISTOPHER EMERSON 

Lower Court: WASHTENAW CIRCUIT COURT 
No. 13-001155-DC (Unpublished) 

20141118_C320871_56_320871.OPN.PDF 

The Court of Appeals reversed the Trial Court for find-
ing no change in circumstances when the minor child lived 
in Michigan with Father after living in Florida with mother 
previously, and the parties stipulated that there clearly was a 
change in circumstances as to that fact.  While the COA ac-
knowledged that it is true that “a stipulation by the parties 
regarding a matter of law is not binding on a court,” see Staff 
v Johnson, 242 Mich App 521, 529; 619 NW2d 57 (2000), 
they further cited Vodvarka, 259 Mich App at 512, wherein 
the Court stated, “Often . . ., the facts alleged to constitute 
proper cause or a change of circumstances will be undisputed, 
or the court can accept as true the facts allegedly comprising 
proper cause or a change of circumstances, and then decide if 

they are legally sufficient to satisfy the standard.”  In this case, 
the parties in their consent judgment acknowledged that “the 
parties’ minor child shall attend kindergarten in the State of 
Michigan even though he had lived in Florida with mother 
most of his life prior to that and held that “[t]he parties clearly 
acknowledged, in some fashion, that certain circumstances 
had changed. In addition, the child moved from residing with 
one parent to residing with another parent in another state for 
approximately two years, which clearly constituted a material 
change that could have a significant effect on a child.” 

Fraud

THOMAS CIESLINSKI V MICHELLE CIESLINSKI 
Lower Court: MACOMB CIRCUIT COURT

 No. 2012-006737-DM (Unpublished) 
20141113_C319609_50_319609.OPN.PDF 

The COA reversed the trial court for refusing to hold 
an evidentiary hearing on the husband’s allegation that the 
wife had procured his consent to the judgment of divorce by 
fraud for failing to disclose that she was pregnant by another 
man. The parties in this case reached an agreement the day 
before trial,  and husband learned at the pro confesso hear-
ing that the wife was pregnant with another man’s child. 
The husband objected stating that had he known, it would 
have affected his decision because this information was rel-
evant to whether or not the wife could properly care for the 
child. He requested an evidentiary hearing on the basis of 
the wife withholding this material fact and the trial court de-
nied it. The COA held that it was error for the trial court to 
not hold an evidentiary hearing to determine whether fraud 
was used to obtain the consent judgment consistent with 
Kiefer v Kiefer, 212 Mich App 176; 536 NW2d 873 (1995).         

Pensions/EDROs/Mutual Mistake

JANET WOLF V MICHAEL J MAHAR 
Lower Court: MACOMB CIRCUIT COURT

No. 2009-001462-DO (Unpublished) 
20141118_C310479_38_310479.OPN.PDF

 The COA reversed the Trial Court’s ruling in this case, 
when the TC denied the Participant’s Motion for Relief from 
a Judgment due to the mutual mistake of both parties. Among 

Recent Published and Unpublished Cases
  
Summarized by the State Bar Family Law Council Amicus Committee Members1
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other things, the parties in this case agreed to divide Partici-
pant’s State of Michigan pension 50/50 via an EDRO.  When 
the alternate payee took early retirement, the participant’s 
share was reduced by recoupment. The parties agreed that nei-
ther knew of the recoupment doctrine. The COA reversed the 
TC when it refused to grant relief based on mutual mistake 
of fact since neither party had known that recoupment would 
be applied. There also is language regarding the timeliness of 
the motion which may prove useful.  Participant moved to set 
aside the “earliest retirement age” provision. The TC refused 
to set it aside.  The COA reversed, finding the parties’ intent 
and their stipulation to be clear and unambiguous and the 
motion made in a reasonable time and reversed and remanded 
for reformation of the judgment and EDRO to account for 
the parties’ mutual mistake as to the recoupment policy and 
its inequitable effect on the defendant-ex-husband’s receipt of 
benefits before plaintiff’s retirement. 

Meretricious Relationship 

KAREN BREININGER V MICHAEL S HUNTLEY 
Lower Court: CLINTON CIRCUIT COURT

No. 12-011061-CZ (Unpublished) 
20141120_C317899_33_317899.OPN.PDF

The COA affirmed a TC’s dismissal on summary dispo-
sition of a claim by a woman seeking one-half the value of 
a home the parties allegedly built together but was always 
maintained in the man’s name alone. In this case, the unmar-
ried couple resided together for many years in the house, but 
when the relationship ended, the man who had sole title of the 
home, ejected the woman and she then sued on various con-
tract theories, including promissory estoppel and joint enter-
prise/joint venture.  The TC dismissed and the COA affirmed 
for the reason that services rendered during a meretricious re-
lationship are presumably gratuitous. Featherston v Steinhoff, 
226 Mich App 584, 589; 575 NW2d 6 (1997). And, con-
tracts made in consideration of meretricious relationships are 
not enforceable. Carnes v Sheldon, 109 Mich App 204, 211; 
311 NW2d 747 (1981). However, the existence of a meretri-
cious relationship does not render all agreements between the 
parties to be illegal. Id. “[A]greements between parties to such 
a relationship with respect to money or property will be en-
forced if the agreement is independent of the illicit relation-
ship.” Tyranski v Piggins, 44 Mich App 570, 573; 205 NW2d 
595 (1973). But, recovery may not be based upon contracts 
implied in law or on quantum meruit. Featherston, 226 Mich 
App at 588. The agreement must be either express or implied 
in fact, and there must be proof of additional independent 
consideration. Id.  The court in this matter did not find any of 
the woman’s claims to be valid in light of Michigan law. 

Tax Returns

CHRISTOPHER BUTLER V 
SHERRY LYNN SIMMONS-BUTLER 

Lower Court: ST. CLAIR CIRCUIT COURT
No. 12-002047-DM (Published) 

20141118_C321445_71_321445.OPN.PDF

In an issue of first impression, the COA held that it is 
within the Trial Court’s broad discretion to compel a party 
to sign a joint tax return when under all the circumstances, 
it is in the best interests of the marital estate and:  (1) the 
trial court is unable to make up the difference in tax liability 
through an allocation of property; (2) there is no history of 
tax problems with the requesting spouse; (3) the parties have a 
history of filing joint tax returns during the marriage; and (4) 
the trial court orders the spouse (absent an agreement  to do 
so) to indemnify and hold harmless the reluctant spouse for 
any resulting tax liability. 

Endnotes

1 Committee member, Gail M. Towne, wrote the summaries for 
the December 2014 Journal. 
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Legislative Update
By William Kandler, Lobbyist

Kandler Reed Khoury and Muchmore

Legislation that the Family Law Section is following:

SJR W
Support
PPP

Sponsor Rebekah Warren
Family law; marriage and divorce; constitutional prohibition of same-sex marriage and civil unions; repeal. Repeals sec. 25, art. 
I of the state constitution.

0131
Oppose
PPP

Sponsor Hoon-Yung Hopgood
Family law; child custody; granting of custody or parenting time for parent convicted of certain sexual offenses; prohibit. 
Amends1970 PA 91 (MCL 722.21 - 722.31) by adding sec. 5a.

0325
Support
PPP

Sponsor Rick Jones
Children; abduction; uniform child abduction prevention act; create. Creates new act.

0405
Support
PPP

Sponsor Gretchen Whitmer
Family law; marriage and divorce; prohibition on same-sex marriage; remove. Amends secs. 2, 3 & 9 of 1846 RS 83 
(MCL 551.2 et seq.) & repeals sec. 1 & 4 of 1846 RS 84 (MCL 551.1 & 551.4). TIE BAR WITH: SB 0406’13, SJR W’13’ 

0406
Support
PPP

Sponsor Virgil Smith
Family law; marriage and divorce; prohibition on same-sex marriage; remove from foreign marriage act. Amends sec.1 of 1939 
PA 168 (MCL 551.271) & repeals sec. 2 of 1939 PA 168 (MCL 551.272). TIE BAR WITH: SB 0405’13, SJR W’13

0457
Support
PPP

Sponsor Rebekah Warren
Children; adoption; second parent adoption; provide for. Amends secs. 24 & 51, ch. X of 1939 PA 288 (MCL 710.24 & 710.51).

0519
Oppose+
PPP

Sponsor John Proos
Civil procedure; other; fines, costs, and other indebtedness to courts; require SCAO to establish a database, and require civil 
litigants to check database before paying or collecting on a judgment. Amends 1961 PA 236 (MCL 600.101 - 600.9947) by 
adding sec. 1477.

0520
Oppose+
PPP

Sponsor Judith Emmons
Crime victims; restitution; restitution orders for crime of nonpayment of support; clarify. Amends sec. 165 of 1931 PA 
328 (MCL 750.165).

0521
Support+
PPP

Sponsor Judith Emmons
Family law; child support; authority of friend of the court to issue subpoenas for show cause and notice to appear; allow, and 
provide for other general amendments. Amends secs. 31, 32, 33, 37, 44 & 45 of 1982 PA 295 (MCL 552.631 et seq.) & adds 
sec. 36.

0522
Support
PPP

Sponsor Bruce Caswell
Family law; child support; certain fees; repeal. Repeals secs. 14a & 23 of 1952 PA 8(MCL 780.164a & 780.173).

0526
Support
PPP

Sponsor Bruce Caswell
Family law; child support; assignments of support process; modify. Amends sec. 5d of1982 PA 295 (MCL 552.605d).

0527
Support
PPP

Sponsor Bruce Caswell
Civil procedure; costs and fees; fees for actions involving child custody, support, or parenting time; require payment at time 
action is filed. Amends sec. 2529 of 1961 PA 236 (MCL 600.2529).

0528
Support
PPP

Sponsor Mike Nofs
Gaming; lottery; distribution of lottery winnings for child support arrearages; update to reflect payment to the state 
disbursement unit. Amends sec. 32 of 1972 PA 239(MCL 432.32).
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0529
Support
PPP

Sponsor Bruce Caswell
Family law; child support; allocation and distribution determination authority; modify. Amends sec. 3 of 1971 PA 
174 (MCL 400.233).

0530
Support
PPP

Sponsor Bruce Caswell
Family law; friend of the court; powers and duties of office of child support; modify, and provide other general amendments. 
Amends secs. 9, 12, 13, 15, 22 & 26 of 1982 PA 294 (MCL 552.509 et seq.).

0714
Support
PPP
PA 159

Sponsor Tonya Schuitmaker
Civil procedure; alternate dispute resolution; uniform collaborative law act; enact. Creates new act.
 

0743
Oppose
PPP

Sponsor Arlan Meekhof
Occupations; attorneys; voluntary membership in state bar; establish. Amends sec. 901 of 1961 PA 236 (MCL 600.901).

980
Oppose+
PPP

Sponsors Steven Bieda  
Civil procedure; appeals; service of papers; provide for alternate service if party is protected by a protective order. Amends 
secs. 227 & 316 of 1961 PA 236 (MCL 600.227 & 600.316).

981
Support
PPP

Sponsors Rick Jones  
Family law; marriage and divorce; contacting a party to a divorce action; prohibit for a certain time period. Amends 1961 PA 
236 (MCL 600.101 - 600.9947) by adding sec. 914.

1015
Oppose
PPP

Sponsor Rick Jones 
Family law; child custody; requirement to file motion for change of custody or parenting time order when parent is called to 
active military duty; modify. Amends secs. 7 & 7a of 1970 PA 91 (MCL 722.27 & 722.27a).

HJR V
Support
PPP

Sponsor Sam Singh
Family law; marriage and divorce; constitutional prohibition of same-sex marriage and civil unions; repeal. Repeals sec. 25, art. 
I of the state constitution.

4054
PA0032’13
Support
PPP

Sponsor Kurt Heise
Family law; other; definition of eligible domestic relations order; modify. Amends sec. 2 of 1991 PA 46 (MCL 38.1702).

4064
PA 0199’13

Sponsor Kurt Heise
Courts; records; digital court records and electronically filing court papers; allow. Amends secs. 832, 859, 1427, 2137 & 8344 
of1961 PA 236 (MCL 600.832 et seq.); adds secs. 1426 & 1428 & repeals 1949 PA 66 (MCL 780.221 - 780.225).

4120
Oppose
PPP

Sponsor Bill Rogers
Family law; child custody; joint custody in every custody dispute between parents; mandate except in certain circumstances. 
Amends secs. 5 & 6a of 1970 PA 91 (MCL 722.25 & 722.26a).

4336
Oppose
PPP

Sponsor Jim Ananich
Family law; child support; age of majority provision regarding child support; expand under certain circumstances. Amends secs. 
2 & 5b of 1982 PA 295 (MCL 552.602 & 552.605b).

4583
Oppose+
PPP

Sponsor Joel Johnson
Children; parental rights; immediate termination of parental rights and visitation rights for parent or legal guardian upon 
sentencing for criminal sexual conduct or other sex crimes; allow. Amends sec. 19b, ch. XIIA of 1939 PA 288 (MCL 712A.19b).

4584
Oppose+
PPP

Sponsor Joel Johnson
Family law; parenting time; immediate termination of a grandparenting time order upon sentencing for certain criminal sexual 
conduct; allow. Amends sec. 7b of 1970 PA 91 (MCL722.27b).

4646
Support+
PPP
PA 117’14

Sponsor Mike Shirkey
Children; adoption; temporary placement, consent, and release; provide for general revisions. Amends secs. 23d, 29 & 44, ch. X 
of 1939 PA 288 (MCL 710.23d et seq.).
 

4647
Support
PPP
PA 118’14

Sponsor Margaret E. O’Brien
Children; adoption; supervisory period for infants less than 1 year of age placed for adoption; modify. Amends sec. 56, ch. X 
of1939 PA 288 (MCL 710.56).
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4648
Support+
PPP 
PA 119’14

Sponsor Kenneth Kurtz
Children; adoption; termination of rights of putative father; clarify. Amends sec. 39, ch. X of 1939 PA 288 (MCL 710.39).
 

4659
Support
PPP

Sponsor Robert L. Kosowski
Family law; paternity; responsible father registry; create. Amends1978 PA 368 (MCL 333.1101 - 333.25211) by adding secs. 
2892, 2892a, 2892b, 2892c, 2892d & 2892e.

4660
Support
PPP

Sponsor Mike Shirkey
Children; adoption; process by which putative fathers are identified or located in adoptions; revise. Amends secs. 22, 31 & 36, 
ch. X of 1939 PA 288 (MCL 710.22 et seq.). TIE BAR WITH:HB 4659’13

4661
Support
PPP

Sponsor Cindy Denby
Children; adoption; registration with the responsible father registry in order to receive notice of certain proceedings; require. 
Amends sec. 33, ch. X of 1939 PA 288 (MCL 710.33). TIE BAR WITH: HB 4659’13

4662
Support
PPP

Sponsor Eileen Kowall
Children; parental rights; notice to putative father regarding certain hearings; revise. Amends sec. 37, ch. X of 1939 PA 
288(MCL 710.37).

4724
Oppose
PPP

Sponsor  Ray Franz
Family law; marriage and divorce; veteran disability compensation; exclude from marital estate. Amends sec. 18 of 1909 PA 
259(MCL 552.18).

4881
Support+
PPP

Sponsor Phil Cavanagh
Family law; marriage and divorce; name change upon solemnization of marriage; make gender-neutral. Creates new act.

4909
Support
PPP

Sponsor Jeff Irwin
Family law; marriage and divorce; prohibition on same-sex marriage; remove. Amends secs. 2, 3 & 9 of 1846 RS 83 
(MCL 551.2 et seq.) & repeals secs. 1 & 4 of 1846 RS 83 (MCL 551.1 & 551.4). TIE BAR WITH: HB 4910’13, HJR V’13

4910
Support
PPP

Sponsor Kate Segal
Family law; marriage and divorce; prohibition of same-sex marriage; remove from foreign marriage act. Amends secs. 1 
of 1939 PA 168 (MCL 551.271) & repeals sec. 2 of 1939 PA 168 (MCL 551.272). TIE BAR WITH: HB 4909’13, HJR V’13

4927
Oppose
PPP

Sponsor Andrea M. LaFontaine
Children; adoption; licensure of child placing agency that objects to placements on religious or moral grounds; allow. 
Amends 1939 PA 280 (MCL 400.1 - 400.119b) by adding sec. 5a.

4928
Oppose
PPP

Sponsor Kenneth Kurtz
Children; adoption; objection to placements by child placing agency based on religious or moral convictions; allow. Amends 
secs. 23b, 23d, 23e & 46, ch. X of 1939 PA 288 (MCL 710.23b et seq.)

4991
Oppose
PPP

Sponsor Tom Leonard
Children; adoption; objection to placements by child placing agency based on religious or moral convictions; allow. 
Amends1973 PA 116 (MCL 722.111 - 722.128) by adding sec. 14e. TIE BAR WITH: HB 4927’13, HB 4928’13 

5082
Support
PPP

Sponsor Kurt Heise
Family law; parenting time; parenting coordinator; create. Amends 1970 PA 91 (MCL 722.21 - 722.31) by adding sec. 7c.

5463
Oppose+
PPP

Sponsor Cindy Denby 
Family law; paternity; certain genetic testing establishes paternity; provide for. Amends secs. 6 & 7 of 1956 PA 
205 (MCL 722.716 &722.717)

5464
Support+
PPP

Sponsors Tom Hooker - (primary)  
Family law; paternity; genetic parentage act; create. Creates new act.

5465
Support+
PPP

Sponsor Kenneth Kurtz 
Family law; paternity; summary support and paternity act; establish. Creates new act.

5466
Support+
PPP

Sponsor Robert L. Kosowski 
Family law; paternity; consolidation of child support functions into 1 local agency; provide for in the paternity act. Amends sec. 
4 of 1956 PA 205 (MCL 722.714).

5467
Support+
PPP

Sponsors Tom Hooker  
Family law; paternity; consolidation of child support functions into 1 local agency; provide for in the revocation of paternity act. 
Amends sec. 7 of 2012 PA 159 (MCL 722.1437)
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5468
Support+
PPP

Sponsors Roger Victory  
Family law; child support; consolidation of child support functions into 1 local agency; provide for in the family support act. 
Amends sec. 4 of 1966 PA 138 (MCL 552.454).

5469
Support+
PPP

Sponsor Kenneth Kurtz 
Family law; child support; consolidation of child support functions into 1 local agency; provide for in the uniform interstate 
family support act. Amends secs. 308 & 312 of 1996 PA 310 (MCL 552.1308 & 552.1312)

5470
Support+
PPP

Sponsors Klint Kesto  Family law; child support; consolidation of child support functions into 1 local agency; provide for in the 
uniform reciprocal enforcement of support act. Amends secs. 10a, 12b, 13, 13a & 33 of 1952 PA 8 (MCL 780.160a et seq.)

5471
Support+
PPP

Sponsors Rick Outman   
Family law; child support; consolidation of child support functions into 1 local agency; provide for in the status of minors and 
child support act. Amends sec. 3 of 1968 PA 293 (MCL 722.3).

5472
Support+
PPP

Sponsor Bruce R. Rendon 
Family law; child support; alternative contempt track docket for certain individuals behind in child support; create. Amends 
secs. 2 & 35 of1982 PA 295 (MCL 552.602 & 552.635) & adds sec. 36.

5473
Support
PPP

Sponsor Matt Lori 
Family law; paternity; court refusal to enter an order setting aside a paternity determination revoking an acknowledgment of 
parentage; allow under certain circumstances. Amends sec. 13 of 2012 PA 159 (MCL 722.1443).

5508
Support
PPP

Sponsor Dale W. Zorn 
Family law; child support; office of child support to develop an electronically accessible registry containing names of individuals 
with outstanding child support to intercept gambling winnings; establish. Amends sec. 3 of 1971 PA 174 (MCL 400.233). TIE 
BAR WITH: HB 5509’14

5509
Support
PPP

Sponsor Peter MacGregor 
Gaming; casinos; distribution of casino winnings for child support arrearages; update to reflect payment to the state 
disbursement unit. Amends title & sec. 3 of 1996 IL 1 (MCL 432.203) & adds sec. 9e.

5583
Support

Sponsors Marcia Hovey-Wright  
Family law; paternity; paternity revocation process for genetic father; include in revocation of paternity act. Amends secs. 3, 5 & 
13 of 2012 PA 159 (MCL 722.1433 et seq.) & adds sec. 8.

5652
Support
PPP

Sponsors Harvey Santana 
Civil procedure; other; mediation; limit in certain domestic relations actions. Amends 1961 PA 236 (MCL 600.101 - 600.9947) 
by adding sec. 1035.

5654
Support+
PPP

Sponsors Marcia Hovey-Wright 
Crime victims; other; address confidentiality program for victims of domestic violence crimes; create. Creates new act.

5655
Support
PPP

Sponsor Jeff Irwin 
Employment security; benefits; disqualification from receiving benefits when leaving employment; create exception for 
domestic violence victim. Amends secs. 17 & 29 of 1936 (Ex Sess) PA 1 (MCL 421.17 & 421.29) & adds sec. 29a.

5656
Support
PPP

Sponsor Sam Singh 
Civil rights; housing discrimination; housing discrimination for domestic violence victims; prohibit. Amends sec. 502 of 1976 PA 
453 (MCL 37.2502).

5658
Support
PPP

Sponsor Harvey Santana
Civil procedure; personal protection orders; acts that may be enjoined; include harming animals owned by petitioner. Amends 
sec. 2950 of 1961 PA 236 (MCL 600.2950).

5659
Support
PPP

Sponsor Harvey Santana 
Criminal procedure; search and seizure; seizure of firearms and ammunition during a domestic violence incident; allow. 
Amends title of 1927 PA 372 (MCL 28.421 - 28.435) & adds sec. 6b.

5815 Sponsor Tom Leonard 
Children; adoption; grounds for termination of parental rights; clarify under certain circumstances. Amends sec. 51, ch. X of 
1939 PA 288 (MCL 710.51).

5825 Sponsor Mike Shirkey  
Children; adoption; option to disclose identity of paternity in a private adoption; allow. Amends sec. 36, ch. X of 1939 PA 288 
(MCL 710.36).
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New for 2014!

Wayne County Family Law 
Mentoring Round Table

Are you new to the practice of family law 
and interested in learning more about this exciting practice area?

Are you new to practicing family law in Wayne County?

Are you a seasoned family law practitioner 
and interested in sharing your experiences with other attorneys?

Come and bring your questions, fact patterns
and general curiosity for a lively lunch-time chat! 

(brown bag style)

The 3rd Friday of each month at 12:30 P.M. 

The Bistro at One Detroit Center
500 Woodward Ave.

(across from the Third Circuit Court)

Co-hosts:
FOC Referee Anita Scott-Meisel, 313-224-4116, & 
The Wayne County Family Law Bar Association. 

Wayne County Family Law Mentoring Round Table

,
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PURPOSE: The purpose of this Section 
shall be to study the laws, court rules 
and procedures pertaining to the family 
and all relationships relevant thereto, 
including but not limited to marriage, 
divorce, separation, adoption, paternity 
and the rights of minor children; to study, 
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rules, and to promote throughout the 
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on the problems relating to the family 
by sponsoring meetings, institutes and 
conferences devoted to such problems; 
by the preparation and dissemination of 
pamphlets and brochures with respect 
thereto; and by preparing and sponsoring 
and publishing legal writings in this field.

MISSION STATEMENT: The Family Law 
Section of the State Bar of Michigan 
provides education, information and analysis 
about issues of concern through meetings, 
seminars, its website, public service 
programs, and publication of the Michigan 
Family Law Journal. Membership in the 
Section is open to all members of the State 
Bar of Michigan. Statements made on behalf 
of the Section do not necessarily reflect the 
views of the State Bar of Michigan. 

BENEFITS OF MEMBERSHIP:

•	 Receive the highly acclaimed Michigan 
Family Law Journal and keep abreast of 
new developments in family law.

•	 Access to Family Law listserv.

•	 Attend Family Law seminars at reduced 
cost, including the Family Law Institute.

•	 Participate in a fast growing area of the 
law.

•	 Support S.M.I.L.E. and other pro bono 
programs of the Section.

•	 Receive the optional Membership 
Certificate, suitable for display, at an 
additional cost of $5.
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