
 

 
 
Report on Public Policy Position 

Name of Section:  
Family Law Council - Family Law Section 
 
Contact Person:  
John Mills, Chair Person 
 
Phone:  
248-642-0333 
 
Proposed Court Rule or Administrative Order Number: 
2004-40 - Proposed Amendment of Rule 3.215 of the Michigan Court Rules 
 
Date position was adopted: 
December 4 & 10, 2004 
 
Process used to take the ideological position: 
Council vote 
 
Number of members in the decision-making body: 
21 
 
Number who voted in favor and opposed to the position: 
No objections by current council members 
One Ex officio voiced objections 
 

FOR SECTIONS ONLY: 

 This subject matter of this position is within the jurisdiction of the section. 

 The position was adopted in accordance with the Section's bylaws. 

 The requirements of SBM Bylaw Article VIII have been satisfied. 

If the boxes above are checked, SBM will notify the Section when this notice is 
received, at which time the Section may advocate the position. 

 
Position: 
Please see attached report. 
 
The text (may be provided by hyperlink) of any legislation, court rule, or 
administrative regulation that is the subject of or referenced in this report:  
http://courts.michigan.gov/supremecourt/Resources/Administrative/2004-40.pdf 
 



RECOMMEND STATE BAR ACTION ON THIS ISSUE: 
Arguments for the position: 
Please see attached report. 
 
Arguments against the position (if any): 
Please see attached report. 
 
If the State Bar currently has a position on this subject matter, state the position, and 
an analysis of whether the recommended position and the current State Bar position 
are in conflict. 
As of December 13, 2004, the State Bar of Michigan does not have a position on this matter.  
The Public Policy Committee adopted the report of the Standing Committee on Justice 
Initiatives regarding this issue on November 19, 2004. 
 
Fiscal implications of the recommended policy to the State Bar of Michigan: 
None known. 



FAMILY LAW COUNCIL REPORT on 
PROPOSED AMENDMENT TO MCR 3.215 

 
December 7, 2004 

   
This court rule implements the provisions of 2004 PA 210 (HB 4776), which was 

supported by the Family Law Council.  The statute seeks to make the referee process 
more effective in resolving cases by encouraging parties to present their full case at the 
referee level.  There had been complaints that some attorneys abused the referee process 
by withholding essential parts of their case at the referee hearing to gain the benefit of 
surprise at the de novo hearing.  The statute allows the court to restrict the evidence 
presented at the de novo hearing to the evidence that the party attempted to present to the 
referee.  

The statute also promotes judicial economy by only requiring the court to hear 
issues that were not resolved by the referee.  If neither party objects to a finding by the 
referee, the court may rely on that finding at the de novo hearing, and focus on the 
contested matters.   

The statute allows the court to adopt a referee’s recommended order as an interim 
order, pending the de novo hearing.  This will make the parties take the referee hearing 
more seriously. It also encourages the party who did not prevail at the referee hearing to 
expedite the de novo hearing, because delay no longer benefits the non-prevailing party. 
 
Comments and Recommendations: 
 
1. The proposed rule would require a litigant who wishes a de novo hearing to file a 

request within 21 days that identifies the specific findings of fact to which the 
litigant objects.   See Proposed Rule 3.215(E)(3).   

 
The requirement that litigants list the specific finding of facts that are objectionable as a 
condition of requesting a de novo appeal may be difficult for pro se litigants or any 
litigants to follow.  First, unless the referee specifically identifies factual findings in a 
written opinion – a practice that is not followed in numerous courts - the litigant should 
be able to obtain a transcript in order to identify and list the specific factual findings by 
the referee.  If an indigent person cannot afford a transcript, s/he will be unable to meet 
this requirement.  The proposed rule is adding costs for all litigants at a time when many 
cannot afford added expense.  Second, the requirement that the objections should be filed 
within twenty-one days will make it difficult for most, if not all litigants (and especially 
pro se litigants), as it is unlikely that the transcript will be prepared within that time 
period.  Because not all referee decisions include clearly designated findings of fact, this 
requirement will be difficult for pro se litigants.  
 
Conclusion: Litigants should be allowed to use errors of law also as a reason for 
objecting to a referee decision.   Additionally, litigants should not be limited to only the 
objections to factual findings they make during the 21-days period (without the aid of a 
transcript).  The Committee recommends the inclusion of an amendment that would 
allow litigants to obtain a duplicate copy of a tape of the referee hearing.  



 
 
2. Potential Constitutional Concerns: Some members have raised possible 

Constitutional concerns with the proposed changes to the court rule.   To the extent 
that the proposed rule allows a judge to rely on the referee record only or simply a 
referee decision, without a true “de novo” hearing, it may implicate due process 
tenets.  Further, it may also raise issues concerning unconstitutional delegation of 
judicial powers. The Michigan Constitution prohibits judicial delegation to special 
masters.i (Endnote citing law on right to hearing and role of special masters). 

 
Conclusion:   We need to be cognizant of general due process principles and the Mich. 
constitutional provision prohibiting "special masters" and how these apply to the duties of 
FOC referees.  
 
3. Proposed MCR 3.215(G) allows the court to make a referee’s recommended order 

effective as an interim order, pending a de novo hearing.  This may be done by 
administrative order for certain classes of cases, or on a case by case basis.  This 
will make the referee hearing a more significant stage of the proceedings.  The 
proposed rule allows the entry of an interim order only “following an objection to 
the referee’s recommended order.”  It appears that if no one files an objection, the 
recommended order could not be given interim effect, but would have to wait for 
the expiration of the 21 day period set forth in MCR 3.215(E)(3).  This is an 
unnecessary restriction and the quoted language should be eliminated. 

 
Conclusion/Recommendation:  Proposed MCR 3.215(G)(2) prohibits the court from 
giving interim effect to several types of orders.  Two additional types of recommended 
orders should be included on the list: any order that would fundamentally change a 
child’s established custodial environment, and any order granting a change in domicile.  
These types of orders should await a final decision by the court before taking effect to 
avoid disruption of the families involved.     

 
There may be other cases where a particular recommended order may not be suitable for 
adoption as an interim order.  The proposed court rule does not set out any procedure by 
which a party or referee can ask the court to refrain from adopting a particular 
recommended order as an interim order.  It would be useful to have a standardized 
procedure to do this. 
                                                 

 
ENDNOTE: 
 
i Law on Right to a  Hearing:  Duperon v Duperon, 175 Mich App 77, 79, 
437 NW2d 318 (1989) (trial court's findings must be based on competent 
evidence at the adduced hearing, not on FOC recommendation); Truitt v 
Truitt, 172 Mich App 38, 43-44, 431 NW2d 454 (1988)(trial court's findings 
must be based on its own evidentiary record; court may not make fact find-
ings not supported by testimony at hearing). Gubin v Lodisev, 197 Mich. 
App. 84, 86, 494 N.W.2d 782 (1992) ("A court must base its decision on 



                                                                                                                                                 
testimony given in open court, not extrajudicial information"); Varga v 
Varga, 173 Mich App 411, 416, 434 NW2d 152 (1988)(hearing where 
attorneys offered proposals did not authorize trial court to change a support 
order without an evidentiary hearing); Hisaw v Hayes, 133 Mich App 639, 
644, 350 NW2d 302 (1984)("Due process requires that a litigant be afforded 
a fair trial of the issues involved in the controversy and a determination of 
disputed questions of fact on the basis of evidence"). See E.g., Watson v 
Watson, 204 Mich App at 321 (conference-method hearing did not afford 
right to decision based on rules of evidence and principles that govern the 
means of obtaining proof); See also Adams v Adams, 100 Mich App 1, 14, 
298 NW2d 871 (1980)(error where findings not established by record 
evidence, but based on speculation, mere conclusions and improper 
consideration of visitation problems). "Without considering admissible 
evidence--live testimony, affidavits, documents, or other admissible 
evidence--a court cannot properly make the determination or make the 
findings of fact necessary to support its action under §7(1) of the Child 
Custody Act."  Mann v Mann, 190 Mich App 526, 532, 530, 476 NW2d 439 
(1991).  

 
Law on Delegation of Judicial Function:  See People v Beckwith, 242 Mich. 
App. 579, 583, 619 N.W.2d 172 (2000), citing Carson Fischer Potts & 
Hyman v Hyman, 220 Mich. App. 116, “there is no constitutional authority 
for the trial court to delegate specific judicial functions to an "expert 
witness." It is within the peculiar province of the judiciary to adjudicate upon 
and protect the rights and interests of the citizens and to construe and apply 
the laws. . . . Thus, the trial court could not delegate its functions of making 
conclusions of law, reviewing motions, requiring the production of evidence, 
issuing subpoenas, conducting and regulating miscellaneous proceedings, 
examining documents and witnesses, and preparing final findings of fact. 
Although this is what the trial court's order purports to do, the court cannot 
appoint an expert witness to perform judicial functions. Accordingly, the trial 
court was without constitutional authority to delegate its specific judicial 
power to an expert witness. See Carson, supra, 220 Mich. App. at 120-122.” 
See Michigan Const 1963, art 6, § 1, Const 1963, art 6, § 27, discussed 
below.  See also Oakland County Prosecutor v Beckwith, 242 Mich App 579, 
581, 619 NW2d 172 (2000). 
 
There are no constitutional authorities permitting a circuit court judge the 
power to appoint any person to sit as a court in a civil action.  Carson, supra, 
citing Brockman v Brockman, 113 Mich App 233, 237, 317 NW2d 327 
(1982). 
 
Const 1963, art 6, § 1 provides: The judicial power of the state is vested 
exclusively in one court of justice which shall be divided into one supreme 
court, one court of appeals, one trial court of general jurisdiction known as 



                                                                                                                                                 
the circuit court, one probate court, and courts of limited jurisdiction that the 
legislature may establish by a two-thirds vote of the members elected to and 
serving in each house. 
 
Const 1963, art 6, § 27 states: "The supreme court, the court of appeals, the 
circuit court, or any justices or judges thereof, shall not exercise any power 
of appointment to public office except as provided in this constitution." 

 


