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FAMILY LAW SECTION 
Respectfully submits the following position on: 

 
* 

ADM File No. 2016-33 
 

* 
The Family Law Section is not the State Bar of Michigan itself, but 
rather a Section which members of the State Bar choose voluntarily to 
join, based on common professional interest. 
 
The position expressed is that of the Family Law Section only and is not 
the position of the State Bar of Michigan. 
 
The State Bar position on this matter is to support the proposed 
amendments with the following amendments:   

(1) Revise MCR 3.216 as follows in bold:   
Unless a court first conducts a hearing to determine 
whether mediation is appropriate, the court shall not 
submit a contested issue in a domestic relations action, 
including postjudgment proceedings, if the Pparties who 
are subject to a personal protection order or other protective 
order, or who are involved in a child abuse and neglect 
proceeding, may not be referred to mediation without a 
hearing to determine whether mediation is appropriate. 
The court may order mediation following a hearing if a 
protected party requests mediation. 
 

(2) Revise MCR 3.216(H)(2) as follows in bold:   
The mediator must make reasonable inquiry as to whether 
either party has a history of a coercive or violent 
relationship with the other party. Throughout the mediation 
process, the mediator must make reasonable efforts to  
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screen for the presence of coercion or violence that would 
make mediation physically or emotionally unsafe for any 
participant or that would impede achieving a voluntary and 
safe resolution of issues. A reasonable inquiry includes 
the use of the domestic violence screening protocol for 
mediation provided by the State Court Administrator 
Office as directed by the Supreme Court. 

 
The total membership of the Family Law Section is 2,929. 
 
The position was adopted after discussion and vote at a scheduled 
meeting. The number of members in the decision-making body is 21.  
The number who voted in favor to this position was 20. The number who 
voted opposed to this position was 1. 
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Report on Public Policy Position 
 
 
Name of section:  
Family Law Section 
 
Contact person:  
Christopher J. Harrington 
  
E-Mail: 
cjh@jjharringtonlaw.com 
 
Proposed Court Rule or Administrative Order Number: 
2016-33 – Proposed Amendments of MCR 3.216 
The proposed amendments of MCR 3.216 would update the rule to be consistent with 2016 PA 93, which allows a 
court to order mediation if a protected party requests it and requires a mediator to screen for the presence of 
domestic violence throughout the process. 
 
Date position was adopted: 
November 11, 2016 
 
Process used to take the ideological position: 
Position adopted after discussion and vote at a scheduled meeting. 
 
Number of members in the decision-making body: 
21 
 
Number who voted in favor and opposed to the position: 
20 Voted for position 
0 Voted against position 
0 Abstained from vote 
1 Did not vote (absent) 
 
Position:  
Support with recommended amendments 
 
Explanation of the position, including any recommended amendments: 
The Family Law Council supports ADM File No. 2016-33, with a recommended amendment to clarify under MCR 
3.216(C)(3) that a hearing is required before a "protected party" can request a case proceed to mediation. The 
Council felt it important to add "After a hearing," to the proposed amendment which states: "The court may order 
mediation if a protected party requests mediation."  
 
The proposed amendment under MCR 3.216(C)(3) is a stand-alone sentence allowing the court to make an order. It 
appears to leave a slight ambiguity on whether a hearing is required, despite a hearing being mentioned in the prior 
sentence. The Council thought it could be interpreted that the parties could circumvent the hearing and simply 

mailto:cjh@jjharringtonlaw.com
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-33_2016-11-02_FormattedOrder_PropAmendtOfMCR%203.216.pdf
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enter a consent order. This issue is important enough that all ambiguity should be eliminated, and it be clear that a 
hearing is required. 
 
To confirm, the Family Law Council would like the proposed amendment to read as follows: "After a hearing, the 
court may order mediation if a protected party requests mediation."  
 
The remainder of the proposed amendments under this rule are supported, as written. 
 
The text of any legislation, court rule, or administrative regulation that is the subject of or referenced in 
this report. 
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-
33_2016-11-02_FormattedOrder_PropAmendtOfMCR%203.216.pdf 

http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-33_2016-11-02_FormattedOrder_PropAmendtOfMCR%203.216.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-33_2016-11-02_FormattedOrder_PropAmendtOfMCR%203.216.pdf
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