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VIEW FROM THE CHAIR 

By Mary Job 

As we approach the midpoint of my term as Chair of the 
Section, I want to take note of several events of particular 
importance. 

On January 21 and 22, the Section hosted its Annual 
Winter Meeting in Ann Arbor with an agenda that proved 
timely and informative. The Friday night reception and 
banquet were attended by more than 250 Section members 
(and some spouses), who enjoyed a fine spread of hors 
d'oeuvres and convivial socializing followed by a delicious 
dinner and an entertaining, thought-provoking address by Carl 
Rowan, nationally known syndicated columnist and author of 
several books, including his acclaimed recent Dream Makers, 
Dream Breakers - The World of Justice Thurgood Marshall. 
Mr. Rowan had many interesting things to say about his own 
background and his views of national politics and some of our 
presidents, especially Clinton and (his hero) Truman. 
Approximately 150 Section members attended the Saturday 
morning seminar session, featuring MERC and NLRB 
Updates, a review of recent employment law decisions, 
another view of the Family Leave Act, and a panel presenta-
tion on violence in the workplace, a subject made sadly but 
dramatically pertinent by recent tragic events in Chelsea. 
From of all of us on the Council who planned and organized 
the Winter Meeting, our heartfelt thanks to all the Saturday 
morning presenters for a job very well done! 

Now, a word about upcoming events. The Council has 
decided to change, at least for this year, the format of our 
Spring Meeting. Traditionally, this event has been an 
educational weekend "escape" to Toronto, and more recently 
Chicago, with a Saturday morning presentation by judges from 
the Sixth Circuit and Michigan Court of Appeals or Supreme 
Court speaking to participants on recent judicial develop-
ments in labor law. 

This year, in order to provide the widest possible audience 
for this format and to cement the Section's support for the 
ICLE' s Spring Labor Law Seminar, the Council has decided 
to incorporate this type of presentation into the ICLE seminar 
and to sponsor a reception immediately following. This year's 
ICLE Labor Law Seminar will be held on April 28 and 29 at 
the Rackham Building, and the reception will be held 
immediately following in the Kresge Court at the Detroit 
Institute of Arts. Please mark these dates on your calendar and 
join us. 

Finally, I'd like to make a pitch for Section members to 
contribute to the Michigan State Bar Foundation. The 
Foundation, particularly through its IOLTA grants, assists in 
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NLRB AFFIDAVITS 

By Stuart M. Israel and 
John G. Adam 

Miller, Cohen, Martens, Ice & Geary, P. C 

The National LaborRelations Board ("Board" or"NLRB"), 
among its responsibilities under the National Labor Relations 
Act, 29 U.S.C. §§151-169, investigates and prosecutes unfair 
labor practices ("ULPs"). The "keystone" of the NLRB 
investigation is the witness affidavit. NLRB Casehandling 
Manual (Part One) Unfair Labor Practice Proceedings (June 
1989) ("Manual"), §10059.2. Witness affidavits are used by 
the NLRB Regional Director in making decisions to issue ULP 
complaints. Once a complaint is issued, affidavits are used to 
prepare for trial. At trial, they may be used for impeachment, 
refreshing recollection and, in some circumstances, as 
substantive evidence. They also may be used in court 
proceedings related to ULP cases. 

Ahead, we discuss the investigation process and witness 
affidavits from the charging party's point of view. We make 
numerous references to the Manual which, though advisory, 
reflects Board philosophy regarding ULP investigations and 
the role of witness affidavits. 

Investigation Timetable. When a ULP charge is filed, it 
is assigned for investigation to a Board agent, either a field 
examiner or an attorney. The agent is to interview charging 
party witnesses, available "neutral" witnesses, and respondent 
witnesses i f any are presented. The agent will consider witness 
affidavits, documentary evidence and position statements 
submitted by the parties. The agent then will prepare a report 
to the Regional Director which includes an account of the 
facts, legal analysis and a recommendation as to whether to 
issue a complaint. This process is to be completed within 30 
days of the filing of the ULP charge. Manual §§10051, 10100. 
This short timetable permits the Board to act expeditiously. 
Typically, the Board will decide whether to issue a complaint 
within 45 days after the charge is filed. 

The Board's adherence to its 30-day timetable can be an 
unpleasant surprise for attorneys used to flexible time 
extension policies in other forums. For the Board, however, the 
investigation timetable has substantive ramifications — see 
Manual §10059.1 ("The true facts of a situation are more likely 
to be ascertained if the investigation is made prom ptly, be fore 
there has been sufficient time for loss of memory or for 
deliberate falsification") (emphasis in original) — and 
extensions are almost never granted. 

As the charging party has the responsibility to "submit 
proof of the basis of the charge," Manual §10056.1, the 
Board's 30-day timetable may influence when the charging 
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party chooses to file ULP charges with the Board. A charging 
party may delay filing, or withdraw a filed charge to be refiled 
at a later date, to ensure sufficient time to muster witnesses and 
other supporting evidence. A charge is timely so long as it is 
filed and served within six months of the ULP. 29 U.S.C. 
§160(b). The limitations period may be tolled under special 
circumstances, where there is deliberate concealment of 
material facts by respondent, for example. See Brown Sharpe 
Manufacturing Co., 312 NLRB No, 71 (1993). 

Witness Affidavits. During the investigation, the Board 
agent is to make "[e]very effort" to "reduce statements of 
witnesses, friendly or hostile, to affidavit form." Manual 
§10059.2. An affidavit, according to Black's Law Dictionary 
(Rev. 4th Ed. 1968), is "A written or printed declaration or 
statement of facts, made voluntarily, and confirmed by the 
oath or affirmation of the party making it, taken before an 
officer having authority to administer such oath." The 
charging party's "proof of the basis of the charge" almost 
always will be in the form of witness affidavits. 

Though the Board agent is to be "completely neutral" and 
"impartial", Manual §10056, the NLRB process requires that 
the agent play a substantive role in the creation of witness 
affidavits. 

Typically, the Board agent meets with each witness and 
elicits information in a question and answer format. Based on 
information obtained from the witness, the Board agent drafts 
a written affidavit for the witness' signature. Though the 
Manual suggests that "[w]riting materials should be kept out 
of sight until needed", Manual §10059.4, in practice most 
agents have a blank NLRB affidavit form in front of them at 
the beginning of the interview and draft the affidavit as the 
witness speaks. Though agents are instructed that "[n]arrative 
information, only occasionally interrupted by simply framed 
questions, should be encouraged," Manual §10059.4, in 
practice the agent directs the interview to focus on subject 
matter that the agent judges to be relevant to the elements of 
the ULP charges. 

As the witness provides information and answers the 
Board agent's questions, the agent translates what the witness 
says into written form. This is a very unusual procedure (when 
measured by normal human discourse) and should be 
explained fully to the witness. It should be made clear that 
though the agent acts as interviewer and drafter, the written 
product is to be adopted by the witness. Agents are instructed 
that "the witness should understand that the Board agent is 
memorializing the facts as the witness knows them." The 
affidavit "should be written in first person." While the 
affidavit "need not be verbatim" it "should, to the degree 
possible, contain language used by the witness." Manual 
§10059.5. "Extreme care" must be taken in "recording the 
facts given by the witnesses." Manual §10059.2. 

The affidavit should be based upon the witness' personal 
knowledge and generally confined to admissible material — 
to "factual details rather than opinions and conclusions." 
Manual §10060. While generally the affidavit is confined to 
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facts relevant to the elements of the charged ULPs, sometimes 
it has a more expansive range. Board agents are instructed that 
"[p]robing into details" on peripheral matters may be 
appropriate to aid resolution of credibility issues and factual 
conflicts by revealing whether a witness has "a propensity for 
a 'careless' handling of detail." Manual §10060. 

Board Agent-Drafted Affidavits. While the Board agent 
"merely seeks the truth," Manual §10059.4, the agent must 
make judgments and filter information provided by the 
witness. As a result, it is inevitable that the agent influences 
how "the truth" is presented in several ways. 

First, the agent makes judgments about what to include in 
the affidavit, what to exclude, and how to phrase and organize 
what is included. The agent will make these judgments based 
on the agent's knowledge o f the elements ofthe ULPs charged, 
and based on the agent's experience with what is important and 
what is not in ULP cases. As such judgments must be made, 
the "truth-seeking" process is imperfect. Differences among 
agents—in knowledge; experience; writing, interviewing and 
communication skills; patience; and attitudes — affect how 
"the truth" is memorialized as well as the strength, clarity and 
comprehensiveness of affidavits. 

Second, though the affidavit is to be the witness' sworn 
statement, it is written by a federal agent who appears to the 
witness to have considerable knowledge and authority. Some 
witnesses, unfamiliar with NLRB procedure and not confident 
in their own authority over the content and form of the 
affidavit, are reluctant to question the Board agent's work 
product and hesitant to make additions, deletions and 
corrections in the draft. While most Board agents 
appropriately encourage witnesses to edit draft affidavits, not 
all do. Indeed, some agents, in our experience, display too 
much pride of authorship and use their authority to dissuade 
witnesses from making corrections. ("Why do you want to 
change this sentence? The way I phrased it says the same thing. 
It reflects what you said, doesn't it?") 

To guard against witness reluctance to make appropriate 
changes (in substance, organization, phraseology or any other 
aspect of the affidavit), the witness must be made aware that 
the affidavit is the statement of the witness, not the Board 
agent. As the witness is the person who will swear to the truth 
of affidavit's content "under penalty of perjury", the witness 
must be satisfied that the agent-drafted statement is wholly 
accurate and worthy of adoption. 

Third, some Board agents translate witnesses' oral 
recitation into affidavit form in handwriting. Sometimes 
agents' handwriting can be difficult for witnesses to read and 
sometimes it can be wholly indecipherable. The antidote to 
this may be alteration of the Board's investigation procedure, 
to require that affidavit drafts be typed, or at least hand-printed. 
Many agents do use typewriters, and those on the cutting edge 
use personal computers or word processors, which ensures 
legibility and greatly facilitates editing by the witness. As long 
as the agent handwritten affidavit remains, however, every 
witness must be made aware of the right to insist on a totally 
legible document before swearing, signing and adopting it. 

Location of Interview. The Board agent should conduct 
the interview in a location which facilitates the comfort and 
"confidence of the witness," to create an "atmosphere  

conducive to the elimination of fear." Manual §10059.4. The 
site can be the party's attorney's office, union offices, the 
Board's offices, the witness' home or a public place, such as 
a restaurant or library. 

Invoking government budgetary restraints and the 
responsibility of the charging party to produce supporting 
witnesses, some Board agents resist interviewing at locations 
other than the Board offices. This can obstruct the 
investigation process, particularly when witnesses are 
reluctant. Whether warranted or not, some witnesses fear their 
employers will subject them to reprisals for supporting their 
unions or fellow workers or for cooperating with the Board. 
Some do not want to expend the time and effort necessary to 
being a witness. Some just don't want to get involved in 
anything new, strange or inconvenient. The problem of 
reluctant witnesses is exacerbated by insistence on interviews 
at the Board offices. Witnesses complain of the discomfort of 
an unfamiliar setting in an unfamiliar location and of 
difficulties with directions and parking, distance, cost and 
safety concerns. Insistence on the Board offices as the 
interview site may save the agent time and inconvenience, but 
it can impede investigation of "the truth" by creating 
unnecessary barriers to witness cooperation. 

The charging party's attorney's office often is the most 
suitable location not only because of witness comfort, but also 
because of access to word processors, photocopying 
equipment, support staff, private conference rooms, and other 
resources that facilitate affidavit preparation for all concerned. 

Party-Prepared Affidavits. An alternative to exclusive 
reliance on Board agent-drafted affidavits is the preparation of 
affidavits by the charging party, with the aid of charging 
party's attorney, before the witness is interviewed by the 
Board agent. The Board will accept as "proof of the charge" 
witness affidavits submitted by aparty, though the Board agent 
still may personally interview the witnesses and prepare 
supplemental affidavits. 

The party-prepared affidavit permits the witness to 
formulate a statement with suitable deliberation and 
reflection, presenting the facts comprehensively in the words 
and order that the witness prefers. The party-prepared affidavit 
can greatly enhance the efficiency of the investigation process, 
allowing the Board agent to begin with an educated overview 
and to focus inquiry into those subjects that require greater 
attention. 

"Canned" Affidavits in Perspective. Some Board agents 
disparage party-prepared affidavits as "canned," of limited 
value because they are partisan and planned. We think this 
viewpoint is mistaken and short-sighted. 

It is mistaken because it misconstrues the nature of 
affidavits and the Board's "neutral" role. Affidavits are the 
sworn statements of witnesses, not Board agents. They should 
reflect the witness' perspective. The Board agent's 
responsibility to remain "neutral" is the responsibility to 
ensure that the affidavit accurately reflects the witness' 
account, partisan or otherwise. And most will be partisan, as 
most affidavits are made by witnesses presented by the 
charging party in support of ULP charges. This is as it should 
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be in an adversarial process, which is premised on the principle 
that out of the clash of partisan interests before an 
impartial adjudicator emerges the closest approximation of 
"the truth" that is possible to ascertain in retrospect. After the 
Board has completed its impartial investigation, and 
considered all viewpoints, partisan or otherwise, it is to bring 
to bear its "neutral" Judgment to decide whether the 
circumstances warrant prosecution of ULP charges. Partisan 
affidavits, "canned" by interested parties seeking justice 
through NLRB proceedings, appropriately inform the Board's 
"neutral" judgment. 

Disparagement is short-sighted because party-prepared 
affidavits almost always enhance the quality and efficiency of 
Board investigations. They provide the agent with a road map. 
They efficiently present background information and provide 
comprehensive accounts of the facts at an early stage, 
permitting the agent to concentrate the investigation on 
subject matter warranting more detailed treatment. 

The party-prepared affidavit ameliorates aspects of the 
Board process that can impede the investigation. It ensures 
that the witness initially presents the facts in comfortable 
circumstances, without the time pressures and stresses 
associated with the agent-conducted interview and without the 
communi cation problems inherent in the process o f the agent's 
instant written translation of the witness' oral recitation. It 
allows the witness the advantage of the advice and experience, 
as well as the organization and communication skills, of 
counsel. It permits the witness an adequate opportunity to 
refresh and stimulate memory through conversation with 
others with first-hand knowledge and through review of 
documents. It enables the witness to think about the affidavit 
over a period of time, without the necessity for instant recall 
dictated by the Board agent-conducted interview. It ensures 
that the witness will be able to review and revise the affidavit. 
Reflection and rewriting will almost always produce a written 
product superior in form and content to that drafted in a single, 
first-time meeting with a Board agent who had no previous 
knowledge of the facts. 

Party-prepared affidavits do not limit the agent's 
investigation — the agent remains free to question witnesses 
on any relevant subject and prepare agent-drafted 
supplemental affidavits. Like chicken soup when you're sick, 
though party-prepared affidavits may not always help from 
the agent's perspective, they can't hurt. As for the charging 
party, whenever logistically possible, and certainly 
in complicated and fact-intensive cases, advance, well-
considered party-prepared affidavits are desirable. 

The Right To Counsel. Board policy recognizes that 
parties and witnesses have the right to counsel. Under Board 
policy, a party's attorney may be present during the interview 
of an "agent" of the party. Manual §10056.1-2. An "agent" is 
one "whose statement or actions would bind the" party. 
Manual §10056.1. Union attorneys, for example, may be 
present when Board agents interview and take affidavits from 
union "agents" — officers, stewards, bargaining committee  

members, etc. Likewise, company attorneys may be present 
when management officials or supervisors are interviewed by 
Board agents. 

Former "supervisors, etc., are not agents of the employer 
after the supervisory relationship has been severed." Manual 
§10056.6. Thus, the company attorney "does not have the right 
to be present when a former supervisor is interviewed." Id, 
(emphasis in original). Board policy "does not preclude the 
Board agent from receiving information from a supervisor or 
agent of the charged party" who comes forward voluntarily 
and does not want to be represented by the party's counsel or 
representative. Manual §10056.6. 

Under Board policy, a non-agent witness, such as an 
hourly employee, is entitled to representation if the "witness 
requests that counsel or other representative be present during 
an interview." Manual §10056.2. Under the Manual, this 
policy does not apply if the attorney or "other representative" 
also represents a party, "unless the Region, in the exercise of 
its discretion, wishes to proceed with the interview under such 
circumstances." Manual §I0056.2. 

It may be appropriate for the Region to deny dual 
representation in the case of an hourly employee who seeks to 
be represented by the company attorney, because of the 
potential for coercion inherent in the employment 
relationship. This is especially true where the company 
attorney presents the employee as a respondent witness. In 
contrast, an hourly employee who seeks to be represented by 
the union attorney or other union representative is invoking the 
right to be represented by the witness' statutory collective 
bargaining agent. Some Board agents do not make the 
distinction between the two circumstances, and apply the same 
dual representation prohibition to both company and union 
attorneys. Although this appears to be even-handed on the 
surface, it is the proverbial foolish consistency. While a 
rank-and-file employee may feel great pressure to 
accommodate the company attorne y because ofthe employer's 
control over the witness' employment, there is no parallel in 
the relationship between union members and their union. 
Absent special circumstances, an hourly employee should 
have the right to be represented by the union attorney or union 
representative. If there is any question about the voluntariness 
of the witness' choice, the Board agent can privately interview 
the witness to determine whether the presence of the union 
attorney or representative is the witness' "bona fide desire and 
a sine qua non of his" participation as a witness. Manual 
§10059.2. 

The witness' counsel can participate in the investigation 
interview, directing the Board agent and witness to relevant 
information, asking questions, clarifying and emphasizing 
facts, assisting in refreshing the witness' recollection, and 
otherwise facilitating the preparation of the witness' affidavit. 
While counsel should not unduly "interfere with, delay, or 
impede the Board agent's investigation," Manual §10056.1, 
the right to counsel contemplates meaningful representation 
and assistance. This includes reviewing the Board 
agent-drafted affidavit with the witness in private, in person or 
over the telephone, and assisting the witness in making 
corrections, additions, deletions and changes desired by 
the witness. 
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Whose Affidavit Is It? Before the affidavit is signed by 
the witness, the Board agent and witness raise their right hands. 
The Board agent asks: "Do you solemnly swear/affirm that the 
statement you [are about to give will be] [have just given] is 
the truth, the whole truth, and nothing but the truth, so help you 
God?" Manual §10059.5. If the affidavit is satisfactory, the 
witness signs and adopts the sworn statement. 

If the affidavit prepared by the Board agent is not 
satisfactory to the witness in its entirety, the witness should not 
sign and swear to it. Before adopting the affidavit, the witness 
must be satisfied that it is wholly accurate — it is a crime to 
knowingly give a false or fraudulent statement to any agency 
of the United States, 18 U. S .C. §1001— and must be otherwise 
fully satisfied with its form and content. 

The witness is not required to "execute the affidavit under 
oath." Manual §10059.2. The witness may opt to "affirm and 
sign the affidavit" or not sign it at all. "When efforts to procure 
a sworn statement have failed, a signed or initialed statement 
should be sought" by the Board agent. Manual §10059.2. If a 
witness does not want to swear, sign, or initial the affidavit 
draft, the Board agent is to ask the reasons for the witness' 
"refusal to swear and/or sign." Manual §10059.2. The witness' 
"unwillingness to sign or swear to the truth of the statement" 
does not have significance "except when related to the 
reasons for the refusal." Manual §10060. "[E]ven though 
swearing and signing are refused" the Board agent will 
prepare a report o f the facts supplied by the witness, "outlining 
the circumstances of the interview" and include in it "the 
reasons for the interviewee's refusal to swear and/or sign." 
Manual §10059.2. 

We do not encourage refusal to swear or sign. Full 
cooperation and sworn affidavits from charging party 
witnesses make it more likely that the investigation will 
result in the issuance of a ULP complaint. We do emphasize, 
however, that the affidavit is the witness' statement, and not 
the Board agent's, and the witness should not adopt the 
statement unless and until the witness is wholly satisfied 
with it. 

Close-Outs. Although the affidavit is to be the witness' 
sworn statement of facts, some Board agents insert what we 
call "closeouts"— conclusions or absolutes, usually negative, 
intended to foreclose future elaboration on and additions to the 
witness' account. Some examples: 

I have no other evidence that the employer's decision 
to fire me was based upon my union activity. 
This is all I know about the changes in the health 
insurance. 
I have no evidence that the new hires were brought 
in to influence the election. 
This is everything I know about the layoffs. 
I do not recall whether my supervisor made any 
comments to the general manager about my work 
performance. 
I have no evidence of anti-union animus. 
These "close-outs" are inappropriate in an affidavit of 

facts and unfair to the charging party and the witness. 
"Close-outs" are inappropriate because, though guised as 

facts, ostensibly in the witness' voice, they do not state facts 
nor do they originate with the witness. Rather, they state the 

Board agent's legal conclusions or observations about the 
absence of witness knowledge. The real purpose of "close-
outs" is to deliver a message from the Board agent: "If 
there are any gaps in the facts or evidence, it is because of the 
witness, not because I didn't ask all the right questions." While 
this message may be appropriate in the agent's final report, 
it is not appropriate in an affidavit. 

That a witness was induced by an agent to swear "I have 
no evidence of anti-union animus" does not demonstrate that 
there was no animus, or that other witnesses have no evidence 
of animus, or that animus might not be inferred from the 
totality of circumstances. Nor does it demonstrate that the 
witness understands the concept of "evidence" and its many 
technical rules that govern how facts are connected to the 
elements of ULP charges. All it demonstrates is that the agent 
asked whether the witness had "evidence of anti-union 
animus" and the witness answered "No" or, more likely, 
"Huh? Animus? Evidence? I don't know. I guess not." 

It is of no significance that it might be true that the witness 
has no "evidence" of animus. It also may be true that the 
witness has no "evidence" that the company committed 
previous unfair labor practices, or that the witness does not 
know whether the company president has a perjury conviction, 
or whether the company kidnapped Judge Crater because of 
the Judge's pro-union sentiments. The list of what the witness 
does not know is potentially endless. The insertion into the 
affidavit of the list of things the witness does not know 
reflects the Board agent's views, not the witness' knowledge. 
The Board agent's views belong in the investigation report to 
the Regional Director. They have no place in a witness' 
affidavit of facts. 

"Close-outs" are unfair to both the charging party and the 
witness. They are unfair to the charging party because they 
present the Board agent's premature views on gaps in the 
charging party's evidence in the too-narrow context of a single 
witness' affidavit. What one witness does not know or recall 
ultimately may be established by another witness. Whether 
there are evidentiary gaps should not be addressed until the 
conclusion of the investigation, based on all the affidavits and 
evidence, and then only in the agent's report. 

"Close-outs" are unfair to the witness because they 
foreclose additions and elaborations. Memory may be 
stimulated later, by additional reflection, by conversations 
with others, by review of written material, by the passage of 
time, by the concentration and focus that comes with trial 
preparation, or by a myriad of other factors and future events. 
Additional information may be prompted later, when the 
witness is asked different questions, or is asked similar 
questions phrased differently, or is interviewed by a 
different questioner in different circumstances, or when the 
witness learns more about the NLRB process or the elements 
of the ULP and has a new perspective on what facts are 
important. A witness ought to be able to add to and elaborate 
on the affidavit without any "close-out" barrier. 

The Manual warns Board agents of problems that arise in 
the investigation process out of "misunderstanding of the 
questions" and "out of the conclusory nature of the questions 

Continued on page 6 
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asked." Manual §10060. And, as discussed, the effectiveness 
of the investigation and affidavit-drafting process is 
influenced by the agent's knowledge and experience, time 
pressures, the location and circumstances o f the interview, the 
agent's drafting and listening skills, attitudes and diligence. 
Agents in every case do not have sufficient time and resources 
to fully exhaust a witness' memory. "Close-outs" unfairly 
limit the witness' ability to add to and elaborate on what may 
be incomplete testimony. 

"Close-outs" can have a sinister impact at trial, as they 
easily can be used to distort and unfairly diminish the 
credibility of a testifying witness. While a witness can explain 
that his or her memory was refreshed by later events, a 
cross-examiner can make much of the absolute statement "I 
have no evidence of anti-union animus" in a sworn affidavit 
made months earlier, much closer to the relevant events. 

"Close-outs" have no place in witness affidavits. Board 
agents should not insert them. Witnesses should not sign 
affidavits that contain them. 

Documents. Documents — letters, grievances, 
bargaining proposals, collective bargaining agreements, etc. 
— may be and often are attached to and incorporated into 
witness affidavits. Sometimes, however, it is better practice to 
submit documents as evidence separate from any affidavit. For 
example, a union may not want to attach internal memos which 
reveal long-term bargaining strategies, as these might be 
revealed to the employer if the affidavit is produced at trial or 
later supplied by the Board in response to a Freedom of 
Information Act request. When documents are relevant but it 
is not desirable to attach them to an affidavit, the affidavit can 
refer to them, paraphrase or quote their contents, or otherwise 
appropriately describe them in whole or part. The document 
itself can be submitted or shown to the Board agent for 
consideration in the investigation independent of any witness 
affidavit. The Manual states only that "pertinent records 
and documents should be examined" and, if possible and 
desirable, "originals or copies should be included in the files." 
Manual §10056.8. 

Uses of Affidavits. Witness affidavits are the principal 
basis on which the Regional Director makes the decision 
whether to issue a ULP complaint. Manual §10059.2. 
Affidavits supply the facts on which the Region will ground 
the allegations in the complaint. Affidavits may be used by the 
Regional Director to make credibility determinations and to 
address those factual conflicts that the "Regional Office is 
expected to resolve" when deciding whether to issue a 
complaint. Manual §10060. 

After the complaint is issued, affidavits remain "highly 
important." Manual §10394.6. They are used to prepare 
witnesses to testify; to develop questions on direct 
examination; to refresh memory; to impeach; and, in some 
circumstances, "may be introduced as substantive evidence." 
Manual §10394.6, citing Alvin J Bart & Co., 236 NLRB 242 
(1978) and Fed. R. Evid. 612, 613, 801 and 803(5). See also 
Rule 804. Affidavits also may be used in litigation related to 

ULP charges, "where the affidavits are attached to a petition 
for injunctive relief or where they are attached to a motion for 
summary judgment." Manual §10059.5. 

The Board's Rules and Regulations (as well as the Jencks 
Act, 18 U.S.C. §3500) require that the Board produce the 
witness' affidavit to respondent's counsel once the witness 
testifies at the ULP trial. See 29 C.F.R. §102.1 I 8. An affidavit 
is not available to respondent before the witness testifies even 
if the witness had supplied a copy to the charging party before 
trial. See IL B. Zachry Co., 310 NLRB No. 164 (1993) 
(respondent's subpoena seeking affidavit copy from charging 
party union before trial is quashed). 

Portions o f the affidavit unrelated to testimony "should be 
excised" by the Board before delivery to respondent's counsel. 
The administrative law judge "should be requested to examine 
the statement in camera to determine whether the excised 
matter is related to the witness' testimony" if a question arises. 
Manual §10394.10. 

Under Board policy and the Jencks Act, the affidavit can 
be used by respondent for cross examination at triallt has been 
held that it is improper for respondent counsel to "copy the 
contents of the affidavit" or use the affidavit to show perjury 
in another proceeding. See Care Manor of Fartnington, Inc., 
1993 NLRB LEXIS 1100 (1993) (AU-Decision) ("under 
Jencks, the affidavit is to be used solely for purposes of cross 
examination"). 

Confidentiality. The standard Board affidavit form 
includes a printed "statement regarding confidentiality" which 
states the witness has been given "assurances" by the Board 
agent that the "affidavit will be considered confidential by the 
United States Government and will not be disclosed as long as 
the case remains open unless it becomes necessary" to produce 
it in a "formal proceeding." The agent should take care not to 
assure the witness that the affidavit will remain confidential 
under all circumstances. The witness should be advised of the 
uses of the affidavit at trial, and possible disclosure under the 
Freedom of Information Act. Manual §10059.4. See NLRB v 
Robbins Tire & Rubber Co., 437 U.S. 214, 236 (1978) 
("witness statements in pending unfair labor practice 
proceedings are exempt from FOIA disclosure at least until 
completion of the Board's hearing") After a ULP case is 
closed, affidavits of individual s who are not current employees 
of the employer or members of the union normally will be 
released pursuant to FOIA. Manual §I0059.4. 

Preparing Witnesses. The witness should be prepared to 
give a clear, detailed, organized and well-supported affidavit. 
The witness should understand the ULP charges, their 
elements, and how the witness' knowledge relates to the 
elements of the charges. The witness should know that 
generally the affidavit is limited to what the witness 
personally saw, heard and did— not what the witness or others 
believe or assume. Inadmissible hearsay statements usually 
are not included (for their truth) but may be included to 
provide context. 

The witness should be prepared to provide personal 
background information — address and phone number, 
employment and union history, etc. — as well as foundational 
information about the employer and workplace, the 
bargaining unit and the collective bargaining agreement. 

The witness should be prepared to recount events related 
to the ULP charges. Relevant documents should be reviewed 
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in advance. Often the witness' personal calendar is an 
invaluable aid in pinpointing the times and dates of events. To 
prepare, the witness might discuss events with others to refresh 
memory and clarify facts. The witness should organize the 
facts in a logical way, usually chronologically, and use a 
written outline or notes or checklist if appropriate. 

The Board will be persuaded by details — names, dates, 
times, places, and complete descriptions of key events. If a 
charge alleges bad faith bargaining, for example, a detailed 
review of each negotiation meeting and each contract proposal 
may be necessary to demonstrate the merits of the charge. 
Likewise, if the charge alleges discrimination based on union 
activity, the witness should describe the union activity in detail 
and present facts to demonstrate that the employer knew of the 
activity. The witness should provide a full account of the 
employer's discriminatory conduct and any disparate 
treatment of similarly-situated individuals. 

The witness should understand the NLRB investigation 
process, the witness' key role, the "neutral" role of the Board 
Agent, and the importance ofthe affidavit. The witness should 
be aware in advance that if a "factual conflict" arises, the 
Board will resolve it considering such credibility "indicators" 
as the (1) "witness' appearance and behavior at the time of 
interview;" (2) "the existence or non-existence of 
discrepancies in irrelevant details;" (3) "the consistency of 
prior statements;" and (4) the "witness' general reputation." 
Manual §10060. 

A witness is entitled to a copy of his or her affidavit "on 
request." Manual §10059.2. The witness should be advised to 
ask fora copy at the time ofsigning, and to keep it confidential. 
Affidavits of a party's agent will be released by the Board to 
the attorney for the party if the Region has been advised in 
writing by the party that the party is represented by the 
attorney. Manual §10059.2. 

Finally, the witness should be aware that the affidavit is 
the "keystone" of the ULP investigation, and key to trial 
preparation and trial. The witness should review his or her 
affidavit with deliberation and care, and sign and adopt it only 
when he or she is wholly satisfied with its form and content. 

VIEW FROM THE CHAIR — 
Continued from page 1 

the delivery o f legal services to the poor by grants to local civil 
legal aid agencies and certain statewide legal aid 
organizations. IOLTA grants, in particular, address 
systemic legal problems encountered by these client bases. 
Past grants have assisted in providing legal services to 
negotiate new rules for determining rent increases in the 
Michigan State Housing Development Authority, funding 
litigation preventing illegal rent-to-own practices, and 
funding a class action lawsuit to speed up initial AFDC 
payments from six months to 20 days. In order to continue 
these efforts, the Foundation needs our support. Please 
consider it. The Foundation is located at 306 Townsend Street, 
Lansing, Michigan 48933 (800/968-6723). 

U.S. SUPREME COURT REVIEW 

By Lauren A. Rousseau-Rohl 
Staff Attorney 

Ford Motor Company 

Psychological Harm Not Necessary To Actionable Sexual 
Harassment Claim 

In Harris v Forklift Systems Inc., 114 S.Ct. 367, 126 
L.Ed.2d 295 (1993), a unanimous Supreme Court resolved a 
split in the circuits by deciding that a hostile environment 
sexual harassment plaintiff need not prove psychological 
harm in order to sustain her claim under Title VII of the 1964 
Civil Rights Act. At the same time, the Court reaffirmed that 
a mere offensive utterance is not enough to violate Title VII, 
and noted that a hostile environment sexual harassment claim 
consists ofboth an objective element and a subjective element. 
Significantly, the Court defined the objective element by 
reference to a "reasonable person" standard, stating: 

Conduct that is not severe or pervasive enough to 
create an objectively hostile or abusive work 
environment — an environment that a reasonable 
person would find hostile or abusive — is beyond 
Title VII's purview. Likewise, if the victim does not 
subjectively perceive the environment to be abusive 
the conduct has not actually altered the conditions of 
the victim's employment, and there is no Title VII 
violation. 
Law practitioners debate whether the Court's brief 

reference to the term "reasonable person" constitutes an 
adoption of the standard as law, particularly in view of the 
increasing number of circuit courts which have adopted the 
"reasonable woman" standard. Confusion as to the Court's 
intention will likely result in increased litigation on this point. 

ERISA Fiduciary Provision Applies To Group Annuity 

By a 6-3 vote, the Supreme Court held that an insurance 
company is a fiduciary with respect to its management of a 
participating group annuity under which a retirement plan 
purchased deferred annuities for its employees (JohnHancock 
Mutual Life Insurance Co. v Harris mist and Savings Bank, 
1993 U.S. LEXIS 7940 [12/13/93]). In so holding, the Court 
rejected the Clinton administration's view that general 
account assets are not benefit plan assets for purposes of the 
Employee Retirement Income Security Act ("ERISA"). The 
ruling, which resolved a split in the circuits, affirms a Second 
Circuit decision extending ERISA fiduciary provisions to 
insurance company general accounts. General accounts 
contain premiums under which group annuity contracts are 
issued to pension plans and those premiums are typically 
commingled with premiums received under other types of 
insurance contracts. John Hancock argued to the Court that the 
Second Circuit decision would be impossible to implement 
because the commingled general account assets are not 
identifiable with any particular policy or contract. The Court 
was unpersuaded, stating that Congress did not intend to shield 

Continued on page 8 
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U.S. SUPREME COURT REVIEW — 
Continued from page 7 

a plan's deposits simply because they were placed in an 
insurer's general account. 

Justice Clarence Thomas, joined by Justices Sandra Day 
O'Connor and Anthony M. Kennedy, dissented. They 
cautioned that the majority decision "abruptly overturns the 
settled expectations of the insurance industry" and renders 
many previously innocent transactions by insurers illegal. 
Industry groups estimate that commingled group annuity 
contracts presently hold approximately $570 billion in funds. 

Eleventh circuit Decision Precluding Employers From 
Firing Employees To Avoid Benefit Costs Left Intact 

In Arvida Realty Sales Inc. v Seaman, 114 S.Ct. 308, 126 
L.Ed.2d 255 (1993), the Supreme Court denied review of an 
Eleventh Circuit decision that employers cannot lawfully fire 
employees in order to avoid paying for health and welfare 
benefits. The case arose when the defendant realty gave its 
sales agents the option of termination or continued 
employment as independent contractors without fringe ben-
efits. The plaintiff employee filed suit under ERISA but her 
claim was dismissed on the grounds that her benefits were not 
vested. The Eleventh Circuit reversed, holding that ERISA 
prohibits discharge of benefit plan participants for purposes of 
interfering with their attainment of rights under benefit plans, 
even where benefits are not yet vested. 

Seller OfBusiness Remains Liable Where Purchaser Failed 
To Assume The Collective Bargaining Agreement 

In Zady Natey Inc. v United Food and Commercial 
Workers Local No. 27, 126 L.Ed.2d 422 (1993), the Supreme 
Court left intact a Fourth Circuit decision upholding an 
arbitrator's award that a seller of a business was liable for 
damages where the purchaser of the business had refused to 
assume the labor contact. The arbitrator's decision was based 
in part on a finding that during sales negotiations, the seller had 
taken steps to defeat the successorship language of its contract 
with the union, which stated: "This agreement shall be binding 
upon the parties hereto, their heirs, executors, administrators, 
successors and assigns." In affirming the arbitration award, the 
Fourth Circuit held that the language obligated the seller to 
make a good-faith effort to find a purchaser willing to assume 
the labor agreement and precluded the seller from assisting the 
purchaser in avoiding the contract. 

Minimum Wage Exemption For Prisoners Left Intact 

In Hall v Arizona, No. 93-353 (US SupCt 11/1/93), the 
Supreme Court denied review of a Ninth Circuit decision 
holding that inmates working in prison are exempt from the 
minimum wage requirements o f the Fair Labor Standards Act. 
The Ninth Circuit ruling was based on a finding that there was 
no employee-employer relationship between inmates and 
prisons because inmates are required by state law to perform 
hard labor. Further, the concern underlying the FLSA — that 
workers be permitted to maintain a minimum standard of 
living — does not apply to prisoners, who are clothed, fed 
and sheltered by the state. 

FEDERAL COURT UPDATE 

By David J. Houston 
Foster, Swift, Collins & Smith, P. C. 

ARBITRATION ORDERED FOR STATE CIVIL 
RIGHTS CLAIM 

Prudential Insurance Co. v Shammas 
No. 1:93:CV:395 
W. Dist. Mich, 9/13/93 - Enslen, J.) 

Respondent Shammas, a naturalized American citizen of 
Lebanese origin, was hired by the Petitioner Prudential 
Insurance Company as a sales agent and later sales manager. 
As part of an initial employment process, and to register with 
the National Association of Securities Dealers (NASD), of 
which the Petitioner is a member, Shammas executed a 
Uniform Application for Securities Industry Registration 
Form U-4. The registration form contained an arbitration 
clause requiring Shammas to arbitrate "any dispute, claim or 
controversy that may arise between me and my firm, or a 
customer, or any other person, that is required to be arbitrated," 
according to the NASD Code of Arbitration. 

Shammas filed a state civil rights claim alleging 
employment discrimination on the basis of national origin, 
religion, race and sex, and illegal retaliation for complaining 
against the alleged discrimination, all pursuant to the Elliott-
Larsen Civil Rights Act. Shammas further alleged intentional 
infliction of emotional distress and constructive discharge. 
Prudential moved to compel arbitration under the Federal 
Arbitration Act (FAA). 

The Court ordered Shammas' claims arbitrated. The 
Court ruled that "because the Supreme Court and the Sixth 
Circuit have found that employment discrimination claims are 
arbitrable under the FAA, there is no reason to find that the 
state civil rights claims are not similarly arbitrable." Further-
more although a state may provide for a judicial forum for 
resolving certain disputes, the state statute must give way to 
the FAA. Since the Court did not find a "clear reason to fmd 
that the claims in the complaint are not covered by the broad 
language in the arbitration clause," Respondent was required 
to arbitrate his claims in accordance with the NASD Code of 
Arbitration Procedure. 

PRIVACY CLAIMS FOR UNAUTHORIZED DIS-
CLOSURE OF EMPLOYEE ASSISTANCE PLAN 
RECORDS ARE PREEMPTED BY LMRA AND ERISA 

In re General Motors Corp. 
3 F.3d 980 (6th Cir, 1993) 

Plaintiff, an employee of defendant General Motors 
Corp., sought assistance through an Employee Assistance 
Program (EAP) jointly administered by GM and the UAW 
which provides counseling and related services for employees 
with drug and alcohol problems. When allegations concerning 
his participation in the EAP were allegedly revealed by GM, 
plaintiff filed suit in state court seeking damages for breach of 
contract, invasion ofprivacy, misrepresentation, and violation 
of 42 U.S.C. §§ 290dd-3 and 290ee-3, mandating privacy of 
patient records. 
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The defendant removed the case to federal court claiming 
that the "patient records" claim stated a federal question and 
that the remaining counts were preempted by section 301 of 
the Labor Management Relations Act (LMRA). 

The Court of Appeals held that the EAP was a "contract" 
within the meaning of section 301 of the LMRA, and that the 
state law claims were preempted. The court also held that the 
EAP was an employee welfare benefit plan as to which ERIS A 
preemption also applied. 

ACTIONS OF CO-EMPLOYEE "REPRESENTATIVE" 
SUFFICIENT TO SUPPORT RETALIATION CLAIM 
UNDER TITLE VII 

Equal Employment Opportunity Comm. v Ohio Edison Co. 
7 F.3d 541 (6th Cir, 1993) 

Plaintiff was discharged from his employment with the 
defendant Ohio Edison. Edison made a reinstatement offer. 
A co-employee, acting as a representative of the plaintiff, 
engaged in protected activity and protested the plaintiff's 
discharge. Edison withdrew the offer, and plaintiff sued, 
claiming Edison had violated Title VII by withdrawing the 
offer of reinstatement in response to the coworkers protest. 

The Court of Appeals found that although Title VII does 
not specifically address discrimination against one employee 
for the acts of another the majority of courts, including the 
Supreme Court, have been willing to construe Title VII 
broadly. The Court also found that the plaintiff's 
representative had acted on the plaintiff's behalf in protesting 
the allegedly unlawful discharge of the plaintiff, thus "a 
causal link was apparent." The case was remanded to the 
District Court. 

CITY PROPERLY RECOMPUTED AND REDUCED 
WAGE RATES FOLLOWING GARCIA 

Anderson, et al. v City of Bristol, Tenn. 
6 F.3d 1168 (6th Cir, 1993) 

Plaintiffs, fire fighters employed by the defendant, were 
paid a regular pay rate on a biweekly basis prior to 1985. In 
February 1985 the Supreme Court ruled that the FLSA 
overtime provisions applied to state and local government 
employees. Garciav San Antonio Metro. Transit Co. ,469 U.S. 
528 (1985). In July 1985 the defendant City recalculated and 
reduced the fire fighters' regular and overtime wage rates in 
order to comply with the overtime provisions of the FLSA and 
at the same time to meet its yearly budget. 

Plaintiffs filed suit claiming in Count I that the 
defendant violated both sections 7 and 8 of the Fair Labor 
Standards Act (FLSA) in recomputing hourly wage rates in 
response to Garcia. 

The Court of Appeals ruled that the City had not violated 
section 8 of the FLSA. The FLSA "covered the City's fire 
fighters" and although the wage recalculation was after the 
Garcia ruling and before the enactment of section 8 "Congress 
applied its amendment retroactively and therefore Garcia's 
holding on the applicability of the FLSA's overtime 
provisions to state and local governments does not apply to 
the City's action of July 1985." The Court thus found that it  

was "neither illegal nor discriminatory" for the City to 
recalculate wage rates. The Court ruled that this action was not 
"a unilateral pay reduction", and that the statute can not "be 
construed to mean that a reduction in wages, made prior to 
[Section 8] enactment and in the absence of any assertion of 
coverage by the employees involved, is a violation of the 
section's terms." 

The Court of Appeals also ruled that the City had not 
violated section 7 of the FLSA. "Section 7 does not prohibit 
changes in wage rates; it prohibits payment of overtime at less 
than one and one-half times the regular wage rate." 

MICHIGAN COURT OF APPEALS 
UPDATE 

By Reginald M. Turner, Jr. 
Sachs, Waldman, O'Hare, Helveston, 

Hodges & Barnes, P.C. 

Permanently Replaced Strikers Seeking Unemployment 
Compensation Benefits May Be Disqualified If The 
Employer Has Openings For Which The Strikers Are 
Eligible 

In this unanimous opinion, the Michigan Court of 
Appeals interpreted the several opinions of the sharply 
divided Michigan Supreme Court in Plymouth Stamping, 
Division of Eltec Corp. v Lipshu, 436 Mich 1(1990), to hold 
that strikers whose employer hired permanent replacements 
were ineligible for unemployment compensation benefits 
pursuant to §29(8) of the Michigan Employment Security Act 
(MESA), MCL 421.29(8); MSA 17.531(8), where it could be 
shown that the employer continued to have open positions 
which the claimants could have filled. Wohlert Special 
Products, Inc. v Michigan Employment Security Commission, 
No. 158572 (Michigan Court of Appeals, November 15, 
1993). The Court noted that no other Justice signed Justice 
Archer's lead opinion in Plymouth Stamping, which found that 
the strikers' labor dispute disqualification ended when the 
employer hired permanent replacements. Justice Levin's 
opinion, also unsigned by any other Justice, asserted that 
succeeding events, including the availability of discreet job 
openings for individual claimants, could again render a labor 
dispute a substantial contributing cause of claimants' 
unemployment and disqualify them under §29(8). Justice 
Levin's stated preference for remand to make factual findings 
on the availability of openings was supported in a separate 
opinion by Justice Brickley, joined by two other Justices. The 
Court of Appeals in Wohlert relied upon Justice Levin's 
reasoning to hold that the claimants therein were disqualified 
because the court found that sufficient openings existed after 
the hiring of the replacements to provide each claimant 
with work. 

Continued on page 10 

9 



MICHIGAN COURT OF APPEALS 
UPDATE — 
Continued from page 9 

Toussaint Contract Claims Yield Different Results In 
Similar Cases 

Two recent decisions of the Michigan Court of Appeals 
demonstrate the difficulties faced by courts confronted with 
claims that oral statements have created "just cause" 
employment contracts. In both cases, the plaintiffs claimed 
that the statements were made by high level officials during 
pre-employment negotiations regarding j ob security. Separate 
panels of the Court of Appeals reviewing summary 
dispositions in favor of defendants reached different results 
after analyzing the statements in light of factors enunciated by 
the Michigan Supreme Court in three recent "Toussaint" 
cases, Rowe v Montgomery Ward & Co. ,437 Mich 627 (1991), 
Rood v General Dynamics Corp., 444 Mich 107 (1993), and 
Sc/uppers v SPX Corp., 444 Mich 107 (1993). These cases 
establish that oral statements regarding job security must be 
clear and unequivocal, evince mutual assent by the parties and 
be made in a context that would allow a reasonable juror to 
interpret them to create a just cause contract in order to alter 
the presumptive "at-will" employment relationship. 

In Barber v SMH (US), Inc., et al., No. 144880 (Michigan 
Court of Appeals, November 2, 1993), the plaintiff alleged in 
an affidavit that in the course of discussions with his then-
prospective employer's vice presidents of sales and market-
ing, he specifically negotiated regarding the circumstances 
under whi ch he could be terrninatPd, and that the vice president 
of sales promised him that as long as he "was profitable and 
doing the job" he would be the employer's exclusive 
representative for three states. The Barber court noted that the 
discussions were held in pre-employment negotiations, but 
found that the plaintiff's affidavit provided insufficient 
evidence to determine the substance of the negotiations or the 
context in which the alleged promise was made. Moreover, the 
court found no "objective support" for the oral representations, 
and noted the existence of an "agreement," signed only by 
an employer representative, which stated that it could be 
terminated by either party by registered mail. It affirmed 
the trial court's grant of summary judgment in favor of 
the defendant. 

In Barnell v Taubman Co, Inc., No 135296 (Michigan 
Court of Appeals, December 20, 1993), the plaintiff similarly 
alleged that in pre-employment discussions with the employer's 
vice president o f financial services, chie f executive officer and 
chief of operations, he sought and received assurances that he 
would not be discharged without cause. The defendant 
produced an application form and a memorandum distributed 
to all employees which stated that all employment was strictly 
on an at-will basis. As in Barber, the plaintiff had not signed 
these forms. The court found that the plaintiffhad specifically 
engaged in pre-employment negotiations regarding job 
security in a context establishing that he could be terminated 
only for just cause. It noted that the plaintiff did not sign the 
employer's forms which purported to create at-will 
employment. The court found that the oral assurances  

assertedly made by the employer's representatives, the 
uniqueness of the position and the lack of any documents 
establishing at-will employment provided sufficient evidence 
to defeat the defendant's motion for summary disposition. 

Toussaint Doctrine Applies to Public Employees 

Building on a line of cases in which the Michigan Court 
of Appeals had implicitly held the Toussaint doctrine 
applicable to public employees, the court in Manning v City of 
Hazel Park, etal., No. 134556 (Michigan Court of Appeals, 
December 6, 1993), definitively held that the doctrine applied 
to a claim by a terminated Hazel Park city official. The claim, 
which was grounded in the legitimate expectations theory 
of Toussaint, was ultimately found to lack merit because of 
city charter language stating that the City Manager serves at 
the pleasure of the City Council. 

NLRB: WINTER UPDATE 

By George M. Mesrey 
Field Attorney - National Labor Relations 

Board 

The Board has issued a number of decisions since the last 
issue of Lavvnotes ofwhich practitioners should be aware. This 
article shall serve to highlight some of the most important 
substantive and procedural developments during this period. 
It should be noted, however, that the views expressed in this 
article are those of the author and not necessarily those of the 
National Labor Relations Board. 

PERSONNEL CHANGES AT THE BOARD 

There have been a number of important personnel changes 
at the Board which undoubtedly will have an enormous impact 
on labor-management relations for years to come. Such 
changes are customary when there is a change in presidential 
administrations. First, NLRB General Counsel Jerry M. 
Hunter's term expired on November 27, 1993. On November 
20, 1993, the administration nominated Frederick L. Feinstein 
as the new General Counsel. Mr. Feinstein previously served 
as chief counsel to the House Education and Labor 
Subcommittee on Labor-Management Relations. His 
nomination will be considered in this session of Congress. In 
the interim, Daniel Silverman, Regional Director from 
Region 2 in New York City, has been appointed as Acting 
General Counsel. 

There have also been significant changes in the 
composition of the Board itself. The Board normally consists 
of five members including a chairman. At the current time 
there are only two sitting board members: Chairman James M. 
Stephens (Republican) and Dennis M. Devaney (Democrat). 
Member John N. Raudabaugh's regular term expired a number 
ofmonths ago but he accepted a temporary recess appointment 
which expired on December 19, 1993. The expiration of 
Member Raudabaugh's recess appointment leaves the Board 

10 



without a quorum. As a result, the board will be unable to issue 
any decisions until one of the openings is filled. The 
Administration has nominated two individuals for 
membership on the Board. The first is William B. Gould IV for 
chairman. Mr. Gould is currently a professor at Stanford 
University. The second is Margaret A. Browning. Ms. 
Browning is currently in private practice with a law firm in 
Philadelphia, Pennsylvania. It should be noted that both Gould 
and Browning are Democrats. Assuming that both nominees 
are approved, the final opening must be filled by a Republican. 
In any event, action also is expected on these nominations in 
this session of Congress. 

ELECTION PROCEDURES 

In Terrace Gardens Plaza, Inc., 313 NLRB No. 68 
(November 26, 1993), the Board reaffirmed its strict rule that 
Notices of Election must be posted three working days prior 
to an election. Failure to do so will constitute grounds for 
overturning an election. In the instant case the Board enforced 
Section 103.20(a) of its Rules and Regulations literally even 
though the election was conducted by mail ballot. Member 
Devaney dissented and suggested a case by case approach to 
situations where problems arise with Notices of Election. The 
majority rejected this contention and commented that a bright 
line rule is the only way to avoid the type of factual inquiry that 
Section 103.20(a) was designed to prevent. 

BARGAINING UNITS IN THE HEALTH CARE 
INDUSTRY 

In Kaiser Foundation Hospitals, 312 NLRB No. 139 
(September 30, 1993), the Board further refined the 
parameters of its Rule on bargaining units in the health care 
industry. The issue in Kaiser was whether an election could be 
directed among a unit of skilled maintenance employees, a 
unit appropriate under the Rule, where the petitioned-for 
employees were already represented in a larger, pre-existing, 
non-conforming unit. 

In general, the Board concluded that the Rule cannot be 
applied to sever aunit of skilled maintenance employees from 
a pre-existing larger unit. In addition, Section 103.30(c) of the 
Rule, which enumerates the eight appropriate units, applies 
only to a petition to represent a new unit of employees and not 
to an attempt to create a unit by dividing an existing unit. The 
Board found, therefore, that the instant case was not governed 
by the Rule and, as such, traditional representation law 
principles applied. The Board examined whether severance 
was possible under Mallinckrodt Chemical Works, 162 NLRB 
387 (1966), but concluded that the case did not meet the 
standards set forth in Mallinckrodt and consequently 
dismissed the petition. 

RELOCATION OF BARGAINING UNIT WORK 

In Rock Bottom Stores, Inc., 312 NLRB No. 72 
(September 24, 1993), the Board was asked to decide under  

what circumstances an employer, who relocates an entire 
bargaining unit to a new facility, is obligated to apply the 
collective bargaining agreement in existence at the old facility 
to the new facility. The employer argued that Gitano 
Distribution Center, 308 NLRB No. 173 (September 30, 
1992), overruled the prior "40 percent or more" rule set forth 
in Harte and Co., 278 NLRB 947 (1986). Harte set forth the 
rule that an existing contract will remain in effect after a 
relocation i f the operations at the new facility are substantially 
the same as those at the old facility and if transferees from the 
old plant constitute a substantial percentage - forty percent or 
more - of the new employee complement. In Gitano, the Board 
required a majority of the employees at the new facility to be 
transferees from the old facility. 

The Board distinguished Gitano from the instant case on 
the grounds that Gitano dealt with a partial move of the unit 
and that the parties were not signatories to an existing 
collective bargaining agreement. As a result, the Board 
affirmed its "40 percent or more" rule when the entire 
bargaining unit is relocated. In the instant case, the Board 
found that the relocation met the Harte rule and consequently, 
that the Employer was required to recognize the Union and 
apply the terms of the existing contract at the new facility. 

TIME DEADLINE FOR FILING POST-HEARING 
BRIEFS 

In United Parcel Service, 312 NLRB No. 102 (September 
30, 1993), the Employer's counsel misread the Board's Rules 
and Regulations concerning the due date for post-hearing 
briefs and subsequently filed an answering brief one day late. 
Counsel apparently thought that because he did not receive the 
Union's Exceptions to the ALJ's decision until 1 day into the 
14 day time period under Section 102.46(d)(1) for filing an 
answering brief, he had 14 days from receipt to file an 
answering brief. The Board concluded that the rule clearly 
stated that briefs must be filed within 14 days and misreading 
them did not constitute excusable neglect. As a result, the 
Employer's brief was rejected as untimely. 

SUPERVISORY STATUS 

Supervisory determinations are among the most difficult 
issues under the NLRA. These issues are particularly 
complicated in the health care industry, especially when the 
employees in question are nurses. In Beverly Enterprises - 
Ohio d/b/a Northcrest Nursing Home, 313 NLRB No. 54 
(November 26, 1993), the Board analyzed the issue ofnursing 
supervisors in great detail. The 20 page decision deals with 
nearly every issue relative to supervisory status including in 
depth analysis of the legislative history of Section 2(11) of the 
NLRA. Although the facts and issues are too lengthy for 
coverage in this article, practitioners should review this 
decision whenever supervisory issues arise. 
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MERC UPDATE 

By Kathryn A. VanDagens 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

City ofPort Huron, MERC Case No. C92 H-158 (November 
10, 1993). 

In a decision to which no exceptions were filed, AUJ 
Lynch found that an employer may refuse to process a 
grievance based on the employer and employee having 
entered into a "last chance" agreement with the knowledge of 
the union. Although generally it is true that a refusal to accept, 
process, or discuss a grievance with the appropriate union 
representatives violates an employer's duty to bargain under 
PERA, the Administrative Law Judge found that the employee 
and union had waived their right to redress through the 
grievance procedure by their execution of the last chance 
agreement. She found that since the agreement applied only to 
a single employee and was not implemented as a policy of the 
employer applicable to all employees, that since the collective 
bargaining agreement did not preclude an agreement such as 
this and that the union was well aware of the last chance 
agreement, the employer was lawfully able to refuse to accept 
the grievance regarding the discharge of the employee at issue. 

Marquette County Health Department, MERC Case No. 
R92 F-146 (December 7, 1993). 

MERC allowed a severance election among registered 
nurses employed by the county and represented as part of a 
non-supervisory unit consisting of all county department 
employees. The Commission rejected the incumbent's 
argument that MERC should follow the policy recently adopted 
by the National Labor Relations Board which approved 
separate units of RNs only in acute care facilities, excluding 
psychiatric hospitals and nursing homes. 52 Fed Reg 3920-27 
(April 21, 1989). 

MERC recognized that federal precedent, while to be 
given great weight, is not binding on the Commission. The 
Commission wrote: 

We reaffirm our previous holdings that RNs exercise 
unique decision-making powers in a health care team 
and that their particular professional status creates a 
disparity of interest between RNs and other type of 
employees, professional or nonprofessional, suffi-
cient to justify permitting them to sever from estab-
lished non-RN units. 
MERC affirmed its previous policy set forth in Jackson 

County Medical Facility, 1985 MERC Lab Op 223, that 
certain employees, specifically RNs, have an inherent com-
munity of interest that entitles them to be in a separate 
bargaining unit. 

Centreville Public Schools, MERC Case No. UC92 F-23 
(October 19, 1993). 

MERC dismissed a unit clarification petition seeking to 
include in the bargaining unit a position created less than a 
month after contract negotiations began and which pre-existed  

contract ratification by over a year. Where the union made no 
claim to represent the position until more than four months 
after the contract was ratified, MERC found that the unit 
clarification petition was barred by the collective bargaining 
agreement and was therefore the inappropriate vehicle by 
which to add the position to the bargaining unit. 

Jackson Public Schools, MERC Case No. UC93 C-13 
(October 20, 1993). 

Although per diem substitute teachers are not 
appropriately included in a bargaining unit ofregular teachers, 
MERC will not clarify a bargaining unit during the term of a 
collective bargaining agreement. MERC specifically found 
that the existing unit, including per diem substitutes, was 
neither illegal nor per se inappropriate and relying upon 
Harbor Beach Community Schools, 1983 MERC Lab Op 704, 
refused to clarify the unit during the term of a contract to 
remove substitute teachers even though, had the matter been 
timely litigated, the substitutes would not have been included 
in the unit. Here, the substitutes were included pursuant to 
previous MERC direction, Jackson Public Schools, 1989 
MERC Lab Op 1111. However, MERC did hold that the 
employer may, upon expiration of the contract, decline to 
bargain with the union in regard to these employees, since their 
status had been adjudicated in the course of this decision. 

Macomb County Road Commission, MERC CaseNo. C91 
A-16 (October 21, 1993). 

In a decision to which no exceptions were filed, AUJ 
Wicking found that the Road Commission had bargained 
directly with the employees represented by the union by 
mailing proposals directly to the employees before the union 
had an opportunity to react to, or even see, the proposal. 
Furthermore, the employer mailed individually tailored wage 
information to certain bargaining unit members before giving 
this information to the employees' exclusive bargaining 
representative. AU Wicking wrote that the employer's 
"illegal (under PERA) conduct had the effect of announcing, 
if you will, that the Employer rejects PERA's admonition that 
it was obligated to bargain with the employees' exclusive 
bargaining representatives. This Employer does not accept 
PERA's declaration of its obligation to bargain with the union. 
Macomb County Road Commission deals directly with its 
employees, PERA or no." Judge Wicking also rejected the 
employer's argument that the mail was somehow mixed up 
and that its letter was only a reiteration of the employer's 
position to the union. AU Wicking rejected this argument as 
it was clear the proposal which was mailed directly to the 
employees had never been made to the labor organization. 

Ingham County-and-Ingham County Board of Com-
missioners, MERC Case No. C91 F-157 (October 20, 1993). 

MERC overturned All Wicking's recommended order 
which would have found no unfair labor practice, fuiding that 
the reclassification and removal ofpositions from a bargaining 
unit without a change in their job duties is not within the scope 
of a public employer's management prerogative. MERC 
found that the positions continued to share a community of 
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interest with the bargaining units they had previously existed 
in, that the same people remained performing essentially the 
same work with new job titles with a new bargaining unit 
designation and a substantially lower salary. Furthermore, 
MERC found that saving money, rather than reorganization of 
duties within the department, was the primary purpose of the 
transfer. MERC specifically held that the issue in this case, 
since there was no significant change in job duties, was one of 
appropriate unit placement, a permissive subject of 
bargaining, rather than the employer's authority to reassign 
work. MERC ordered the return to the bargaining unit of the 
outreach workers removed and a make whole remedy, 
including interest. 

AFSCME Local 345, MERC Case No. CU92 B-20 
(September 16, 1993). 

In a decision to which no exceptions were filed, AU Roy 
Roulhac held that a union commits an unfair labor practice by 
reserving certain positions for its union officers or trustees. 

The decision held that the union violates Section 10(3)(b) of 
PERA because the employer, by acceding to the union's 
practice of giving preference to trustees to work as 
coordinators, discriminates against bus attendants who do not 
serve as trustees. The decision further holds that by convincing 
the employer to only select trustees as "coordinators," the 
union acted arbitrarily and discriminated against non-
officer members. 

This case arose in the context of refusal to process a 
grievance by a non-trustee member who applied for but was 
denied a coordinator position. The grievance, on behalf of the 
non-trustee member, was never processed. The union claimed 
it was not obligated to process the individual's grievance 
because the coordinator position was not included in the 
bargaining unit. This argument was rejected because the 
union's practice, acquiesced in by the employer, encourages 
unit members to aspire to become union officers in order to 
receive certain job benefits. 

NEWS FROM THE STATE BAR'S 
MEMBERSHIP SERVICES OFFICE... 

Check it Out... 

Imagine over 100 videotapes at your disposal ranging from ethics, law office management, litigation 
and more. That's what is available through the very popular State Bar Videotape Library, which is 
continually updated. The Videotape Library has proven to be a valuable resource not only for lawyers, 
but their support staff and clients as well. Contact the Membership Services Department for a complete 
listing and library procedures. 

Seeking a New Position? 

The Lawyer Placement Service is a clearinghouse for the exchange of employment information 
between job seekers and those who have attorney positions to fill. The service matches qualifications and 
interests reflected on a form resume with a description of the position and desired qualifications. Resumes 
matching the job description are sent to the employer who then directly contacts the applicant. 
Confidentiality is observed if requested. Call: (517) 372-9033, ext. 3017. 
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AN INVITATION TO JOIN THE NEWLY ESTABLISHED 

SUBCOMMITTEE ON INTERNATIONAL EMPLOYMENT LAW 

OF THE INTERNATIONAL SECTION OF THE STATE BAR ASSOCIATION 

The International Section of the Michigan State Bar Association was established a few years ago, in response to an obvious 
need. Since then, numerous developments of legal and practical significance have occurred in what can now only be described 
as a global economy. In this day and age, it is necessary - if one is going to participate and practice on an international level - to 
have a working knowledge of international employment law. For this reason, the Council of the International Section has 
established a Subcommittee on International Employment Law. The Subcommittee will be chaired by Charles S. Mishlcind of the 
firm of Miller, Canfield, Paddock and Stone. 

The Subcommittee will act as a clearing house for information, news and developments on matters involving international 
employment issues. In addition, it will serve as a resource and information exchange for attorneys and their clients. The 
Subcommittee intends to develop a library of resource materials and related bibliographies, publish a newsletter, put on seminars 
and bring in speakers who specialize in the area, as well as develop a network of correspondents in this growing legal field with 
whom members of the Subcommittee can consult or exchange information. 

This Notice is an invitation to you and your organization to join as a founding member the International Employment Law 
Subcommittee. The Council believes you will find participation both relevant and informative and we look forward to your 
response. To participate, or receive further information about the Subcommittee, please fill out the form below and return it to 
the attention of: 

John H. Willems 
Miller, Canfield, Paddock and Stone 
150 W. Jefferson, Ste. 2500 
Detroit, MI 48226 

If you have any questions regarding the Subcommittee or wish to take an active role in its creation, please contact 
either Subcommittee Chairperson Charles S. Mishkind at (616) 454-8656 or John Willems at (313) 459-7544. 

Yes, I am interested in the Subcommittee on International Employment Law. 

Name 	Bar No. P 	  

Firm 	  TEL 	  

Address 	FAX: 	  

Currently a Member of the International Section? OYes EINo 
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