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PRESIDENTIAL CHRONICLER 
HEADLINES LABOR SECTION 

WINTER MEETING 

Time Magazine contributing editor and commentator 
Hugh Sidey will be the Friday night speaker for the Labor 
Section's 1993 Winter Meeting. Sidey has been covering the 
presidency and American presidents for more than thirty 
years — traveling with President Kennedy to Vienna for the 
Kruschev summit and to Dallas on that fateful trip in Novem-
ber 1963. He also traveled the world with Lyndon Johnson 
and accompanied President Nixon to China and President 
Ford to Vladivostok. He covered President Carter's historic 
Camp David negotiations with Menachem Begin and Anwar 
Sadat, and was one of a few reporters to whom President 
Reagan regularly talked during his eight years in office. 
Speaking to our group only two days after the inauguration of 
our next president, he will offer fascinating insights on the 
then just-completed term of President Bush, what the future 
holds for President Clinton and on the American presidency 
in general — past, present and future. 

The Friday night program will begin, as is our custom, 
with cocktails and hors d'oeuvres hosted by the Labor Sec-
tion. Dinner will feature your choice of prime rib, salmon 
fillet or Chicken Oscar, including wine and a non-alcoholic 
afterglow reception. Saturday morning will begin with conti-
nental breakfast and MERC and NLRB Updates, followed by 
a series of presentations on work place harassment/hostile 
environment issues, including legal updates from plaintiff 
and defense points of view, a session on jury selection in such 
cases, and a roundtable discussion moderated by Section 
Chair John Hancock and featuring plaintiff, defense and 
union counsel, arbitrator Paul Glendon, ACLU representative 
Paul Denenfeld, and psychiatrist Linda Hotchkiss. 

As in years past, the Winter Meeting will be at Weber's 
Inn, Ann Arbor. The dates are January 22 and 23. You must 
make your own room reservations directly with the hotel. The 
cost of the entire program is $35. Make your reservations for 
the program with the State Bar now! 

LEGAL ISSUES IN 
PSYCHOLOGICAL, HONESTY AND 

INTEGRITY TESTING 

by Mark Brewer * 

Much like squeezing one part of a balloon forces expan-
sion of the rest, state and federal restrictions on the use of 
polygraph and related tests, especially the federal Employee 
Polygraph Protection Act (EPPA) ', have given impetus to 
increasing employer use of a variety of "psychological," 
"honesty" or "integrity" tests, even handwriting analysis (so-
called "graphology" or "graphoanalysis") 2, spurring the 
growth of a testing industry, of related privacy concerns, and 
litigation. 3  This article surveys the legal issues. 

I. The Tests 

These tests come in a wide variety. The "honesty" or 
"integrity" tests are used in an attempt to identify persons, 
usually job applicants, with a tendency or propensity to theft 
on the job or to conduct such as lying, absenteeism, tardiness, 
abuse of sick leave, substance abuse, etc. Employers claim a 
reduction in inventory "shrinkage" based on using such tests.4  
Employers also believe that such tests help prevent "negligent 
hiring" lawsuits. See 209 Labor L. Rep. (CCH) at 4 (1990). 
The tests generally ask true/false or multiple-choice ques-
tions about past conduct such as theft, substance abuse, etc., 
and attempt to ferret out attitudes toward such conduct. They 
generally cost $6-15 each, including an evaluation of the 
results. The three largest honesty or integrity testing compa-
nies of the 40 or so in the field are believed to be Chicago-
based Reid Psychological Systems, the original developer of 
such tests in the 1940s and now the producer of the "Reid 
Report"; Stanton Survey of Charlotte, North Carolina; and 
London House. 

These tests are increasingly used by employers. See 
October 11, 1990 Employment Coordinator (RIA) at 1-2. 
According to a September, 1990 report by the Congressional 

Continued on page 12 

* This article is written for educational purposes and does not 
necessarily reflect the views of the author. Cited newspaper 
articles are in the author's files. The author is a member of 
The Detroit firm of Sachs, Waldman, O'Hare, Helveston, 
Hodges and Barnes, P.C. 
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MICHIGAN LEGISLATIVE UPDATE 

by Chris Kuzara 
Legislative Service Bureau 

Given not only an existing lame duck legislative session, 
but with an apparent 55-55 split in Democratic-Republican 
membership in the House next session and future control of 
that chamber in doubt, legislators are concentrating on next 
year and have attempted to resolve or move forward on few 
matters since the November election. In the labor area, 
however, there has been movement on some issues. 

Smokers' Rights Bill Vetoed 

In December Governor Engler vetoed a conference report 
of Senate Bill No. 484 during a press conference in the cancer 
ward of a Lansing hospital. As revised by a unanimous 
conference committee and adopted by the Senate on its 
second attempt by 20 to 11 and overwhelmingly by the House 
by 82 to 4, the bill would have prohibited employment 
discrimination against employees and prospective employees 
for using or not using "legal consumable products" outside 
the workplace. 

In vetoing the bill Governor Engler stated, "It is no 
accident that we are gathered in Sparrow Hospital's new 
cancer wing. Tobacco addiction kills more than 15,000 people 
each year in Michigan alone and accounts for one-fifth of all 
the deaths in our state." The Governor said it would send a 
wrong message to sign a bill elevating the right to smoke. He 
added that other concerns he has about the bill include the 
potential for increased lawsuits by employees against em-
ployers (because the bill gives employees more grounds for 
filing employment discrimination lawsuits) and the fact that 
"legal consumable product" includes alcohol. 

Defending the bill, its sponsor Senator Fred Dillingham 
(R-Fowlerville) argued that the legislation would still allow 
employers to enforce nonsmoking and nondrinking policies 
on the job and take action against employees if their habits 
adversely affect their work performance. He further argued 
that a close reading of the bill shows it would reduce employer 
liability by laying out guidelines on what actions are not 
acceptable. "The lawsuits are out there right now," he said. 
"How can we legitimately rationalize controlling a person's 
behavior 24 hours a day?" He also called the governor's 
position insensitive toward the needs of Michigan's unem-
ployed workers who smoke because it asks them to stop their 
habit during a very difficult time in their lives. Senator 
Dillingham said he knew for six months the Governor would 
veto the bill despite changes made to accommodate the 
American Lung Association of Michigan and the American 
Cancer Society of Michigan. "We took out all the opposi-
tion," Mr. Dillingham said. "I've never been able to figure out 
the governor's position." The Senator said he plans to reintro-
duce the bill next session and noted that New York Governor 
Mario Cuomo agreed to sign a similar bill after it came across 
his desk three times. 
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Mothers Against Drunk Driving (MADD) had urged the 
governor to veto the bill because the conference committee 
changed the words "smoke or use tobacco products" to "use 
of a legal consumable product." Although this terminology is 
used in comparable legislation in other states, the revised 
language expands the bill to include alcohol products which, 
MADD asserts, would hurt its anti-drunk driving efforts. 
MADD Michigan Director Bethany Goodman explained, 
"We believe this law would give preferred status for consum-
ers of legally consumable substances. There is no reason 
smokers or drinkers need special protection. Both are purely 
personal options over which the user has a choice - unlike 
being a minority or a certain age or sex." 

The legislation had the support not only of large tobacco 
interests, but the American Civil Liberties Union (ACLU) as 
well. Don Seaton, ACLU legislative affairs director, ex-
plained, "We don't see this as a smoker's rights bill, but a 
privacy bill. It's about what people do off the job site. We 
don't have a problem with (no smoking) rules on the job, but 
once a person leaves the work environment, he is in the 
privacy of his own home." 

The Michigan Coalition on Smoking or Health did not 
oppose the bill. Raj Wiener, the coalition's leader and a 
former director of the Michigan Department of Public Health, 
said that the coalition's position has remained neutral because 
it seeks to make nonsmoking the normal working environ-
ment, but its members recognize that smokers are people too 
and should not be discriminated against. The conference 
report also includes a number of concessions that the coalition 

ir 

	

	and similar organizations, such as the American Lung Asso- 
ciation, support. For example, the conference report: 
— Prohibits discrimination against nonsmokers and others 

who refrain from the use of legal consumable products 
outside the workplace. 

— Exempts an employer with fewer than five employees, 
thus allowing parents to not hire smokers to take care of 
their children. 
Allows an employer to adopt a bona fide occupational 
qualification if he or she establishes that it is reasonably 
necessary to the normal operation of the business. 

— Permits an employer to act based on the belief that his or 
her action is permissible under an established illegal 
substance abuse or alcohol program which may have 
generated a policy or specific language in a professional 
contract or collective bargaining agreement. 

Privatization 

The Public-Private Partnership Commission adopted its 
final report on how state departments should evaluate their 
existing and future activities to determine whether they should 
be privatized, eliminated, retained, or modified (PERM). The 
Commission acted at the same hour the Privatization Sub-
committee of the House Labor Committee heard adamant 
testimony against privatization efforts on the basis that con-
tracts now in place are leading to wasted state dollars. 

The commission did not recommend which governmental  

services should be dropped, but listed several that should 
serve as pilot projects for application of the PERM analysis. 
The commission stated in a transmittal letter to Governor 
Engler, "Reviewing every program and activity in state 
government will be a monumental task. However, we believe 
that such a task is neither impossible nor impractical and is 
crucial to ensuring government fiscal accountability to the 
taxpayers." Commissioner Tim Nichols, who was appointed 
to represent organized labor on the commission and who 
abstained from voting on the report, said he thinks the cost of 
providing adequate monitoring of services once they are 
contracted out to the private sector will make privatization not 
worth the effort. 

In addition to monitoring costs, recommended criteria for 
making changes to an activity include ability to specify 
requirements of the service before its production, ability to 
switch easily from one producer to another, achievement of 
tangible benefits, accountability, amount of efficiency gain, 
availability or potential availability of competitive private 
sector producers, characteristics of the activity, continuing 
need, program or activity control, costs of resuming govern-
ment production, independence between the nature of the 
final product and production methods, legal constraints, ser-
vice level, and quality and transition costs. 

The report lists several privatization options, such as 
licensing of intellectual property or patents, intergovernmen-
tal agreements, joint public/private operation of existing 
facilities, sale or recapitalization of government-owned com-
panies, vouchers, and transfer of facility operation to a private 
management company. 

Civil Service Rule Changes 

In December the House, by voice vote, adopted House 
Resolution No. 1102, introduced by Representative Pat 
Gagliardi (D-Drummond Island), urging the Civil Service 
Commission to reject proposed civil service rule changes 
sought by the Engler administration. Among other things, the 
revisions would make earned seniority contingent upon the 
outcome of employee evaluations, allow state employees to 
be transferred between departments without their input in the 
transfer decisions, and prohibit employees from making state 
agency contracting the subject of dispute in collective bar-
gaining or through the grievance process. 

In a fall press release, Representative Raymond Murphy, 
chair of the House Labor Committee, stated, "Recognizing 
the constitutional autonomy of the Civil Service Commis-
sion, the legislature normally tries not to interfere with their 
workings. However, the circumstances here are far from 
normal. Many fear that these rules would usher in a return to 
the spoils system." 

At a hearing by the Civil Service Commission in Novem-
ber, William Whitbeck, Director of the Office of State Em-
ployer, said the proposed rule changes would mean increased 
accountability and better performance by state employees. 

Continued on page 6 
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NLRB: WINTER UPDATE 

by George M. Mesrey, Field Attorney 
National Labor Relations Board 

The Board has issued a number of decisions during the last 
three months of which practitioners should be aware. This 
article highlights some of the most important substantive and 
procedural developments during this period. It should be 
noted, however, that the views expressed in this article are 
those of the author and not necessarily those of the National 
Labor Relations Board. 

Unfair Labor Practice Strike 

In R & H Coal Co., 309 NLRB No. 5 (September 30, 
1992), the Board determined that a strike by a local union was 
an unfair labor practice strike even though it did not begin 
until 13 months after the employer committed the unfair labor 
practices. In reaching this conclusion, the Board credited the 
explanation proffered by the Union for the delay. Specifi-
cally, the Union asserted that the delay was essentially a 
strategic decision by the International Union to avoid poten-
tial interference with the timing of its strike against another 
employer. 

Supervisory Status 

Among the most difficult issues in representation cases 
are supervisory determinations. In Clark Machine Corp., 308 
NLRB No. 80 (August 31, 1992), the Board had to decide 
whether an assistant to the acting foreman of a fabrication 
shop was a supervisor within the meaning of Section 2(11) of 
the NLRA. As a preliminary matter, the Board concluded that 
the individual in question did not have the authority to hire, 
discharge, suspend, lay off, recall, reward or discipline em-
ployees. The remaining issue was whether the assistant re-
sponsibly directed the fabrication shop employees. 

The Board acknowledged that the possession of any one 
of the indicia specified in Section 2(11) is sufficient to confer 
supervisory status on an employee, provided that such author-
ity is exercised with independent judgment on behalf of 
management. The Board was careful to note, however, that 
exercise of some supervisory authority in a merely routine, 
clerical, perfunctory or sporadic manner does not establish 
supervisory status under Section 2(11). 

The Board concluded that, although the assistant exer-
cised some direction-of-work authority in carrying out his 
duties, the record did not establish that he used independent 
judgment in exercising his limited authority. In reaching this 
conclusion, the Board discounted the fact that the employee 
regularly assigned "bucket jobs" to other fabrication shop 
employees. These jobs were small assignments that could 
usually be completed in a day or less. The record indicated 
that the assistant independently decided who would perform 
these jobs based on his assessment of each employee's 
availability and ability. The Board pointed out, however, that  

the "bucket jobs" were routine, and often repeat, jobs. Fur-
thermore, the different abilities of the fabrication shop em-
ployees were well known and thus, it was not difficult to 
determine which employees could handle which jobs. 

Statutory "Employer"/Fringe Benefit Trust Fund 

In International Union of OperatingEngineersLocal 487 
Health and Welfare Trust Fund, 308 NLRB No. 111 (Septem-
ber 15, 1992), an Administrative Law Judge concluded that 
the Trust Fund violated Section 8(a) (3) and (1) of the NLRA 
by terminating the benefits of employees because they worked 
for employers who had withdrawn recognition from the 
Union. The ALJ rejected the Trust Fund's defense that it was 
not subject to the Board's jurisdiction because it was not an 
"employer" within the meaning of Section 2(2) of the NLRA. 

On appeal, the Board considered two issues. The first 
issue was whether the Trust Fund employed any statutory 
"employees" within the meaning of Section 2(3) of the 
NLRA. The Board applied the common law right-to-control 
test and determined that the Trust Fund did not employ any 
statutory "employees". The second issue was whether the 
Trust Fund, in the absence of statutory "employees", consti-
tuted an "employer" within the meaning of Section 2(2) of the 
NLRA. In analyzing this novel issue, the Board noted that the 
legislative history of Section 2(2) clearly indicated that Con-
gress contemplated that an "employer" would employ "em-
ployees." In addition, the Board considered the plain meaning 
of the term "employer" and traditional agency principles. 
Based on the above analysis, the Board concluded that the 
Trust Fund was not a statutory "employer" because it did not 
employ any "employees." 

Election Objections/Conduct of Board Agent 

In Rheem Mfg. Co., 309 NLRB No. 63 (November 10, 
1992), the Employer filed various objections to the conduct of 
an election including certain allegations concerning the ac-
tions of the Board agents who conducted the election. The 
Board made it clear from the onset that in order to set aside an 
election based upon Board agent conduct, the evidence must 
establish that there is a reasonable doubt as to the fairness and 
validity of the election. This principle holds true even if the 
Board agent failed to follow the Agency's Casehandling 
Manual. 

In the instant case, the Board agent, during the period 
between voting sessions, allowed three employees to vote and 
put their completed ballots in his shirt pocket. He later gave 
the ballots to another Board agent who kept them in his 
briefcase until the polls reopened. The Employer asserted that 
the handling of the ballots in this manner compromised the 
integrity of the election process and created an appearance of 
impropriety. The Board found that the agents' conduct did not 
establish reasonable doubt as to the fairness and validity of the 
election. Central to this finding were the following factors: (1) 
the observers were present at all times and viewed the agents' 
handling of the ballots; (2) the Board agents explained exactly 
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are required to do based on the number of firefighters at the 
scene to be a safety issue. 

what they were doing at each step; (3) the ballots were never 
taken from the election area; and (4) the ballots in question 
were challenged by the Employer but never counted because 
they were not determinative. Saginaw County and Saginaw County Sheriff, UC91 C-17 

(November 17, 1992) 
Construction Industry/Voter Eligibility Formula 

For almost thirty years the Board applied the formula set 
forth in Daniel Construction Co., 133 NLRB 264 (1961), as 
modified at 167 NLRB 264 (1967), to determine voter eligi-
bility in the construction industry. Recently, the Board modi-
fied the Daniel formula to include a recurrency factor and 
longer time requirements for eligibility. See S.K Whitty & 
Co., 304 NLRB No. 102 (August 27, 1991). This reformula-
tion was short-lived however. In Steiny and Company, Inc., 
308 NLRB No. 190 (September 30, 1992), the Board over-
ruled S.K. Whitty & Co. and returned to the Daniel formula. 

In its current form under Steiny and Company, Inc., the 
voter eligibility formula in the construction industry provides 
that, in addition to those eligible to vote under the standard 
criteria, unit employees are eligible to vote if they have been 
employed for 30 days or more within the 12 months preceding 
the eligibility date for the election. In addition, employees are 
eligible to vote if they had some employment in the 12 months 
preceding the eligibility date for the election and have been 
employed for 45 days or more within the 24-month period 
immediately preceding the eligibility date. Employees who 
have been terminated for cause or quit voluntarily prior to the 
completion of the last job for which they are employed are not 
eligible. 

MERC UPDATE 

by: Kathryn A. VanDagans 
White, Beekman, Przybylowicz, Schneider & 

Baird, P.C. 

City of Detroit, CU89 1-56; UC89 1-49 (November 17, 
1992) 

Even when apparatus division employees do not meet the 
"critical service employees" test rendering them eligible for 
Act 312 arbitration, the Commission will not remove the 
positions from the bargaining unit of firefighters in the face of 
agreement or long-standing practice of inclusion. The City 
had filed a unit clarification petition seeking to exclude from 
the firefighters bargaining unit the maintenance employees in 
the apparatus division. The Commission agreed they were not 
Act 312 eligible, but nonetheless dismissed the petition. 

The union unlawfully bargained to impasse a proposal 
regarding minimum manning at a fire scene by submitting it 
to Act 312 arbitration. Although manning is a mandatory 
subject of bargaining when it is inextricably intertwined with 
safety, the manning proposal must address what firefighters 

Corrections officers who look after the health, welfare and 
safety of inmates of the Saginaw County jail are subject to the 
hazards of police work, but a strike by the officers would not 
threaten community safety, and, therefore, the officers are not 
Act 312 eligible. The Commission found that in the event of 
a strike, the corrections officers' work could immediately be 
assigned to road patrol deputies. MERC held that whether or 
not community safety would be threatened by the removal of 
road deputies from road patrol duty was irrelevant to whether 
the corrections officers are "critical service employees." 

International Union of Bricklayers and Allied Craftsman, 
Local 31, AFL-CIO, R91 J-220 (November 12, 1992) 

MERC held that the Commission's long standing policy 
of certifying single employee bargaining units was "ill-
conceived" and should be set aside. Accordingly, MERC 
dismissed a petition seeking to represent a single employee of 
the Bricklayers Union. MERC recognized that the Commis-
sion (then the Labor Mediation Board) first ordered an elec-
tion in a single employee unit in 1966. However, it found the 
concept of collective bargaining to require the involvement of 
more than one employee, and reasoned that the Board's 
analysis ignored the clear statutory mandate that the appropri-
ate unit shall consist of employees of one employer. Finally, 
MERC held that certifying single employee units overtaxes 
the resources of the Commission and distorts the meaning of 
collective bargaining. 

Ecorse Public Schools, C90 H-191; R90 F-165 (October 7, 
1992) 

An employer unlawfully interferes with its employees' 
rights under Section 9 of the Act and discriminates with 
respect to working conditions when it considers, for the first 
time, proposals to terminate the employees and subcontract 
their work after learning of their collective request for a wage 
increase and interest in joining a union. In a decision to which 
no exceptions were filed, Administrative Law Judge Wicking 
found that the employer unlawfully terminated the employees 
because the Board's decision to subcontract was considered 
directly in conjunction with discussions relative to the re-
quested wage increase and cost of unionization. The em-
ployer argued the record was devoid of even an inference of 
anti-union bias, 	or pretext with respect to the request. 
However Judge Wicking found the employer's motivation 
was proved by the statements by a board member that one 
guard should tell the others that further attempts in pursuing 
a raise would cause them to lose their jobs and the Board was 
seeking to avoid unionization because of the cost of proposed 
benefit improvements. 
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COURT OF APPEALS UPDATE 

by: Michael D. McFerren 
Sachs, Waldman, O'Hare, Helveston, 

Hodges and Barnes, P.C. 

Civil Service Employee - Exhaustion of Remedies - 
Constructive Discharge 

Mollett v. City of Taylor, eta!, No. 136281 (Michigan Court 
of Appeals, December 7, 1992) 

Plaintiff was a Battalion Chief in the Taylor Fire Depart-
ment. He alleged that his immediate superior, the Fire Chief, 
constructively discharged him through a campaign of harass-
ment and embarrassment. Plaintiff alleged that this discharge 
violated the Fireman and Policemen's Civil Service Act, 
MCLA 38.501 et seq, MSA 5.3350 et seq (commonly known 
as "Act 78"), the collective bargaining agreement between the 
City of Taylor and the Taylor Fire Fighters' Union, and the 
due process clause of the U.S. Constitution. 

Act 78 establishes in participating communities a Civil 
Service Commission empowered to hear complaints by em-
ployees that, inter alia, they have been disciplined or dis-
charged without proper cause. The Act does not create a cause 
of action for aggrieved employees to sue in Circuit Court 
under its terms, but does allow suits in appeal of the decision 
of the Act 78 Commission. 

The collective bargaining agreement between the City of 
Taylor and the Taylor Fire Fighters' Union provided in part 
that plaintiff could not be disciplined or discharged except for 
just cause, and that plaintiff's union could demand final and 
binding arbitration of an allegedly unjust discharge. 

The Circuit Court held, and the Court of Appeals af-
firmed, that plaintiffs' complaint must be dismissed because 
he failed to exhaust the administrative remedies available to 
him through Act 78 and the collective bargaining agreement. 
The Court rejected plaintiff's argument that he should be 
excused from exhausting his remedies because his discharge 
was constructive, and thus was not accompanied by the usual 
filing of charges and formal discipline contemplated by Act 
78 and the collective bargaining agreement. The Court held 
that the constructive discharge was functionally equivalent to 
a typical disciplinary discharge, and that "a constructive 
discharge.. .is to be treated no differently than an actual 
discharge which would require recourse to the Civil Service 
Commission on the collective bargaining agreement." 

The Court dismissed plaintiff's due process claim be-
cause it found that the availability of the state-created admin-
istrative remedies satisfied the requirements of due process. 

Drug Testing - Search and Seizure - Handicappers Civil 
Rights Act 

Middlebrooks v. Wayne County, et al, No. 128482 (Michi-
gan Court of Appeals, November 9, 1992) (Unpublished) 

Plaintiff was an applicant for the position of General 

Service Worker offered by Wayne County. Defendant Wayne 
County required Plaintiff and all other applicants for the 
position to submit to a urinalysis drug test. Plaintiff tested 
positive for cocaine and opiates, and for that reason only, 
Plaintiff was not hired. Plaintiff filed suit alleging, inter alia, 
violation of his right to be free from unreasonable searches 
and seizures pursuant to the Fourth Amendment of the U.S. 
Constitution, and violation of his rights under the Michigan 
Handicappers Civil Rights Act, MCL 37.1202; MSA 
3.550(202). 

The Court held that the drug screen violated plaintiff's 
Fourth Amendment rights as a matter of law. Utilizing the 
balancing test developed by the federal courts, the Court 
found that Wayne County's interest in safety with respect to 
an employee whose job involved no particular degree of 
danger or harm to others did not outweigh the plaintiff's 
privacy interest. 

The Court also found, however, that the county did not 
violate the Handicappers' Civil Rights Act. The Court found 
that plaintiff was not "handicapped" within the meaning of 
the Act because drug addiction is related to an employee's 
ability to perform the job of general laborers. This case is 
unpublished. 

MICHIGAN LEGISLATIVE UPDATE 
Continued from page 3 

The proposals would cover non-unionized civil service em-
ployees, but could serve as a precedent for bargaining pur-
poses with represented groups when their current contracts 
expire. 

The deep divisions exposed during the hearing and near-
unanimous negative written comments to the commission 
prompted the four-member commission to postpone any 
action on the proposed rule changes until at least January. 

Job Training 2000 

Governor Engler announced plans to push legislation to 
consolidate the state's scattered job training programs. Ac-
cording to the Governor, the job training system is not so 
much a system but several systems and programs, many of 
which are not well coordinated. Consequently, the Governor 
is proposing "Job Training 2000," a concept of creating a 
coordinated system for providing services in which all gov-
ernment agencies cooperate to establish "one-stop shopping" 
for clients. A critical goal of the plan is to reduce wasteful 
spending on duplication and excess administration so re-
sources can target clients. The Job Training 2000 program is 
based on simplifying and coordinating services, decentraliz-
ing decision-making, ensuring high standards of accountabil-
ity, and encouraging greater and more effective private sector 
involvement. 
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QUALITY CIRCLES - 
A UNION VIEW 

by Leonard R. Page 
Associate General Counsel 
International Union, UAW 

The question of when so-called quality circles, joint 
committees or employee involvement programs violate the 
National Labor Relations Act has generated much interest. 
Two pending cases at the National Labor Relations Board 
raise the issue, Electromation in a non-union context,Du Pont 
in an organized plant. 

In Electromation, Administrative Law Judge George F. 
McInerny held that the employer had violated Section 8(a)(2) 
of the Act by establishing employee involvement committees 
called "action committees" just before a Teamsters' organiz-
ing drive, to deal with wages, absenteeism, attendance, smok-
ing policies and other conditions of employment. Manage-
ment took this action after receiving a petition from employ-
ees protesting management plans to implement various take-
aways. The employer appealed and the full Board granted a 
rare opportunity for oral argument in September, 1991. 

In E.I. Du Pont de Nemours & Co., Administrative Law 
Judge Marion C. Ladwig found that the employer violated 
Section 8(a)(2) by dominating the formation of seven com-
mittees made up of supervisors and rank-and-file employees. 
In Du Pont, however, the 2,600 workers were already repre-
sented by a union—the Chemical Workers Association, Inde-
pendent Brotherhood of Du Pont Workers—a non-AFL-CIO 
Union. Judge Ladwig also found that Du Pont had bargained 
in bad faith by bypassing the union to deal with the commit-
tees on such issues as safety, benefits and fitness facilities. 
Management selected the employees for the committees, 
controlled the subject matter and agendas for all meetings, 
provided the meeting places and equipment, and paid all 
employees for their attendance. Of some apparent signifi-
cance was the fact that the Company had rejected a union 
proposal for joint health and safety committee. The Admin-
istrative Law Judge also noted that Du Pont had absolute veto 
power over all phases of the committee activities. 

Many employer groups and even several Republican 
congressmen intervened in these cases to champion labor-
management cooperation, productivity and global competi-
tiveness, full employment for labor lawyers, truth, justice, 
motherhood and apple pie. They urge that the National Labor 
Relations Act (NLRA) needs to be reinterpreted to permit 
continued use of joint labor-management committees and 
maintain our nation's position as a global competitor, and 
view these cases as a vehicle to correct existing applications 
of Sections 2(5) and 8(a)(2) of the Act which conflict with 
modern workplace reality. In my view, however, the em-
ployer community is grossly distorting the legal and policy 
issues in a rather obvious and ironic attempt to have a 
conservative NLRB re-write some 50 years of well-estab-
lished law. 

Section 2(5) of the NLRA defines a labor organization as 
"any organization of any kind, or any agency or employee 
representation committee or plan, in which employees par-
ticipate and which exists for the purpose, in whole or in part, 
of dealing with employers concerning grievances, labor dis-
putes, wages, rates of pay, hours of employment or conditions 
of work." Section 8(a)(2) prohibits as an unfair labor practice 
any employer "dominat[ion] or interfer[ence] with the forma-
tion or administration of any labor organization or 
contribut[ion] [of] financial or other support to it." 

An employee participation committee is clearly a "labor 
organization" as defined in 2(5) and construed by the Su-
preme Court in NLRB v. Cabot Carbon Co., 360 U.S. 203,44 
LRRM 2204 (1957). Indeed Cabot Carbon is clearly on point 
and the current Board would have to either ignore it or 
distinguish it in a way which is beyond comprehension. By 
their very nature such committees "deal with" the employer 
"concerning grievances, labor disputes, wages, rates of pay, 
hours of employment or conditions of work." 

In a non-union setting, proper subjects for such joint 
committees should therefore be restricted to management 
prerogatives such as product design, job design, work tech-
nique, quality control and contact with suppliers. Having 
them deal with work rules, hours, loads, schedules and 
working conditions would amount to a form of collective 
bargaining and would be an unfair labor practice. Another 
option for avoiding unfair labor practice exposure is to restrict 
employee committees from "dealing" with the employer, 
making them mere recipients of employer messages or a two-
way communications mechanism. Du Pont claims its em-
ployee committees are only such communication devices. 
Under this approach, the process must truly be limited to 
communication only, with no give and take among the joint 
committee members, but in the real world such an artificial 
barrier cannot be maintained. 

The key elements of Section 8(a)(2) violations are em-
ployer involvement in formation, domination, interference or 
support. Problems occur where the employer is involved in 
establishing the structure, selecting the members, permitting 
the committee to meet on company time and property with 
company administrative support, and establishing the agenda 
and procedures for running meetings. 

The Board seeks to determine whether all employer's con-
duct, from a structural standpoint, creates the potential for 
domination. However, some courts seek to determine whether 
the employer's conduct, from the subjective view of the employ-
ees, creates actual domination. The fundamental argument is 
whether the Act should permit a middle-way for dealings be-
tween employees and employers. As one judge put it: 

[A]n inflexible attitude of hostility toward em-
ployee committees defeats the Act. It erects an iron 
curtain between employer and employees, pen-
etrable only by the bargaining agent of a certified 
union, if there is one, preventing the development 
of a decent, honest, constructive relationship be- 

Continued on page 15 
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MICHIGAN SUPREME 
COURT UPDATE 

by David A. Rhem 
Varnum, Riddering, Schmidt & Howlett 

Grand Rapids • Kalamazoo • Lansing • Grand Haven 

Standard of Review For Michigan Civil Rights Commission 
Decisions 

The court in MDCR v. Silver Dollar Cafe, 441 Mich 110 
(1992), ruled that parties to a Michigan Civil Rights Commis-
sion (MCRC) hearing are entitled to a de novo review of the 
MCRC's decision in circuit court. The Michigan Constitution 
requires appeals from the MCRC to be "tried de novo" before 
the circuit court. The Elliott-Larsen Civil Rights Act contains 
language suggesting de novo circuit court "review" but em-
ploying the more limited "competent, material, and substan-
tial evidence on the whole record" standard. The court re-
solved the issue stating: 

To give meaning to the term "de novo," we must 
hold that a circuit court, in reviewing a decision of 
the Civil Rights Commission, may substitute its 
assessment for the findings, conclusion, and deci-
sion of the Civil Rights Commission. 

441 Mich at 116. 
The court also addressed the standard of review in the 

Court of Appeals from circuit court review of an MCRC 
decision. The "clearly erroneous" standard applies. Finally, 
practitioners should note that the court reiterated its holding 
in Walker v. Wolverine Fabricating & Mfg Co, 425 Mich 586 
(1986), that parties may not introduce any new evidence on 
appeal to the circuit court from a MCRC decision. 

Employer Workers' Compensation Lien Addressed 

The court in Eddington Estate v. Eppert Oil, 441 Mich 200 
(1992), addressed the scope of the "reimbursement provi-
sion" of the Workers' Disability Compensation Act (WDCA), 
MCL 418.827(5); MSA 17.237(827)(5) 

Eddington's estate obtained a judgement in a third-party 
tort action under Michigan's Wrongful Death Act. The estate 
argued that the WDCA reimbursement was limited to dam-
ages compensable under the WDCA. This would have ex-
empted damages recovered for loss of "society and compan-
ionship by a spouse," and "loss of financial support" for 
dependents from the reimbursement provision. The court 
ruled, however, that third-party tort damages recovered by 
injured workers or their estates are subject to an employer lien 
regardless of the type of damages recovered (i.e., economic 
or non-economic), or whether the recipients of the proceeds 
(i.e., dependents) were entitled to receive compensation ben-
efits under the WDCA. 

The court's decision was split, however. Justices Riley 
and Griffin concurred with Justice Brickley on the lead 
opinion. Justice Mallett concurred in the result but dissented  

in applying the reimbursement provision to the "loss of 
society and companionship" damages allocated to the 
deceased's parents. Justice Mallett would exempt these dam-
ages from the lien because the parents were not eligible to 
receive these damages under the WDCA. Justices Boyle and 
Cavanaugh dissented, rejecting both the lead opinion's blan-
ket approach and Justice Mallet's "recipient eligibility" test. 
These two Justices stated that the nature of the tort damages 
recovered should dictate whether the reimbursement provi-
sion attaches; and, that loss of consortium damages are not 
subject to the lien. Justice Levin, writing separately, would 
have remanded the case for an evidentiary hearing on the 
appropriateness of the allocation of tort damages for loss of 
society and companionship which initially triggered the liti-
gation. Since the court would not do this, he affirmed the Court 
of Appeals decision (which had failed to address the applica-
tion of reimbursement provision to loss of society and compan-
ionship damages). Stay tuned for future developments. 

Statute of Limitations For Enforcing Arbitration Awards 
Now Six Years 

The Michigan Supreme Court in Rowry v. University of 
Michigan, 441 Mich 1(1992), rejected the federal six-month 
statute of limitations for enforcing arbitration awards. The 
statute of limitations in Michigan is now six years! For more 
information, see, "View from the Chair,"Labor and Employ-
ment Lawnotes (Fall 1992), pp. 2-3. 

Court Grants Leave to Appeal for Second Time In 
Schippers v. SPX Corporation Case 

The court recently granted leave to appeal in Schippers 
v.SPX Corp (No. 93416). The Schippers case will be argued 
and submitted to the court along with Rood v. General Dynam-
ics (No. 93416). This is the second time the court has granted 
leave to appeal in the Schippers litigation. Further development 
of the Rowe standard, including "mixed message" and contract 
disclaimer issues, will hopefully be addressed. 

Bernard Gottfried Annual 
NLRB Labor Law Memoriam 

Bernard Gottfried passed away March 25, 1992. In his memory and as 
an annual event every September the Wayne State University Law 
School will host and the staff of the Seventh Region will present an 
NLRB update featuring developments, practice & procedure under the 
NLRA. The cost for this initial program is being funded through private 
tax deductible contributions from professionals in the labor and human 
resource profession who support the continuation of Bernard Gottfried's 
work and teachings and to perpetuate his memory. Contributions in any 
amount may be made and sent payable as follows: 

Wayne State University Law School 
Re: Bernard Gottfried Memoriam 
Alumni Development Office 
468 W. Ferry 
Detroit, Michigan 48202 

Editor's Note: The Labor Section is not sponsoring the above appeal, 
although we share the sponsor's appreciation for Bernard Gottfried's 
contributions to our field and desire to honor his memory. 
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U.S. SUPREME COURT REVIEW 

by Lauren A. Rousseau-Rohl 
Office of General Counsel 

Ford Motor Company 

This has been a relatively slow quarter for the Supreme 
Court insofar as labor and employment matters are con-
cerned. There has been no significant decision by the Court in 
this area during the period. However, the Court denied certio-
rari in several cases, leaving intact notable appellate rulings 
which provide insight into the predilections of the court. 

Employer's Reduction Of Health Benefits For Treatment 
of AIDS 

Employees who assume that their employer-provided 
health insurance will protect them in times of serious illness 
may be in for a shock. On November 9, 1992, the Supreme 
Court denied review of a Fifth Circuit opinion upholding a 
self-insured employer's right to drastically reduce health 
benefits for the treatment of AIDS (Greenberg v. H&H Music 
Co., No. 91-1283). The petition for review was filed by the 
estate of John McGann, who in 1987 was diagnosed as having 
the disease. At the time, the employee health plan provided for 
lifetime benefits of up to $1 million for all employees. Several 
months after McGann disclosed his illness to his employer, 
the employer reduced lifetime benefits payable for AIDS-
related claims to $5,000. No similar reduction was imple-
mented for any other catastrophic illness. 

McGann filed suit against his employer under Section 510 
of the Employee Retirement Income Security Act of 1974 
("ERISA"). The District Court dismissed the case, holding 
that an employer has an absolute right to change the terms of 
its health plan. The Fifth Circuit agreed, noting that ERISA 
does not prohibit plan changes which may negatively impact 
an identifiable group of beneficiaries. The court's opinion 
clearly reaches beyond the AIDS context, and could affect 
employees who become ill with cancer or other catastrophic 
illnesses. 

Sex Harasser Reinstatement Left Intact 

Employers continue to receive mixed signals regarding 
their obligations in the area of sexual harassment. On October 
5, 1992, the Supreme Court declined to review a Seventh 
Circuit ruling upholding an arbitrator's decision that Chrysler 
Corporation had overreacted when it fired a forklift operator 
for grabbing a female co-worker by her breasts (Chrysler 
Corp. v. Allied Industrial Workers, US SupCt, No. 92-38). 
The fired employee had a history of sexual harassment, but 
the arbitrator refused to consider the earlier incidents in 
determining that the discharge violated the labor agreement. 
He reinstated the employee without back pay, reducing the 
penalty to a 30-day suspension. 

Age Bias Claimants Need Not Return Severance Payments 
Prior to Suit 

Signed releases executed by employees in consideration 
for severance pay do not necessarily protect employers from 
suit, even where the employees fail to tender the consider-
ation back to the employer prior to initiating the action. On 
November 2, 1992, the Supreme Court refused to review an 
Eleventh Circuit decision permitting four early retirees to 
pursue a claim under the Age Discrimination in Employment 
Act ("ADEA") prior to tendering back to their employer 
severance payments which they had accepted in consider-
ation for signing released (Sears Roebuck and Co. v. Forbus, 
113 S. Ct. 412). The releases purported to preclude the 
plaintiffs from filing any suit against their employer over their 
terminations. The plaintiffs asserted that they had signed the 
releases under duress. They offered to offset any award 
recovered in the lawsuit by the amount of the severance 
payments they had received, but refused to tender the sever-
ance payments back to the employer. 

Private Sector Drug Tests Upheld 

The permissible bounds of drug testing continue to in-
crease. On November 9, 1992, the Supreme Court declined to 
review a Sixth Circuit ruling that private-sector employees 
who were fired for refusing to take a suddenly announced 
drug test have no claim for invasion of privacy against their 
employer (Baggs v. Eagle-Picher Industries, Inc., US SupCt, 
No. 92-13). The Court left intact the Sixth Circuit's decision 
that, while the drug test was objectionable and intrusive, the 
former employees could not establish that their employer had 
intruded into any area which they had a right to keep private. 

Gender-Neutral Wage Classifications Insufficient to Avoid 
Equal Pay Act Claim 

Categorizing the same job responsibilities under different 
job titles with differing pay could subject an employer to a 
viable Equal Pay Act Claim. The Supreme Court declined to 
review a Second Circuit decision reinstating the Equal Pay 
Act claim of a female "cleaner" (Randolph Central School 
District v. Aldrich, 113 S.Ct. 440). The cleaner worked side-
by-side with two male "custodians," which were higher 
paying positions requiring the passage of a civil service test. 
The plaintiff had taken the custodian test several times, but 
had never scored high enough to be offered the job. The 
defendant argued that the gender-neutral classifications of 
"cleaner" and "custodian" constituted a "differential based on 
any other factor other than sex," and that therefore, plaintiff's 
claim was not actionable. The Second Circuit disagreed, 
stating that job classifications may serve as a defense only 
when the employer proves that the classification system is 

Continued on page 10 
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U.S. SUPREME COURT REVIEW 
Continued from page 9 

based on legitimate business-related differences in work 
responsibilities and qualifications for the particular positions 
at issue. 

Retroactive Effect of Civil Rights Act of 1991 

The Supreme Court denied review of a Seventh Circuit 
decision that the Civil Rights Act of 1991 does not apply 
retroactively to a case that was pending when the Act was 
signed into law last November (Mozee v. American Commer-
cial Marine Service Co., US SupCt, No. 92-248, 10/5/92). 
The plaintiffs had asked the court to reinstate judgments in 
their favor based on Section 1981 of the Civil Rights Act of 
1866. The Seventh Circuit had determined that the plaintiffs 
were entitled to no relief under that Section, relying on the 
Supreme Court decision in Patterson v. McLean Credit 
Union. The 1991 CRA overruled Patterson. 

The Ninth Circuit and several federal district courts have 
given the Act retroactive application. By contrast, five federal 
circuit courts have held that the law operates prospectively 
only. The Bush administration has stated that the Act was not 
intended to apply to cases that were pending when the Act was 
signed into law. 

Overtime Pay Due Salaried Employees Who Were Docked 
Pay For Absences 

On October 5, 1992, the Supreme Court declined review 
of a Second Circuit decision holding that when an employer 
docks an FLSA-exempt employee's pay as a penalty for 
tardiness or absences, the employer loses the exemption for 
that employee and must pay him or her overtime pay for any 
overtime worked (Malcolm Pirnie Inc. v. Martin, 113 S.Ct. 
298). This result prevails regardless of whether the deduc-
tions were inadvertent and were later reimbursed by the 
employer. 

Removal Proper Where Age and Sex Discrimination 
Claims Impact Pension Agreement 

The Supreme Court left intact a Sixth Circuit decision 
upholding removal on the basis of the Employee Retirement 
Income Security Act of 1974 ("ERISA") of an age and sex 
discrimination suit brought by a retiree against his former 
employer (Van Camp v. AT&T Information Systems, 113 
S.Ct. 365, 10/13/92). The plaintiff claimed that he had been 
discriminatorily forced to retire, and sought reinstatement, 
back pay, front pay and compensatory and exemplary dam-
ages. The District Court held that the action amounted to a 
challenge to the validity of the pension agreement which 
plaintiff had signed prior to retirement and which attested to 
the voluntary and irrevocable nature of his retirement. There-
fore, the action implicated ERISA. The Sixth Circuit agreed. 

SIXTH CIRCUIT/FEDERAL 
DISTRICT COURT REVIEW 

by David J. Houston and Jeffrey L. Nyquist 
Foster, Swift, Collins & Smith, P.C. 

Last Chance Agreement Need Not Be Approved By Union. 
Voss Steel Employees Union, v. Voss Steel Corp., 797 F.Supp. 
585 (E.D. Mich., 1992). 

The status of "last chance" agreements between employ-
ees represented by labor unions and the employer may be 
different than a typical collective bargaining contract, since 
there often is some element of "direct bargaining" with the 
employee regarding the terms of such an agreement. In the 
reported case, the District Court for the Eastern District of 
Michigan held a last chance agreement enforceable outside of 
the normal grievance-arbitration mechanism of the labor 
agreement, and despite that the union representing the em-
ployee had not signed the last chance agreement. 

The employee was involved in an on-the-job accident and 
according to the terms of the employer's drug testing policy, 
was tested for drugs. The drug test was positive for cocaine 
and marijuana. The employer decided to fire the employee 
but, following union intervention, agreed to execute a "last 
chance" agreement with the employee. The agreement re-
quired drug testing at the employer's discretion. The em-
ployee eventually failed a drug test and was fired for violating 
the last chance agreement. 

The discharge was submitted to arbitration. The arbitrator 
ordered reinstatement upon determining that the drug policy 
was not part of the collective bargaining agreement. The 
arbitrator also ruled that the last change agreement was 
invalid because it had not been signed by the employee's 
union. 

The District Court held that the "last chance" agreement 
was a settlement agreement, and that the policy favoring the 
parties' method of non-judicial settlement eclipsed the policy 
favoring the finality of arbitration. The court held further that 
the last chance agreement was irrelevant because the em-
ployee had signed it. The court ruled that "No abrogate the 
last chance agreement by such a device" would "unjustifi-
ably" allow the employee "to avoid his obligations under a 
valid, enforceable settlement agreement," and would raise 
form above substance." The Court granted the employer's 
motion for summary judgment. 

Retaliatory Discharge Under § 1981 Not Barred By 
Patterson v. McLean Credit Union. Harvis v. Roadway 
Express, Inc., 973 F.2d 490 (6th Cir 1992). 

In Patterson v. McLean Credit Union, 491 US 164 (1989), 
the Supreme Court ruled that the protections of 42 USC § 
1981 apply to discrimination in the formation of employment 
contracts, but not to the conditions of employment pursuant 
to such a contract. In the reported case, the Sixth Circuit Court 
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of Appeals ruled that Patterson did not bar plaintiffs' claims 
that they had been discharged for asserting procedural rights 
they claimed had been denied pursuant to a collective bar-
gaining contract. 

The plaintiffs were two black employees employed by the 
defendant-employer. The employer attempted to discipline 
the plaintiffs on two occasions. The plaintiffs refused to 
attend disciplinary hearings, asserting that they had not been 
provided with adequate notice, as required pursuant to the 
collective bargaining agreement. Following the plaintiffs' 
second refusal to attend hearings, the employer discharged 
them. 

Plaintiffs filed suit under § 1981 alleging racial discrimi-
nation. The district court dismissed the suit after concluding 
that discriminatory discharge claims were barred under 
Patterson v. McLean Credit Union. 

The Court of appeals noted that after Patterson, § 1981 
claims for discriminatory discharge were barred, but that 
contract formation and enforcement claims under § 1981 
remained valid. The plaintiffs argued that their claims did not 
merely allege discriminatory discharge, but that the discharge 
was in retaliation for their assertion of contractual rights. The 
court determined that plaintiffs' retaliatory discharge claims 
were related to contract enforcement matters, and, therefore, 
were not barred under Patterson. The Court of Appeals 
accordingly held that dismissal of the lawsuit was improper. 

The plaintiffs had also argued that the Patterson decision, 
repealed by the Civil Rights Act of 1992, did not apply to their 
complaint. The Court of Appeals disagreed. The Court found, 
as have courts in a number of other circuits, that the Act did 
not apply retroactively because such application would affect 
the "substantive rights and liabilities" of the parties. 

Three-Day Transfer To Difficult Assignment May Be 
Sufficient Tangible Job Detriment Under QUID PRO 
QUO Sexual Harassment Theory. Kauffman v. A llied S ignal, 
Inc., Autolite Div., 970 F.2d 178 (6th Cir 1992). 

As a defense to a sexual harassment charge, an employer 
often will assert that prompt, adequate remedial measures 
were implemented. In the reported case, although the alleged 
harasser was immediately fired, the Court of Appeals held 
that the employer could be determined to be liable on a quid 
pro quo theory. The Court also held that a three-day transfer 
to a more difficult job assignment could be a sufficient 
tangible job detriment to the plaintiff to establish this element 
of her claim. 

The plaintiff worked in defendant's factory. The plaintiff's 
supervisor, Butts, had recently retired but had returned to 
work for the defendant through a temporary service. Butts had 
authority to discipline the plaintiff but not to discharge her. 
Butts made unwelcome sexual advances toward the plaintiff 
which she rejected. Butts then reassigned the plaintiff to more 
difficult work. The plaintiff complained to he: union repre-
sentative. The union brought plaintiff's charges to the em-
ployer, who discharged Butts immediately. The plaintiff 
claimed that the hostile work environment continued after 

Butts's discharge. 
The district court dismissed the plaintiff's hostile envi-

ronment claim finding that Butts was not acting within the 
scope of his employment when he harassed the plaintiff. The 
Court of Appeals disagreed with the district court's determi-
nation that Butts had acted outside the scope of his employ-
ment. The Court of Appeals held, however, that the defendant's 
response upon learning of the plaintiff's charges was appro-
priate and thus, there was no respondeat superior liability. 
The court affirmed the dismissal of the hostile environment 
claim. 

With respect to the quid pro quo theory, the district court 
ruled that economic damages were essential to finding a 
tangible job detriment. The Court of Appeals ruled that its 
decision in Highlander v. KFC National Management Co, 
705 F.2d 644 (CA 61986), imposed strict liability for quid pro 
quo harassment in cases where there was a "tangible job 
detriment," but that decision did not preclude a de minimis 
exception for a short term transfer to a less desirable job. 

The Court remanded the case on the issue of whether the 
three day transfer would satisfy the "tangible job detriment" 
element of the plaintiff's case. 

Handicap Discrimination Claim Barred By False 
Employment Application. Dotson v. U.S. Postal Serv, 91-
1103 (6th Cir decided May 5, 1992). 

The law concerning the effect of employment applicants' 
misrepresentations continues to develop. In the reported case, 
the Sixth Circuit held that the plaintiff's falsification of 
employment qualification justified dismissal on summary 
judgment of plaintiff's claim that he had been discharged in 
violation of the Rehabilitation Act and Title VII. 

Plaintiff was discharged because of a physical condition 
that allegedly limited his ability to perform his job duties. The 
employer defended claiming, among other things, that it had 
discovered plaintiff's employment application falsification 
after plaintiff's discharge. The employer argued that it would 
not have hired the plaintiff if the true facts had been disclosed 
in the employment application. Plaintiff's suit challenging 
the discharge was dismissed on summary judgment. 

The Court of Appeals affirmed, holding that "[e]ven 
though plaintiff's failure to complete the application truth-
fully was discovered post-termination, he is not entitled to 
handicap discrimination relief when he was not initially 
qualified for the position. Proof that plaintiff is entitled to 
relief is essential to handicap discrimination claims... .The 
post-termination evidence of plaintiff's application 
fraud...` precludes the grant of any present relief....'" 

Continued on page 16 
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LEGAL ISSUES 
Continued from page 1 

Office of Technology Assessment (OTA), "The use of Integ-
rity Tests for Pre-Employment Screening," five to six thou-
sand businesses, concentrated in the retail industry, give 
written honesty or integrity tests to job applicants. See 209 
Lab. L. Rep. (CCH) at 4 (1990). Forty-six percent of the 
members of the National Association of Convenience Stores 
use integrity tests, see 136 LRR (BNA) 331 (March, 1991), 
and an estimated 5-6 million such tests were administered in 
1990, see id. 

The OTA Report concluded that existing research does 
not clearly confirm or refute the claim that honesty or integrity 
tests can predict dishonest behavior, observing that most of 
the research on such tests had been done by their creators or 
marketers, and has not been independently confirmed. The 
report also expressed concerns about possible privacy viola-
tions and discrimination, and recommended further research. 
See 136 LRR (BNA) 330. 

The American Psychological Association has given these 
tests a cautious, backhanded endorsement stating that: 

there is no sound basis for prohibiting their 
development and use; indeed, to do so 
would only invite alternative forms of pre-
employment testing that would be less open, 
scientific and controllable. 

Quoted in id. However, even that tepid endorsement was 
undercut by other parts of the APA report which found that 
such tests were, despite the warnings of their creators, often 
used as the sole basis for employment decisions; questioned 
the use of a single type of test for many industries; and raised 
concerns about discrimination and adverse impact on various 
groups based on race, sex, age, ethnicity, language, and 
culture. Id. at 331-32. 6  

In 1989, then-Director of Government Affairs for the 
UFCW, Mike Tiner, while participating in an OTA work-
shop, opposed the use of honesty testing and urged the use of 
alternatives such as reference checking, background investi-
gations, credit checks, and personal interviews. Id. at 331. 
Organized labor in New York and elsewhere has backed 
legislation to prohibit the use of such tests. id. at 333. 

Management attorneys have been cautious in their advice 
concerning the use of such tests. Robert Fitzpatrick of Wash-
ington, D.C.'s Fitzpatrick and Verstegen has been quoted as 
giving the following advice to his employer clients: 

Ask the test publisher: 
• Whether the test is involved in litiga-

tion; 
• Whether the test is validated. The em- 

ployer should ask for a copy of the 
validation study, perhaps even seeking 
an independent evaluation of the 
study.... Employers [should] be wary of 
any company that refuses to provide 
copies of its validation study; 

• Its impact on minorities; and 
• Whether the publisher will back its test 

in litigation by providing expert testi-
mony or a "hold harmless" agreement 
indemnifying the employer from any 
damage claims in any and all actions 
brought for violations of state and fed-
eral laws.... 

[Further, employers should] 
• Obtain a legal opinion as to whether the 

particular test could violate a state stat-
ute; 

• Use consent forms with job applicants; 
• Limit disclosure of test results; 
• [Do] not rely too heavily on the test's 

results; 
• Keep track of the impact of the test on 

the demographic profile of job appli-
cants; and 

• Use and score tests in conformity with 
the manufacturer's directions. 

Id. 
In addition to honesty or integrity tests and falling along a 

spectrum of such similar tests are "psychological" tests which 
have been used on applicants and on current employees. Some 
of these tests are well-established and are now being applied to 
the employment field while other such tests are recent develop-
ments. The most widely used written psychological test is the 
Minnesota Multiphasic Personality Test (MMPI). It was de-
signed originally to be used by psychologists to measurepsycho-
pathological tendencies, not for use in assessing employees. 7  
However, its use by employers can be traced to a Nuclear 
Regulatory Commission study finding it preferable to the use of 
other tests. 8  It is now extensively used in the nuclear power 
industry to screen employees. 9  Another commonly used test is 
the Myers-Briggs Type Indicator (MBTI) which is based on 
Jungian psychoanalysis. 10  The use of psychological tests has 
become a $30 million per year industry. " 

II. The Legal Issues 

A. Statutory Regulations 
Because most polygraph statutes are directed at "devices" 

they arguably do not apply to integrity, honesty or psycho-
logical tests, although some statutes are more broadly worded 
and in those cases the full range of statutory rights should be 
available vis-a-vis such tests. See, e.g., EPPA §2(3), 29 
U.S.C. §2001(3); 29 CFR §801.2(d)(2) (EPPA restricted to 
"mechanical or electrical devices"); Minnesota v. Century 
Camera, Inc., 309 N.W. 2d 735 (Minn., 1981) (Minnesota 
polygraph law does not apply to honesty tests). But see Md. 
Work, Labor and Employment Code Ann. §95A (1985) 
(barring questions as to psychological illness unless directly 
related to fitness for job); Mass. Anno. Law c. 149, §19B(1) 
(bans use of written honesty tests); R.I. Gen. Stat. §28-6.1-1,-
4 (written test cannot be the "primary basis" for an employ-
ment decision). 

I 

c 
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The Michigan Polygraph Protection Act's (MPPA) defi-
nition of a "polygraph examination" may arguably apply to 
integrity, honesty or psychological tests. The Act applies to: 

a psychological stress evaluator examina-
tion or any other procedure which involves 
the use of instrumentation or a mechanical 
device to enable or assist the detection of 
deception, the verification of truthfulness, 
or the rendering of a diagnostic opinion 
regarding either of these; including a lie 
detector test, psychological stress evalua-
tor examination, or similar test. 

M.C.L. §37.202(f); M.S.A. §17.65(2)(f). Under this defi-
nition, "any procedure" which uses "instrumentation" in the 
development, administration or interpretation of these tests, 
insofar as they seek to assess "truthfulness" or "deception," 
may be subject to the MPPA's restrictions. 

The Americans with Disabilities Act (ADA), 42 U.S.C. 
§12101 et seq., extensively regulates "medical examinations" 
and related inquiries, arguably including honesty, integrity 
and psychological tests if they uncover "disabilities" covered 
by the ADA. The ADA bars identification of a disability by 
an exam or an inquiry at the pre-offer state. See ADA 
§102(c)(2), 42 U.S.C. §12112(c)(2). After a conditional offer 
of employment, a medical exam is permitted under strict 
conditions: it must be job-related, consistent with business 
necessity, given to all entering employees in the same job 
category, and the information collected must be kept confiden-
tial. See id. §102(c)(3), 42 U.S.C. §12112(c)(3); Sept. 7, 1989 
Cong. Rec. S10766-67. Any "disabilities" revealed by honesty, 
integrity or psychological tests administered at this stage or 
during employment are subject to the ADA's strictures. 

A provision of the Michigan Handicappers' Civil Rights 
Act (HCRA) may apply to honesty, integrity and psychologi-
cal tests. M.C.L. §37.1202(1)(d) and (e), M.S.A. 
§3.550(202)(1)(d) and (e), bars the "failure or refusal to hire, 
recruit or promote," and "[d]ischarge or other discriminatory 
action" based on "physical or mental examinations that are 
not directly related to the requirements of [a] specific job." A 
lack of "relatedness" of these tests to job requirements may 
invoke this provision. 

Finally, regardless of whether the HCRA regulates the tests 
themselves, the statute regulates the use of the test results. 

For example, inAdkerson v. MK-Ferguson Company, 191 
Mich. App. 129; 477 N.W.2d 465 (1991), lv. denied, 441 
Mich. 	(Oct. 30, 1992) the plaintiff employee alleged a 
violation of the HCRA when he was terminated on the basis 
of a MMPI psychological evaluation which disclosed a "per-
ceived handicap" not related to the requirements of his job, 
"alcoholic tendencies." The trial court held that claim pre-
empted by federal law. 

On appeal, the Court of Appeals reversed, finding that 
neither §301 of the Labor Management Relations Act, 29 
U.S.C. §185 et seq., nor the Atomic Energy Act, 42 U.S.C. 
§2011, preempted the claim. Compare Horne v. Southern 
Bell Telephone Co., 	F. Supp. 	; 7 IER Cases 984(S. D. 
Fla., 1992) (301 preempts unionized employee's claim that 

compulsory psychiatric examinations under threat of disci-
pline violates Florida constitutional right of privacy). The 
Court in Adkerson remanded for further proceedings on the 
questions of whether alcoholism is a "handicap" under the 
HCRA, whether the plaintiff was perceived to be handi-
capped under the facts presented, and whether the MMPI was 
directly related to the job's requirements. 12  
B. Constitutional Claims 

In the absence of clear statutory regulation (or in addition 
to it), other grounds for legal challenges to these tests are the 
common law, just cause claims in the organized setting, or 
federal or state constitutional claims where applicable. " For 
example, as under the ADA or HCRA, job-relatedness may be 
questioned because the tests attempt only to predict future 
behavior and are not entirely accurate. Moreover, results can 
be faked by artful test takers. 14  Finally, the tests may tend to 
screen out nonconformists or persons who question authority." 

There is, however, very little helpful case law to date on 
the use of any of these theories to challenge these tests. The 
constitutional cases have tended thus far to arise in public 
safety positions in part because psychological tests have 
become a standard part of police department hiring and 
personnel practices. 16  The courts generally are the most 
deferential to the conduct of such public employers vis-a-vis 
such employees when that conduct is challenged by an 
employee on constitutional grounds. For example, the use of 
a psychological test was held not a violation of the constitu-
tional right of privacy where cause existed to test a probation-
ary police officer. See Redmond v. City of Overland Park, 672 
F. Supp. 473 (D. Kan., 1987). The Court in McKenna v. 
Fargo, 451 F. Supp. 1355 (D.N.J., 1978), aff'd, 601 F.2d 575 
(3d Cir., 1979), upheld psychological screening tests for fire 
fighters inclusive of questions on sexual practices and reli-
gious beliefs due to the stress and close living quarters of the 
position, stating that the confidentiality of the results must be 
maintained. But see, e.g., Matter of Vey, 124 N.J. 534; 59 A.2d 
1333 (1991) (employer must prove validity of psychological 
test; validity depends on correlation of test to a trait which is 
important to the job); Swearer v. Karoleski, 563 A.2d 568 
(PA. Comwlth., 1989) (psychological exam of police appli-
cant cannot be used to arbitrarily disqualify an applicant). 

Even for other public professions, it may be difficult to 
reach the merits of a constitutional claim because state laws 
or even collective bargaining agreements often permit, some-
times even require, examinations, negating a due process 
claim because of the lack of a "property right" to be free from 
such tests. Such was the case in Sweeney v. Board of Educa-
tion, 746 F. Supp. 758 (N.D. Ill, 1990), where the court 
rejected a due process challenge to the psychological testing 
of a teacher since a state statute permitted employee examina-
tions, thereby giving the teacher no "property right" in em-
ployment without such examinations. 

Similarly, the court in Murray v. Pittsburgh Board of 
Education, 	F. Supp._; 6 IER Cases 693 (VV.D. Pa., 
1991), rejected a claim that a compulsory psychiatric exam i- 

Continued on page 14 
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nation of a teacher was an unconstitutional invasion of pri-
vacy sufficient to justify a preliminary injunction. Applying 
the Third Circuit's test which balances individual privacy 
expectations against the government's interests, the court, 
noting that, as in Sweeney, such information is regularly 
supplied in the profession and that safeguards as to nondisclo-
sure were in place, declined to enjoin the test as an unconsti-
tutional invasion of privacy. 

In what has been described as a landmark case, Target 
Stores, a Minneapolis-based discount chain, has been ac-
cused of invading the privacy of store security officer appli-
cants protected under the California Constitution by using a 
version of the MMPI test called "Psychscreen" which in-
quires into sexual practices, religious beliefs and other off-
duty matters. (Saroka v. Target Stores, No. H-143579-3, filed 
Nov., 1990). In November, 1990, a California trial court 
refused to preliminarily enjoin the use of the MMPI entirely, 
but did order Target pending trial to use the test only on 
applicants being seriously considered for a job.'7  

On appeal from that denial of preliminary injunctive 
relief, the California Court of Appeals reversed, holding the 
plaintiff had a likelihood of prevailing because Target could 
not prove that it had a compelling interest in the use of the test 
and that there was a nexus between the test and employee's 
job. 235 Cal. App. 3d 654; 1 Cal. Rptr. 2d 77; 6 IER Cases 
1491 (1st Dist., 1991). The California Supreme Court re-
cently granted review, 4 Cal. Rptr.2d 180; 822 P.2d 1327. If 
the "compelling interest" standard is upheld, it could be 
applied under other states' constitutional privacy provisions 
and could be cited as the appropriate standard for common 
law invasion of privacy claims in the employment context. 

C. Organized Workplaces 
In the organized context the case law is somewhat more 

encouraging for employees. The taking of such tests by 
current employees under threat of discipline has been found 
to affect working conditions, see, e.g., Hill v. City of Winona, 
454 N.W.2d 659 (Minn. Ct. App., 1990), review denied 
(1990), and thus presumably is a mandatory subject of bar-
gaining, giving unions a means to protect their members. 

Arbitrators have applied traditional just cause standards 
in cases concerning psychological testing if discipline re-
sulted. However, more relaxed standards have been applied in 
non-disciplinary settings. For example, City of Chicago, 97 
LA 20 (Goldstein, 1990), involved a police department inves-
tigator who disputed the employer's right to compel him to 
take a psychological examination and to place him on an 
involuntary medical leave of absence for psychological treat-
ment. The latter was alleged to have been a constructive 
discharge without just cause. However, under the contract 
and facts there presented, the arbitrator found that the em-
ployer acted properly in requiring the exam and that the 
resulting medical leave was not a discharge. Therefore a 
standard of "reasonableness," not just cause, was applied. See 
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also Port of Tacoma, 96 LA 361 (Latsch, 1991) (upholding 
discharge of security guard for refusal to undergo psychologi-
cal screening where collective bargaining agreement granted 
employer right to order such screening). 

In Daniel Construction Co. v. IBEW Local 257,856 F.2d 
1174 (8th Cir., 1988) cert. denied, 489 U.S. 1020; 109 S. Ct. 
1140; 103 L.Ed.2d 200 (1989), while the Court acknowl-
edged the legal requirement of the NRC for psychological 
testing of workers at a nuclear power plant, it also upheld an 
arbitrator's ruling (against a public policy challenge) based 
on a union grievance that the customized test at issue was 
invalid; that the test results did not provide good reason for 
discharge; and that the employer was unreasonable in its 
failure to provide clinical reviews of employees who failed. 
The opinion in Daniel gives unions the ability to question the 
reliability and validity of such tests even if the union has 
agreed that such testing can occur. Ironically, the privacy 
concerns about such tests have been deemed a legitimate basis 
to deny a union access to the psychological test information 
it deemed necessary to prepare for grievance arbitration. See 
Detroit Edison v. NLRB, 440 U.S. 301; 99 S. Ct. 1123; 59 
L.Ed.2d 333 (1979). 

D. Common Law Claims 
In the unorganized private sector, legal challenges to such 

tests based on the common law are just beginning. Pinger v. 
Behavioral Science Center, 52 Ohio App. 3d 17; 566 N.E.2d 
209 (1988), involved several common law claims, and pre-
sented a superb opportunity to test their applicability. In 
Pinger, the plaintiff-engineer, as a condition of working at a 
nuclear power plant, was required to take the MMPI admin-
istered by the defendant. Based upon the test's conclusion that 
the plaintiff had "an extreme propensity for alcohol," the 
plaintiff was fired despite his protestations that he had never 
had an alcohol problem. He sued, alleging defamation, neg-
ligence and intentional interference with contractual rela-
tions. However, the merits were not reached because the 
plaintiff had signed a release he failed to vitiate. 

A police candidate brought creative common law claims 
against a psychologist retained by his employer in McDermott 
v. Hughley, 317 Md. 12; 561 A.2d 1038 (1989). The 
candidate's strong aversion to service in a mounted unit led 
to his referral to a psychologist whose adverse report was 
circulated in the department. After he was fired, the candi-
date sued the psychologist for libel and slander. The Court 
held that the report could be protected by a qualified privi-
lege unless the plaintiff could show that the report was made 
for a purpose not protected by the privilege, and remanded 
for that determination by a jury. See also Childs v. Williams, 
7 IER Cases 255 (Mo. Ct. App., 1992) (no common law 
invasion of privacy for employer's psychologist to disclose 
diagnoses to employee's supervisors). 

III. Conclusion 

With the ever-growing use of honesty, integrity and 
psychological testing, the legal boundaries of their use will 
continue to be questioned and refined, perhaps leading to 



express statutory regulation, which has been the fate of other 
modes of testing. 
' 	29 U.S.C. §2001 et seq. 
2 	Proponents of handwriting analysis claim that handwrit- 

ing is "brainwriting" which provides a "window" to an 
employee's personality. This article does not specifically 
discuss "graphoanalysis" further as such, although its use 
seems to be growing among U.S. employers. See Bacas, 
"How Companies Avoid Mistakes in Hiring," Nation's 
Bus. 34, 35 (June, 1985). It has not been scientifically 
validated. See "Can Graphology Predict Occupational 
Success?,"J. AppliedPsychology 645 (Nov., 1986). There 
apparently are few specific legal controls on its use be-
yond those discussed here which apply to all such tests. 

3 	There are a wide variety of other tests used by employers, 
such as aptitude, intelligence and achievement tests, which 
this article does not address. The general concern histori-
cally with these tests has been their disparate impact on 
minorities and others. See, e.g., Griggs v. Duke Power 
Co., 401 U.S. 424(1971); EEOC, "Uniform Guidelines on 
Employee Selection Procedures," 29 CFR §1607 et seq. 

4 	See Philadelphia Inquirer, May 8, 1990; Jones and Terris, 
"Selection Alternatives to the Pre-employment Polygraph," 
Recruitment Today (1989). 

5 	See Los Angeles Times, May 8, 1989. 
6 	One management attorney has claimed that the EEOC and 

four state civil rights agencies have found bias complaints 
against one type of test, the Reid Report, lacking in 
probable cause. See id. at 332. 

7  See, e.g., Hearings on Special Inquiry on Invasion of 
Privacy Before a Subcomm. of the House Comm. on Gov't 
Operations, 89th Cong., 1st Sess. (1965) 37-38. 

8 	See Frank, Lindley & Cohen, Standards for Psychological 
Assessment of Nuclear Facility Personnel (NUREGICR- 
2075 15), Office of Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Comm 'n, Washington, D.C. (1981). 

9 
	

See Detroit Free Press Magazine, February 18, 1990 at 8. 
10  See Cram 's Detroit Business, July 23, 1990 at 15. 
" See National Law J November 11, 1991. 
12  The concurring and dissenting opinion of one of the 

judges on the Court of Appeals panel stated that a "per- 
ceived handicap" was not actionable under the HCRA. 
That question was resolved subsequent to the panel's 
opinion by the Michigan Supreme Court in Sanchez v. 
Lagoudakis, 440 Mich. 496 (1992), in which the Court 
held "perceived handicaps" actionable. 

13  The California constitutional right of privacy, for ex-
ample, applies to private persons. See, e.g., Chico Femi-
nist Women's Health Center v. Butte Glenn Medical 
Society, 557 F. Supp. 1190 (E.D. Cal., 1983). 

14 See, e.g., Hermann, "Privacy, the Prospective Employee, 
and Employment Testing: The Need to Restrict Polygraph 
and Personality Testing," 47 Wash. L. Rev. 73 104 (1971). 

15  See id. at 110. 
16  See Crain's Detroit Business, July 23, 1990 at 5. 
17  See Pleasanton, California Tri-Valley Herald, November 

11, 1990. 
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tween management and labor. the Act encourages 
collective bargaining, as it should, in accordance 
with national policy. The Act does not encourage 
compulsory membership in a labor organization. 
The effect of the Board's policy here is to force 
employees to form a labor organization, regardless 
of the wishes of the employees in the particular 
plant, if there is so much as an intention by an 
employer to allow employees to confer with man-
agement on any matter that can be said to touch, 
however slightly, their "general welfare." 

However, I submit that Congress deliberately intended to 
ban any device other than independent unions from engaging 
in collective bargaining on behalf of employees. Half-preg-
nant collective bargaining vehicles are just not part of the 
statutory scheme. Thus employer appeals for relief from 
8(a)(2) must be addressed to Congress, not the NLRB. Recent 
nominees to the NLRB have supposedly been selected be-
cause they believe in "strict constructionism." They know 
that requests for "reinterpretation," "modernization," or, as 
one management group more candidly put it, a more "elastic 
reading," are nothing more than frank admissions that the 
statute doesn't take you where you want to go. I therefore 
predict that the Electromation and Du Pont decisions will not 
result in a shift in the law on this issue. 

Given employer protestations that they are only interested 
in improving cooperation, communication, productivity and 
quality, it is ironic that the joint committees at issue in 
Electromation andDu Pont had absolutely nothing to do with 
those matters. The Electromation committees were formed to 
deal with mandatory bargaining subjects as mundane as wages, 
absenteeism, attendance, smoking policies, etc. InDu Pont,the 
committees discussed safety, benefits and a fitness center. 

But perhaps a greater irony in this debate is evidence 
indicating that employee involvement programs are signifi-
cantly more successful in union than non-union settings. I am 
referring to a recent study conducted by Maryellen Kelley and 
Bennet Harrison published by the Economic Policy Institute. 
The authors studied 1,000 small and large manufacturing 
establishments, both unionized and non-union. As to em-
ployee involvement programs, the study concluded that 
"unionized operations are significantly more efficient than 
operations (plants) that use the same technology, are orga-
nized similarly, make the same product(s), pay the same 
average wages and require the same skills — but have no 
unions." 3  Thus, if the only concern of management in this 
debate is not union avoidance but only enhanced productivity 
and competitiveness, then the Kelley & Harrison study sug-
gests that unions should be welcome partners at the workplace. 

While employer groups may prefer to deal directly with 
employees on working conditions through organizations con- 

Continued on page 16 
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trolled by the employer, most observers agree that the NLRA 
was intended to prevent just that. 4  The statute is purposely 
designed to preserve the institutional autonomy of free trade 
unions. We suggest that, rather than contort Section 8(a)(2) to 
uphold collective bargaining with employer-controlled com-
mittees, the Electromation and Du Pont cases should be used 
to instruct employers on designing joint programs to meet 
NLRA concerns. 
' 	Chicago Rawhide v. NLRB, 221 F.2d 165 (7th Cir. 1955), 

35 LRRM 2665; NLRB v. Homemaker Shops, 724 F.2d 
535 (6th Cir. 1984), 115 LRRM 2321; NLRB v. Northeast-
ern University, 601 F.2d 1208 (1st Cir. 1979), 101 LRRM 
2767; NLRB v. Coppus Engineering, 240 F.2d 564 (1st 
Cir. 1957), 39 LRRM 2315; Federal Mogul v. NLRB, 394 
F.2d 915 (6th Cir. 1968), 68 LRRM 2332. 

2 	See Judge Wisdom's dissent in NLRB v. Walton Mfg. Co., 
289 F.2d 177, 182 (5th Cir. 1961), 47 LRRM 2794. The 
Sixth Circuit adopted the dissent in Streamway Division of 
Scott & Fetzer, 691 F.2d 288 (6th Cir. 1982) and Air-
stream v. NLRB, 877 F.2d 1291 (6th Cir. 1989). 

3 	Unions & Economic Competitiveness,  M.E. Sharpe Pub- 
lishers, Inc., p. 251. 
NLRB v. Cabot Carbon Co., 360 U.S. 203,44 LRRM 2204 
(1957). See paper by Charles J. Morris, National Labor 
Policy: Worker Participation & the Role of the NLRB, 
BNA DLR March 4, 1992. 

Editor's Note: This article is an abridgement of a paper Leonard 
Page presented at the Labor Section's Annual Meeting in Sep-
tember 1992. His predictions about the likely outcome of 
Electromationproved accurate, because just before this newslet-
ter went to press the Board upheld Judge McInerny's decision in 
that case, although it noted that the majority opinion was "based 
on the particular facts of the case and that it was not determining 
generally that labor-management cooperation committees, op-
erating under other circumstances, would necessarily be found 
unlawfid " Look for more on this—and DuPont, in which a 
decision is expected soon—in our next issue. 

SIXTH CIRCUIT/FEDERAL 
DISTRICT COURT REVIEW 
Continued from page 11 

After-Acquired Evidence of Falsified Employment 
Application Bars Sexual Discrimination and Retaliatory 
Discharge Claims. Milligan-Jensen v. Michigan 
Technological Univ., No. 91-1894 (6th Cir decided September 
17, 1992). 

The effect of employment application falsification in the 
reported case resulted in reversal of an award in plaintiff's 
favor. 

The plaintiff brought an action for sex discrimination and 
retaliation for filing an EEOC complaint. The district court 
held that the employer was liable, but expressly limited the 
plaintiff's damage award because the plaintiff had falsified 
her employment application. 

The plaintiff was employed by the defendant as a public 
safety officer. During trial preparation, the employer learned 
that the plaintiff had omitted a prior DUI conviction from her 
employment application. The district court found that the 
plaintiff's omission was a material falsification. The court 
exercised its equitable power in reducing the amount of the 
plaintiff's recovery by fifty percent. 

On appeal, the court relied upon its decision in Johnson v. 
Honeywell Information Systems, Inc, 955 F.2d 409 (CA 6, 
1992). In Honeywell, the Sixth Circuit held that in cases of 
resume' fraud discovered after discharge, summary judgment 
is appropriate where the misrepresentation is material or 
directly related to the candidate's qualifications for employ-
ment, and the applicant's representations were relied upon by 
the employer in the hiring decision. 

The Court of Appeals ruled that based upon the trial court's 
finding that the employer would have discharged the plaintiff 
if it had learned of the falsification, the issue of whether or not 
the employer had discriminated was irrelevant. The district 
court's judgment for the plaintiff was ordered vacated. 
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