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View from the Chair 
by Robert A. McCormick, Chairperson 

Labor Relations Law Section 

It is with pleasure and a degree of anticipation that I take 
up the gavel as well as the pen from my able predecessor, 
Eileen Nowikowski, to continue the work of the Section — 
pleasure derived from the honor of being elected Chairperson 
by such a distinguished group of lawyers and anticipation born 
of daily reminders that labor law remains a remarkably vital, 
changing and significant force in our lives. 

More than a quarter century ago, President Kennedy 
signed into law the Civil Rights Act of 1964. That statute grew 
directly and dramatically out of the nation's shock over the 
treatment of African-Americans in their efforts to gain equal 
access to lunch counters and public accommodations. Title 
11 of that statute prohibited discrimination on the basis of race, 
sex and religion in those public accommodations. Today, Title 

carries little of the contention and visibility that accom-
panied the statute's passage. Title VII, which proscribed the 
same discrimination in employment, on the other hand, con-
tinues to hold center stage in a vigorous and ongoing debate 
about race, sex and the work place. 

Consider recent events: In late November, Congress 
passed the 1991 Civil Rights Act, a statute designed to reverse 
the Supreme Court's perceived reading of Title VII in Ward's 
Cove Packing Co v Antonia and to revive the disparate 
impact cause of action. Then, on the eve of the President's 
signing of the law, the Administration distributed, only to later 
withdraw, an order proscribing "any regulation, rule [or] 
enforcement practice . . . that encourages or otherwise 
involves the use of quotas, preferences or set-asides" in 
federal programs — practices that have existed in the opera-
tion of our national government for more than 20 years. And 
all of this in the context of dramatic Senate confirmation 
hearings over a Supreme Court nominee as well as Louisiana 
gubernatorial politics, both of which focused, for the most 
part, upon issues of race and sex in the work place. 

These sensational events make it apparent that funda-
mental thinking about what constitute permissible and im-
permissible racial and sexual distinctions in employment is 
far from settled and will remain in the forefront of our 
attention. Meanwhile, closer to home, the Michigan Supreme 
Court in Rowe v Montgomery Ward & Co., sounded a clear 
retreat from the Toussaint theory — perhaps the most 
influential common law development in the employment area 
in this century. 

NLRB: The Year In Review 
by George M. Mesrey 

Field Attorney — National Labor Relations Board 

Labor-management relations is a dynamic and continu-
ally evolving area of the law. In order to effectively repre-
sent their clients, labor practitioners must stay abreast of the 
frequent changes in policy and practice under the National 
Labor Relations Act. This article will help to achieve that 
objective by providing an overview of some of the latest 
developments in NLRB law and procedure. It should be noted, 
however, that the views expressed in this article are those of 
the author and not necessarily those of the National Labor 
Relations Board. 

Hospital Bargaining Units 

After protracted litigation, the Board's Final Rule on 
Collective Bargaining in the Health Care Industry was 
affirmed by the United States Supreme Court. See American 
Hospital Association v NLRB, 137 LRRM 2001 (April 23, 
1991). The Rule itself provides that the only bargaining units 
in acute-care hospitals for RC and RM petitions are the 
following: all registered nurses, all physicians, all professional 
employees except for physicians and registered nurses, all 
technical employees, all skilled maintenance employees, all 
business office clerical employees, all guards, and all other 
non-professional employees except for technical employees, 
skilled maintenance employees, business office clerical 
employees, and guards. 

A significant limitation on the scope of the Rule is that 
it only applies to "acute-care hospitals." An "acute-care 
hospital" is defined as a short-term care hospital where the 
average length of patient stay is less than 30 days or where 
over 50 percent of all patients are admitted to units where 
the average length of patient stay is less than 30 days. 
Specifically excluded from the definition of "acute-care 
hospital" are facilities which are primarily nursing homes, 
psychiatric hospitals, or rehabilitation hospitals. Moreover, 
the Board will presume that an employer is an "acute-care 
hospital" where, after issuance of a subpoena, the employer 
does not produce records sufficient for the Board to deter-
mine the status of the hospital. 

There are also a number of exceptions to the Rule of 
which practitioners should be aware. First, a labor organiza-
tion may petition for various combinations of the authorized 
units. The appropriateness of particular combinations will 
be decided on a case-by-case basis. It should be noted, 
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All of this presents formidable, but fertile grist for the 
work of the Council whose primary role, as I see it, is to 
keep our members aware of developments and thinking in 
the varied and mercurial world of labor law. And, while I 
look forward to working with the Council in this important 
educational role, I relish even more the thought of our several 
gatherings and the opportunity they will give me to come to 
know you better. I hope you will join us for our Winter and 
Spring meetings as well as the Annual Meeting and that you 
will help the Council and me make the work of our section 
as interesting as the sphere in which we, ourselves, work. 

NLRB: THE YEAR IN REVIEW — 

Continued from page 1 

however, that this exception can only be utilized by a labor 
organization. Second, in a case where there are existing non-
conforming units, the Board will find appropriate only units 
which comport, as much as possible, with the authorized units 
or combinations thereof. Third, Regional Directors may 
approve Stipulated Election Agreements where the unit sought 
is not one of the authorized units. The only caveat is that the 
stipulated unit cannot violate any express statutory provision 
or established Board policy other than the Rule. Finally, where 
"extraordinary circumstances" exist, the Board will deter-
mine the appropriate unit by adjudication to avoid accidental 
or unjust application of the Rule. Practitioners should be 
aware, however, that the party claiming "extraordinary cir-
cumstances" bears a heavy burden to demonstrate that its 
arguments are substantially different from those already 
considered by the Board when it formulated the Rule. A good 
example of the Board's narrow interpretation of this excep-
tion is St. Margaret's Memorial Hospital, 303 NLRB No. 
146 (July 29, 1991). 

Duty To Bargain 

In Dubuque Packing Company, Inc., 303 NLRB No. 
66; 137 LRRM 1185 (June 14, 1991), the Board formulated 
a new test to determine whether an employer's decision to 
relocate bargaining unit work is a mandatory subject of 
bargaining. Under Dubuque, the General Counsel can 
establish a prima facie case by showing that the employer's 
decision to relocate bargaining unit work was unaccompanied 
by a basic change in the nature of the employer's operation. 
If the General Counsel carries its burden, the employer can 
rebut the prima facie case in three different ways. First, it 
can establish that the work performed at the new location is 
significantly different from the work performed at the former 
location. Second, it can establish that the work performed 
at the former location was discontinued early and not moved 
to the new location. Finally, it can establish that the reloca-
tion decision involved a change in the scope and direction 
of the enterprise. Alternatively, the employer may proffer an 
affirmative defense by establishing that direct or indirect labor 
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costs were not a factor in the decision or that even if labor 
costs were a factor in the decision, the union could not have 
offered labor cost concessions sufficient to change the 
employer's decision to relocate. 

If the decision to relocate is found to be a mandatory 
subject of bargaining, the employer's obligation is to negotiate 
an agreement with the union or bargain to a bona fide 
impasse. The Board also noted that in the event the employer 
does not bargain with the union because the relocation deci-
sion has to be made or implemented expeditiously, such 
circumstances will be taken into account in determining 
whether the employer has violated Section 8(a)(5) of the Act. 

The concept of a change in the scope and direction of 
the enterprise, as set forth in Dubuque, was clarified in 
Noblit Brothers, Inc., 305 NLRB No. 37 (September 30, 
1991). Here, the Board stated that a decision involving 
substantially internal changes, e.g., having employees do 
essentially the same work with more advanced equipment or 
different work methods, will not amount to a change in the 
scope and direction of the enterprise. To constitute a change, 
the decision must restructure the business or completely 
change the form or type of business. 

In another case concerning the duty to bargain, the Board 
found that a smoking ban on an employer's premises during 
working hours was a mandatory subject of bargaining. W-I 
Forest Products Company, 304 NLRB No. 83; 138 LRRM 
1089 (August 30, 1991). In reaching this decision, the Board 
concluded that restrictions on employee smoking in the 
workplace are "working conditions" within Section 8(d) of 
the Act. 

Duty To Provide Information 

In Audio Engineering, Inc., 302 NLRB No. 152; 137 
LRRM 1129 (May 14, 1991), the union, four months after the 
expiration of its 8(f) contract with the employer, requested 
payroll records, timesheets, and tax records for individuals 
who performed work covered by the 8(f) contract. After 
several discussions with the union, the employer refused to 
furnish the information. The issue before the Board was 
whether, under Section 8(a)(5) of the Act, the employer was 
obligated to provide the information. The Board noted that 
the information request was made by the union to ascertain 
whether the employer had paid the proper wages and fringe 
benefits during the life of the 8(t) contract. The Board also 
acknowledged that the 8(f) contract did not prevent the union 
from filing a grievance and seeking redress on the matter after 
the contract expired. With these considerations in mind, the 
Board held that the employer's failure to provide the requested 
information to the union, pursuant to the unior's legitimate 
interest in policing the employer's compliance with the 
contract during its term, violated Section 8(a)(5) of the Act. 

Construction Contracts 

The Board recently addressed the difficult subject of 
construction contracts under Section 8(f) of the Act. In John 
Deklewa & Sons, 282 NLRB 1375; 124 LRRM 1185 (1987),  

the Board announced new rules governing contractual and 
bargaining obligations under Section 8(f) of the Act. This 
landmark decision left open a number of issues, however, 
including the issue of whether a recently expired 8(1) con-
tract would constitute a sufficient showing of interest for 
processing a representation petition. In Stockton Roofing 
Company, 304 NLRB No. 88; 138 LRRM 1193 (August 27, 
1991) the Board answered this question in the affirmative. 

In Stockton, the Board provided three reasons for its 
decision that a recently expired 8(1) contract would satisfy 
the showing of interest requirements for processing a 
representation petition. First, rather than allowing the 
employer to, in effect, if not in fact, "decertify" the union, 
the rule ensures that the employees will have the "constant 
availability of an electoral mechanism" in order to decide 
whether the union will continue as their bargaining represen-
tative. Second, holding an election based on an expired 8(1) 
contract streamlines the election process and diminishes the 
possibility of labor strife. Finally, the rule recognizes the 
realities of the construction workplace in that the union will 
often be the initial employment referral source for most of 
the employees employed by the employer. As a result, it is 
likely that a substantial number of employees will be interested 
in union representation. Practitioners should be cognizant of 
the rationale behind this decision because it might be indica-
tive of how the Board will rule in future cases concerning 
Section 8(1) of the Act. 

Election Objections 

The Board decided an important case during the last year 
regarding the procedure for filing election objections. In John 
T. Haas, Inc., 301 NLRB No. 46; 136 LRRM 1121 (January 
24, 1991), the Board overruled Drum Lithographers, 287 
NLRB 22; 127 LRRM 1227 (1987), and amended Section 
102.111 of its Rules and Regulations to provide that election 
objections will be considered timely if they are postmarked 
no later than the day before the due date. Practitioners should 
also not that, in a footnote, the Board amended Section 
102.111(b) to include representation petitions within the 
"postmark" rule as well. 

On a related note, the Board reaffirmed its longstanding 
policy in Williams Services, Inc., 302 NLRB No. 81; 137 
LRRM 1299 (April 11, 1991), that an employer acts at its own 
peril if it makes unilateral changes in terms and conditions 
of employment during the period when objections to an initial 
certification election are pending. In this case, the employer 
reduced its employees' wage rates and changed its policy con-
cerning the rotation of shift assignments while objections to 
the election were pending before the Board. The employer 
took these actions without providing notice to or bargaining 
with the union. The union was later certified as the employee's 
bargaining representative. In defense of the ensuing unfair 
labor practice charge, the employer correctly pointed out that 
the union was not certified as the employee's bargaining agent 
when it made the changes. It also argued that it was in the 
process of challenging the validity of the Board-conducted 
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	 the company. Based on this finding, the Board concluded that 
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CSW was an "employer" under Section 2(2) of the Act, and 
exercised jurisdiction over it. 

election at that time. The Board rejected the defenses proffered 
by the employer and concluded that the changes violated 
Section 8(a)(5) of the Act. 

Facsimile Rules 

In another procedural development, the Board recently 
revised Section 102.114 of its Rules and Regulations to include 
specific provisions concerning the filing of documents with 
the Agency by facsimile transmission. In general, the new 
rules provide that the Board will accept facsimile transmis-
sions of request for extension of time. Other documents are 
subject to advance approval by the appropriate regional office. 
Practitioners should note, however, that the Board will not 
accept certain documents by facsimile transmission under any 
circumstances. Among the prohibited documents are Unfair 
Labor Practice Charges, Representation Petitions, Answers 
to Complaints, Objections to Elections, Exceptions, and 
Requests for Review of Regional Director Decisions. 

Interference With Section 7 Rights 

In Sears, Roebuck and Co., 305 NLRB No. 23; 138 
LRRM 1239 (September 30, 1991), the Board held the 
employer did not violate Section 8(a)(1) of the Act when its 
employee relations manager told employees during the pre-
election period that the union might send someone out to 
break their legs in order to collect dues. The Board found 
in this decision that words of disparagement alone concern-
ing a union or its officials do not constitute unlawful inter-
ference. As a result, the Board overruled Future Ambulette, 
293 NLRB 884; 132 LRRM 1084 (1989), to the extent that 
it suggested anything to the contrary. The Board also found 
that the comment did not constitute an unlawful threat because 
the party making the threat must have the ability to carry it 
out. In the instant case, the employer was ascribing violent 
activity to the union and not to itself. Moreover, the Board 
concluded that the comment was merely the personal opinion 
of the manager and protected by the free speech provisions 
of Section 8(c) of the Act. 

NLRB Jurisdiction 

During the last year, the Board decided an interesting 
case concerning its exercise of jurisdiction over an entity 
involved in the railroad industry. In C.W.S., Inc., 300 NLRB 
No. 41; 135 LRRM 1223 (September 28, 1991), the Board 
was confronted with the issue of whether a company engaged 
in the business of loading and unloading railroad freight for 
various railroad carriers was an "employer" within the mean-
ing of Section 2(2) of the Act. This Section provides, inter 
alia, that the term "employer" shall not include any entity 
subject to the provisions of the Railway Labor Act. The Board 
asked the National Mediation Board to determine whether 
the statute applied to the company. The NMB decided that 
CWS was not directly or indirectly owned or controlled by 
or under common control with any carrier subject to the 
Railway Labor Act and declined to exercise jurisdiction over 

The Board used the same method for determining juris-
diction in United Jet Center, 304 NLRB No. 34; 138 LRRM 
1112 (August 21, 1991). Here, the employer operated an air 
charter service and provided refueling and maintenance for 
other aircraft. The Board asked the National Mediation Board 
to determine whether the employer was subject to the Railway 
Labor Act and it concluded that the empoyer was subject to 
the RLA. As a result, the Board declined to exercise juris-
diction and dismissed the representation petition. 

U.S. Supreme Court Review — 
1991 Term 

by Lauren A. Rousseau-Rohl 
Dykema Gossett 

During the course of this year, the United States Supreme 
Court decided many cases of significance to labor and 
employment law practitioners. The case which received the 
most attention from the legal community was the much 
publicized UAW v Johnson Controls decision', which 
declared fetal protection policies barring fertile women from 
performing certain jobs unlawfully discriminatory. In addi-
tion, the Supreme Court addressed the following issues in 
1991. 

Attorneys Fees And Costs 

In Kay v Ehrler2, a unanimous Supreme Court held that 
a lawyer who represents himself in a civil rights action is 
not entitled to an award of attorney's fees under the Civil 
Rights Attorney's Fees Awards Act of 1976. The Court noted 
that the Act was designed to encourage attorneys to repre-
sent victims of discrimination and to reduce the number of 
victims representing themselves. The Court reasoned that a 
rule authorizing awards of attorneys fees to pro se litigants, 
regardless of whether such litigants are members of the bar, 
would create a disincentive to employ counsel. The Court 
noted that "even a skilled lawyer who represents himself is 
at a disadvantage in contested litigation . . . the adage that 
'a lawyer who represents himself has a fool for a client' is 
the product of years of experience by seasoned litigators." 

In West Virginia University Hospitals Inc. v Casey', 
a divided Supreme Court held that prevailing parties in federal 
civil rights litigation may not recover the costs of experts used 
to prepare for trial under the 1976 Civil Rights Attorneys Fees 
Award Act. The Court held 6-3 that recovery is limited to 
$30 per day for those experts who actually testify at trial. 
Justice Stevens, joined by Justices Blackum and Marshall in 
dissent, noted that in enacting the Attorneys Fees Award Act, 
Congress intended to encourage victims of civil rights viola-
tions to file lawsuits by permitting such individuals to recover 
costs and fees. Stevens added that the Court's denial of costs 
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is contrary to Congressional intent, as it serves to discourage 
private litigants with little or no money from taking action. 
The significance of this case was diminished however, by the 
1991 Civil Rights Act, which permits prevailing parties to 
obtain expert fees in Civil Rights lawsuits. 

Arbitration Agreements 

In Gilmer v Interstate/Johnson Lane Corp4, the Court 
held 7-2 that a plaintiff was precluded from pursuing a lawsuit 
under the Age Discrimination in Employment Act ("ADEA") 
due to a prior pledge to arbitrate any disputes arising from 
his employment. Shortly after he was hired, plaintiff Gilmer 
was required to register with the stock exchange. The fifth 
paragraph of the registration form stated, "I agree to arbitrate 
any dispute, claim or controversy that may arise between me 
and my firm." Gilmer was fired six months later. He filed 
suit under the ADEA, and the employer moved to dismiss 
based on the arbitration agreement. The lower court denied 
the employer's motion, but the Fourth Circuit reversed. The 
Supreme Court affirmed, stating that Congress had intended 
out-of-court dispute resolution to coexist with the statutory 
scheme. The court rejected the argument that the agreement 
was unenforceable because the bargaining power of the 
employer was greater than that of the employee. The Court 
noted that there was no evidence in the record that Gilmer, 
an experienced businessman, was coerced or defrauded into 
agreeing to the arbitration clause. 

One week after the Supreme Court decided Gilmer, the 
Court set aside a Fifth Circuit decision permitting a female 
stockbroker to pursue a sex discrimination claim under Title 
VII even though final and binding arbitration was a condi-
tion of her employment. In Dean Witter Reynolds, Inc. v 
Alford', the Court remanded the case without comment for 
further consideration in light of the Gilmer decision. 

Scope of 1964 Civil Rights Act 

In EEOC v Arabian American Oil Co.', the Supreme 
Court ruled 6-3 that Title VII does not cover American com-
panies and their employees working overseas. The Bush 
administration argued that the reach of Title VII extends 
beyond the borders of the United States, but the Court stated 
that the government had failed to establish a clear congres-
sional intent as required to overcome the well-established 
presumption against extraterritoriality. The Court noted that 
Congress was free to amend Title VII to permit extraterritorial 
application if it so chose; the new Civil Rights Act does just 
that, extending job bias protection to U.S. citizens who work 
overseas. 

Liability of State Officials for Violation of Civil Rights 

In Hafer v Melo', the Supreme Court held that a state 
official may be held personally liabile for damages under the 
Civil Rights Act of 1871 for allegedly violating the civil rights 
of state employees. The justices affirmed a Third Circuit deci-
sion that Pennsylvania Auditor General Barbara Hafer may 
be held liable under Section 1983 to plaintiffs who alleged 
that she unlawfully fired them from state jobs. Hafer argued 
that under Will v Michigan Department of State Police', 
a state officer acting in an official capacity is not a person 
who may be sued under Section 1983. The Court agreed with 
Hafer as to state officers being sue in their official  capacities,  

but noted that state officers being sued in their individual 
capacities are "persons" for purposes of Section 1983, and 
may be held personally liable for actions taken in their official 
capacities. 

Discrimination in the Courtroom 

In Sky Chefs Inc v Dias', the Court vacated and re-
manded a Ninth Circuit decision upholding a $625,000 jury 
award to a woman for alleged sexual harassment where the 
employer had challenged the constitutionality of an all-female 
jury. The Court's ruling was made in light of its June 3, 1991 
decision in Edmonson v Leesville Concrete Co.', No. 
89-7743, which extended Batson v Kentucky to civil cases. 
The Batson decision prohibited prosecutors from using 
peremptory challenges to strike jurors solely because they 
were the same race as the criminal defendant. The Ninth 
Circuit in Sky Chefs had refused to extend Batson to an 
employer in a civil jury trial, stating that to assert a claim 
of discriminatory use of preemptory challenges, a petitioner 
must either be a member of the constitutionally protected class 
being excluded or must be asserting the rights of the excluded 
jury members. 

Preclusive Effects of Administrative Decisions 

The Supreme Court unanimously decided in Astoria 
Federal Savings & Loan Assoc. v Soliminon , that an 
employee can pursue an age discrimination claim under the 
ADEA in federal court even where a state administrative 
agency had previously ruled that the claim had no merit. The 
Court hald that the state administrative finding does not 
collaterally estop relitigation in court, as Congress envisioned 
when it passed the Act the possibility of federal considera-
tion after state agencies had addressed the same facts. The 
Court noted that state adminstrative findings, although not 
binding, may be entered into evidence at trial in federal court. 

Duty To Arbitrate After Expiration of Labor Agreement 

In Litton Financial Printing Division v NLRB'', the 
Supreme Court decided 5-4 that the employer was not re-
quired to arbitrate a layoff dispute that arose after the expira-
tion of a collective bargaining agreement. The Court stated 
that the Taft-Hartley Act doctrine which forbids unilateral 
changes in working conditions does not operate to keep in 
effect an arbitration clause after the labor agreement expires. 
The Court limited its holding in Nolde Brothers Inc. v 
Bakery Workers'', stating that Nolde Brothers did not create 
a broad rule that post-expiration grievances remain arbitrable. 
Rather, to be arbitrable, the grievance must involve facts and 
occurrences that arose before the expiration of the agreement. 

Duty of Fair Representation 

In Air Line Pilots Association International v 
O'Neill", the Supreme Court unanimously held that a union 
violates its duty of fair representation in negotiations over 
a strike settlement only if its actions are wholly irrational 
or arbitrary. At issue in the case was the negotiation of a back-
to-work agreement that ended a pilots' strike and allocated 
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U.S. SUPREME COURT REVIEW — 
1991 TERM — 
Continued from page 5 

positions between returning strikers and pilots who had 
worked during the strike. Some of the striking pilots alleged 
that the settlement was worse than complete surrender by the 
union. The Fifth Circuit agreed, and held that a union's deci-
sion as to the fate of its membership must be based on rele-
vant permissible factors, a rational conclusion based on con-
sideration of those factors, and a fair and impartial considera-
tion of all employees' interests. The Supreme Court criticized 
the decision of the Fifth Circuit because it failed to take into 
account the policy favoring peaceful settlement for labor 
disputes or the importance of evaluating the rationality of a 
union's decision in light of both the facts and the legal climate 
that existed at the time the decision was made. 
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Sexual Harrassment 
by Renate Klass 

Miller, Cohen, Martens & Ice, P.C. 

Both Federal and State Law 
Prohibit Sexual Harassment On The Job 

Both federal law, Title VII of the Civil Rights Act of 
1964, and Michigan law, the Elliott-Larsen Civil Rights 
Act,2  prohibit sexual harassment. The Equal Employment 
Opportunity Commission ("EEOC"), which administers the 
federal law, issued its guidelines prohibiting sexual harass-
ment on the job in 1980. The Michigan Elliott-Larsen statute 
has also defined sexual harassment as sex discrimination since 
at least 1980. Using virtually the same language as the EEOC 
guidelines, Michigan law describes unlawful sexual harass-
ment as: 

[U]nwelcome sexual advances, requests for sexual 
favors, and other verbal or physical conduct or com-
munication of a sexual nature when: 

A. submission to such conduct or com-
munication is made a term or condition 
either explicitly or implicitly to obtain 
employment . . . 

B. submission to or rejection of such con-
duct or communication by an individual is 
used as a factor in decisions affecting such 
individual's employment . . . 

C. such conduct or communication has the 
purpose or effect of substantially inter-
fering with an individual's employment 
. . . or creating an intimidating, hostile or 
offensive employment . . . environment. 

The terms of Paragraphs A and B above are relatively 
easy to understand. Obviously, if a manager tells a female 
employee that she must sleep with him in order to keep her 
job or that she will be demoted unless she is willing to "play 
around," that is unlawful sexual harassment. Paragraph C, 
however, is somewhat more ambiguous. Over the past 10 
years the courts have tried to define the phrase "intimidating, 
hostile or offensive employment environment." 

An Unwelcome Sexual 
Environment Can Be Unlawful 

One of the early questions was whether an employee had 
a legal claim where she was sexually harassed but suffered 
no loss of pay. This issue came up in the case of Mentor 
Savings Bank v Vinson, 477 U.S. 57 (1986). There a bank 
teller alleged, in part, that her supervisor had made sexual 
remarks and fondled her. The employer argued that there 
could be no sex harassment claim because the bank teller 
had not lost her job, had not been demoted and had suffered 
no loss of pay. The Supreme Court rejected the argument. 
It rules that a hostile environment could lead to a sexual 
harassment claim where it was so sufficiently severe or per-
vasive as to alter working conditions and create an abusive 
working environment. The employee need not suffer loss of 
income to have a sexual harassment claim. 

The Court, however, made it clear that sexual remarks 
or sexual conduct on a job are not unlawful unless they are 
"unwelcome." In other words, if two employees voluntarily 
develop a social/sexual relationship, that will not constitute 
unlawful sexual harassment. Similarly, if a man and a woman 
have voluntarily played pranks on one another, engaged in 
horseplay, or exchanged vulgar jokes, their conduct will not 
be viewed as unlawful sexual harassment. 

Offensive From Whose Perspective? 

The courts were initially unsure of how to evaluate com-
plaints about an offensive sexual atmosphere. For example, 
in Rabidue v Osceola Refining Company, 805 F.2d 611 
(6th Cir. 1986) the female employees proved that a super-
visor routinely made obscene remarks about them, called 
them vulgar names, decorated common work areas with 
posters of nude and partially clad women and refused to 
change his behavior even after the employer repeatedly asked 
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him to do so. The Sixth Circuit Court of Appeals concluded 
that this was not sexual harassment. In coming to that con-
clusion, it decided that a "reasonable person" would not have 
found this environment to be unduly offensive. The court 
suggested that some environments have always been "rough" 
and that if a woman stepped into that work place, she might 
have to accept it as it was. 

Subsequent Sixth Circuit decisions and the Michigan 
Court of Appeals have rejected that thinking. In Radtke v 
Everett, 189 Mich. App. 346 (1991) the Michigan Court of 
Appeals held that "in a sexual harassment case involving a 
woman, the proper perspective is to view the offensive con-
duct from that of the 'reasonable woman', not from that of 
the reasonable 'person'. Thus the severity or pervasiveness 
of the conduct should be viewed from the perspective of the 
victim, not that of a hypothetical employee irrespective of 
gender." 

The Michigan Court of Appeals specifically ruled that 
harassers are not entitled to continue to discriminate against 
women "merely because such harassment was the norm at 
the work place." After all, employment discrimination law 
strives to put all employees, black and while, old and young, 
male and female, on an equal footing. If one group is 
systematically harassed at the work place, that goal is 
defeated. 

How Severe Does It Have To Be? 

The courts have, however, stressed that not all harass-
ment rises to the level of unlawful conduct. The sexual harass-
ment becomes unlawful when it is of such a severe or per-
vasive nature as to alter the conditions of the victim's 
employment. 

In the Radtke case, a female employee was required to 
work at night with one of the two owners. While there were 
alone the co-owner sat next to her, placed his are around her 
neck and tried to restrain her when she attempted to get up. 
He then caressed her back and arms and attempted to kiss 
her, even after she had made it clear that his advances were 
unwelcome. When she complained to the other owner the 
following day, he told the that "women like her had to watch 
themselves around men because of their cute, bubbly per-
sonalities." The Michigan Court of Appeals found that the 
events of that evening constituted unlawful sexual harassment 
and found the employer liable. 

In an even more recent case, Downer v Detroit Receiv- 
ing Hospital, 	 Mich. App. 	Docket No. 118568 
(1991), the court found that an employer may be able to save 
itself from sexual harassment liability by immediately investi-
gating the allegation and appropriately disciplining the 
harrasser. 

Objecting To And Complaining About Harassment 

Female employees who face sexual remarks or conduct 
on the job should make it clear that the comments and con-
duct are unwelcome, intimidating, hostile and offensive. In 
addition, they should notify management and seek out their 
union's assistance. If the activities continue, they should keep 
a log or diary describing the harassment. 

Female employees who work for employers with a work 
force of 15 or more, may complain to the EEOC. Its Detroit 
telephone number is 226-7636. The Michigan Department of 
Civil Rights will accept charges against employers with one 
or more employees. The Department's telephone number is 
256-2570. EEOC and Department charges should generally 
be filed within 180 days of the event. In the alternative, 
employees may also file complaints directly in state court 
within three years of the harassment. 

Requests For Union Representation 

Union stewards who are asked to represent employees 
who have been disciplined for alleged harassment should treat 
those requests as they would any other requests for union 
representation. In other words, they should investigate the 
discipline and its alleged cause. If a grievance is filed, they 
should pursue it just as they pursue any other grievance — 
based on their investigation and judgment about its merits 
and likelihood of success at arbitration. 

ENDNOT'ES 

1. 42 U.S.C. §2000e et seq. 
2. MCL §37.2101, et seq. 

Michigan Supreme Court Update 
by David A. Rhem 

Varnum, Riddering, Schmidt & Howlett 
Grand Rapdis • Kalamazoo • Lansing • Grand Haven 

Negligent Evaluation 

The odyssey of the negligent evaluation tort has ended. 
The Michigan Supreme Court in Ferrett v General Motors 
Corp, 438 Mich 235 (1991), ruled: 

We decline to recognize an action in tort for 
negligent evaluation. An action may be maintained, 
if at all, only for breach of a contractual obligation 
to evaluate. 

(Id at 242) 

Ferrett was an at-will employee. As such, he had no 
enforceable contract right to be evaluated or correctly 
evaluated prior to being discharged. There is also no right 
arising at common law, as a matter of public policy, to be 
evaluated or correctly evaluated by one's employer. Thus, 
there was no legal duty independent of the employment rela-
tionship to support a tort claim for negligent evaluation. 

Ex Parte Contact 

Labor and employment litigation attorneys deal regularly 
with issues involving an employee's treating physician or other 
health professionals. The court in Domako v Rowe, 438 Mich 
347 (1991), resolved conflicting Court of Appeals decisions 

Continued on page 8 
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MICHIGAN SUPREME COURT UPDATE — 
Continued from page 7 

over the propriety of ex parte contacts with an opposing 
party's treating physician. Although Domako was a medical 
malpractice case, its holding and analysis apply in the 
wrongful discharge, handicap, and workers' compensation 
areas. The Domako court determined that ex parte contacts 
with a treating physician are permissible once the physician-
patient privilege has been waived. Waiver of the privilege 
can occur when it is not timely asserted either in response 
to a request for documents (MCR 2.310; 2.314(B)(1)) or at 
a deposition (MCR 2 .302(B)(1)(b)). A treating physician is 
not, however, required to cooperate in any informal discovery. 
Protective orders are also available to establish the parameters 
of any informal discovery conducted through ex parte 
contacts. 

Attorneys Fees 

Finally, the court in Gilroy v General Motors Corp 
(after remand), 438 Mich 330 (1991), resolved an attorneys 
fees dispute arising out of Section 821 of the Workers' 
Disability Compensation Act. GM contested Gilroy's claim 
for workers' compensation benefits but voluntarily paid her 
disability benefits pursuant to a collectively bargained dis-
ability plan. A hearing referee awarded Gilroy benefits and 
also ordered GM to pay statutory attorneys fees. GM objected 
to paying any attorneys fees based on the voluntarily paid 
disability benefits. Strictly construing Section 821, the court 
determined that GM had not "enforced an assignment," but 
had only reduced its workers' compensation liability pursuant 
to Section 354 by coordinating sickness and accident and 
extended disability benefits previously paid to the injured 
employee. To hold otherwise would provide a windfall for 
Gilroy's attorney who had done nothing to obtain the disability 
benefits, and would discourage employers and their insurance 
companies from providing sickness and accident benefits to 
injured employees until they begin receiving workers' com-
pensation benefits. 

Michigan Court 
of Appeals Update 

by Michael D. McFerren 
Sachs, Kadushin, O'Hare, 
Helveston & Waldman, PC 

HANDICAPPERS' CIVIL RIGHTS ACT — 
DUTY TO EXHAUST ADMINISTRATIVE 

REMEDIES UNDER PERA 

Jackson v City of Flint, Nos: 121776, 125281, (Michigan 
Court of Appeals, September 4, 1991) 

Plaintiff was covered by a collective bargaining agree-
ment, negotiated under PERA, which gave him the right to 
challenge his employer's decision not to return him to work 
by submitting to an examination by an independent doctor. 
Rather than exercise this right, plaintiff filed a Michigan 

Handicappers' Civil Rights Act suit. MCL 37.1101 et seq, 
MSA 3.550(101) et seq. The Court of Appeals held that the 
trial court properly denied defendant's motion for a JNOV, 
because plaintiff had no duty to exhaust his administrative 
remedies before proceeding to suit. This holding is an 
extension of Marsh v Dep't of Civil Service, 142 Mich App 
557 (1985) lv den 424 Mich 881 (1986), in which the Court 
of Appeals held that employees in the state classified civil 
service were not obliged to exhaust their administrative 
remedies prior to filing a HCRA suit. 

HANDICAPPERS' CIVIL RIGHTS ACT — 
FEDERAL PRE-EMPTION 

Adkerson v MK - Ferguson Company, No 120434 (Mich-
igan Court of Appeals, September 3, 1991) 

Plaintiff, a union carpenter at a nuclear facility, was 
discharged after a psychological evaluation revealed a high 
likelihood that plaintiff was an alcoholic. Plaintiff was covered 
by a collective bargaining agreement which required employee 
to complete successfully the psychological evaluation. The 
Court of Appeals held that plaintiff's HCRA suit was not pre-
empted by §301 of the LMRA, because plaintiff "had an 
independent, non-negotiable right not to be discriminated 
against on the basis of handicap," despite the collective 
bargaining agreement's provision on psychological testing. 
The Court also held that plaintiff's suit was not pre-empted 
by the Atomic Energy Act, 42 USC 2011, et seq. 

EMPLOYEE BENEFITS — CO-ORDINATION OF 
BENEFITS — SELF INSURED PLANS 

Auto Club Insurance Association v Frederick & Herrud, 
Inc., No. 135974 (Michigan Court of Appeals, October 8, 
1991). 

This case has been up and down the appellate ladder 
several times. The latest decision follows remand from the 
United States Supreme Court for reconsideration in light of 
FMC v Holliday, 498 US _, 111 SCt _, 112 LEd 2d 
356 (1990). The Court of Appeals holds that the no-fault act's 
requirement that no-fault insurance be secondary to an injured 
party's health and accident insurance is pre-empted by ERISA 
where the injured party's health and accident insurance 
coverage is provided by a self-insured's ERISA-governed plan. 
MCL 500.3109a; MSA 24.13109(1); 29 USC 1144(a). The 
Court held further that the health and accident insurance plan 
here at issue was "self-funded" despite its purchase of stop-
loss insurance from an insurance carrier. In short, this case 
reiterates what several other courts have found — that FMC, 
supra, effectively overrules Northern Group Services, Inc. 
v Auto Owners Ins. Co, 833 F2d 85 (CM, 1982), cert den 
486 US 1017; 108 SCt 1754; 100 LEd 2d 216 (1988). As a result 
of this decision, it appears that persons injured in automobile 
accidents who are covered by both no-fault and ERISA-
governed health and accident insurance plan will look for 
primary benefits from the health and accident plans if that 
plan is provided by an insurance carrier, but will look for 
primary benefits from the no-fault carrier where the health 
and accident plan is self-insured (and the plan contains a 
provision that it is the secondary insurer for automobile-
related injuries). 
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MERC Update 
by Kathryn A. VanDagens, Esq. 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

Township of West Bloomfield (Police Department), C90 
F-140 (9/6/91). 

In a decision to which no exceptions were filed, Admin-
sitrative Law Judge Kurtz held that the contents and format 
of a promotional examination are a permissive subject of 
bargaining, and that where the parties have negotiated detailed 
language regarding promotion and the criterion to be followed 
by the employer, the employer has met its statutory obliga-
tion to bargain. Finally, Judge Kurtz held that despite the fact 
that the employer had announced that a test would be given 
with fewer recommended resource materials, this was not 
clear notice to the union that the exam itself would be 
different. Therefore, the union's charge, which was not filed 
until after the exam was given, was timely. However, the 
charge was dismissed on its merits. 

City of Detroit, Department of Public Works (Street 
Maintenance Division), C90 E-93 (9/6/91). 

The employer's method of recording time and attendance 
is a permissive subject of bargaining, so the employer did 
not commit an unfair labor practice when it changed its time-
keeping system, Administrative Law Judge Kurtz held. No 
exceptions were filed. In addition, the employer instituted a 
new disciplinary procedure in conjunction with the new 
system. However, the charge on this issue was dismissed as 
well where there was no evidence that the new discipline 
procedure applied to the supervisors represented by the union, 
although it did apply to those employees they supervised. 

County of Macomb (Sheriff's Department), UC89 L-61 
(Act 312) (9/20/91). 

County of Kent and Kent County Sheriff, UC90 B-13 
(Act 312) (9/20/91). 

County of Macomb (Sheriff's Department), UC90 A-3 
(Act 312) (9/20/91). 

All three decisions held that corrections officers and/or 
corrections officers' supervisors are not eligible for Act 312 
arbitration because they do not meet the second prong of the 
test set forth in Capitol City Lodge FOP v Ingham Coun-
ty, 115 Mich App 166 (1986). Specifically, it could not be 
shown in any of the cases that a work stoppage among the 
group in question would threaten community safety because 
the personnel could be effectively replaced. 

The Basic Impact of the OWBPA 
On Voluntary Early Retirement 

Incentive Plans 
by Thomas P Hustoles, Senior Partner 

Miller, Canfield, Paddock and Stone 
Kalamazoo and Lansing Offices 

Introduction 

The Older Workers Benefit Protection Act of 1990 
("OWBPA"; or "the Act"), S.1511, Public Law No. 101-433, 
was signed on October 16, 1990. The text of the Act, as 
illuminated by its legislative history, has various impacts on 
your client's early retirement "incentive" ("ERI") plans. 
If such a plan has not been reviewed in light of the Act, 
experience would indicate that it probably contains one or 
more provisions which arguably have become or will become 
a violation of the Age Discrimination in Employment Act 
("ADEA"; 29 U.S.C. 621 et seq.). This conclusion is dic-
tated by the text of the Act as it will be interpreted in light 
of its troublesome legislative history, which is contained prin-
cipally in S. Rept. No. 101-263, H. Rept. No. 101-664, and 
the House Explanation of S. 1511 as approved by the Senate 
(Congressional Record, 10/2/90). 

Effective Dates 

There are various effective dates of the OWBPA. 
Employee benefits and plans established or changed on or 
after October 16, 1990, must comply. Existing plans or 
benefits not modified after October 16, 1990, and not con-
tained in a collective bargaining agreement, had to comply 
by April 14, 1991 (180 days after the Act's enactment). If any 
benefit or plan which would be superceded by the Act was 
contained in a collective bargaining agreement that existed 
as of October 16, 1990, then the parties to the contract have 
until the contract expires or June 1, 1992 to comply, which-
ever comes first. Finally, if the plan or benefit is superceded 
by the Act, but compliance would require a change in state 
or local law (i.e., the plan is a statutory plan), the employer 
has until October 16, 1992 to comply. 

General Impact of the OWBPA 

The Act expressly reverses the Supreme Court's deci-
sion in Betts v Ohio, 492 U.S. 158, 106 L.E.2d 134, 109 S.Ct. 
2854 (1989) and reinstates the long standing Equal Employ-
ment Opportunity Commission/Department of Labor "equal 
cost or equal benefit" rule which Betts had overturned. That 
is, employers may once again make distinctions in employee 
benefits based upon age only "where, for each benefit or 
benefit package, the actual amount of payment made or cost 
incurred on behalf of an older worker is no less than that 
made or incurred on behalf of a younger worker, as permis-
sible under Section 1625.10, Title 29, Code of Federal Regula-
tions (as in effect on June 22, 1989) . . . " [Section 103 of 
the OWBPA, which amends Section 4(0(2) of the ADEA]. 

Continued on page 10 
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Continued from page 9 

In addition, an employer may, according to the text of 
the OWBPA, make distinctions based upon age where it is 
observing the terms of a bona fide employee benefit plan "that 
is a voluntary early retirement incentive plan consistent with 
the relevant purpose or purposes of the Act" [Section 103 
of the OWBPA]. This, at first blush, and without further study, 
would appear to expressly endorse early retirement incentive 
plans. However, if one reads Senate Report 101-263, and the 
Statement of Managers of the OWBPA, it is clear that since 
two of the purposes of the ADEA are to "prohibit arbitrary 
age discrimination in employment," and "to promote employ-
ment of older workers based upon their ability rather than 
age," some provisions in early retirement incentive plans 
which formerly were at least arguably valid are via the 
OWBPA now at least arguably invalid. 

To be specific, reading the OWBPA together with its 
legislative history makes the following propositions 
reasonably clear: 

1. Although two Circuit Courts of Appeal had expressly 
sanctioned plans which provide true retirement incentives, 
i.e., those that decrease as the age of the employee increases 
[e.g., if you retire at 55, the lump sum buy out is X; if you 
retire at 60, the lump sum buy out is Y (a lesser amount); 
etc.], the OWBPA's legislative history frowns on any such 
schedule. S. Rept. 101-263 flatly states that: 

"[e]arly retirement incentive plans that deny or 
reduce benefits to older workers while continuing 
to make them available to younger workers may 
encourage premature departure from employment by 
older workers. This not only conflicts with the pur-
pose of eliminating age discrimination in employee 
benefits; it also frustrates (rather than promotes) the 
employment of older persons." 

This alone arguably invalidates many collectively bargained 
plans which contain schedules which decrease incentive 
payments as employees get older. 

2. On the same rationale, any upper age limit on 
participation in an ERI plan (i.e., this plan is open only to 
employees between the ages of 55-60) is made arguably 
unlawful by the legislative history. 

On the other hand, the Act or the legislative history of 
the OWBPA looks favorably upon certain historically typical 
provisions of ERI plans, including the following: 

a. A minimum threshold age for participation; 
b. "Window period" plans (this plan is available 

only from date X to date Y); 
c. Across the board increases in age and/or service 

credits; 
d. Flat across the board dollar incentives (e.g., 

$20,000.00 for any eligible employee who elects 
an ERI); 

e. Service-based ERI benefits (e.g., $1,000 x years 
of service); and 

f. ERI benefits equal to a percentage of one's 
salary. 

ERI Releases 

As most practitioners already know, pursuant to Title 2 
of the OWBPA, any release which is intended to waive ADEA 
claims must satisfy various tests, including that the waiver 
(1) be knowing and voluntary, (2) be written in plain English, 
(3) specifically refer to ADEA rights, (4) may not waive 
claims arising after the date of the waiver, (5) must provide 
additional consideration, and that (6) the releasor must be 
advised in writing to consult an attorney, (7) have 21 days 
to consider the agreement, and (8) have 7 days to revoke the 
agreement. 

In addition, if the waiver is part of an ERI or other "exit 
incentive or employment termination" program, the 21 days 
for consideration is expanded to 45 days, and the employer 
must advise employees in writing of eligibility factors, 
employees and classifications covered, time limits, and other 
specified information. 

Conclusion 

For the reasons suggested, any legal review of ERI plans 
requires study of the OWBPA and its legislative history. Future 
litigation will flesh out the parameters of precisely which 
"incentives" will be allowed under the ADEA as amended 
by the OWBPA. The text of the Act also contains assorted 
provisions sanctioning various aspects of defined benefit 
pension plans which are beyond the scope of this brief 
treatment. 

Michigan Legislative Update 
by Christine Kuzara 

Legislative Service Bureau 

Bills Introduced: 

SB 318 PREVAILING WAGES 
HB 5165 (Honigman/Middleton) Repeals the prevailing 

wage act. 

SB 496 COLLECTIVE BARGAINING (DiNello) Re-
quires teacher contracts to be negotiated for only 
one year at a time. 

SB 498 BARGAINING REPRESENTATIVES (DiNello) 
Prohibits an elected official of a local govern-
mental unit from simultaneously serving as a 
bargaining representative of a labor organization 
with which that local government unit bargains. 

SB 562 UNION DUES (DiNello) Creates the "worker 
political independence act" which prohibits the 
use of union dues and fees for noncollective 
bargaining activities. 
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SB 570 EQUAL PAY (Arthurhultz) Prohibits an employer 
through the Elliott-Larsen Civil Rights Act from 
failing or refusing to provide equal compensation 
for comparable work because of religion, race, 
color, national origin, age, sex, height, weight, 
or marital status. 

SB 571 EQUAL PAY (Arthurhultz) Prohibits an employer 
through the Michigan Handicappers' Civil Rights 
Act from failing or refusing to provide equal 
compensation for comparable work because of a 
certain handicap. 

SB 572 CIVIL RIGHTS (Arthurhultz) Creates an 
African-American affairs commission and an 
office of African-American affairs in the Depart-
ment of Civil Rights. 

SB 573 AFFIRMATIVE ACTION (Arthurhultz) Creates 
the Michigan Equal Employment and Business 
Opportunity Act. 

SB 588 EMPLOYMENT SECURITY (N. Smith) Pro-
vides for the proration of unemployment benefits. 

SB 637 TEACHER TENURE (Emmons/Dalman) 
HB 5375 Lengthens the probationary period required 

before earning tenure, requires annual perfor-
mance evaluations during the probationary 
period, and clarifies certain definitions. 

• The Act effectively overrules Wards Cove.' Employers 
must now establish that a neutral policy which adversely 
affects a protected group is necessary to the business and 
that this necessity outweighs the discriminatory effect. 
Section 703(k) of Title VII (42 U.S.C. § 2000e-2). 

• The Act also effectively overrules Patterson v McLean 
Credit Union' by extending coverage of Section 1981 of 
the Civil Rights Act of 1866 (42 U.S.C. § 1981) to all aspects 
of employemnt, including discharge. 

• The Act also addresses Lorance v AT&T Technologies' 
by allowing discrimination complaints over seniority 
systems to be brought as late as when the complaining 
individual is injured by the system. Section 706(e). 

• Non-participating but adversely affected individuals may 
now challenge court-approved consent decrees after the 
fact. Section 703(n). 

• Jury trials are now available in Title VII cases, and therefore 
will be available under the Americans with Disabilities Act. 

• Successful plaintiffs in disability, religion, or gender-based 
intentional discrimination cases under ADA, Title VII or 
Section 501 of the 1973 Rehabilitation Act (29 U.S.C. § 791) 
may recover emotional distress and punitive damages 
within a $50,0004300,000 range, depending on the size 
of the employer's workforce. Previously, such awards were 
limited primarily to back pay. 

SB 639 
HB 5356 

HJR V 

TEACHER TENURE (Welborn/Bandstra) 
Revises review procedures and standard of review 
of the State Tenure Commission. 

WHISTLEBLOWERS' PROTECTION (Young, 
Jr.) Provides constitutionally for whistleblowers' 
protection for employees in the state classified 
civil service. 

• Even if an employer has a legitimate reason for the adverse 
action, the plaintiff may still prove that discrimination was 
a partial motivation and recover damages. Section 703(m). 

• U.S. citizens employed abroad by U.S. employers are now 
protected by Title VII and ADA. 

• The "norming" of employment tests based on race, color, 
religion, gender, or national origin is now prohibited. 

HB 5221 HOSPITAL CLOSURE (Yokich) Requires notice 
of intent to close a hospital and certain job re-
training and placement programs for hospital 
employees. 

Highlights of the 
New Civil Rights Act 

by Gregory M. Palmer 
Varnum, Riddering, Schmidt & Howlett 

In a November 21 White House session, President Bush 
signed into law the Civil Rights Act of 1991. The new Act 
became effective upon signing and makes some significant 
changes in the federal civil rights laws. Some of the most 
notable changes are as follows: 

For discrimination claimants, the amendments clearly 
make pursuit of federal claims a more viable option. For 
employers, a more focused approach to the impact of facially 
neutral policies and available alternatives may avoid costly 
disputes later. 

EDITOR'S NOTE: There will be a thorough discussion of 
the new Civil Rights Act as one of the Saturday morning 
features of the Labor Section Winter Meeting; see notice on 
Page 12. 

ENDNOTES 

1. Wards Cove Packing Co. v Atonio, 490 U.S. 642; S. 
Ct. 2115 104 L. Ed. 2d 733 (1989). 

2. 491 U.S. 164; 109 S. Ct. 2363; 105 L. Ed. 2d 132 (1989). 

3. 490 U.S. 900; 109 S. Ct. 2261; 104 L. Ed. 2d 961 (1989). 
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1992 WINTER MEETING OF THE 
LABOR RELATIONS LAW SECTION 

FRIDAY, JANUARY 24, 1992 

5:30 - 7:00 p.m. 	 Cocktails and Hors d'oeuvres 
hosted by the Labor Section 

7:00 p.m. 	 Dinner 

8:15 p.m. 

9:00 p.m. 

SATURDAY, JANUARY 25, 1992 

7:30 - 8:00 a.m. 

8:00 - 9:00 a.m. 

9:00 - 10:45 a.m. 

11:00 - 12:30 a.m. 

Thomas Geoghegan, Chicago labor lawyer and author of Which Side 
Are You On?, a provocative, insightful book that combines an entertaining tale 
of a Harvard Law grad's coming of age as a lawyer representing unions and 
disident union members and a critical look at the past, present and future of 
the American labor movement. 

Afterglow (non-alcoholic) 

Continental Breakfast 

NLRB and MERC Updates 

Roundtable on Ethnic and Gender Bias in the Courts — Sheldon Stark, 
Moderator, and representatives of bench, bar, media and public. 

Presentations on the 1991 Civil Rights Act including a review of the statutory 
and case law background and detailed analysis by plaintiffs' and defendants' 
attorneys. 

WEBER'S INN, Ann Arbor, again will be the location, and the price again will be $30.00 per person, covering Friday night 
cocktails, dinner with wine, afterglow and Saturday morning continental breakfast. Reservation forms are being mailed, but 
to be sure of hotel reservations we suggest you call Weber's Inn as soon as possible (phone 313-769-2500). 
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