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USING GRAND JURY
MATERIALS IN

CIVIL LITIGATION 
Stuart M. Israel

The “obligation of secrecy” governing grand jury materials is
the subject of Fed.R.Crim.P. 6(e). The rule does not bar all
discovery, disclosure, and use of grand jury materials in civil
litigation.

Grand jury materials may be used in labor, employment,
ERISA, and other civil litigation where circumstances warrant, as
addressed in the following non-exhaustive collection of pertinent
citations and authorities.

1.  
The Rule 6(e)(2) “obligation of secrecy” applies only to the

categories of persons listed in Rule 6(e)(2)(B)(i)-(vii): a grand
juror, an interpreter, a court reporter, an operator of a recording
device, a person who transcribes recorded testimony, an attorney
for the government, and others listed in Rule 6(e)(3)(A).

Where the secrecy obligation applies, it is not absolute. Rule
6(e)(3) lists exceptions. See also 18 U.S.C. 3322, titled
“Disclosure of Certain Matters Occurring Before Grand Jury.”

Under Rule 6(e)(3)(E), a court “may authorize disclosure—
at a time, in a manner, and subject to any other conditions that it
directs—of a grand jury matter.” In particular, Rule 6(e)(3)(E)(i)
permits the court to authorize disclosure “preliminarily to or in
connection with a judicial proceeding.”

2.  
The secrecy obligation does not restrict persons not listed in

the Rule 6(e)(2)(B) and (3) categories—like grand jury witnesses.
Rule 6(e) “imposes no obligation of secrecy on persons or entities
that are not included on that list.” Dassault Systemes, SA v.
Childress, 663 F.3d 832, 847 (6th Cir. 2011).  

See (1) U.S. v. Sells Engineering, Inc., 463 U.S. 418, 425
(1983) (grand jury witnesses are not restricted by Rule 6(e)(2)); (2)
U.S. v. Gigliotti, 2015 WL 13691780 at *2 (E.D.N.Y.) (applying
Sells, Rule 6(e)(2) “imposes no obligation of secrecy on grand
jury witnesses”); (3) Oracle Corp. v. SAP AG, 566 F.Supp.2d
1010, 1011 (N.D. Cal. 2008) (applying Sells, “[w]itnesses are not
under the [Rule 6(e)(2)] obligation of secrecy”); (4) In re Graphics
Processing, 2007 WL 2127577 (N.D. Cal.) at *2 (“a witness
appearing before a grand jury is thereafter free to hold a press
conference and reveal everything that was asked of him or her and
what his or her answers were”); (5) Alpert v. Riley, 2009 WL
1226767 (S.D. Tex.) at *4 (a grand jury witness “has no Rule 6(e)
protection from discovery”); and (6) Lockheed Martin Corp. v.
Boeing Co., 393 F.Supp.2d 1276, 1279 (M.D. Fla. 2005) (Rule
6(e)(2) “does not impose a secrecy requirement on grand jury
witnesses” or “provide for a privilege or protection upon which a
witness may rely to withhold documents and information related
to a grand jury investigation”).

See also (1) Congressional Research Service, Federal Grand
Jury Secrecy: Legal Principles and Implications for Congressional
Oversight (2019) at 9-10 and notes 72 and 78 (citing Sells and
First, Fourth, Fifth, Sixth, and D.C. Circuit decisions; “grand jury
witnesses are not included on the [Rule 6(e)(2)(B)] list of persons
precluded from disclosing grand jury matters”) and (2) the Notes
of the Advisory Committee from 1944, which specify that Rule 6(e)
“does not impose any obligation of secrecy on witnesses.”  

3.  
Courts authorize disclosure and discovery of grand jury

materials in civil litigation on fairness grounds, especially where
one party to the civil action—a target or witness in the grand jury
proceedings or related criminal matters--has the materials but
other parties to the civil litigation do not.  

See, e.g., (1) U.S. v. Proctor & Gamble, 356 U.S. 677, 683
(1958) (there may be “particularized need” to not restrict grand jury
materials for use to “impeach a witness, to refresh his recollection,
to test his credibility and the like”); (2) Douglas Oil Co. v. Petrol
Stops, 441 U.S. 211, 222 n.12 (1979) (courts may direct disclosure
of grand jury materials, “to avoid a possible injustice in another
judicial proceeding”; citing Proctor & Gamble, the “typical
showing of particularized need” to lift secrecy restrictions “arises
when a litigant seeks to use” grand jury materials to impeach,
refresh recollection, test credibility and the like); (3) U.S. v.
Fischbach & Moore, Inc., 776 F.2d 839, 844-845 (9th Cir. 1985)
(“One party’s possession of grand jury transcripts necessarily
favors disclosure to the opposing party as a matter of fairness and
because there is a lesser interest in secrecy after the initial
disclosure”); (4) In re Catfish Antitrust Litig., 164 F.R.D. 191,
194-195 (N.D. Miss. 1995) (it is “highly relevant” to the question
of disclosing grand jury transcripts to plaintiffs for impeachment
and refreshing recollection that defendants “are already in
possession of the requested transcripts”); (5) U.S. Industries, Inc.
v. U.S. District Court, 345 F.2d 18, 23 (9th Cir. 1965) (it is “highly
inequitable and averse to the principles of federal discovery to
allow one party access to a government document and not the
other”); (6) SEC v. National Student Marketing Corp., 430 F.Supp.
639, 641 (D.D.C. 1977) (it would be “exceedingly inequitable,
discriminatory and contrary to the principles of federal discovery
to allow one party access to the grand jury transcripts but not the
remaining parties”); (7) Callahan v. A.E.V. Inc., 947 F.Supp. 175,
178-179 (W.D. Pa. 1996) (“Courts have consistently held that use
of a grand jury transcript to refresh the memory of witnesses or to
impeach witnesses is a valid use of the transcripts”); (8) In re
Cement-Concrete Block, 381 F.Supp. 1108, 1111 (N.D. Ill. 1974)
(it is “highly inequitable and adverse to the principles of federal
discovery to allow the defendants in a civil suit access to grand jury
transcripts but not the plaintiffs”); and (9) In re Shopping Cart
Antitrust Litig., 95 F.R.D. 309, 315 (S.D.N.Y. 1982) (“Disclosure
of the grand jury transcripts is necessary to ensure that both sides
to this litigation have equal access to relevant evidence and
information which may lead to admissible evidence”).
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Further, Rule 6(e) does not apply to government reports of
interviews and witness statements, which typically predate grand
jury proceedings.  See, e.g., U. S. v. Rutherford, 509 F.3d 791, 795
(6th Cir. 2007) (“Mere contact with a grand jury, however, does not
change every document into a matter ‘occurring before a grand
jury’ within the meaning of Rule 6”) and In re Optical Disk Drive
Antitrust Litigation, 801 F.3d 1072, 1078 (9th Cir. 2015) (FBI tape
recordings were not the product of the grand jury investigation
covered by 6(e)).

And see In re Grand Jury Subpoena, Judith Miller, 493 F.3d
152, 154 (D.C. Cir. 2007) (grand jury “secrecy is not unyielding
when there is no secrecy left to protect”). 

4.  
Under Rule 6(e)(3)(F), a “petition to disclose a grand-jury

matter under Rule 6(e)(3)(E)(i) must be filed in the district court
where the grand jury convened.” Generally, the petition must be
served on the government and the parties to the judicial
proceeding “in connection with” which the disclosure is sought.
See also Rule 6(e)(3)(A)(i).

Conclusion  

I leave it to you to further research the many legal and
situational nuances of using grand jury materials in civil litigation.
My objective is to alert you that grand jury materials may be an
important—and the exclusive—source of information relevant to
labor, employment, ERISA, and other civil litigation—and that
this information that may be available in Fed.R.Civ.P. 26, 30, 33,
34 discovery notwithstanding the Fed.R.Crim.P. 6(e)(2) “obligation
of secrecy.” �

THINKING ABOUT
‘THE OTHER FELLA’: 
AVERN COHN’S LIFE
AND THE LAW 

Jack Lessenberry’s and Elizabeth
Zerwekh’s new book on Judge
Avern Cohn’s 70-year legal career
has just been published. Anything
written by or about Judge Cohn
is going to be a great read, so get
this book. 

John G. Adam
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THE PENDULUM SWINGS:
PREDICTING THE BIDEN NLRB

Russell S. Linden

President Biden says he “intends to be the most pro-union
president you have ever seen.” This is evident in his reshaping the
National Labor Relations Board (“NLRB”). In an unprecedented
action, Biden quickly sacked the Trump-appointed NLRB General
Counsel (“GC”), replacing him with Jennifer Abbruzzo. She
served as deputy GC during the Obama administration and as
counsel for the CWA. As GC, a powerful position, Abruzzo will
establish NLRB policy and set the agency’s agenda. 

President Biden then made Obama appointed NLRB member
Lauren McFerran the new Chairperson and appointed two Board
seats with union-side labor lawyers, Gwynne Wilcox and David
Prouty. Democrat nominees now hold three of the five Board
member seats through August 2023. These appointments ensure that
the NLRB will likely aid Biden’s pro-union agenda and presumably
result in reversal of many decisions of the Trump NLRB. 

After Trump’s 2016 election, an article in the Winter 2017
Lawnote issue predicted a pendulum swing in NLRB that would
favor employers. Many of those predictions came true, such as rules
or decisions that (1) contracted what constitutes protected concerted
activity, (2) narrowed the  definition of joint employer, (3) overruled
precedent permitting micro bargaining units which eased union
organizing efforts, and (4) adopted a new standard for determining
whether handbook policies or work rules violate the National
Labor Relations Act (the Act). 

Changes in those areas as well as in many others should be
anticipated in light of the reconfigured “Biden” NLRB. These
expected changes may seem surprising to lawyers accustomed to
stare decisis but not to those who practice at the NLRB. Unfortunately,
the NLRB does not offer stability,  political fortune frequently
dictates changes in  interpretations of the Act. 

Moreover, the Supreme Court has placed its imprimatur on the
NLRB’s ability to reverse course, noting the NLRB has “the
responsibility to adapt the Act to changing patterns of industrial life”
and to hold that the NLRB’s “earlier decisions froze the
development of this important national labor law would misconstrue
the nature of administrative decision making.” NLRB v. J.
Weingarten, Inc., 420 U.S. 251, 265-266 (1975). Acting with this
license, the new Biden GC memos indicate that the pendulum will
now swing in favor of unions and employees with an announced
objective of a “vigorous enforcement” of the Act.  

GC Abruzzo’s GC Memo 21-04 states that “over the past few
years” the  NLRB has overruled “many legal precedents which
struck an appropriate balance between the rights of workers and
the obligations of unions and employers.” She warns there are many
issues that “should be carefully considered to determine whether
current law ensures that employees have the right to exercise
their fundamental Section 7 rights both fully and freely.”  

The GC memo offer a “pendulum” blueprint of changes that
will favor union organizing and bolster protections for employees.
The Biden NLRB will look very much like the Obama NLRB. With
the preview of things to come, employers should not be surprised

when the pendulum swings back at them, I highlight a few of the
probable changes coming from the Biden NLRB. 

1. Joint Employer. The NLRB’s standard for determining
joint employer status will likely change and return to the expansive
test  of the Obama NLRB,  Browning Ferris Industries of California,
362 NLRB No. 186 (2015). The Trump NLRB issued a rule
determining joint employer status that purportedly overruled
Browning Ferris, a decision that abandoned the three decades old
direct control standard for determining whether two entities were
joint employers. Departing from precedent, Browning considered
whether the putative joint employer had indirect or potential
control over terms and conditions of employment, such as through
contractual provisions that allowed for rejecting placement of
workers, control over productivity standards and approval of pay
increases. The stated rationale  for adopting the new standard was
that the law was “increasingly out of step with changing economic
circumstances, particularly the recent dramatic growth in contingent
employment relationships.” The new Browning Ferris standard
faced immediate criticism from staffing companies and franchisees
concerned about possible liability for unfair labor practices and
collective bargaining obligations. Responding to those concerns,
the Trump NLRB’s rule returned to the old direct control standard
which provided that to be deemed a joint employer, an entity must
possess and exercise substantial, direct and immediate control over
at least one essential term and condition of employment such as
wages, benefits, schedule, hiring, discharge, discipline, supervision,
and direction. The Biden NLRB now will presumably resurrect the
Browning Ferris standard increasing the likelihood for staffing
agencies and their client businesses as well as franchisors and
franchisees being deemed joint employers under the Act. See
Robert McCormick’s article on page 7.

2. Micro-bargaining Units. Unions have a much more
successful track record organizing and winning NLRB elections
involving smaller workforce. For example from January 2018
through June 2021, 72% of NLRB elections involved bargaining
units of 50 or fewer employees.  In those elections involving 50 or
fewer employees, unions won 75%. The Obama Board in Specialty
Healthcare & Rehab. Center of Mobile, 357 NLRB No. 83 (2011)
aided union organizing efforts by ruling that a smaller portion of
the larger employee group at one location could be an appropriate
unit for a union election if it was readily identifiable as a distinct
group and those employees shared a community of interest. Under
this standard, the employer had to show an “overwhelming
community of interest” with the employees excluded from the
union’s designated smaller unit in order to seek a larger unit. That
decision provided grounds for unions filing election petitions for
smaller bargaining units within much larger groups of employees
working at the same location. The Trump NLRB overruled Specialty
Healthcare in PCC Structurals, Inc., 365 NLRB No. 160 (2019),
which held that the presumptively appropriate bargaining unit
consists of all employees at a single site. GC Abruzzo has targeted
PCC Structurals, for overruling which would favor union
organizing. 

3. Protected Concerted Activity.Concerted activity normally
requires two or more employees acting together in some joint or
cooperative manner. The NLRB has found that a single employee’s
conduct can be concerted if it is engaged in with or on behalf of
other employees. 
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To be protected, the activity must be done for the purpose of
collective bargaining or for “other mutual aid or protection.”
Such rights are not limited to unionized employees but extend to
employers covered under the NLRA, i.e., most private sector
employers. Not surprisingly given the political nature of Board
member appointments, there has been a historical ebb and flow to
what constitutes protected concerted activity. The Biden Board
announced its intention to expansively define protected concerted
activity in a manner that will include ostensibly individual employee
action that seemingly has no direct connection to group action. 

The then acting NLRB GC Peter Sung Ohr in March 2021
issued a memo announcing that the pendulum was changing:
“Effectiveness of NLRA Through Vigorous Enforcement of Mutual
Aid or Protection and Inherently Concerted Doctrines” (NLRB GC
Memo 21-03). That memo stated, “Going forward, employee
activity regarding a variety of societal issues will be reviewed to
determine if those activities constitute mutual aid or protection under
the Act.” The Biden Board will likely find as protected concerted
activity such actions as employees expressing concerns about
health and safety including those relating to the pandemic, national
efforts to increase the minimum wage, and advocating political and
social justice issues. 

This expansive interpretation is illustrated by the recent
complaint issued against Google for firing employees for circulating
a petition calling on Google to stop dealing with ICE and complaint
issued against Home Depot for disciplining an employee for
wearing a Black Lives Matter T-shirt. GC Memo 21-04 suggests
Trump Board decisions “narrowly construing” protected concerted
activity like Alstate Maintenance, LLC, 367 NLRB No. 68 ((2019)
be overruled. Alstate found an employee’s complaint about not
getting  a tip made to his manager in front of other employees was
not protected concerted activity. That decision overruled WorldMark
by Wynham, 356 NLRB 765 (2011), which held that an employee
who commented during a meeting concerning a new dress code
policy was per se engaged in protected concerted activity regardless
of whether he raised a group complaint or sought to initiate,
induce, or prepare for group action. The NLRB is likely to overturn
Alstate Maintenance and find that an employee who protests
publicly in a group setting is engaged in initiating group action and
protected activity. 

GC Abruzzo also signaled a revival of the inherently concerted
doctrine endorsed by the Obama Board in Hoodview Vending
Co., 359 NLRB 355 (2012) (discussion about job security is
inherently concerted). Under this doctrine, group action is not
required to be deemed concerted activity so long as employees are
engaging with each other to discuss or otherwise work toward
improving their terms and condition of employment even where the
interaction is a one-sided discussion involving a speaker and a
listener. Instead, certain subject matters such as wages, work
schedules, health and safety, harassment and discrimination are by
their very nature considered inherently concerted even when the
complaining employee concern who does not intend to induce group
action.

4. Weingarten Rights. GC Abruzzo wants to expand
Weingarten rights to non-unionized settings. Weingarten grant
the right to an employee to have a representative present during an

THE PENDULUM SWINGS:
PREDICTING THE BIDEN NLRB
(Continued from page 3)

investigative interview where the employee reasonably believes it
might result in disciplinary action. IBM Corp, 341 NLRB 1288
(2004) ruled that Weingarten rights did not  apply in non-unionized
workplaces, which is the current law. I predict Weingarten rights
will again be extended to non-unionized employees.  

5. Work Rules. Boeing Co. 365 NLRB No. 154 (2017)
adopted a new standard for determining whether handbook and
work rules concerning such subjects as confidentiality, non-
disparagement, social media use, civility, media communications,
no cameras, offensive language, and professional and respectful
conduct, are lawful. Boeing focused on balancing the nature and
impact of the challenged rule or policy on Section 7 rights and the
employer’s legitimate justification for the rule or policy. To assist
the analysis, the Trump NLRB created three categories of
policies/work rules: Category 1 (categorically lawful), Category 2
(requiring individualized scrutiny), and Category 3 (categorically
unlawful). Before Boeing, handbook policies/work rules were
frequently subjects of  investigations (usually added to an ongoing
investigation) and oftentimes found to violate the Act using the
amorphous and overruled standard of whether a reasonable
employee would interpret a facially neutral rule as potentially
interfering with the exercise of section 7 rights as set forth in
Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004). GC
Abruzzo has telegraphed that the Boeing standard will be replaced
with a return to the reasonable employee standard. NLRB GC
Memos 21-04; GC 21-02) (rescinded the Trump NLRB GC Memo
18-04 which provided guidance for many types of handbook
policies using the Boeing standard.) As a result, handbook policies
and work rules will again be the subject of Board scrutiny. In
addition, GC Abruzzo stated in NLRB GC Memo 21-04 that the Board
should review several Trump Board decisions upholding the legality
of confidentiality and non-disparagement provisions in separation
agreements as well as requiring confidentiality in workplace
investigations. The Biden NLRB will likely find such provisions
unlawful, making them once again a frequent basis for charges. 

6.  Email/Social Media.GC Abruzzo identifies for reconsideration
Rio All Suites Hotel and Casino, 368 NLRB No. 143 (2019), where
the Trump NLRB held that employers could restrict employees from
using their email systems for non-work-related communications if
they do so on a non-discriminatory basis absent proof that the
systems provided the only reasonable means for employee
communications. Rio All overruled Purple Communications, 361
NLRB 1050 (2014), which held that employees provided access
to their employer’s email system for workplace communications
have a presumptive right to use that system in non-working time
for communications protected by the Act including for union
organizing. It can be expected that the Biden NLRB will  return
to Purple Communications and determine that employees have the
right to use their employers’ email systems for engaging in
communications. GC Abruzzo has also told Regions to “submit
cases involving employees’ use of other electronic platforms in the
workplace, i.e. Discord, Slack, Groupme, or other employer
communications systems.” GC Memo 21-04, p.3. Protecting
employee use of those platforms should ensure their greater
utilization  in union organizing efforts and other concerted activities.

7. Access to Property. GC Abruzzo says that the NLRB will
revisit access to property, including for non-employee union
organizers, which were addressed in three Trump Board decisions
restricting such access. Tobin Center for the Performing Arts, 368
NLRB No. 46 (2019)(held that a property owner can exclude off
duty contractor employees seeking access to engage in Section 7
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activity unless they work both regularly and exclusively on the
property and the property owner fails to show they have one or more
non-trespassory alternative means of communication);  UPMC, 368
NLRB No. 2 (2019) and Kroger Ltd Partnership, 368 NLRB No.
64 (2019) (overruling Sandusky Mall, 329 NLRB 618 (1999) and
redefining discrimination to allow employer to exclude union
representatives from access to public spaces on employer property).
NLRB GC Abruzzo earmarked those decisions for “reexamination.”  

Timing is everything as the D.C. Court of Appeals recently
found that the NLRB acted arbitrarily in Tobin Center for the
Performing Arts and remanded to the NLRB to explain its standard
or adopt a new one.  Local 23, American Federation of Musicians
v. NLRB, No. 20-1010 (D.C. Cir. 2021).  On remand, Chairperson
McFerran’s dissent in Tobin Center, castigates the majority for
eliminating the rights of employees who work on property owned
by an entity other than their employer will presumably be adopted.
Employers should  anticipate that the Biden NLRB will revert to
the union-friendly Sandusky Mall standard which and rule that
employers must grant access to nonemployee union representatives
for such purposes as organizing where access is also allowed for
nonemployees to engage in civic, charitable and promotional
activities.

8. Employee/contractor. Independent contractors, unlike
employees, are not protected and cannot unionize. The standard for
determining independent contractor status is likely to change to one
narrowly defining that status. This would offer workers more
protection under the Act and the ability to join unions.  The Biden
NLRB will probably return to the independent contractor standard
in FedEx Home Delivery, 361 NLRB 610 (2014) enf. denied  849
F.3d 1123 (D.C Cir. 2017), which focused on whether the worker
is “rendering services as part of an independent business” and that
the factors to consider were whether the worker has (1) a realistic
ability to work for other companies, (2) a proprietary or ownership
interest in his work, and (3) controls such important business
decisions such as scheduling, performance, hiring and assigning
employees, purchasing equipment, and committing capital. The
Trump NLRB overruled FedEx in SuperShuttle DFW, Inc., 367
NLRB No. 75 (2019), because it failed to properly consider the
significance of the worker’s entrepreneurial  opportunity for gain
or loss and that the common law factors for determining independent
contractor status must be evaluated “through the prism” of that
opportunity. SuperShuttle greatly enhanced the likelihood that
Gig economy workers would be deemed independent contractors.
Chairperson McFerran vigorously dissented in SuperShuttle stating
that the “core concept” for determining independent contractor
status is “control” and not “entrepreneurial opportunity.” Her
dissent  is preview of the return to the FedEx Home Delivery
standard and expanding the Act’s coverage to a wide variety of
workers.

9. Enforcement Philosophy. The Biden NLRB will likely
seek more 10(j) injunctions  to preserve the status quo during the
pendency of certain types of unfair labor practices.  Section 10 (j)
of the Act authorizes the NLRB to seek temporary injunctive
relief against employers and unions in federal courts to stop unfair
labor practices while the case is being litigated. GC Memo 21-05,
announced that the GC “intends to aggressively seek 10(j) injunctive
relief to preserve the status quo” and identified the following
types of cases where such relief is particularly necessary: (1)
employee discharges during organizing drives, (2) employer
violations of the Act during organizing drives that may lead toGissel
bargaining orders, (3) employer violations of the Act during the

certification period when the parties should be attempting to
negotiate a CBA, and (4) a successor’s refusal to bargain and/or
refusal to hire the predecessor’s employees. Whether that aggressive
agenda will succeed, remains to be seen, because the courts are not
rubber-stamps for the NLRB. 

10. Consequential Damages. The NLRB  invited briefs in
Thryv, Inc. 371 NLRB No. 37 (2021) to address whether the
standard make-whole remedy for employees in unfair labor practice
cases should be expanded to include “consequential damages.” 

_____________

The Biden appointees have publicly  stated that they intend to
significantly shift the balance of power to unions and workers. The
new NLRB will undoubtedly be labor friendly creating an
environment for increased union organizing and elections. The pro-
business Trump era at the NLRB is gone. Subject to the winds of
political change, adherence to precedent will fall to the wayside.
Employers must understand that what was lawful yesterday may
soon become unlawful and be prepared to act accordingly. �

THE RBG WORKOUT 
Jeffry Rizer

Whether you are Simone Biles twisting through the air
or a labor lawyer taking depositions, a strong core is needed

to perform at the highest level.  

Justice Ruth Bader Ginsburg (1933-
2020) worked on her core with her
personal trainer, who has written a book,
“RBG Workout.”

The  term “core” as used by the
fitness and physical therapy industry has
become a  cliché.  The core generally

refers  to the four layers of abdominal muscles. Many
promote planks, such as Justice Ginsburg trainers,  and other
useless exercises to promote “core” strength and stability.
But  planks don’t really work. 

Our abdominal muscles serve many functions---such as
moving the spine and breathing. These muscles connect to the
sternum, ribs, and pelvis. Dozens of other muscles and other
connective tissue also attach to the ribs, spine and pelvis
making the concept of “core” strength much more
complicated. 

Excessive sitting can cause many problems. Many
people lack spine and hip flexibility. Tight hips, head-
forward posture, combined with ineffective spinal extensors,
leads to injury and pain. 

Healthy, multi-dimensional movements of the spine,
hips, and rib cage are more important than planking or
crunching. I recommend finding an exercise routine that you
enjoy and is progressive, such as yoga or Pilates. I
recommend the use of bands.  

____________

Editor’s Note:Rizer has a master’s degree in exercise science
and has been a personal trainer for more than 20 years. 
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FOR WHAT 
IT’S WORTH
Barry Goldman

Arbitrator and Mediator

CHICKEN SEXING?
I’ve been telling a story about chicken sexing for years.

I first read it in the 2011 book Incognito: The secret lives of
the brain by neuroscientist and popular author David
Eagleman. It goes like this.

If you’re in the egg business, male chicks are useless.
They will never lay eggs, but they do eat food and take up
space that could be used for chicks that will lay eggs. So the
earlier you can identify the males and get rid of them, the
more efficient your operation. The problem is that sexual
characteristics in chickens don’t develop for weeks. Until
then, males and females are identical. 

In the 1930s Americans learned that there were Japanese
chicken sexers who could distinguish male chicks from
female chicks when they were just one day old, with terrific
accuracy and 1,000 times an hour. 

The way these sexers were trained, and the way they
trained the next generation of chicken sexers, was by trial and
error. A trainee was taught the correct way to grab a day-old
chick, squeeze the poop out of its butt, and look at its
“vent.” Here’s Eagleman:

It was somehow based on very subtle visual cues, but
the professional sexers could not report what those cues were.
Instead, they would look at the chick’s rear (where the vent
is) and simply seem to know the correct bin to throw it in. 

And this is how the professionals taught the student
sexers. The master would stand over the apprentice and watch.
The students would pick up a chick, examine its rear, and toss
it into one bin or the other. The master would give feedback:
yes or no.After weeks on end of this activity, the student’s
brain was trained up to masterful - albeit unconscious - levels.  

Cute story, right? Just the right amount of woo-woo plus
“the mysterious powers of the mind.” That’s what I thought.
So I used the story to talk about mediation. 

Since I first started mediating cases in the 80s, I’ve made
every mistake there is. I spoke when I should have been quiet
and stayed quiet when I should have spoken up. I went to
caucus when I should have stayed in joint session and vice
versa. I was evaluative when I should have been facilitative
and vice versa. I gave up too soon, and I persisted too long.
I zigged when I should have zagged. And I obsessed and
second-guessed and tormented myself over every case.

Now I don’t do any of those things. I go in the room and
listen to people. If something occurs to me that I think
might be useful to say, I say it. I don’t pay any attention to
what stage I’m in or what technique I’m using. I don’t
think about it. And my settlement rate has never been better.
Like the Japanese chicken sexers, I just know. 

Turns out this is complete horse hockey.

This revelation comes from a 2017 book called Science
Blind: Why our intuitive theories about the world are so often
wrong by Andrew Shtulman, a professor of psychology and
cognitive science at Occidental College. Shtulman tells the
same story as Eagleman, and then he says this:

When vision scientists learned of this intriguing perceptual
problem, they applied the tools of their trade – an analytic
framework for distinguishing recurrent visual features from
random ones – to hundreds of pictures of chick beads (the
“bead” or “genital eminence” can be seen when the vent is
squeezed open). They discovered that male beads do not
consistently differ from female beads in size, location,
texture, or segmentation but do consistently differ in one
feature: convexity. Male beads are generally rounder than
female beads. The researchers then created a tutorial for
teaching novice chicken sexers how to differentiate males
from females by focusing on bead convexity.

Their tutorial proved highly effective. Chicken-sexing
novices – adults who had never laid eyes on a chick’s bead
let alone wanted to – were given eighteen photographs of
chick beads and asked to sort the photos by sex. Before the
tutorial, they sorted the photos at random. After the tutorial,
they sorted the photos with 90 percent accuracy – a rate
comparable to that of experts asked to sort the same photos.
The experts had an average of three years of chicken-sexing
experience. The novices, in contrast, had undergone only five
minutes of training. 

There is nothing mysterious and woo-woo about it.
Once the data is carefully analyzed by people who know how
to do careful analysis of data, the distinguishing information
can be identified and the problem goes away. 

The article where this scientific technique is described
is from 1987, (Biederman, I. And M.M. Shiffrar. “Sexing day-
old chicks” Journal of Experimental Psychology: Learning
Memory and Cognition 13:640-45). Eagleman cites it in his
bibliography. 

But that’s Eagleman’s problem. My problem is now I
have to figure out what this means for my analogy to
mediation?

What would a real scientist analyzing our data discover?
What technique would it then take five minutes to teach in
order to accomplish what it has taken the rest of us decades
to learn? �
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(Continued on page 8)

NCAA AND CONFERENCES
MAY BE  “JOINT EMPLOYERS”

OF COLLEGE ATHLETES

Robert A. McCormick, Professor Emeritus
Michigan State University College of Law 

On September 29, 2021, the  Fall issue of Lawnotes containing
my article, “Are College Athletes Now Employees?” arrived in the
mail.  That same day, Jennifer Abruzzo, the new NLRB General
Counsel (GC), answered “yes” to my question.  She issued GC
Memo 21-08 with a  title I endorse: “Statutory Rights of Players
at Academic Institutions (Student-Athletes) Under the National
Labor Relations Act.” 

The GC laid out her position that certain scholarship athletes
(she calls them “Players,” not “student-athletes”) at “Academic
Institutions” are employees under the Act.  

But there is more!  The GC wrote that not only private
colleges and universities – the Players’ employers – fall within the
Act’s reach, but that their athletic conferences, and even the
NCAA itself, may also be covered by virtue of their status as joint
employers of these employees.  

The significance of these two prosecutorial positions is hard
to overstate.  This is a groundbreaking development in a billion-
dollar industry where, for more than seventy years, the workers
creating the popular and lucrative business of college sports have
been denied rights accorded employees.  In my view, this
determination by GC Abruzzo is a major step toward correcting a
longstanding injustice. 

The GC relies in part on Northwestern University, 362 NLRB
1350 (2015).  In Northwestern, the College Athletes Players
Association petitioned to represent a unit of Northwestern University
scholarship football players, and Regional Director Peter Ohr,
concluding that the players were, in fact, employees under the Act,
directed an election.  On appeal, the Board declined to exercise
jurisdiction for policy reasons. But as the GC memo explains,
“nothing in that decision precludes the finding that scholarship
football players at private colleges and universities, or other
similarly situated Players at Academic Institutions, are employees
under the Act.”  

First, the GC wrote, “the conclusion that such Players at
Academic Institutions are employees is supported by the statutory
language and policies of the NLRA,” relevant case law, and
“common-law agency rules governing the employer-employee
relationship.”  Specifically, she cited long-standing common law
rules that “an employee includes a person who perform[s] services
for another and [is] subject to the other’s control or right of
control” and that “[c]onsideration, i.e., payment, is strongly
indicative of employee status.”  

In this situation, “Players at Academic Institutions perform
services for their colleges and the NCAA, in return for compensation
and subject to their control.”  Such athletes, she added, “play football

(perform a service) for the university and the NCAA, thereby
generating tens of millions of dollars in profit and providing an
immeasurable positive impact on the university’s reputation, which
in turn boosts student applications and alumni financial donations.”
In return, she noted, these players receive “significant compensation,
including up to $76,000 per year, covering their tuition, fees,
room, board, and books, and a stipend covering additional expenses
such as travel and childcare.”  

Second, but perhaps more importantly, GC Abruzzo took
aim at the NCAA, concluding that “the NCAA controls the
players’ terms and conditions of employment, including . . .
scholarship eligibility, limits on compensation, minimum grade
point average, and restrictions on gifts and benefits players may
accept.”  Such a determination, of course, signaled that the GC may
treat the NCAA – a private association –  as a joint employer of
the Players.  This position could bring all 1,200 NCAA members,
both private and public, within the reach of the statute.  In my view
this would be an appropriate development in the college sports
industry.  

GC Abruzzo took pains to buttress her conclusion by observing
that “there have been significant developments in the law, NCAA
regulations, and the societal landscape, that demonstrate that
traditional notions that all Players at Academic Institutions are
amateurs have changed,” citing the Supreme Court’s conclusion
in NCAA v. Alston, 141 S.Ct. 2141 (2021) that “college sports is
a profit-making enterprise” and decidedly not amateur.  And not
surprisingly, GC Abruzzo looked to Justice Kavanaugh’s concurring
opinion in which he questioned “whether the NCAA and its
member colleges can continue to justify not paying student athletes
a fair share” of the revenue they generate, and in which he
suggested “collective bargaining” as a “mechanism by which
colleges and students could resolve the difficult questions regarding
compensation.”

“In short,” the Memorandum concludes, “the scholarship
football players at issue in Northwestern University clearly satisfy
the broad Section 2(3) definition of employee and the common-law
test.  Therefore, those football players, and other similarly situated
Players at Academic Institutions, should be protected by Section
7 when they act concertedly to speak out about their terms and
conditions of employment, or to self-organize, regardless of
whether the Board ultimately certifies a bargaining unit.”  

GC Abruzzo warns that “misclassifying” the  players as
“student-athletes” and leading the players to “believe that they are
not entitled to the Act’s protection, has a chilling effect on Section
7 activity.”  The GC will “pursue an independent violation of Section
8(a)(1) of the Act where an employer misclassifies Players at
Academic Institutions as student-athletes.”  

Along those same lines, the GC took note of the NCAA’s
recent decision to suspend name, image, and likeness prohibitions
for athletes and to permit them to use professional services to assist
them in such business activities.  All of this, she concluded,
“makes Players at Academic Institutions much more similar to
professional athletes who are employed by a team to play a sport,
while simultaneously pursuing business ventures to capitalize on
their fame and increase their income.”
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WHAT PARTIES SHOULD
KNOW ABOUT NEGOTIATIONS

AT MEDIATION
Sheldon J. Stark

Mediator and Arbitrator

INTRODUCTION

For many, especially those new to the process of settling
legal disputes, negotiations across the mediation table are like
nothing the parties have ever experienced before. The purpose of
this article is to better prepare participants in mediation for what
to expect and to suggest ways they might take full advantage of their
participation in the process.

ANTICIPATE A TROUBLESOME START

Lacking prior experience, many parties arrive at the mediation
table only to find themselves shocked, disheartened and frustrated
when the opening settlement offer from the other side is received.
As every mediator knows, whether hyper-inflated or low ball,
opening offers can result in outrage, pessimism, discouragement,
consternation, threats to bring the process to a crashing halt, or all
the above.  

Emotional reactions to hard ball openings do not necessarily
mean the mediation is over. Mediators can move the process
forward and get past such hurdles by listening to participants
vent, bringing calm into the room, and encouraging consideration
of a longer perspective. What is that longer perspective? (1) The
first settlement offer is merely an opening figure; not the last. (2)
Mediation is frequently an all-day process; the first proposal is only
a start. (3) No one actually expects the first offer to be accepted,
certainly not the offeror. (4) Opening offers are rarely a true
reflection of what a party is willing to offer or accept. And (5) the
other side’s top or bottom line – which does predict whether
settlement is possible - is unlikely to become evident until several
offers and counteroffers back and forth throughout the day. If parties
knew what to expect in advance, perhaps this time consuming and
emotionally challenging effort wouldn’t be needed.

Inevitably, unrealistic opening proposals lead to equally
unproductive, unrealistic and reactionary counter proposals which
in turn cause outrage and dismay back in the room where it
started. Sometimes it helps to point out that they’ve just received
the mirror image of their own unrealistic opening offer, or that the
other side matched an unproductive number with its own
unproductive number to create “book ends”. But such reminders
are not always heard or processed. Even for parties with experience
negotiating legal disputes, opening rounds in the negotiation
process can be disturbing and painful. Hardball tactics designed to
achieve an advantage – especially when unexpected – generally
result in the opposite of what was intended.  Instead of sending a
message about the true value of a claim or the appropriate ballpark,
hard ball unproductive numbers prolong the negotiation process,
increase costs, impair businesslike thinking, cloud judgment, and
reduce the chances of reaching resolution.  

NCAA AND CONFERENCES
MAY BE  “JOINT EMPLOYERS”
OF COLLEGE ATHLETES

(Continued from page 7)

These recent developments, GC Abruzzo added, took place
during “a time when Players at Academic Institutions have been
engaging in collective action at unprecedented levels,” citing
activism among players concerning social justice issues as well as
health and safety matters. “Players at Academic Institutions who
engage in concerted activities to improve their working conditions
have,” she wrote, “the right to be protected from retaliation.”

________

GC Abruzzo’s Memorandum is pioneering in recognizing the
reality of Division 1 college football and the role of the NCAA and
conferences.  Moreover, it puts public universities on notice that
they cannot hide behind state law.   

Whether college football players are employees or the NCAA
is a joint employer will be tested.  Of course, the GC’s position
might be rejected or modified by the NLRB, or by the courts.  But
one way or the other, the whistle has blown, the contest has
begun, and college athletes are on offense. �

SUPREME COURT
PREVIEW
Regan Dahle 
Butzel Long

FAA. The Court heard argument on November 1,
2021 over whether the Federal Arbitration Act (FAA), 9
U.S.C. 1-16, gives federal courts jurisdiction to confirm
or deny arbitration awards. Badgerow v. Walters, S. Ct.
20-1143. Chief Justice John Roberts called the FAA “an
odd creature in that, unlike most other federal statutes, it
doesn’t by itself give rise to jurisdiction.” (Oral argument
T. 46-47).

Disparate Impact. The Supreme Court granted cert
in July 2021 in CVS Pharmacy, Inc. v. Doe, S. Ct. 20-1374
on the question of whether “section 504 of the
Rehabilitation Act, and  by extension the ACA, provides
a disparate-impact cause of action for plaintiffs alleging
disability discrimination.”

SCOTUS Blog.A great source to keep up-to-date on
the Court is a blog that describes itself as “devoted to
covering the U.S. SupremeCourt comprehensively, without
bias and according to the highest journalistic and legal
ethical standards.” See www.scotusblog.com �
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HARDBALL TACTICS ARE NOT UNCOMMON

Once past the challenge of frustrating opening proposals, the
negotiations may continue at a glacial pace for several more
rounds. Competitive and incremental, barely noticeable movement
can be maddening. For many advocates and their clients, the
negotiation “dance” itself becomes the source of grievance.  There
are many reasons even experienced negotiators do this, including: 

• Some negotiators were trained to negotiate aggressively with
hardball proposals to start.

• Some believe an aggressive, negative opening offer sends
the right opening message: “Don’t get your hopes up.”

• Some seek to establish a favorable negotiation range before
the other side can do so.

• Some believe in the power of anchoring, i.e., that the final
number in a negotiation is generally closer to the first offer
than the first counteroffer.

• Some believe an unproductive number can help lower the
other side’s expectations about the value of the dispute.  

• Some actually believe that discouraging the other side early
is an important step in the softening up process.

Whatever the motivation, aggressive, hardball proposals
reduce the other recipient’s ability to exercise good judgment. No
matter what message or encouragement accompanies an offer, the
number itself is such a loud message it tends to drown out all other
signals. Unproductive early numbers confirm a party’s worst
fears, crank up their emotions, foul their mood and darken their
vision of where things are headed. Good will generated as the parties
prepare for mediation is dissipated

In my experience, when parties know what to expect, arrive at
the mediation with a realistic perspective and a robust understanding
of the process they will be better able to exercise patience, take hard
ball tactics in stride, limit the power of emotions to cloud their
judgment, and make good decisions about whether to settle and on
what terms.

IMPATIENCE IS NOT YOUR FRIEND – THE OTHER SIDE
IS COUNTING ON IT

Parties should not be discouraged by unrealistic, unproductive
opening numbers. Proposals offered or demanded in Round One
rarely predict where a dispute may settle. Parties get the most out
of mediation when they listen, maintain an open mind and place
trust in the process to achieve their goals and objectives. Good
settlements require patience.  Mediations are scheduled for the entire
day for a reason. There may be as many as five, six, or seven rounds
back and forth before the process is complete. Some disputes require
a second day. In addition, there are structural reasons for optimism: 

• The process is generally voluntary. People put their money
where their mouth is. Rarely is someone willing to invest in
a mediation process if they have no intention of settling.
When mediation is court ordered or encouraged by the
judge, most participants willingly engage nonetheless to take
full advantage of the unique opportunity mediation offers to
participate in a conflict resolution process.  

• Decision-makers are seated at the table. Who is in the
room for the other side? Have they sent a low-level place
holder simply to make a show of participation? Or is the other
side’s representative a decision maker, company owner,
officer or official? Are multiple people participating? The
more people attending, the greater the commitment to
seeing the process through. High level officials have other
things to do. They generally come to the table with authority
to settle. They are attending mediation for a reason: to
reach agreement.   

• Statistics are cause for optimism. Less than 1% of all
lawsuits go to trial today. Less than 1%!  The percentage of
cases that resolve at the mediation stage is very high. That
said, a high percentage of lawsuits are dismissed by the judge
as not appropriate for trial. Mediators often help parties assess
the risk of that happening in any given case. Weighing and
examining the risks at mediation settles cases, and often
settles them early before substantial fees and transactional
costs are incurred. Mediation brings results, and results are
the reason mediation has become so popular.  

• Patience is a virtue. Being patient is a strategic advantage.
Some competitive negotiators believe impatience on the other
side is a vulnerability to exploit which, in turn, drives their
hard ball tactics. No one should start feeling discouraged
before Rounds Four, Five or Six. Of course, negotiations are
a two-way street. Generally, a party must make a significant
move to receive a significant move back. It’s called reciprocity.
Experienced negotiators are likely to reply to an unproductive
offer with their own unproductive offer. Fortunately,
reciprocity works the other way also: just as a dinner
invitation from a friend encourages us to invite that friend
to our house for a payback dinner, a good move at the
mediation table encourages the other side to reply in kind.  

• Mediators have the right tools for the job.Mediators have
experience managing the process in even the most intractable,
difficult and high conflict disputes. They are trained for it.
They have time-tested tools, techniques and interventions that
work. Even in late rounds where the gap between the parties
is not narrowing appreciably, mediators have ways to move
the process forward and help the participants find an off
ramp. 

• Information learned at mediation has value. Sometimes cases
do not settle. That happens. Sometimes two competent
advocates reach very different conclusions about the value
of a case.  Sometimes parties don’t have enough information
to know whether they should settle and on what terms.
Sometimes parties are simply not ready to settle. The
mediation process nonetheless provides value and generally
makes the return on investment worthwhile. Mediation is,
of course, a unique opportunity to step back from the
conflict and engage in serious problem solving. Good faith
efforts at peacemaking are rarely a mistake. More to the
point, mediation is a powerful vehicle for the exchange of
information. For a party willing to listen and listen with an
open mind, the process often brings forward critical
information such as the other side’s perspective; their strongest
evidence; their best legal arguments; and what their number
is to settle the case. Information exchanges at the mediation
table provide each side with fresh insight and critical
information to better prosecute or defend their positions. 

(Continued on page 10)
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an off ramp from the dispute. Risk does and should have an
impact on evaluation of the claim. The greater the risk, the more
parties should be flexible. Does the claim have evidentiary support?
Do the contentions make sense? Are the stories each side tells
plausible? Are some claims stronger than others? Are the defenses
persuasive? What is the legal foundation on which the claims and
defenses rest? What are the weaknesses each side faces? Is there
documentation? Are the parties and their witnesses credible?
What are the risks presented? What’s the likelihood of getting past
summary judgment with this judge? Will the judge or jury be
sympathetic?

Why do mediators explore these questions? There are multiple
reasons:

• Opening numbers are generally developed and agreed upon
by advocates and their clients well before arrival at the
mediation table. Participants look at the strengths of their
claims and defenses, and, sometimes, they look at their
weaknesses – but generally not as skeptically as they should.
Typically, the valuation process includes an assessment of
exposure, i.e., the potential value of damage or loss. In
preparing to make an opening, parties generally review the
legal foundations, engage in some risk analysis and formulate
a litigation budget to estimate attorney fees and costs.
Regrettably, many participants fall in love with their claims
and defenses, thereby coloring the numbers. What do we
know about love? Shakespeare taught us that love is blind.
Accordingly, valuations brought to a negotiation may be
unrealistic, the result of someone sweeping the weaknesses
and risks under the rug without giving them proper weight.  

• Claim valuation is more realistic after critical weaknesses
and risks have been examined. Why? The Mediator’s job is
to sow the seeds of doubt by shining light on those risks. If
participants listen carefully with an open mind, their
valuation of the case will and should necessarily change and
change in the right direction. A top or bottom line at 9:30
in the morning, therefore, is rarely of any relevance. The top
or bottom line at 3 o’clock after time spent examining
weaknesses is very relevant.

• Fault and risk conversations soften the parties up and
encourage flexibility.

• Settlement numbers that take risk into account and are
communicated with the offeror’s rationale are generally
better received, more seriously considered, precipitate more
productive counterproposals, and ultimately result in
mutually agreeable settlement agreements.  

• The parties are in mediation because they couldn’t arrive at
a settlement on their own. Fault and risk conversations led
by a neutral mediator can assist participants in arriving at
a better informed and more realistic understanding of risk
and value.  

CONCLUSION

If parties know what to expect, are patient and flexible, keep
an open mind, plan strategically, listen carefully, make constructive
and reciprocal proposals using an understandable rationale, the
mediation process will bear fruit.�

WHAT PARTIES SHOULD KNOW
ABOUT NEGOTIATIONS AT MEDIATION
(Continued from page 9)

HOW PAST EXPERIENCE CAN MISLEAD

Many people arrive at the mediation table with some general
experience negotiating. What’s for dinner? Which movie will we
see? Shall we vacation in the mountains or at the seashore? Who’s
responsible for the kids this weekend? Party experience negotiating
monetary issues is generally more limited. Experience negotiating
lawsuit settlements is particularly limited, more often on the
plaintiff side. Limited experience leads to unrealistic expectations;
and unrealistic expectations lead to resentments.

Most parties have experience purchasing an automobile, new
or used. Their experience is that the asking price or manufacturer’s
“sticker” price is rarely far from the final sale price. If a purchaser
saves $1750 to $2500, for example, he or she feels good about the
outcome.  

Experience buying or selling a home, is not dissimilar. The gap
between the list price and the final sale price at closing is rarely
greater than 10-15%. If a seller receives an acceptable offer a few
thousand dollars below the asking price, he or she might pat
themselves on the back even if they initially dreamed of an offer
above list. Low ball offers in real estate are so unusual, they are
often flatly rejected, undignified with a counterproposal.  

In commercial litigation, parties often have had experience
negotiating money. Examples include salary negotiations, the size
of a bonus or raise, the price per part of a production contract, the
size of a volume discount, or the purchase of a business. Here, too,
experience tells the negotiator that the opening number and the final
number will not be far apart. As a result, many participants expect
the opening offer in their lawsuit will be a short distance from their
top or bottom line.

Not so. In litigation this happens only rarely. In fact, the
opposite is true.  Initial proposals are often in different “ballparks”;
and sometimes the ballparks aren’t in the same city. Thus, parties
are sadly disappointed. Expectations are resentments under
construction. When expectations are dashed, the response is
outrage, frustration, and resentment. Resentment poisons the well,
smothers good will and roils the calm atmosphere generally
required for settlement.  

LOVE IS BLIND TO RISK

An additional cause of party frustration arises when the
Mediator starts asking risk assessment questions. Even mediators
who approach risk in a facilitative, non-judgmental  mode risk losing
party trust and confidence. Has the mediator lost his neutrality and
taken sides? “Why is the mediator talking about my weaknesses
and risks? Why isn’t he in the other room beating up on them?”
As it happens, mediators are nothing if not symmetrical. If they’re
“shaking the tree” to sow the seeds of doubt in one room, parties
can count on mediators doing the same in the other. Mediators must
start somewhere, however. It’s traditional to start with the plaintiff.  

Mediators do not spend time on risk assessment without
good cause. Risk assessment is essential to the process of finding
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MERC UPDATE
Aaron M. Shuman
White Schneider PC

City of Detroit (Law Department) -and- UAW 2211, Public
Attorneys Association, Case No. 20-D-0755-CE (September 9,
2021)

In April 2020, the City of Detroit Law Department notified the
union that it would reduce the working hours of bargaining unit
members to address a budgetary shortfall brought on by the
coronavirus pandemic. The “reduction in force” would result in
certain members having their weekly hours reduced, such that those
employees would only receive either 10 or 80 percent of their regular
salary amount. The City also announced that it would be eliminating
a 2% contractual pay increase. The Union’s ULP charge alleges that
the City repudiated the collective bargaining agreement.

Judge Travis Calderwood found that the CBA covers the
“reduction in force” issue because it vests the power to make
changes in work schedules/shifts, determine personnel reduction,
and otherwise determine the methods, means, and employees
necessary for departmental operations with the City. As such, the
City could make the decision to reduce hours worked by staff and/or
the number of staff needed on its own. The ALJ dismissed the
allegations concerning the City’s “reduction in force,” concluding
that the dispute should be resolved through the grievance procedure. 

With regard to the 2% wage increase, the ALJ found that, 

the parties’ contract unequivocally required that the City
provide several wage increases according to a preset
schedule and that the City repudiated the parties’ contract
when it failed to provide the July 1, 2020, raise at the
prescribed time.

The ALJ concluded that the City violated its duty to bargain
in good faith by unilaterally imposing a mid-term contract
modification by failing to provide the 2% wage increase it was
contractually obligated to provide, and that such conduct amounted
to a repudiation of the contract. 

In its cross-exceptions, the Employer argued that the ALJ’s
failure to adopt the NLRB and Supreme Court’s “economic
exigency” exception warranted the dismissal of the Union’s
“reduction in force” allegation. Further, the Employer claimed that
the wage increase issue was not an unfair labor practice because
the wage increase was paid retroactively to July 1, 2020. 

In its exceptions, the Union asserted that (1) the Employer
repudiated the contract when it unilaterally imposed its reduction
in force; (2) the Employer did not reasonably rely on any contract
provisions when it imposed its reduction in force; and (3) any
assertion by the Employer that the Commission should create a new
“economic exigency” exception should be rejected.  

The Union raised a new argument to the Commission regarding
the compensation of salaried employees being based on the number
of hours worked per week; but the commission did not consider the
argument because it had not raised it before the ALJ.   

With regard to the Union’s charge that the reduction in force
repudiated the contract, the Commission noted that the Michigan
Supreme Court has made clear that it is not within its purview to
determine whether or not a collective bargaining agreement was
violated. Although the Union asserted that the change in work
schedules/shifts constituted a repudiation of the contract, the
Commission found that there was a bona fide dispute over both the
meaning, and applicability, of contract terms bearing on these issues.
Therefore, there was no repudiation and the issue should be
handled through the parties’ grievance procedure. See City of
Detroit, 33 MPER 29 (2019) (employer did not repudiate its
agreement with the union because a bona fide dispute existed over
the parties’ interpretation of the agreement).  

Regarding the economic exigency argument, the Commission
acknowledged that the doctrine was applied by the NLRB in
Seaport Printing, 351 NLRB 1269 (2007), in which it held: “An
exception to the rule exists if an employer can demonstrate that
‘economic exigencies compelled prompt action.’ If an employer
can satisfy that burden, the Board will excuse the employer’s failure
to bargain with the union prior to implementing its decision.”
However, the Commission has consistently held that even a bona
fide financial crises does not justify a public employer’s unilateral
repudiation of its obligations under a collective bargaining
agreement. The Commission found that it was not necessary to
deviate from strict Commission precedent in the present case. 

City of Detroit (Dept of Transportation) -and- Amalgamated
Transit Union Division 26, Case No. 20-A-0190-CE (September
14, 2021)

The City of Detroit implemented a new payroll system using
software which required a uniform approach to payroll periods. The
City decided to convert employees from a weekly to a bi-weekly
pay schedule and notified the union in August 2019 that it intended
to unilaterally modify the bargaining unit’s pay periods. The
union filed ULP charges. 

Judge Calderwood ruled that the City presented a fait accompli
and had refused to bargain with the Union. 

The Employer in exceptions argued the Union failed to make
a timely demand to bargain and that the ALJ erred in applying the
doctrine of fait accompli. The Commission disagreed. The
Commission noted that the Employer presented its intention to
change the pay schedule, “not as an action that it would like to
implement, or an action that it would like to discuss with the Union,
but as an action that it had every intention of implementing, with
the only question being the precise date on which the implementation
would occur.” The Commission agreed with the ALJ that the fact
that the City did not actually implement the change “is immaterial
to a determination on the refusal to bargain.” As a consequence,
the Commission found that the Union was relieved of its obligation
to demand bargaining over the decision and the proposed change
which the Employer had announced as a fait accompli. 

The Commission noted that the issue was ripe because the
Employer refused to bargain over the matter during two bargaining
sessions, “while continuing to stridently assert that the change would
be implemented” and gave the Union definitive dates for the pay
schedule changes to begin.�
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JUSTICE HARLAN:
“OUR CONSTITUTION IS

COLOR-BLIND”
Michael Bommarito 

Arbitrator

The Great Dissenter: The Story of John Marshall Harlan,
America's Judicial Hero (2021) by Peter Canellos, tells the story
of America and one of its great legal heroes.  

1.

Harlan (1833-1911) came from a large Kentucky family.
(Think Harlan County, named after another Harlan). His father
James and mother Elizabeth married in 1822, and they had nine
children, six boys and three girls. Harlan’s father named all of his
boys after either family members or his American heroes. He so
revered America’s fourth—and to this day its longest-serving—
Supreme Court Chief Justice, that he named his fifth son after him,
John Marshall Harlan.  As his father was a successful attorney,
and his namesake was America’s most well-known jurist, it
seemed inevitable that John Marshall Harlan would make his own
mark upon the law.

2.

The dominant theme in Harlan’s America was the “peculiar”
institution of slavery, and Harlan’s experience with slavery was
first-hand. According to the 1850 census, the Harlan family owned
15 slaves. As a young man, Harlan owned several slaves.  

Harlan’s experience with slavery was unique in at least one
respect.  Before Harlan was born, his father had purchased a
young mulatto slave named Robert (1816-1897). The exact
relationship between Harlan’s father and Robert is unknown. A
widely accepted story is that Robert and his mother were traveling
through Kentucky on their way to Cincinnati when their “owner”
died. According to this story, Robert and his mother were seized
and sold while in Kentucky; Robert was sold to Harlan’s father
around 1824 and Robert’s mother was sold to slaveowners from
the South. Others have suggested that Robert was James’s son or
half-brother.  In any event, Robert was treated like a member of the
Harlan family. Harlan’s father and his two oldest brothers
educated Robert, and Robert lived independently as a free man
when he came of age.    

Robert was a brilliant man and became financially successful
despite almost impossible odds. Robert initially made money
betting on the popular sport of horse racing, and later by
purchasing and racing his own horses. Robert eventually opened
a grocery store in Lexington where he married and had three
daughters. In 1849, Robert went to California during the Gold
Rush where he opened stores that made an estimated $50,000 to
$90,000 in just a year and a half. Upon returning, Robert and his
daughters (his wife had died while he was in California) moved to
Cincinnati where he speculated in real estate and bought a
photography business. Although Harlan’s father was a successful
attorney, Robert was the wealthiest family member, and he
provided financial assistance to the Harlan family.  

Like his wealth, Robert’s personal and political connections
grew. Through Ohio Congressman John Sherman, Harlan became
friends with General, and later President Ulysses S. Grant. In the
1870s, Robert Harlan became Colonel of the Second Battalion
Ohio Militia, and was appointed by President Grant to serve as
mail-agent at large. This is a summary of Robert’s fascinating life,
which reads more like a Hollywood movie than the life of a
African-American in the 19th century. 

Peter Canellos suggests that Harlan’s views of blacks were
shaped by his relationship with Robert.  

[John Harlan] grew up around Robert Harlan and plotted with
him politically; they shared a last name and a family
background. He had watched Robert soar to wealth and
prominence, and heard the eloquence in his speeches. John also
sat next to Frederick Douglass and praised him as the greatest
orator of his generation. With these men among his family
and acquaintances, how could he embrace the notions of
Black inferiority that underlay the views of other justices?

This seems a fair conclusion but Harlan’s views on slavery and
the rights which should be extended to freed blacks evolved
slowly.

3.

In 1851, Kentucky’s governor appointed the 18-year old
Harlan as adjutant general of the state. During his eight years of
service, Harlan became familiar with many of Kentucky’s leading
politicians.  During the 1850’s, Harlan supported the Whig party,
and after that party lost popularity, the Know Nothing party.
Harlan criticized both the pro-slavery and abolition elements as
too radical.  Harlan himself owned several slaves.  

The Civil War broke out in 1861 when Harlan was 28 and
married, in the early stages of his legal career. Harlan was strongly
pro-Union and concerned Kentucky could tilt toward succession.
He recruited the 10th Kentucky regiment and achieved the rank of
Colonel.  As a Colonel, Justice Harlan led his troops into multiple
battles against Confederate forces which involved hundreds of
casualties. Harlan helped drive Confederate troops out of the state.
Harlan also worked successfully to secure the election of pro-
Union politicians. Harlan was instrumental in ensuring that the
Confederacy would never gain Kentucky and, in this respect, was
indispensable to the Union cause.  As Abraham Lincoln said in a
September 1861 letter, “I think to lose Kentucky is nearly the same
as to lose the whole game. Kentucky gone, we cannot hold
Missouri, nor, as I think, Maryland.”  

In early 1863, Harlan’s father died. Harlan’s father was the
economic engine of the family and his death would result in
financial ruin if Harlan did not step in. So, Harlan sought and
received permission to leave the military service so he could
provide for his family. Just weeks after leaving the army, Harlan
was nominated by the Union party to run for Attorney General of
Kentucky.  Harlan won easily.

During this period, Harlan’s views on slavery continued to
lag behind more progressive American thinkers. During his four
years as state Attorney General, Harlan remained involved in party
politics. Although he remained a Unionist, he opposed President
Lincoln’s Emancipation Proclamation and supported General
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[Fourteenth] Amendment was undoubtedly to enforce the absolute
equality of the two races before the law, but in the nature of things,
it could not have been intended to abolish distinctions based upon
color, or to enforce social, as distinguished from political equality,
or a commingling of the two races upon terms unsatisfactory to
either.” Plessy, 163 U.S. at 543-44.  

Justice Harlan’s Plessy dissent---using the memorable phrase
that our ‘constitution is color blind”---eviscerates the majority,
163 U.S. at 559: 

The white race deems itself to be the dominant race in this
country.  And so it is in prestige, in achievements, in
education, in wealth and in power. . . . But in view of the
constitution, in the eye of the law, there is in this country no
superior, dominant, ruling  class of citizens. There is no caste
here. Our constitution is color blind, and neither knows nor
tolerates classes among citizens. In respect of civil rights, all
citizens are equal before the law. The humblest is the peer of
the most powerful.  The law regards man as man, and takes
no account of his surroundings or his color when his civil
rights as guaranteed by the supreme law of the land are
involved.  

Plessy gave birth to the “separate but equal” era, that is,
legalized state-sponsored segregation. Justice Harlan’s dissent
prevailed in Brown v Board of Education, 347 U.S. 483 (1954)
and subsequent rulings reversed Plessy on a de facto basis.

_____________

Justice Harlan served on the Court from 1877 to 1911. In
many cases, Harlan stood firm against the prejudices of his time.
See, e.g., United States v E.C. Knight, 156 U.S. 1 (1895)
(dissenting from a holding that severely limited the government’s
power to pursue anti-trust actions under the Sherman Anti-Trust
Act); Territory of Hawaii v Mankichi, 190 U.S. 197 (1903)
(arguing in dissent that natives of the then territory of Hawaii were
entitled to full Constitutional rights); and Lochner v New York,
198 U.S. 45 (1905) (dissenting from a holding that a state law
limiting bakery workers to 10 hours per day and 60 hours per
week was an unconstitutional infringement on the right of
individuals to contract under the Fourteenth Amendment).

Like many leading figures, including Lincoln, Justice Harlan’s
views on race and civil rights evolved. By the time he became
Justice Harlan, his views were far more enlightened than his peers.
And while Justice Harlan’s dissents had no immediate impact,
they provided fertile ground for the civil rights movement and
later groundbreaking rulings.  

Justice Harlan’s Plessy and Civil Rights Cases and other
dissents were read widely among African-Americans and
provided a ray of hope. Frederick Douglass (1817-1895) wrote to
Harlan that his dissent in the Civil Rights Cases was not only the
“greatest legal treatise in decades” but should be “seen, read, and
pondered upon by every citizen of the country, and if I had means,
I would cause it to be published in every newspaper and magazine
in the land.”

Like his namesake, Justice Harlan earned his status as an
icon of this country’s highest court. He earned the title Great
Dissenter. �

McClellan’s candidacy against Lincoln. He also opposed the
Thirteenth Amendment as a “direct interference, by a portion of
states, with the local concerns of other states.” Harlan also kept his
own slaves until they were freed by the Thirteenth Amendment.

Harlan was defeated for re-election in 1867.  He then moved
to Louisville and started a successful law partnership with a
former circuit court judge. Harlan finally joined the Republican
party and supported Grant’s candidacy in the 1868 presidential
contest.  At the 1876 Republican National Convention, Rutherford
Hayes emerged as a compromise candidate. Harlan’s delegation
backed Hayes, and after Hayes secured his party’s nomination,
Harlan campaigned on his behalf.

4.

A Supreme Court vacancy arose in 1877, and Hayes sought
to appoint a southerner. Hayes settled on Harlan, who received
unanimous Senate confirmation. Harlan served as a Justice from
1877-1911. He wrote 1,161 opinions which includes 316 dissents.
As a Justice, Harlan was no longer tepid in his support of civil
rights; rather, he became a civil rights champion, often writing
detailed and compelling dissents to a court majority that seemed
hell bent on narrowing the rights of African-Americans and the
working class.

The Civil Rights Cases of 1883 foreshadowed the type of
Justice that John Marshall Harlan would become. During
Reconstruction, Congress passed the Civil Rights Act of 1875,
which entitled persons access to accommodation, public transport,
and theaters regardless of race or color. In the Civil Rights cases
of 1883, 109 U.S. 3 (1883), the Court considered five consolidated
cases brought by blacks who were denied access to hotels,
transportation, theaters and the like. The majority opinion struck
down the Civil Rights Act of 1875 as an unconstitutional exercise
of power. The majority held that the Thirteenth Amendment
merely outlawed slavery, and the Fourteenth Amendment did not
give Congress the power to outlaw private acts of discrimination.
In his lone dissent, Justice Harlan argued that the majority
decision “sacrificed” the “substance and spirit of the recent
amendments of the constitution.”  

The Civil Rights Cases ushered in an era of widespread
discrimination in all aspects of public life. For decades, judges
ruled against persons of color often noting that only one jurist over
a span of decades had ever argued that laws banning private
discrimination were constitutional. Justice Harlan’s view was
vindicated over 85 years later in Jones v Alfred H. Mayer, 392 U.S.
409 (1968), which overturned the holding that the Thirteenth
Amendment did not empower the federal government to punish the
racist acts of private citizens.  

5.

Another example of Justice Harlan’s championing of civil
rights is Plessy v Ferguson, 163 U.S. 537 (1896). Plessy was
convicted of violating Louisiana’s Separate Car Act of 1890 which
required so-called “separate but equal” railroad cars.  Plessy had
intentionally ridden in a whites-only car.  Plessy challenged his
conviction, arguing that the law was unconstitutional.  The case
reached the Supreme Court in 1896.  In a 7 to 1 ruling, the Court
upheld the racist law on untenable grounds: “The object of the
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THE BIRTH, DEATH AND
RESURRECTION OF

PUBLIC POLICY CLAIMS 
John Runyan

Nickelhoff & Widick, PLLC

Sventko v. Kroger

Donna Sventko was employed by the Kroger Company in
Iosco County in northern Michigan. Sventko suffered a disabling
injury at work on May 14, 1973, filed a workmen’s compensation1

claim on July 24, 1973 and received treatment for her disability
between May 18 and November 27, 1973. On November 13,
1973, Sventko was informed by Kroger that she would not be
allowed to return to work or to any other job with the Company
because her employment had been terminated.2

Sventko filed suit in the Circuit Court for the 23rd Judicial
Circuit, alleging that Kroger had terminated her employment in
retaliation for her filing a workmen’s compensation claim. The
trial court granted Kroger’s motion for summary judgment,
concluding that Sventko was an “at will” employee who could be
discharged for any reason or no reason at all; the trial court also
reasoned that since there was a provision in the workmen’s
compensation statute prohibiting “consistent discharges,” but no
similar provision prohibiting a discharge in retaliation for filing a
workmen’s compensation claim, neither the statute itself nor the
public policy of Michigan could be read to prohibit such
retaliation. Sventko v. Kroger Co., supra, at 152-153. 

On appeal, a panel of the Court of Appeals reversed, with
Chief Judge Danhof dissenting. Sventko v. Kroger Co., 69 Mich
App 644, 245 N.W.2d 151, 153-156 (Mich App 1976). The
majority opinion reasoned as follows: 

…while it is generally true that either party may terminate an
employment at will for any reason or no reason, that rule is
not absolute. It is too well-settled to require citation that an
employer at will may not suddenly terminate the employment
of persons because of their sex, race, or religion. Likewise, the
better view is that an  employer at will is not free to discharge
an employee when the reason  for the discharge is an intention
on the part of the employer to  contravene the public policy
of this state. Id. at 153.  

The majority opinion went on to discuss why discharging an
employee in retaliation for filing a workmen’s compensation
claim would contravene the public policy of the state,
notwithstanding the fact that the legislature had not included a
specific prohibition against such retaliation in the statute.3

In Suchodolski v. Michigan Consolidated Gas Co., 412 Mich
692, 316 NW2d 710 (1982), the Michigan Supreme Court gave its
approbation in dicta to the Court of Appeals’ holdings in Sventko,
Trombetta v. Detroit, Toledo & Ironton RR Co, 81 Mich App 489,
265 NW 2d 385 (1978), lv. denied, 403 Mich 855 (1978) and Hrab
v. Hayes-Albion Corp., 103 Mich App. 90, 302 NW 2d 606
(1981), all of which had recognized that “some grounds for
discharging an employee are so contrary to public policy as to be
actionable.” Suchodolski v. Michigan Consolidated Gas Co., 412
Mich at 695 n. 1. However, in a unanimous, per curiam opinion,
the Supreme Court agreed with the Court of Appeals that
Suchodolski’s claim that he was discharged because of his

complaints about the internal accounting practices of a gas
company involved “only a corporate management dispute and
lack(ed) the kind of violation of a clearly mandated public policy
that would support an action for retaliatory discharge.” Id at 696. 

The Supreme Court recognized three exceptions to the
general rule that at will employment may be terminated at any
time for any reason or no reason at all: “(a) a statute specifically
prohibits the discharge, (b) the employee is discharged for
refusing to violate the law, or (c) the employee is discharged for
exercising a well-established statutory right.” Lewandowski v.
Nuclear Management Co., LLC, 272 Mich App 120, 127, 724
NW2d 718 (Mich App 2006).4 The first prong is an express cause
of action while the second and third prongs involve implied causes
of action. Suchodolski v. Michigan Consolidated Gas Co., 412
Mich at 695-696. The court suggested that Trombetta v. Detroit,
Toledo & Ironton RR Co., supra, involving the discharge of an
employee who refused to falsify pollution control reports filed
with the state, was an example of the second prong while Sventko
and Hrab v. Hayes-Albion Corp., supra, both involving discharges
in retaliation for filing workers’ compensation claims, were
examples of the third prong. 

Post-Suchodolski v. Michigan Consolidated Gas Co., supra,
the Court of Appeals has repeatedly affirmed dismissal of
complaints alleging retaliatory discharges in violation of public
policy, emphasizing Suchodolski’s holding that “the reason for a
discharge [must be] the employee’s exercise of a right conferred
by a well-established legislative enactment.” Id. See, Edelberg v.
LECO Corp., 236 Mich App 177, 181-182, 599 NW 2d 785 (Mich
App 1999); Vagts v. Perry Drug Stores, Inc., 204 Mich App 481,
484-487, 516 NW2d 102 (Mich App 1994); see also, Clifford v.
Cactus Drilling Corp., 419 Mich 356, 360-361, 353 NW2d 469
(Mich 184);5 see also, Hoven v. Walgreen Co., 751 F.3d 778, 783-
787 (6th Cir. 2014); Whiting v. Allstate Ins. Co., __F.Supp.2d __,
2010 WL 956030 (ED Mich. 2010); but see, Garavaglia v. Centra,
Inc., 211 Mich App 625, 629-633, 536 NW2d 805 (Mich App
1995).6

Public policy claims suffered another setback when the
Supreme Court ruled in Dudewicz v. Norris Schmid, Inc., 192
Mich App 247, 480 NW2d 612, affirmed in part and reversed in
part, 443 Mich 68, 78-80, 503 NW2d 645 (1993) and Dolan v.
Continental Airlines/Continental Express, 454 Mich 373, 383, 563
NW2d 23 (1997) that such claims are sustainable only where there
is no applicable statutory prohibition against discharge in
retaliation for the conduct at issue and that where it applies,
Michigan’s Whistleblowers’ Protection Act, MCL 15.361 et seq.,
provides the exclusive remedy. See also McNeil-Marks v.
MidMichigan Medical Center-Gratiot, 316 Mich App 1, 25-26,
891 NW2d 528 (Mich App 2016), lv. denied, 502 Mich 851
(2018); Kimmelman v. Heather Downs Management Ltd., 278
Mich App 569, 576, 753 NW2d 265 (2008); Shuttleworth v.
Riverside Osteopathic Hospital,191 Mich App 25, 27-28, 477
NW2d 453 (1991).7

Public policy claims were thus required to walk a difficult
tightrope--on the one hand meeting the requirement that “the
reason for a discharge [must be] the employee’s exercise of a right
conferred by a well-established legislative enactment”--yet on the
other, meeting the requirement that there be no applicable
statutory prohibition against discharge in retaliation for the
conduct at issue. See, e.g., Lewandowski v. Nuclear Management
Co., LLC, 272 Mich App 120, 126-129, 724 NW2d 718 (Mich
App 2006); Cork v. Applebees of Michigan, Inc., 239 Mich App
311, 318 (Mich App 2006).8
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(Continued on page 16)

Landin v. Healthsource Saginaw, Inc. 

From March 2001 until April 2006, Roberto Landin was
employed by Healthsource Saginaw, Inc. (Healthsource), a non-
profit community hospital, as a licensed practical nurse. In April
2006, Landin was fired. He filed a complaint in Saginaw County
Circuit Court, claiming that his employment was terminated in
violation of public policy, because he had reported to a supervisor
negligence by a co-worker which led to the death of a patient.9

The trial court denied Healthsource’s motion for summary
disposition under MCR 2.116(C)(8), which argued that Landin’s
public policy claim was pre-empted by the Whistleblowers’
Protection Act, supra. The court later denied Healthsource’s
motion for summary disposition under MCR 2.116 (C)(10), which
argued that Landin had failed to identify any law or public policy
under which his claim could survive. Although the court initially
did not identify a law or public policy as the basis for its decision,
it later held, as a matter of law, that “Michigan law recognizes a
cause of action for wrongful termination in violation of the public
policy exhibited by MCL 333.20176a(1)(a). . . .”10

Healthsource filed a third, emergency motion for summary
disposition on the ground that the statute cited by the trial court did
not provide a basis for Landin’s public policy claim. The court
denied the motion and the case proceeded to trial. Following trial,
a jury entered a verdict in favor of Landin on the public policy
claim, awarding him back pay, including lost medical benefits,
front pay or future damages in the amount of $235,666.53, as well
as damages for mental and emotional distress.  

In a unanimous decision, a panel of the Court of Appeals
affirmed the judgment entered on the jury’s verdict and all but one
of the trial court’s rulings. The Court first rejected Healthsource’s
argument that the trial court had erred in denying its second and
third motions for summary disposition. The Court noted that the
trial correctly recognized that Landin’s claim was based on an
exception to the general rule of at-will employment in Michigan,
and evaluated that claim against the three exceptions posited in
Suchodolski: (1) an explicit legislative statement prohibiting the
discharge, discipline or other adverse treatment of employees who
act in accordance with a statutory right or duty; (2) where the
alleged reason for the discharge of the employee was the failure
or refusal an employee to violate a law in the course of
employment;11 and (3) an implied prohibition on retaliatory
discharges when the reason for a discharge was the employee’s
exercise of a right conferred by a well-established legislative
enactment. Id. at 526.

Although the Court of Appeals found that the trial court had
erred “in initially failing to apply controlling Michigan law and
instead simply looking to cases outside our jurisdiction…to justify
its ruling,” the Court also found that the trial court had quickly
remedied its error by setting forth an objective basis for Landin’s
public policy claim—namely MCL 333.20176a(1)(a). Id. at 527-
528. The Court of Appeals concluded that MCL 333.20176a
qualified under Suchodolski exception (1) inasmuch as it “contains
an explicit legislative statement prohibiting discharge or discipline
of an employee for specified conduct” and “that the specified
conduct was that of acting in accordance with a statutory right or
duty.” Id. at 529.

In this regard, the Court of Appeals observed that the purpose
of the statutes regulating health care professionals in the Public
Health Code, including MCL 333.20176a, is to safeguard the
public health and to protect the public from incompetence,

deception and fraud. Id. at 530. In enacting MCL 333.20176a, the
Court found, “the Legislature clearly expressed a desire to further
that policy by prohibiting retaliation against an employee who
reports malpractice” and that “the right to report alleged acts of
negligence (malpractice) is consistent with and implicit in the
purposes of the Public Health Code and its statutory regulations
governing health care professionals.” Id.

The Court of Appeals concluded that MCL 333.20176a also
qualified under Suchodolski exception (3) where the reason for
the discharge is the employee’s exercise of a right conferred by a
well-established legislative enactment. Id. Although the Court
acknowledged that exception (3) had only been applied previously
in Sventko, where an employee was terminated in retaliation for
filing a workers’ compensation claim, it noted that MCL 333.
20176a and workers’ compensation statutes share the same
purpose--to promote the welfare of the people of Michigan as it
concerns health and safety. Id. at 531. The Court of Appeals
reasoned that those employed in the health and medical fields are
best situated to report alleged malpractice and “if employers in
those fields are permitted to terminate employees who report the
malpractice of co-workers or others, they, like employers in
workers’ compensation cases, would be given free rein to use the
most powerful tool at their disposal to attempt to deflect their
potential liability , but to the detriment of the public and in direct
violation of the Public Health Code….” Id.

The Court of Appeals also rejected Healthsource’s argument
that Landin’s public policy claim fell squarely with the
Whistleblowers’ Protection Act, supra, which it argued was his
exclusive remedy. Id. at 532-533. The Court noted that the Public
Health Code itself provides that an employee who reports “a
violation of this article or a rule promulgated under this article”
is protected under the Whistleblower Protection Act, supra, and
therefore concluded that if Landin had reported such a violation,
Healthsource’s argument would have had merit. Id. However, the
Court of Appeals carefully distinguished between reporting a
violation of the Public Health Code and accusing a co-worker of
malpractice, which is what Landin had done. Id. As to the latter,
the Court enumerated the elements of such a claim and found that
the trial court had not erred in denying Healthsource’s motion for
summary disposition on the ground that Landin’s public policy
claim was pre-empted by the Whistleblowers’ Protection Act,
supra.12

The Supreme Court granted Healthsource’s application for
leave to appeal in an Order issued on April 3, 2015. Landin v.
Healthsource Saginaw, Inc., 497 Mich 988, 860 NW2d 927
(Mem) (Mich 2015). Significantly, the Supreme Court’s Order did
not just grant leave to appeal but went on to provide as follows: 

On order of the Court, the application for leave to appeal the
June 3, 2014 judgment of the Court of Appeals is considered, and
it is GRANTED, limited to the issue whether the plaintiff may
maintain a wrongful discharge claim for violation of public policy
under MCL 333.20176a(1)(a). See Suchodolski v. Michigan
Consolidated Gas Co., 412 Mich. 692, 316 N.W.2d 710 (1982). In
discussing this issue, the parties shall also address whether the
Whistleblowers' Protection Act, MCL 15.361 et seq., provides the
exclusive remedy for a claim of wrongful discharge under MCL
333.20176a(1)(a). See MCL 333.20180(1).

It appeared as if Landin v. Healthsource Saginaw, Inc., supra,
would become another “nail in the coffin” of public policy claims
under Michigan law. 
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A briefing schedule was set on Healthsource’s appeal. On the
order of Chief Justice Robert Young, the motion of the
conservative Pacific Legal Foundation to file a brief amicus curiae
in support of Healthsource was granted. Landin v. Healthsource
Saginaw, Inc., 866 NW2d 459 (Mich 2015). The Michigan Nurses
Association and Michigan Health and Hospital Association were
also permitted to file amicus briefs. On October 1, 2015, Justice
Mary Beth Kelly unexpectedly resigned from the Court and
Justice Joan L. Larsen was appointed to replace her. 

Oral argument was heard on November 4, 2015. Whether it
was Justice Kelly’s resignation, Justice Larsen’s appointment or
a very persuasive oral argument by Landin, the tide suddenly and
unexpectedly turned. On November 13, 2015, the Court issued
the following Order:

On order of the Court, leave to appeal having been granted and
the briefs and oral arguments of the parties having been
considered by the Court, we VACATE our order of April 3, 2015.
The application for leave to appeal the June 3, 2014 judgment of
the Court of Appeals is DENIED, because we are no longer
persuaded that the questions presented should be reviewed by this
Court. Landin v. Healthsource Saginaw, Inc., 498 Mich. 913, 871
N.W.2d 298 (2015).

Post Landin, public policy claims have made a comeback.
See Pace v. Edel Harrelson, 499 Mich 1, 10 and note 19, 878
NW2d 784 (2016)[ remanding to Court of Appeals “for
consideration of the merits of plaintiff’s claim of discharge against
public policy,” where the Court determined that plaintiff did not
engage in protected activity within the meaning of the
Whistleblowers’ Protection Act as a matter of law, where she
reported a suspected future violation of law rather than a violation
or suspected (existing) violation of law;13 the Court also endorsed
the holding of Anzaldua v. Neogen Corp., 292 Mich App 626, 631,
808 NW2d 804 (2011)(“[I]f the WPA does not apply, it provides
no remedy and there is no preemption.”)]; but see Shephard v.
Benevis, __Mich App__, 2021 WL 70642 at *11-12 (Mich App
2021)(refusing to extend Landin to a report of alleged malpractice
by a Dentist “because the public health code has no ‘explicit
legislative statement’ regarding the retaliatory firing of an
employee for reporting dental malpractice in a private dental
office.”); Green v. County of Grand Traverse, __Mich App__,
2020 WL 1333003 at *5 (Mich App 2020).

Rivera v. SVRC Industries, Inc. 

Linda Rivera was employed as Director of Industrial
Operations by SVRC Industries, Inc. from October 2015 until
October 2016. On September 15, 2016, she conducted a
disciplinary meeting with a SVRC employee, Lyle Summerfield,
who made several threatening statements during the meeting.
According to Rivera, Summerfield raised the possibility of a
“revolution” during the meeting and “alluded to the fact that he
could operate a firearm, that he was not afraid to pull the trigger
and that he did not discriminate.”14

Rivera reported these statements to SVRC’s Chief Operating
Officer, Debra Snyder, and asked whether she should report the
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incident to the police. Snyder consulted with SVRC’s Chief
Executive Officer, Dean Emerson, who after in turn consulting
with the Company’s attorney, Gregory Mair, informed Snyder not
to file a police report on behalf of SVRC. In the meantime, Rivera
had sought advice from others, including the Chair of SVRC’s
Board of Directors, Sylvester Payne, with whom she had an “on
again, off again” relationship.

Upon learning of her contact with Payne, Snyder sent Rivera
a text message which read as follows:

Linda, Sylvester is not an employee of SVRC. He is a board
member. Please be very careful with sharing confidential
information about employees. If you want to file a personal
protection order you can do so, which may mean filing a police
report, but that is not what was advised by our attorney. Let’s talk
when you get to work in the morning. Id. at 290. 

Emerson instructed Mair to investigate the incident and after
Mair interviewed Rivera and other employees who were present
during her meeting with Summerfield, SVRC terminated
Summerfield’s employment. The following day Rivera received
notice that she was being permanently laid off from her
employment with SVRC for “budgetary and economic reasons.”
Id.15

Rivera filed a three count complaint in Saginaw County
Circuit Court, alleging (1) that SVRC violated the Whistleblowers’
Protection Act, supra, by retaliating against her when she was
about to report Summerfield’s conduct to the police; (2) that
SVRC violated the Whistleblowers’ Protection Act, supra, by
retaliating against her when she reported Summerfield’s conduct
to attorney Gregory Mair; and (3) that SVRC had unlawfully
retaliated against her in violation of Michigan public policy. Id. at
290-291. 

Circuit Judge Patrick J. McGraw of the Saginaw County
Circuit Court denied SVRC’s motion for summary disposition
pursuant to MCR 2.116 (C)(10). Rivera v. SVRC Industries, Inc.,
2017 WL 11096697 (Mich. Cir. Ct. November 22, 2017). Judge
McGraw concluded that Rivera had engaged in protected activity
when she told Snyder that she wanted the police to be notified
because she was afraid of what might happen. Id. at *2. He also
found that she had engaged in protected activity when she reported
Summerfield’s behavior to attorney Gregory Mair, who as a
practicing lawyer and member of the State Bar of Michigan,
qualified as a member of a “public body” for purposes of the
Whistleblowers’ Protection Act. Id.  

Judge McGraw also concluded that Rivera had created a jury
submissible issue with respect to whether there was a causal
connection between her protected activity and her permanent
layoff from employment. Recognizing that temporal proximity
between the protected activity and the adverse employment action
was alone insufficient, he concluded that Rivera had created a
question of fact as to whether the economic justification for her
layoff was pretextual. SVRC’s Board Chair Payne testified at
deposition that he was unaware of any financial deficit which
could have led to Rivera’s layoff for economic reasons Id. at *3.

Finally, Judge McGraw also concluded that Rivera’s public
policy claim should be decided by a jury. Id.He outlined the three
public policy exceptions recognized in Suchodolski to the general
rule that at will employment may be terminated at any time for
any reason or no reason at all. Judge McGraw found that because
Rivera had told not only “public bodies” but also others about
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Summerfield’s threats, including Board Chair Payne, she had
created a jury submissible public policy claim. Id.

A panel of the Court of Appeals reversed Judge McGraw’s
Opinion and Order in all relevant respects and remanded the case
for entry of an order granting summary disposition in favor of
SVRC.  Rivera v. SVRC Industries, Inc., 327 Mich App 446, 934
NW2d 286, 290 (2019).  Quoting Henry v. Detroit, 234 Mich App
405, 409, 594 NW2d 107 (1999), the Court described two types
of whistleblowers protected by the Whistleblowers’ Protection
Act:

A “type 1 whistleblower” is someone “who on his own
initiative, takes it upon himself to communicate the employer’s
wrongful conduct to a public body in an attempt to bring the, as
yet hidden, violation to light to remedy the situation or harm done
by the violation.” “Type 2 whistleblowers” are those who
“participate in a previously initiated investigation or hearing at the
behest of a public body.” Id. at 292 (internal citation omitted). 

The Court concluded that Rivera’s claim was that she was a
type 1 whistleb1ower, and that she was an employee and SVRC
an employer within the meaning of the Whistleblowers’ Protection
Act, supra. It also outlined the definition of a “public body” within
the meaning of the act and the elements necessary for Rivera to
make out a prima facie of retaliation through either direct or
circumstantial evidence and thus survive summary disposition. Id.
at 292-293.

The Court of Appeals found that Judge McGraw should have
granted summary disposition to SVRC with respect to Rivera’s
“about to report” claim because she did not, either explicitly or
implicitly, threaten to report Summerfield’s conduct to the police.
Id. at 295. Rather her text messages and deposition testimony
revealed that she believed contacting the police was the correct
course of action but there was no evidence that SVRC was ever put
on notice that Rivera was on the verge of reporting Summerfield’s
behavior to the police. Id.

With respect to Rivera’s “actual report” retaliation claim, the
Court of Appeals determined that while a licensed attorney is a
member of a “public body” for purposes of the act, the evidence
failed to show that Rivera’s conversation with attorney Mair
constituted a “report” of a violation or suspected violation of the
law. Id. at 295-296. The Court reached this conclusion for several
reasons: First, it noted that Rivera did not communicate with Mair
on her own initiative but stated in her affidavit that SVRC had
“required” her to do so; Second, the Court observed that at the
time of her communication with Mair, the information she relayed
was not “as yet hidden” because she had earlier communicated
the same information to Snyder who had shared it with Mair. Id at
296. Third, relying upon Justice Zahra’s dissent from denial of
leave in McNeill-Marks v. MidMichigan Med. Ctr.-Gratiot. 502
Mich 851,858, 912 NW2d 181 (2018), the Court of Appeals found
that Rivera did not engage in protected activity when she
communicated with Mair because “(h)er discussion with Mair
cannot reasonably be seen as ‘charging’ (Summerfield) with
illegal conduct.” Id. Fourth, and finally, the Court observed that
while Mair may have a member of a public body by virtue of his
profession, he was also acting as an agent of SVRC so that when
Rivera communicated with Mair at SVRC’s direction, she was
also communicating with Mair’s principal, which would not
constitute protected activity under the act. Id. at 297.   

The Court of Appeals also determined that even if Rivera had
engaged in protected activity by communicating with Mair, she

failed to offer evidence establishing a causal connection between
that communication, which was initiated at SVRC’s request, and
her termination. Id at 297-298. The Court noted that absent a
presumption of retaliation, it simply does not matter whether
defendant’s offering of budgetary and economic reasons was
factually supported. “[A] ‘plaintiff cannot simply show that the
employer’s decision was wrong or mistaken, since the factual
dispute at issue is whether discriminatory animus motivated the
employer, not whether the employer is wise, shrewd, prudent or
competent.’” Id at 298 (quoting in part Debano-Griffin v. Lake
County, 493 Mich. at 180, 828 N.W.2d 634 (2013), quoting Hazle
v. Ford Motor Co., 464 Mich. 456, 476, 628 N.W.2d 515 (2001).

Finally, the Court of Appeals concluded that Judge McGraw
had erred in failing to grant summary disposition with respect to
Rivera’s public policy claim. Id at 298-299. In this respect, the
Court reasoned that the remedies provided by the Whistleblowers’
Protection Act, supra, are exclusive, not cumulative and that
Rivera’s claim for retaliation in violation of public policy was
duplicative of her claims under the Whistleblowers’ Protection
Act, supra. Id. 

By Order dated March 25, 2020, the Michigan Supreme
Court directed the clerk to schedule oral argument on Rivera’s
application for leave to appeal. Rivera v. SVRC Industries, Inc.,
940 NW2d 72 (2020). The Court also ordered Rivera to file a
supplemental brief addressing: “(1) whether the record supports
plaintiff’s contention that her communication with defendant’s
Chief Operating Officer demonstrated that she was ‘about to
report’ a violation or suspected violation of a law, see MCL
15.362; (2) whether plaintiff’s communications with defendant’s
counsel constituted a ‘report’ pursuant to MCL 15. 362 where (a)
defendant’s counsel initiated contact with plaintiff (rather than
plaintiff contacting him) and (b) defendant’s counsel was aware of
plaintiff’s allegations prior to their conversation; (3) whether the
Whistleblowers’ Protection Act (MCL 15.361 et seq.) is plaintiff’s
exclusive remedy in this case; and (4) whether the record supports
plaintiff’s contention that her protected activity caused her firing,
that is, whether plaintiff has sufficient evidence beyond the
temporal proximity of the events to show causation, see Wurtz v.
Beecher Metro Dist. 495 Mich 242 848 NW2d 121 (2014).”16

On January 7, 2021, the Michigan Supreme Court heard
argument on the application to for leave to appeal the April 4,
2019 judgment of the Court of Appeals. By Order dated June 11,
2021, in lieu of granting leave to appeal, the Michigan Supreme
Court affirmed in part, vacated in part, and reversed in part the
judgment of the Court of Appeals and remanded the case to that
Court for further consideration of plaintiff’s public policy claim.
Rivera v. SVRC Industries, Inc., ___Mich ___, 2021 WL 2399760
(June 11, 2021). 

The Court affirmed the Court of Appeals’ holding that
“plaintiff has failed to prove that a genuine issue of material fact
existed regarding whether she had engaged in protected activity by
being about to report a violation or suspected violation of law” to
the police. Instead, the Court concluded that Rivera wanted SVRC
to report Summerfield’s behavior, which does not constitute
protected activity, and was upset when it would not do so. Id. at *1. 

The Supreme Court also affirmed the Court of Appeals’
holding that plaintiff did not establish a genuine issue of material
fact that there was a causal connection between plaintiff’s
communication with defendant’s attorney and her termination. Id.
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Court, the Sixth Circuit’s holding is consistent with Michigan
Supreme Court precedent and MCL 750.149 which make it a crime
for any person, having knowledge of an offense punishable by
death or imprisonment, to take money, gratuity, reward or any
engagement, upon an agreement to conceal the offense or not to
prosecute. Id. Nevertheless, the panel concluded that viewing the
evidence in the light most favorable to Rivera, she failed to
establish a genuine issue of material fact regarding whether SVRC
had ever instructed her not to disclose Summerfield’s conduct,
much less that it had conditioned her continued employment on
her agreement not to disclose the conduct or terminated her for
refusing to enter into or to abide by such an agreement. Id.

Conclusion

Common law claims like that recognized by the Michigan
Supreme Court in Toussaint v. Blue Cross and Blue Shield of
Michigan, 408 Mich 579, 292 NW2d 880 (1980) have an uncertain
shelf life. It once appeared that common law public policy claims
first recognized by the Michigan Court of Appeals nearly 50 years
ago in Sventko v. Kroger Co., supra, might suffer the same fate as
Toussaint. However, the Supreme Court’s recent decisions in
Landin v. Healthsource Saginaw, Inc., supra and Rivera v. SVRC
Industries, Inc., supra, suggest that as Mark Twain is reported to
have said, “rumors of (the) death (of such claims) have been greatly
exaggerated.”   

—END NOTES—

1 A 1975 amendment substituted “worker's disability” for “workmen's.” P.A.1975, No.
279, § 1, Eff. March 31, 1976. MCL § 418.101 now provides: “This act shall be
known and may be cited as the “worker's disability compensation act of 1969.”

2 These facts are taken from the Court of Appeals’ published opinion in Sventko v.
Kroger Co., 69 Mich App 644, 245 N.W.2d 151, 152 (Mich App 1976). 

3 The legislature remedied this omission in 1985 when it added Section 301(13) to the
statute, making it unlawful for an employer to “discharge an employee or in any
manner discriminate against an employee because the employee filed a complaint or
instituted or caused to be instituted a proceeding under this act or because of the
exercise by the employee on behalf of himself or herself or others of a right afforded
by this act.” MCL 418.301(13). See also, Phillips v. Butterball Farms Company, Inc.,
448 Mich 239, 241-242, 531 NW2d 144 (1995)(holding that if an employee at will can
establish that she was discharged for exercising rights under the workers’
compensation act, she may recover compensation for lost wages, back pay and front
pay and mental or emotional distress damages. )

4 In Giordano v. Williams International Co., LLC, __Mich App__, 2019 WL 1867133
(Mich App 2019), the Court cited Piasecki v. City of Hamtramck, 249 Mich App 37,43,
640 NW 2d 885 (Mich App 2001) for the proposition that where plaintiff alleges a
termination against public policy based on the refusal to violate a law, an actual law
must exist that would have been violated if the plaintiff acted as required by the
employer; see also, Stegall v. Resource Technology Corp., __Mich App__, 2019 WL
4671167 at *3(Mich App 2019); but see Austin v. Wayne State University, __Mich
App__, 2001 WL 732379 (Mich App 2001), where the Court of Appeals reversed a
trial court’s refusal to grant leave to amend to state a public policy claim to an
employee who claimed that he was fired for refusing to lie at an arbitration hearing,
suggesting that what the Employer asked him to do need not fit the statutory definition
of “perjury.” Id. at *3.  

5 See also the following unpublished opinions: Gliwa v. County of Lenawee, __Mich
App__, 2014 WL 2218744 (Mich App 2014)(unpublished); Irwin v. Ciena Health
Care Mgt., Inc., __Mich App__, 2013 WL 5495560 (Mich App 2013) and Docket No.
2944239 at 2, n.2 (December 7, 2010)(both unpublished); Bonds v. Laurel Health
Care Co. of Galesburg, __Mich App__, 2010 WL 1629622 (Mich App
2010)(unpublished); Gilmore v. Big Brother/Big Sisters of Flint, Inc., __Mich App__,
2009 WL 1441568 at *3-*4 (Mich App 2009)(unpublished); Lair v. Ortho Biotech,
__Mich App__, 2006 WL 397960 (Mich App 2006)(unpublished); Lokuta v.
Wyandotte Boat Club, __Mich App__, 2005 WL 356288 at *2 (Mich App
2005)(unpublished); Cason v. Jackson Public Schools, __Mich App__, 1997 WL
33334400 at *1-*2 (Mich App 1997)(unpublished).

However, the Court vacated the Court of Appeals’ holding that
plaintiff’s communication with defendant’s attorney was not a
“report” under the WPA, as this holding was unnecessary in light
of the Supreme Court’s agreement with its conclusion on the
causation issue. Id. Justices Zahra and Viviano (joined by Welch)
filed concurring opinions, suggesting some discomfort with the
Court’s determination in McNeill-Marks v. MidMichigan Med
Ctr.-Gratiot. 502 Mich 851,858, 912 NW2d 181 (2018), that the
State Bar of Michigan and its members qualify as a public body
under the Whistleblowers’ Protection Act, supra. Id. at 2-3.

Finally, the Supreme Court reversed the Court of Appeals’
holding that Rivera’s public policy claim was preempted by the
Whistleblowers’ Protection Act, supra. Id. at 2. The Court
reasoned that Rivera alleged two factual bases for her public
policy claim: “(1) her attempt to report Summerfield’s actions to
the police; and (2) her refusal to conceal and/or compound
Summerfield’s violations of the law.” Id. Because Rivera failed
to demonstrate that such conduct entitled her to recover under the
Whistleblowers’ Protection Act, supra, the Supreme Court
concluded that her public policy claim based on this conduct was
not preempted by the Whistleblowers’ Protection Act, supra. . See
Pace v. Edel Harrelson, 499 Mich 1, 10 and note 19, 878 NW2d
784 (2016)[endorsing the holding of  Anzaldua v. Neogen Corp.,
292 Mich App 626, 631, 808 NW2d 804 (2011)(“[I]f the WPA
does not apply, it provides no remedy and there is no
preemption.”)]

The Supreme Court therefore remanded the case to the Court
of Appeals for a determination as to whether, viewing the evidence
in the light most favorable to Rivera, there is a genuine issue of
material fact that her termination was unlawful in violation of
public policy, including, if necessary, whether she can establish a
causal connection between her conduct and her termination. Id. 

On remand, a panel of the Court of Appeals again reversed the
trial court’s order denying summary disposition on Rivera’s public
policy claim and remanded for entry of an order granting summary
disposition to SVRC on that claim. Rivera v. SVRC Industries, Inc.,
__Mich App__, 2021 WL 4047033 (Mich App 2021). The panel’s
opinion started with the observation that the “Supreme Court’s
enumeration of ‘public policies’ that might forbid termination of at
will employees was not phrased as if it was an exhaustive list.” Id.
at *3, quoting Kimmelman v. Heather Downs Mgt. Ltd., 278 Mich
App 569, 573 (2008). However, it also noted that while the
Supreme Court’s list of when the public policy exception applies
is not exhaustive, neither that court nor the Court of Appeals has yet
found “a situation meriting extension beyond the three
circumstances detailed in Suchodolski.” Id., quoting Landin v.
Healthsource Saginaw, Inc., supra at 526. 

The panel observed that in reliance upon the Sixth Circuit’s
decision in Pratt v. Brown Machine Co., supra at 1236-1238,
Rivera had primarily argued that the basis for her public policy
claim was her refusal to conceal Summerfield’s allegedly criminal
conduct. Id. at *4. It noted that while Pratt is not binding on this
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6 In contrast, the United States Court of Appeals for the Sixth Circuit has been more
generous in its application of Suchodolski: see Morrison v. B. Braun Medical, Inc., 663
F.3d 251, 256-257 (6th Cir. 2011); Meury v. Connie Kalitta Services/American
International Airways, Inc. 181 F.3d 102 (6th Cir. 1999); Pratt v. Brown Machine Co.,
855 F.2d 1225, 1236-1238 (6th Cir. 1988); Wiskotoni v. Michigan National Bank-West,
716 F.2d 378, 381-384 (6th Cir. 1983). 

7 The Court of Appeals’ unpublished opinion in Steffy v. Board of Hospital Managers
of Hurley Medical Center, __Mich App __, 2017 WL 5615824 (Mich App 2017),
which strangely suggested that plaintiff’s public policy claim failed because he was a
“just cause” employee protected by a collective bargaining agreement and that public
policy claims are an exception to at will employment only is hopefully an aberration.
As Presiding Judge Beckering recognized in her concurring opinion, “there is no
published opinion in Michigan that concludes that the public policy exception for
wrongful discharge claims arises only in at will employment relationships.” Id. at *5;
see also, Williams v. Stafford Transport of Michigan, Inc., __Mich App__, 2017 WL
2262885 at *3 (Mich App 2017). 

The Court of Appeals recently ruled that (1) a real estate sales associate who was a party
to an “Independent Contractor Agreement” expressly providing that the associate “is
not to be treated or otherwise considered as an employee of Broker” had not created
an issue of fact with respect to whether he was an employee rather than an independent
contractor; and (2) independent contractors could not bring claims that the termination
of their relationship with a Broker was because they refused to violate a law or
otherwise violated public policy. Smith v. Town and Country Properties II, Inc., 2021
WL 3686108 (Mich App ).  

8 In Lewandowski, the trial court granted the defendant employer's motion for summary
disposition pursuant to MCR 2.116(C)(8) and (C)(10) because the plaintiff could not
sustain a claim pursuant to the WPA. Id. at 122. The plaintiff then moved to amend his
complaint to add a public-policy claim. Id. at 122-123. The trial court denied the
motion on the ground that the amendment would be futile. Id. at 123. On appeal, the
Court of Appeals agreed that the requested amendment to the plaintiff's complaint
would be futile because there was a statutory prohibition against retaliatory discharge
under the WPA that applied to the case, and therefore plaintiff could not also maintain
a claim as a matter of public policy. Id. at 127-128. In other words, the plaintiff could
not maintain a cause of action under the second and third prongs of Suchodolski on
the basis of a statutory violation that implicated the first prong. The Court of Appeals
rejected the argument, based upon a footnote in Edelberg v. LECO Corp., supra, that
Lewandowski’s holding is limited to public policy claims under Suchodolski’s first
prong. See Lewandowski, supra at 128-129; Peerless v. SpartanNash Co., __Mich
App__, 2020 WL 7635772 at *3-*4 (Mich App 2020).    

9 These facts are taken from the Court of Appeals’ published opinion, Landin v.
Healthsource Saginaw, Inc., 305 Mich App 519, 854 NW2d 152 (Mich App 2014). 

10 MCL 333.20176a concerns health facilities and agencies and provides, in part:

(1) A health facility or agency shall not discharge or discipline, threaten to discharge
or discipline, or otherwise discriminate against an employee regarding the employee's
compensation, terms, conditions, location, or privileges of employment because the
employee or an individual acting on behalf of the employee does either or both of the
following:

(a) In good faith reports or intends to report, verbally or in writing, the malpractice of
a health professional or a violation of this article, article 7, article 8, or article 15 or a
rule promulgated under this article, article 7, article 8, or article 15.

11 See, e.g., Silberstein v. Pro-Golf of America, Inc., 278 Mich App 446, 452-453, 750
NW2d 615 (2008). 

12 Healthsource advanced a number of additional arguments on appeal, most of which
related to Landin’s damages and all of which were rejected by the Court of Appeals.
Id. at 533-549. With respect to Landin’s public policy claim, the only other ruling of
significance was the Court of Appeals’ conclusion that the trial court had properly
determined that Landin had established a question of fact for the jury with respect to
whether there was a causal connection between his protected activity in reporting his
co-worker’s malpractice and Healthsource’s adverse employment action (termination).
Id. at 533-534. 

13 On remand, the Court of Appeals concluded that in the absence of some objective
source of public policy other than the Whistleblowers Protection Act, plaintiff’s public
policy claim was properly dismissed. Pace v. Edel Harrelson, __Mich App__, 2016
WL 1533522 at *2  (Mich App 2016). 

14 These facts are taken from the Court of Appeals’ published opinion, Rivera v. SVRC
Industries, Inc., 327 Mich App 446, 934 NW2d 286 (2019). 

15 Approximately fifteen (15) employees were terminated as a result of the alleged
economic hardship. 

16 By Order of the Chief Justice dated July 10, 2020, the motion of the Michigan
Association for Justice to file a brief amicus curiae was granted. Rivera v. SVRC
Industries, Inc., 944 NW 2d 923 (2020). �

PLESSY, JUSTICE BROWN,
AND THE EASTERN DISTRICT

John G. Adam

Justice Henry Billings Brown (1836-1913) wrote the infamous
opinion in Plessy v. Ferguson, 163 U.S. 537 (1896).  

Brown was admitted to the Michigan Bar in 1860 where he
“specialized in admiralty law as it applied to shipping on the Great
Lakes,” according to Wikipedia.  

Brown was a U.S. district judge for the Eastern District of
Michigan for fifteen years from 1875 until 1890, when he was
appointed by President Benjamin Harrison (1833–1901) to the
Supreme Court.    

Brown wrote that he enjoyed his time on the Eastern District
bench in his posthumous memoir, C. Kent, Memoir of Henry
Billings Brown 24 (1915):  “The fifteen and a half years I passed
as district judge, though characterised by no event of special
importance, were full of pleasurable satisfaction and were not
overburdened by work.”

Unlike Brown and his fellow justices in Plessy,Harlan was the
only southern on the Court when Plessy was decided by eight
justices: “Seven of the other eight justices hailed from the North,
including several New Englanders who had joined the court since
its last major civil rights ruling in 1889. Was it too much to hope
that newcomers Henry Billings Brown and his Yale classmate, David
Brewer, might form the nucleus of a group more sympathetic to
racial equality than their predecessors had been? Both had roots
in western Massachusetts, where their families had raised them with
an emphasis on tolerance. Both were Republican appointees, and
the party still took some pride in its antislavery roots. Both had
moved west as young lawyers, Brewer to the Kansas frontier, Brown
to Michigan. Their previous writings suggested no resolute position
on racial equality. Brown, in particular, had a reputation for an open
mind and impartiality.” S. Luxenberg, Separate: The Story of Plessy
v. Ferguson, and America's Journey from Slavery to Segregation
xvi (2019).

Had Justice David Brewer (1837-1910) not abstained in
Plessy he might have joined Harlan.

At the time of Plessy, dissents were rare “about 90 percent of
the court’s rulings were unanimous—but when Harlan would
write one” “Brown was among his likeliest partners.” Separate 451.
Indeed, Justice Brown wrote, Memoir 31, that “Harlan was a
strong Federalist, with a leaning toward the popular side of cases
and a frequent dissenter from the more conservative opinions of
his brethren.” 

Justice Brown should have joined Harlan  because Brown
knew that  “if the authority of the Court is weakened by a dissent,
it is probably because it ought to be weakened.” M. Urofsky, Dissent
and the Supreme Court (2015). Indeed, Brown’s Plessy was
overturned by the aptly titled Brown decision, Brown v. Board of
Education (1954). 

The contrast between the former slave-owner Harlan and the
Harvard and Yale educated Brown shows that racial prejudice was
not limited to the south. 

History favors Harlan. Brown was an “average Justice whose
work on the bench is all but forgotten.”  B. Schwartz, A History
of the Supreme Court 178 (1995). Harlan, in contrast, will long be
remembered as a judicial giant. �
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SIXTH CIRCUIT UPHOLDS
CLASS ACTION WAIVER IN
ANTI-DISCRIMINATION

ARBITRATION  
Ahmad Chehab

Miller, Canfield, Paddock & Stone, PLLC

In Williams v. Dearborn Motors 1, 2021 WL 3854805 (6th
Cir. 2021), the Sixth Circuit upheld the enforceability of an
employer’s class action waiver policy made part of its arbitration
agreement. The plaintiffs—two former employees of a Dearborn-
based car dealership—claimed that class waivers violated the
federal civil rights laws. Both filed charges with the Equal
Employment Opportunity Commission (“EEOC”) alleging,
among other things, race discrimination. One plaintiff (Williams)
also complained of retaliation in violation of Title VII, the ADEA,
and the ADA, after allegedly being terminated for refusing to sign
the arbitration agreement. The other plaintiff (Howard) later
amended his charge to claim retaliation in violation of Title VII
based on his opposition to the arbitration agreement. The EEOC
found “reasonable cause” to believe that the claims were true and
issued to each a Notice of Right to Sue letter.

The plaintiffs then sought to represent a class of current and
former employees who were required to sign an arbitration
agreement as a condition of their employment or continued
employment. In addition to the class-based discrimination claims,
both raised individual claims of discrimination and retaliation.
The district court granted the motion to dismiss the class claims
and compelled arbitration for Howard’s individual claims. On
cross-motion for judgments on the pleadings on William’s
individual retaliation claims, the court granted judgment on the
pleadings in favor of the employer, reasoning that Williams failed
to allege a prima facie retaliation claim because his belief that the
class waiver term in the arbitration agreement was unlawful was
not objectively reasonable based on substantial federal caselaw
upholding class waivers in similar cases. 

On appeal, the plaintiffs argued that the anti-discrimination
laws are incompatible with the class waiver policy and thus should
be rendered unenforceable. The Sixth Circuit held that although
U.S. Supreme Court precedent only features one case upholding
class action waiver for claims raised under the Age Discrimination
in Employment Act (“ADEA”), the plaintiffs failed to offer any
convincing argument for why Gilmer v. Interstate/Johnson Lane
Corp., 500 U.S. 20, 32 (1991) should not be extended with equal
force to claims raised under Title VII and the ADA. With no
express congressional intent barring the use of class waivers under
those (and other civil rights laws), the panel unanimously
concluded that class action waivers are enforceable under the
Federal Arbitration Act (“FAA”).

Plaintiffs also contended that the class action waiver policy
violates the right to engage in concerted, protected activity under
the National Labor Relations Act (“NLRA”). The Sixth Circuit
rejected this argument, noting generally that any statute purporting
to override the FAA “faces a stout uphill climb” and must point to
“clear and manifest congressional intent” for disallowing

arbitration. As the Supreme Court clarified elsewhere, Section 7
of the NLRA focuses on the right to organize and bargain
collectively—but it does not express approval or disapproval of
arbitration, nor does it mention class or collective action
procedures. Epic Systems Corp. v. Lewis, 138 S. Ct. 1612, 1624
(2018).

The plaintiffs also claimed that the mandatory arbitration
policy foreclosed the employees’ ability to litigate discrimination
claims under a “pattern-or-practice” theory. Under the pattern-or-
practice method, a prima facie case may be established by
demonstrating that unlawful discrimination has been a regular
procedure or policy followed by an employer or group of
employers. Rejecting this argument, the Sixth Circuit noted the
conspicuous absence of any statutory right to pursue a
discrimination claim under a pattern-or-practice theory. The
theory merely serves as onemethod among many others by which
a plaintiff can try to show an inference of discriminatory conduct.
But even without pursuing a class action, the Sixth Circuit
explained that the plaintiffs could still present pattern-or-practice
evidence, as it may be relevant to proving an otherwise-viable
individual claim for employment discrimination. For example,
evidence showing that the employer has a practice of treating
members of a protected class in a discriminatory fashion can be
presented at arbitration. Though such evidence may be presented
in federal court as well, standing alone it is insufficient to establish
a prima facie case of employment discrimination. In sum, a
plaintiff can present pattern-or-practice evidence to bolster an
employment discrimination claim but must still satisfy the familiar
burden-shifting framework under McDonnell Douglas framework
to withstand summary judgment. 

The Sixth Circuit rejected the argument that a class waiver
constitutes an unlawful employment practice because it forecloses
on the ability to obtain company-wide injunctive relief.
Arbitrators, the Sixth Circuit explained, have the power to fashion
equitable relief, including reinstating wrongfully terminated
employees and can issue cease and desist orders as part of a final
award. In addition, the EEOC, regardless of the language in the
arbitration agreement, is not precluded from bringing actions
seeking class-wide and equitable relief. And the pattern-or-
practice method of proof remains an available method of proof
should the government seek the injunctive relief itself.  

On the individual retaliation claims, the Sixth Circuit
concluded that the complaint presented no allegations that the
requirement to sign the agreement was applied in a discriminatory
manner toward a certain class of individuals. For example, there
was no indication that only employees who belonged to a
particular race (or those with disabilities) were required to sign
the class waiver. In such circumstances, the plaintiffs may have
had grounds to suggest that the opposition was based on a
discriminatory practice. Nor was the arbitration agreement
prospectively waiving any statutory rights under anti-
discrimination laws, which would have rendered it unenforceable.
Under the employer’s arbitration agreement, the signing
employees retained the full range of rights available under the
federal civil rights laws and could vindicate those civil rights at
arbitration consistent with the congressional mandates of the FAA.
Accordingly, the refusal to sign the arbitration agreement was not
a protected activity in opposition to a discriminatory employment
act or practice, and thus no prima facie case of retaliation could be
made. �
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RACE-BASED SHIFT CHANGE
TO PROMOTE  RACIAL
DIVERSITY IS ILLEGAL  

Deja Davis
Miller, Canfield, Paddock & Stone, PLLC

An employer’s attempt to promote racial diversity does not
justify assigning shifts to workers based on race. 

Threat, et al. v. City of Cleveland, 6 F.4th 672 (6th Cir. 2021)
(Sutton, Suhrheinrich, Nalbandian, J.) addressed for the first time
(1) whether the employer moving an employee from the day to
the night shift over employee’s seniority-based objection was an
adverse change and (2) whether the employer’s effort to promote
racial diversity rendered the decision lawful.

The plaintiffs—five municipal employees—sued the City of
Cleveland and their supervisor alleging the city illegally
determined night and day shifts based on race. The five employees
are captains the City of Cleveland Emergency Medical Service
(EMS) division, belong to the same union, and are all black. It is
practice in the EMS division that each fall, captains bid on their
schedules for the upcoming year, choosing different days to work
and opting for day or night shifts. The city uses a seniority-based
bidding system to assign shifts which gives preference to longer-
tenured captains. Under the collective bargaining agreement, the
city may transfer up to four captains to a different shift even if it
conflicts with a captain’s first choice. The captains bid on shift
assignments which generated a schedule where only black
captains were on the day shift. The city replaced a black captain
from the day shift and replaced him with a white captain to
“diversify the shift.” 

Defendants  moved for partial judgment on the pleadings. The
district court, James S. Gwin, J., partially granted the motion,
dismissing the state and federal retaliation claims, the equal
protection claims, the emotional distress claims, and Title VII
discrimination claims against the supervisor, Carlton. Claims of
federal discrimination against the city and state discrimination
against both the city and supervisor remained. The parties later
filed Rule 56 motions on the discrimination claims. The district
court granted the defendants’ motion stating that shift change to
promote racial diversity was discriminatory but that plaintiffs
could not show that the shift change was a “materially adverse
employment action.”

The Sixth Circuit reversed,  finding that the city discriminated
because it changed a black captain for a white captain to adjust the
shift’s racial makeup. With direct evidence of discrimination, the
court determined the case turns largely on the meaning of
“compensation, terms, conditions, or privileged of employment”
under Title VII. The Court held that an employer has discriminated
based on race in the terms and privileges when an employee’s race
is a basis for a shift change that denies the privileges of that
employee’s seniority.  

As the Court explained, if the words of Title VII are the guide,
then basic dictionary definitions confirm the statutory framework.
A shift schedule is in fact a term of employment. An 8:00 am start
time is a set term meaning the distinction between an 8:00 am and
8:00 pm start time is a term. Further, any benefits that come with

seniority may count as a privilege of employment as losing out on
a preferred shift may diminish the benefit that senior has earned.
Under these key terms together, the city decided when Anderson
had to work based on his race. The race-based shift changes
controlled when and with whom he worked, prohibited him from
exercising his seniority rights, and diminished his supervisory
responsibilities by imposing the night shift on him. In its totality,
this amounted to discrimination under Title VII.

The Court rejected the city’s argument that the phrase “terms,
conditions or privileges of employment” in Title VII only cover a
materially “adverse employment action.” The Court disagreed
with the city and the district court as it reasoned that “to
discriminate reasonably sweeps in some form of an adversity and
a materiality threshold.” A shift change can rise to the level of a
materially adverse employment action. The Court also rejected
the city’s argument that precedent has said shift changes do not
count as materially adverse employment actions under Title VII.
It notes that none of the cases cited create an across-the-board
directive that actionable discrimination claims never cover shift
changes. 

The Court noted that not all shift changes are the same. Some
changes and reassignments may constitute race-based
discrimination in terms, privileges, and other aspects of
employment which are clearly present in this case. The city
stressed that the approach set forward will turn the anti-
discrimination provision into a “general civility code” that federal
courts will use to police petty forms of workplace misconduct.
The Court rejects this sentiment because of the de minimis
exception. The Court will balance the de minimis exception
against reality. Here, Congress provided no indication that is
sought to disregard the de minimis doctrine or use the word
“discriminate” to cover any difference in personal matters.
Whether the court looks at the claims based on race in “terms” or
“privileges” of employment or to claims based on race in
“materially adverse” terms of employment, the plaintiffs state a
cognizable Title VII claim when the shift change is based on race. 

Along these lines, the Court reversed and remanded the state
law claims because Ohio courts interpretation of state law mirrors
Title VII. �
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should (or should not) have done before presenting [documents
to the court] in light of what is revealed on their face.” Id. at *25.

The Kraken counsel asserted Rule 11(b)(3) sanctions were
not supported because they “genuinely believed the factual
allegations” contained in their complaint and that they acted in
good faith. Id. at *24. Judge Parker noted that “an empty-head but
pure-heart does not justify lodging patently unsupported factual
assertions. And the good or bad faith nature of actions or
submissions is not what determines whether sanctions are
warranted under Rule 11(b)(3).” Id.(internal quotations omitted).
No reasonable attorney would accept the assertions in the
submitted affidavits as fact, “or as support for factual allegations
in a pleading when based on such speculation and conjecture.” Id.
The court further explained that no reasonable attorney would
repeat these assertions “without conducting the due diligence
inquiry required under Rule 11(b).” Id.

3.

There are several lessons to be learned. 

First, counsel’s genuine belief in the truth of a factual
allegation is insufficient to establish that the claim has evidentiary
support. The court noted that the test of whether factual allegations
comply with Rule 11 is an objective one that reviews the
reasonableness of counsel’s efforts under the circumstances.

Second, it is counsel’s responsibility to conduct a reasonable
inquiry into the truthfulness of a documents before submitting it
to a court. Counsel cannot rely on testimony that is little more than
“conjectural leaps and bounds.” Id. at *25. Lawyers “may not bury
their heads in the sand and thereafter make affirmative
proclamations about what occurred above ground. In such cases,
ignorance is not bliss—it is sanctionable.” Id. at 30. Attorneys
who rely on affidavits are required to determine if the witness has
personal knowledge of the factual assertions. Judge Parker
explains that Rule 11 “requires litigants [and their attorney] to
‘stop-and-think’ before” relying on a witness affidavit. Id. at *25.

Third, even Krakens must be cognizant of Rule 11’s “safe
harbor” provision. Under Rule 11(c)(2) a movant for sanctions
must serve “[t]he motion” on the party against whom sanctions
are sought and the motion” and “must describe the specific
conduct that allegedly violates Rule 11(b).”  Defendants sent
letters and a draft motion to the Kraken counsel detailing the
alleged Rule 11 violations. The Court rejected  Kraken counsel’s
claim that defendants failed  to comply with the “safe harbor
because their brief was not included in their Rule 11 notice. Id. at
*14-16, n.23. 

Lastly, the importance of taking the time to lay the
groundwork for a strong complaint through thorough legal
research cannot be understated. Courts wants facts and are
interested in legal issues, not political theater.

__________

This frivolous lawsuit warranted stiff sanctions. The Court
held the Kraken/Trump attorneys  “jointly and severally” liable to
pay the fees and costs incurred by the State Defendants and the City
of Detroit. The Court referred these attorneys to the “Michigan
Attorney Grievance Commission and the appropriate disciplinary
authority for the jurisdiction(s) where each attorney is admitted,
referring the matter for investigation and possible suspension or
disbarment” and  for  “continuing legal education in the subjects
of pleading standards (at least six hours total) and election law (at
least six hours total).” 

This may be an extreme case, an outlier. But it presents a
warning to attorneys that they cannot claim ignorance of the facts
or that sanctions are coming if they file and maintain lawsuits
based on frivolous legal claims. �

STIFF SANCTIONS IMPOSED
ON KRAKEN ATTORNEYS

Benjamin L. King
McKnight, Canzano, Smith, Radtke & Brault, P.C.

The kraken is a legendary Norse sea monster described as a
gigantic cephalopod that terrorizes the high seas. Kraken also
refers to the title given by then-President Trump’s legal team to their
lawsuit which sought to decertify the 2020 election results.
Trump’s attorney described the case as a "Kraken" that would
destroy the claim that Biden won the election. We know how  that
turned out! 

Judge Linda V. Parker sanctioned the “Kraken” lawyers in
King v. Whitmer, 2021 WL 3771875 (E.D. Mich.). Judge Parker
found that the President’s lawyers violated Federal Rule of Civil
Procedure 11 that allows for sanctions for frivolous pleadings and
28 U.S.C. §1927 that allows sanctions for attorneys who
vexatiously multiply proceedings.  

Judge Parker’s decision represents a reminder to attorneys
that there are limits to the principle of zealous advocacy. Indeed,
naming your case after a Norse legend suggests a lawsuit based on
fantasy, not facts. 

1.
An attorney's signature on pleading presented to the court

represents three certifications. First, the signature is a representation
to the court that the document is “not being presented for any
improper purpose, such as to harass, cause unnecessary delay, or
needlessly increase the cost of litigation.” Rule  11(b)(1). Second,
the signature certifies that the claims, defenses, and other legal
contentions are warranted by existing law or by a non-frivolous
argument for changing existing law or for establishing new law.
Rule 11(b)(2). Third, the signature certifies that the factual
contentions in the document have evidentiary support or will have
evidentiary support aster a reasonable opportunity for further
investigation or discovery. Fed. R. Civ. P. 11(b)(3). Each of
subrules imposes an independent duty on the signer, and a
violation of any of the subrules can be the basis for sanctions.
Whitehead v. Food Max of Mississippi, Inc., 332 F.3d 796, 802
(5th Cir. 2003).

2.
Judge Parker concluded that the Kraken counsel violated all

three certifications. With respect to the certification of no improper
purpose under Rule 11(b)(1), the court concluded that the entire
action was designed to further “counsel's political positions rather
than pursuing any attainable legal relief.” Id. at *34. The court
noted that “evidence of bad faith abounds” the record, noting that
one example where plaintiff’s counsel labelled an affidavit as
“eyewitness testimony” to election fraud, despite the fact that the
affidavit failed to state that the affiant saw election fraud. Id. at 33.

Kraken counsels’ actions violated Rule 11(b)(2)’s legal
certification requirement because the plaintiffs’ claims were clearly
barred by the doctrines of mootness, laches, and standing, and by
Eleventh Amendment immunity. The court found that the alleged
violations of election law were not unlawful. The court also found
that many of the legal issues raised in the complaint had been
adjudicated in other jurisdictions, which Kraken counsel would
have known if they had done adequate legal research. Id. at *20-24.

The court concluded that the Kraken counsel violated Rule
11(b)(3)’s factual certification requirement because they failed to
act as reasonable attorneys. The court did not address whether the
attorneys acted in good faith, but instead focused on what “counsel
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MERC NEWS
Sidney McBride, Bureau Director
Bureau of Employment Relations

1. MERC Mediation Pilot Project. With the
Commission’s assent, the agency recently launched a
pilot project offering voluntary mediation services on
newly filed cases in the labor relations division.  Under
this new program, when a new unfair labor practice
charge is filed with the agency, the parties are given a
chance to mutually agree to participate in case
mediation to seek resolution. MERC Labor Mediators
will facilitate the mediation sessions using virtual setup
to expedite the process and maximize conveniences for
all involved. The mediation offer is included in the case
initiation documents sent out by the agency. A ten-day
window is allowed for parties to opt to participate in
mediation.  If all parties agree, a MERC Mediator is
promptly assigned and will contact the parties to
schedule the initial virtual session.  If the  parties do
not respond, or a party declines the offer, or if the
preliminary mediation process does not resolve the
dispute, the ULP case is forwarded to the
Administrative Law Judge for further processing in the
normal course. The goal of this program is to expedite
disposition of any ULP where the involved parties are
able to reach an amicable resolution with the use of the
confidential mediation process. Doing so will reserve the
schedules of the Administrative Law Judges for those
cases that may require a factual hearing or other
adjudicative assistance.   

2. Large Election. The MERC Elections unit
recently conducted one of its largest representation
elections in the past 10 years. Without disclosing
specific party names or details, the mail ballot election
involved MERC staff sending ballots to over 6,000
employees eligible to vote. On count day, the processes
used for ballot verification, open and sorting, and vote
tallying occurred at multiple stations within a single
location. Knowing that proper planning and execution
was necessary to ensure that the full counting process
could be completed within normal business hours,
additional Bureau staff joined to help with the
comprehensive process. At the conclusion, more than

4,000 ballots were received and processed. Final results
were verified and announced by 4:00 p.m. All
present—Bureau staff and Party Observers—were very
satisfied that the process was accomplished efficiently
and without error. Special recognition is extended to
the Bureau staff that participated on and leading up to
election count day, and those union and employer
observers who patiently accommodated the especially
creative set up used on count day.   

3. Electronic and Virtual Processes. Since the
COVID-19 restrictions went into effect in early 2020,
several MERC staff have been working remotely away
from the state building work-sites. Recently, hybrid
work schedules were adopted that will continue remote
working arrangements (beyond COVID issues) for
most MERC staff—at least to a limited degree. That
said, please be mindful of the electronic processing
tools that are available from the website to ensure
timely filing and processing of MERC filings, as well
as accessing case details. Greater detail on these
processes is available on the agency’s website at
www.michigan.gov/merc. Highlights of a few of the
commonly used e-processes include:

a. MERC e-File. Use to initiate new MERC
cases—ULP, Elections, Contract Bargaining,
Grievance Mediation, Grievance Arbitration and Work
Stoppages. Also use to look up redated case
information on MERC cases filed after December
2018. (New features are being added to MERC e-File
system to help those who regularly file and respond to
cases. Watch the website for more information as it
develops).

b. Designated Email Addresses. To file materials
on MERC cases send your email or pdf to:

(1) merculps@michigan.gov

(2)mercelections@michigan.gov

(3) mercmediation@michigan.gov

(4) mercgrievancearb@michigan.gov

(5) mercpanel@michigan.gov

(6) general inquiries to berinfo@michigan.gov

(7) FOIA requests to WHinfo@michigan.gov. �
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