
Press, Inc., 52 Fed. Appx. 229, 233 (6th Cir. 2002) (unpublished);
Bloom v. Pegasus Investigations, Inc., 2002 WL 1375726, at *1
(Mich. App. June 25, 2002); Dearborn Tree Serv., Inc. v. Gray’s
Outdoorservices, LLC, 2014 WL 6886330, at *7 (E.D. Mich. Dec.
4, 2014).  If an employee records a conversation to which she was
not a party, however, she must have received the consent of all
parties to that conversation before doing so.

Cases:  Surprisingly few Michigan cases deal with the
eavesdropping law in the workplace context.  In Dickerson, the
Court of Appeals held that although a participant in a private
conversation may record or repeat it, that participant may not
transmit the conversation without violating the eavesdropping
statute. See Dickerson v. Raphael, 222 Mich. App. 185 (Mich.
App. 1997), appeal granted 589 N.W.2d 281, appeal granted 589
N.W.2d 281, 459 Mich. 902, reversed in part 601 N.W.2d 108,
461 Mich. 851. 

Employer policies prohibiting workplace recordings
Despite the fact that it is legal in Michigan for an employee

to record a workplace conversation in which she participated,
doing so may nonetheless violate company policy.  In general,
employers are legally permitted to have such policies.  The law in
the Sixth Circuit, however, is unsettled as to whether policies
prohibiting workplace recordings might be so broad as to run afoul
of the National Labor Relations Act (NLRA), or of federal and
state whistleblowing laws. The National Labor Relations Board’s
general counsel issued a memo in June 2018 indicating that no-
recording rules generally are permissible, reversing previous
guidance. In Whole Foods Mkt. Group, Inc. v. Natl. Lab. Rel. Bd.,
691 Fed. Appx. 49, 51 (2d Cir. 2017) (unpublished), however, the
Second Circuit held that using recording devices can constitute
protected activity under the NLRA under certain circumstances.
The Fifth Circuit has held similarly. See T-Mobile USA, Inc. v.
Natl. Lab. Rel. Bd., 865 F.3d 265, 275 (5th Cir. 2017).

If an employee makes a workplace recording in violation of
company policy, and later sues her former employer for wrongful
termination, the after-acquired evidence of employee misconduct
is admissible as a defense.  In Wright, the Michigan Court of
Appeals held that to the extent that future damages or
reinstatement would otherwise be available to an employee in an
employment discrimination action, neither reinstatement nor front
pay is an appropriate remedy where after-acquired evidence of
employee wrongdoing which would have led to his lawful
termination is found.  Wright v. Rest. Concept Mgt., Inc., 532
N.W.2d 889 (Mich. App. 1995).  Similarly, the Sixth Circuit has
held that, “it would be both inequitable and pointless to order the
reinstatement of someone the employer would have terminated ...
in any event and upon lawful grounds.”  Wehr v. Ryan’s Fam.
Steak Houses, Inc., 49 F.3d 1150, 1154 (6th Cir. 1995).
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YOU CAN’T TAKE IT WITH
YOU—OR CAN YOU?
SELF-HELP AND THE

UNAUTHORIZED REMOVAL OF
EMPLOYER DATA

Jennifer Salvatore and Jessica Lieberman
Salvatore Prescott & Porter, PLLC

I. Employee Violations

An issue increasingly confronting employment lawyers is
employee theft of employer information or the employee’s desire
to record conversations or take information from the workplace
upon separation of employment.  According to a 2016 study of
workplace cybersecurity, sixty-nine percent of companies have
experienced insider data theft in the past year; it is estimated that
damages to companies resulting from data theft could reach
ninety-trillion dollars by the year 2030 if current trends continue.1

In a very recent case, an employee left to work for a competing
company and was sued by his former employer for breach of
fiduciary duty and misappropriation of trade secrets.2 The
departing employee was alleged to have taken trade secrets
contained in 300 emails he forwarded to his personal account,
including financial statistics on Plaintiff’s top 20 customers, which
the court found to be protectable.3 In another recent case, the
defendant employee left to work for a competitor, and was held
liable under the (federal) Computer Fraud and Abuse Act,
Michigan’s Uniform Trade Secrets Act, and multiple tort claims.4

A range of issues is triggered when an employee seeks to take
confidential company information or records conversations in the
workplace. Such employee conduct can implicate both civil and
criminal statutes, as well as a range of employment policies and
agreements.

A. Recording of conversations

The law on workplace recordings
Michigan is among the “one-party consent” states when it

comes to recording conversations.  The Michigan Wiretapping
Law governs workplace recordings.  Michigan law makes it a
crime to “use…any device to eavesdrop upon [a] conversation
without the consent of all parties.”  Mich. Comp. Laws §
750.539c.5 Although this looks like an “all party consent” law,
multiple Michigan courts have ruled that a participant in a private
conversation may record it without violating the statute because the
statutory term “eavesdrop” refers only to overhearing or recording
the private conversations of others.  See Sullivan v. Gray, 342
N.W. 2d 58, 60-61 (Mich. Ct. App. 1982); Ferrara v. Detroit Free (Continued on page 2)
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B. Violation of data use policies/acceptable use policies

Public employment
The U.S. Supreme Court has upheld computer usage policies

as setting out a company’s authority to monitor its employees’ use
and activity, in the context of public employment.  In City of
Ontario, Cal. v. Quon, 560 U.S. 746 (2010), the Court held that a
municipality’s computer use, internet, and e-mail policy
determined the scope of the employee’s privacy rights in text
messages he sent and received on a work-issued pager.  Moreover,
the plurality opinion noted that as part of an investigation of work-
related misconduct, “a government employer’s warrantless search
is reasonable if it is justified at its inception and if the measures
adopted are reasonably related to the objectives of the search and
not excessively intrusive in light of the circumstances giving rise
to the search.” Id. at 761.

Courts within the Sixth Circuit have held that government
employees’ expectation of privacy can be reduced by workplace
policies governing employer access, and conversely that public
employees can expect privacy where no such policy is in place.  In
James, the Sixth Circuit held that a state court judge had an
expectation of privacy in her office and a safe within it, because
“there is no indication of any policies or practices at the [court] that
would have diminished [the judge’s] expectation of privacy.”
James v. Hampton, 592 Fed. Appx. 449, 456 (6th Cir. 2015)
(unpublished), citing Am. Postal Workers Union v. United States
Postal Serv., 871 F.2d 556, 560 (6th Cir.1989) (holding that there
is no reasonable expectation of privacy in an employee’s locker
because employees had signed a waiver indicating they were
subject to search); see also United States v. Broadus, 7 F.3d 460,
464 (6th Cir.1993) (finding no reasonable expectation of privacy
in the contents of a jacket hanging inside a locker where the
defendant shared the locker with a coworker and had signed a
form acknowledging the authority of postal inspectors to search the
locker at any time). The Michigan Court of Appeals limited the
reach of a public employer’s use policy when it held that an
acceptable use policy for a public school e-mail system, which
gave notice to users that school officials could look at employee
e-mails and that the documents could be released pursuant to
subpoena, did not render teachers’ personal e-mails “public
records” subject to disclosure under the Freedom of Information
Act. Howell Ed. Ass’n, MEA/NEA v. Howell Bd. of Ed., 789
N.W.2d 495, 502 (Mich. App. 2010).

Private employment
In one important case, a court in the Eastern District of

Michigan interpreted Sixth Circuit precedent under the CFAA (see
below), to hold that violation of an acceptable use or similar policy
can serve as the basis for liability under the Act.  The court held,
“Thus, this Court disagrees with the court decisions cited by
[defendant] that take a ‘narrow’ approach to the CFAA’s ‘exceeds
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(Continued on page 4)

authorized access’ language in order to find that there can be no
liability for an individual who violates a computer use policy.”
Am. Furukawa, Inc. v. Hossain, 103 F. Supp. 3d 864, 877, 884
(E.D. Mich. 2015). The court further noted that “[the employer] has
a Removable Media Policy that explicitly requires permission
from a manager before accessing files with removable
media...[Defendant employee] would have exceeded authorized
access because he removed files in violation of a policy that was
focused on how [defendant employee] accessed [employer] files.”
In a significant, recent case, the Fifth Circuit held that an
employer’s acceptable use policy, which prohibited employees
from permitting non-approved individuals to access non-public
employer information, was not an unfair labor practice that
prohibited employees from exercising unionizing rights; this is
because the policy only applied to the sort of proprietary business
information that an employer may properly restrict its employees
from sharing outside of the company.  See T-Mobile USA, Inc. v.
Natl. Lab. Rel. Bd., 865 F.3d 265 (5th Cir. 2017).

C. Violation of employment contracts

See Breach of Contract at II.A., infra.

D. Violation of other Agreements

Types of agreements: 

• “Confidentiality & Intellectual Property Agreements”

• Non-solicitation agreements

• Non-compete agreements

Some recent cases:  The basic rule with regard to such
employment agreements is that they must (1) be reasonably drawn
as to duration, geographical scope, and line of business; and (2)
protect the legitimate business interest of the party seeking
enforcement.”  Apex Tool Group, LLC v. Wessels, 119 F. Supp. 3d
599, 607 (E.D. Mich. 2015).  In Apex, the court found reasonable
the limitations with non-compete/non-solicitation and secrecy
agreements that precluded the employee:

for a one-year period from directly or indirectly
competing with plaintiff and/or soliciting companies in
projects that are competitive with plaintiff, if defendant
had direct contact with the companies in his last 24–
months of employment with plaintiff. Moreover,
defendant is precluded from using plaintiff’s confidential
information and/or trade secrets.

Id. 

Employers might be found to have taken sufficient measures
to protect their confidential information even in the absence of an
agreement of this nature.  In PrimePay, the court recognized that
“[a] departing employee need not be subject to a covenant not to
compete in order to violate [the trade secrets act] where the
employee agreed to keep his employer’s confidential information
protected from disclosure to others and, upon departure, retains
and discloses or threatens to disclose those secrets in the course of
his subsequent employment.” PrimePay, LLC v. Barnes, 14-
11838, 2015 WL 2405702, at *22 (E.D. Mich. May 20, 2015).

E. Employee taking proprietary information as protected
activity

May a whistleblower’s “theft” of an employer’s proprietary
information be excused? Congress, in passing the Defend Trade
Secrets Act (discussed below), carved out immunity for
whistleblowers from liability under civil and criminal trade secret
laws if they misappropriate trade secret information for specific
reasons and in specific ways.  By contrast, the Computer Fraud and
Abuse Act (also discussed below) has been interpreted in such a
way as not to provide whistleblower protection, allowing
employers a way to avoid the protection afforded employee
whistleblowers under the DTSA.6

In the retaliation context, the Sixth Circuit in Niswander
analyzed whether an employee was permitted, under Title VII’s
opposition and participation clauses, to hand over to her attorney
confidential information she had taken without her employer’s
permission. See Niswander v. Cincinnati Ins. Co., 529 F.3d 714 (6th
Cir. 2008)

The Niswander court applied a balancing test:

Based on the analysis applied by the courts in the cases
discussed above, we believe that the following factors
are relevant in determining whether Niswander’s
delivery of the confidential documents in question was
reasonable: (1) how the documents were obtained, (2) to
whom the documents were produced, (3) the content of
the documents, both in terms of the need to keep the
information confidential and its relevance to the
employee’s claim of unlawful conduct, (4) why the
documents were produced, including whether the
production was in direct response to a discovery request,
(5) the scope of the employer’s privacy policy, and (6)
the ability of the employee to preserve the evidence in a
manner that does not violate the employer’s privacy
policy. These factors are designed to take into account
the employer’s “legitimate and substantial interest in
keeping its personnel records and agency documents
confidential” and yet protect the employee’s alleged
“need for surreptitious copying and dissemination of the
documents

Id. at 726

Applying these factors the court found against the employee,
determining that she had specifically searched for the documents
in question in support of a retaliation claim, and that this non-
innocent acquisition could not be excused by the fact that she
disseminated the documents to her attorneys instead of to
coworkers. Id. at 727-8 (holding that the “delivery of the
confidential documents is a legitimate nondiscriminatory reason
for [the employer’s] decision to terminate her employment”).

In a subsequent case, the Sixth Circuit found that an
employee’s actions, after having discovered a notebook belonging
to a supervisor, of handing the notebook over to a fellow employee
was not reasonable, and did not constitute “participation” under
Title VII:

Moreover, although an “individual’s delivery of relevant
documents during the discovery process or the giving of
testimony at a deposition clearly falls within the ambit of
participating ‘in any manner’ in a Title VII proceeding,”
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concealing confidential company documents, threatening
an employer with those documents, and refusing to fully
disclose those documents to an attorney or return them to
the company are not parts of the discovery process

Armstrong v. Whirlpool Corp., 363 Fed. Appx. 317, 331 (6th Cir.
2010) (unpublished).

Finally, in a recent Advice Memo, the NLRB expanded
employer protections in the areas of an employer’s social media
policy and employee “theft.”  In Kumho Tires (Cases 10-CA-
208153 and 10-CA-208414), an employee found a document on
his supervisor’s desk, took it and photocopied it, and gave it to a
second employee who posted it on Facebook.  The supervisor then
discharged the second employee, stating that the Facebook post
violated the employer’s social media policy which stated:
Maintain the confidentiality of the Company’s trade secrets and
private or confidential information. Trade secrets include
information regarding the development of systems, processes,
products, know-how, and technology.  Do not post internal reports,
policies, procedures, or other internal business-related con fi -
dential communications. The NLRB found that the social media
rule is facially lawful because it could not reasonably be
interpreted as restricting NLRA rights.  Although the discharged
employee was engaging in concerted activity concerning wages
when he posted the form on Facebook, the employee’s conduct
was unprotected because he posted a photo of the form even
though he knew the employee who had given it to him had
misappropriated it.  Therefore, the discharge of the posting
employee was lawful. 

II. Possible employer claims 

A. Breach of contract 

Michigan law provides that a non-compete or other restrictive
covenant is enforceable to the extent it is “reasonable as to its
duration, geographical area, and the type of employment or line of
business.” MCL § 445.774a(1).

Cases:  Does the preparation to compete by a soon-to-be-
departing employee violate a non-compete agreement? As a
general matter, it likely would be difficult for an employer to
demonstrate that it has a legitimate, protectable business interest
in precluding a former employee from merely preparing to
compete during a restrictive period. In Raymond James, the
employee defendant prepared solicitation packages, used to solicit
the customers of his former employer, while still employed with
the plaintiff; however, there was no evidence that these packages
were sent out prior to the employee’s resignation. Raymond James
& Associates, Inc. v. Leonard & Co., 411 F. Supp. 2d 689, 698-99
(E.D. Mich. 2006). The court held that “preparations, of
themselves, do not support a breach of fiduciary duty sufficient
to support an injunction.” Id. at 700. See also Rapistan Corp. v.
Michaels, 511 N.W.2d 918, 925 (Mich. App. 1994) (noting
preparations to compete are permissible).

In Hossain, a former employer was permitted to proceed on
a breach of contract claim based on language in two agreements,
an “Invention Assignment & Secrecy Agreement” and, relatedly,
a Removable Media Policy. See Am. Furukawa, Inc. v. Hossain, 103
F. Supp. 3d 864, 885 (E.D. Mich. 2015). The employee entered into
an employment agreement with a competitor while still employed
with Furukawa, and proceeded to download “910 Furukawa files
to his external hard drive without his manager’s permission” and
a few days later “downloaded another 875 Furukawa files and also
moved two-and-a-half years of email from Furukawa’s exchange
server to his external hard drive.”  Id. at 867. 

B. Breach of fiduciary duty

Fiduciary duty arises under the common law, and governs
permissible actions by a departing employee:

Michigan common law imposes a fiduciary duty of
loyalty on all employees of a corporation that forbids
them from taking action contrary to the interests of their
employers. Although the parameters of this duty are not
well-defined, some general rules exist. For example, an
employee may take steps to establish a competing
business while still employed without breaching the duty
of loyalty, but the employee may not actually commence 
competition.

In re Sullivan, 305 B.R. 809, 819 (Bankr. W.D. Mich. 2004)
(internal reference omitted). 

There is some confusion in the law regarding whether all
employees have such a duty, or only high-level employees. See
e.g., Stryker Corp. v. Ridgeway, 2015 WL 8759220, at *3 (W.D.
Mich. Dec. 14, 2015) (holding that “[t]he general rule is that the
employer-employee relationship does not give rise to a fiduciary
relationship unless the employee is a high-level employee, or if
there is a specific agency relationship”).  See also Dana Ltd. v.
Am. Axle & Mfg. Holdgins, Inc., 2012 WL 2524008, at *11 (W.D.
Mich. June 29, 2012) (interpreting “high-level employees” to
include corporate officers and members of corporate boards of
directors and determining that all employees do not owe their
employer a fiduciary duty). 

Courts generally recognize that “[t]hroughout the duration of
an agency relationship, an agent has a duty to refrain from
competing with the principal . . .”  Restatement (Third) of Agency
§ 8.04 (2006). In the absence of an enforceable agreement not to
compete or other similar agreement, an employee is not bound by
any duty to refrain from competing with the former employer after
the termination of the employment relationship.  See e.g., Tech.
for Energy Corp. v. Integrated Sys., Inc., 895 F.2d 1414 (6th Cir.
1990) (noting that “[i]n the absence of a non-compete clause in the
employment contract, the fiduciary duty of a director or officer
generally ceases upon his termination from the company”).

Does a fiduciary duty of loyalty, however, restrict departing
employees from taking preliminary measures to compete in the
future with their previous employers?  Courts applying Michigan
law generally have held that preparations to compete do not in
themselves violate an employee’s fiduciary duty.  See Raymond
James & Associates, Inc. v. Leonard & Co., 411 F. Supp. 2d 689,
700 (E.D. Mich. 2006) (holding that “[p]reparations, of them -
selves, do not support a breach of fiduciary duty sufficient to
support an injunction, given ‘the public policy of Michigan ... of
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protecting and encouraging the right of the individual to pursue his
livelihood in the vocation he chooses, including the right to
migrate from one job to another’”); Am. Furukawa, Inc. v.
Hossain, 14-13633, 2017 WL 4324945, at *7 (E.D. Mich. Sept. 29,
2017), appeal dismissed, 17-2314, 2018 WL 5778355 (6th Cir.
May 17, 2018) (noting “Although plaintiff correctly points out
that a duty to disclose may arise from a fiduciary relationship, an
employee is specifically permitted to take steps to establish a
competing business while still employed without breaching his
duty of loyalty”); Creelgroup v. Brieden, 2010 WL 3023815, at
*3 (E.D. Mich. July 29, 2010) (same); Delphi Automotive PLC v.
Absmeier, 167 F. Supp. 3d 868, 884 (E.D. Mich. 2016), modified,
2016 WL 1156741 (E.D. Mich. Mar. 24, 2016) (same). 

In addition, the Restatement (Second) of Agency sets forth
the following:

After the termination of his agency, in the absence of a
restrictive agreement, the agent can properly compete
with his principal as to matters for which he has been
employed.  Even before the termination of the agency,
he is entitled to make arrangements to compete, except
that he cannot properly use confidential information
peculiar to his employer’s business and acquired therein.
Thus, before the end of employment, he can properly
purchase a rival business and upon termination of
employment, immediately compete.  He is not, however,
entitled to solicit customers to such rival business before
the end of his employment nor can he properly do other
similar acts in direct competition with the employer’s
business.

Restatement (Second) of Agency § 393, comment e (1958).

The employee’s intent is significant and, therefore, prepar -
atory measures taken by an agent “may become wrongful when
they constitute concerted action designed with the purpose of
leaving the principal in the lurch.”  Restatement (Third) of Agency
§ 8.04, comment b.  In addition, although a departing employee
does not owe a duty to disclose to her employer the fact that she
intends to compete, she does owe a “duty not to mislead” her
employer regarding her intentions.  Restatement (Third) of
Agency § 8.04, comment c.

C. Fraud

State fraud claims apply in the employment context.
Employers can use this tort claim to seek damages from
employees caught stealing or otherwise defrauding them. 
Cases:  Claims of fraud (and conversion, discussed infra) often

arise as counterclaims by employers in actions brought by former
employees. See e.g., Swartwout v. Edgewater Grill, LLC, 1:12-CV-
130, 2012 WL 2457868, at *3 (W.D. Mich. June 27, 2012)
(accepting jurisdiction over employer counterclaims for fraud and
conversion). 
In Ajuba International, an extreme case of employee fraud,

the court endorsed the former employer’s fraud claim.  Ajuba
Intern., L.L.C. v. Saharia, 871 F. Supp. 2d 671, 691–92 (E.D.
Mich. 2012). In that case, as described by the court, the employee:

fraudulently misrepresented the status of customer and
employee relationships, his future business plans, and
intentionally concealed that, while acting as a fiduciary
of Ajuba International and President of Ajuba India, he

took affirmative steps to misappropriate trade secrets,
entice away customers and employees, and set up the
AGS entities to directly compete against Plaintiffs.

Id. 

The employee had argued that, “a fraud claim does not exist
simply because an at-will employee, such as [the employee] under
the 2008 Employment Agreement, does not tell his employer that
he is planning to quit and start his own business.”  Id. 

D. Conversion

State law claims for conversion are typically pursued
alongside fraud claims.

Cases:  In Hossain, the court permitted a conversion claim
to proceed against a former employee who had taken emails which
the court held constituted trade secrets, and which were stored in
the employer’s tangible property. Am. Furukawa, Inc. v. Hossain,
103 F. Supp. 3d 864, 886 (E.D. Mich. 2015).  The court found it
significant that “all of the documents and information allegedly
removed were removed from Furukawa’s servers” and noted “that
certain intangible property can be the subject of a conversion
action.”  Id.

In Nofar, an employer attempted to support its conversion
claim against a former employee by arguing that the “insurance
accounts and identities of [the employer’s] customers are its
property, either tangible or intangible, and the right of possession
of those accounts and customer identities belongs to the
employer.” Primary Ins. Agency Group, LLC v. Nofar, 320039,
2015 WL 1227767, at *3 (Mich. App. Mar. 17, 2015). The
employer attempted to characterize the employee’s conversion as
the “improper solicitation of these customers by [the
employee]…a distinct act of domain wrongfully exerted over [the
employer’s] personal property in denial of or inconsistent with the
rights therein (internal quote omitted).”  Id.  The Court of Appeals
rejected the employer’s claim on the grounds that “the act of
soliciting cannot be construed as an act of dominion…Soliciting
involves asking potential clients if they are interested in the
company’s services. The permissive aspect of soliciting is
inconsistent with the concept of ownership” at the heart of a
conversion claim. Id. 

E. Uniform Trade Secrets Act (UTSA)7

The Uniform Trade Secrets Act prohibits the mis -
appropriation of trade secrets.  A former employee can be found
liable for improper downloading even if the information is not
misused. 

Michigan’s Uniform Trade Secrets Act (MUTSA) rests on
three elements: (1) the existence of a trade secret; (2) the
defendant’s acquisition of the trade secret in confidence; and (3)
the defendant’s unauthorized use of it. M.C.L.A. § 445.1901 et
seq.

Cases:  In Delphi Automotive, a departing employee retained
external hard drives, work files in a Dropbox account, and work-
related emails.  See Delphi Automotive PLC v. Absmeier, 167 F.
Supp. 3d 868, 874 (E.D. Mich. 2016), appeal dismissed (June 16,
2016), modified, 15-CV-13966, 2016 WL 1156741 (E.D. Mich.
Mar. 24, 2016).  The court denied the employer an injunction,

(Continued on page 6)
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finding that there was no evidence that the employee had actually
shared the information with his new employer. Id. at 883. Also
significant to the court’s MUTSA analysis was the fact that there
had been no “duplicity” on the part of the employee; rather, the
document retention had resulted from the employer’s own desire
to transition the employee out of the office quickly.  Id. at 884.

In Dice Corp., the Sixth Circuit found for the departing
employee on a MUTSA claim because the employer did not
demonstrate that the information retained by the employee was a
trade secret, or that it had been misappropriated.  Dice Corp. v.
Bold Techs., 556 Fed. Appx. 378, 384 (6th Cir. 2014)
(unpublished).

F. Computer Fraud and Abuse Act (CFAA) 

The Computer Fraud and Abuse Act was Congress’s first
federal computer crime law. Enacted in 1984, Congress updated
it in 1986, 1990, 1994, 1996, 2001, and 2008.  It authorizes losses
to be recovered in a civil action, and defines “loss” as resulting
from damage suffered by computer systems. See 18 U.S.C. §
1030(g).  The statute’s aim is to protect a plaintiff who suffers
damage or loss by reason of a computer violation by allowing him
to recover compensatory damages or injunctive relief through a
federal civil action.

Employers must identify “damage” they have sustained,
defined as “impairment to the integrity or availability of data, a
program, a system, or information.” Id. Alternatively, the
employer may show that it suffered a “loss,” defined as “any
reasonable cost to any victim, including the cost of responding to
an offense, conducting a damage assessment, and restoring the
data, program, system, or information to its condition prior to the
offense, and any revenue lost, cost incurred, or other consequential
damages incurred because of interruption of service.” Id.
Therefore, an employer who has not suffered any damage may
still prevail by showing it suffered a loss. Forensic analysis,
analyzing or retrieving data, and the cost of a damage assessment
are all examples of loss under the CFAA.

Punishing those who destroy data – as opposed to those who
merely e-mail files to competitors – is the purpose of the CFAA.
For this reason, if an employee simply downloads and emails
confidential information, his actions are insufficient to trigger
liability under the CFAA. 

Cases: In 2013, one federal court pointed out a trend in
CFAA litigation by employers, in which “employers have used a
statute originally designed to punish hackers against disloyal
employees.” Dresser-Rand Co. v. Jones, 957 F. Supp. 2d 610, 615
(E.D. Pa. 2013), citing P.C. Yonkers, Inc. v. Celebrations The Party
and Seasonal Superstore, LLC, 428 F.3d 504, 510 (3d Cir. 2005).
This trend now has become more pronounced. 

In Pulte Homes, the Sixth Circuit addressed a “transmission”

claim,8 and an “access” claim,9 under the CFAA. See Pulte
Homes, Inc. v. Laborers’ Intern. Union of N.A., 648 F.3d 295 (6th
Cir. 2011).  In that case, a labor union bombarded the plaintiff’s
sales offices and several of plaintiff’s executives with thousands of
phone calls and e-mails accusing the plaintiff of unfair labor
practices.  Id. at 299.  The Sixth Circuit held that the plaintiff
sustained its transmission claim under the CFAA because the
union’s conduct had diminished the plaintiff’s ability to access its
phone and email system, and had done so intentionally.  Id. at 302-
3.  However, the plaintiff did not prevail on its access claim; the
labor union had the right to call the plaintiff’s offices and to email
its executives, it had used unprotected public communications
systems, and the plaintiff allowed all members of public to contact
its offices and executives, and thus the union did not exceed
“authorized access” in violation of the CFAA.  Id. at 304.

In a subsequent case, a former employee asserted that the
employer could not sustain either an access or a transmission
claim under the CFAA because it had not adequately alleged a
loss.  See Experian Mktg. Sols., Inc. v. Lehman, 2015 WL
5714541, at *3 (W.D. Mich. Sept. 29, 2015). The court addressed
the CFAA’s “loss” requirement:

Defendants note that [the employer] has not alleged an
interruption of service. Such an allegation is not
necessary, however.  The Sixth Circuit has concluded that
the definition of loss [under the CFAA] is “disjunctive”;
in other words, a loss can consist of (1) “any reasonable
cost” to the victim, including “responding to an offense,
conducting a damage assessment, and restoring the data,
program, system, or information to its condition prior to
the offense,” or (2) the lost revenue and other damages
resulting from an “interruption of service.”  The losses
alleged by [the employer] fall into the first category,
which does not require an interruption of service.

Id., citingYoder & Frey Auctioneers, Inc. v. EquipmentFacts, LLC,
774 F.3d 1065, 1073–74 (6th Cir.2014). Because the employer
had “conducted a damage assessment of [the employee’s] hard
drive and other devices to attempt to recover data deleted from
that drive and to discover the extent of the information that was
accessed by [the employee]…[and] also hired a third party to
assist with this assessment…[the] allegations are sufficient to state
a loss” under the CFAA. Id.

G. The Defend Trade Secrets Act (DTSA)10

Although trade secrets have long been the purview of state
law, Congress enacted the DTSA in 2016, creating a private
federal cause of action for misappropriation of trade secrets.  The
DTSA allows employers to address theft of business information
by employees who may not have “exceeded authorized access” to
obtain the information (as required under the CFAA), but
nonetheless are culpable because they lacked authorization to
take such information.  Unlike the CFAA, the DTSA focuses on
what the employee is allowed to do with the information
obtained. The DTSA does not focus on the unauthorized access
of protected information but rather on the use or disclosure of
information without consent and the acquisition of information
through improper means—which can include “theft, bribery, mis -
representation, breach or inducement of a breach of a duty to
maintain secrecy, or espionage through electronic or other
means.” 

Cases:  There are few Michigan cases applying this relatively
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new law.  In one recent case, the court explained: 

To state a claim for misappropriation of trade secrets
under the Defend Trade Secrets Act (“DTSA”), a
plaintiff must allege facts establishing an unconsented
disclosure or use of a trade secret by one who used
improper means to acquire the secret; or, at the time of the
disclosure, knew or had reason to know that the trade
secret was acquired through improper means, under
circumstances giving rise to a duty to maintain the
secrecy of the trade secret.

Ford Motor Co. v. Launch Tech Co. Ltd., 17-12906, 2018 WL
1089276, at *16 (E.D. Mich. Feb. 26, 2018) (finding that Ford has
sufficiently alleged that Defendants gained access to confidential
information by improper means under both the MUTSA and the
DTSA).

III. Criminal Laws

A. National Stolen Property Act 

The NSPA makes it a crime to “transport[ ], transmit[ ], or
transfer[ ] in interstate or foreign commerce any goods, wares,
merchandise, securities or money, of the value of $5,000 or more,
knowing the same to have been stolen, converted or taken by
fraud.”  18 U.S.C. §2314 (2012).  It requires the taking of tangible
property and its application in the employment context is therefore
limited.

B. Computer Fraud and Abuse Act (CFAA) (it is also a
criminal law) 

The CFAA has criminal penalties attached to it.  Section
1030(a)(2)(C) holds as criminally liable those who “intentionally
access[] a computer without authorization or exceed[] authorized
access, and thereby obtain[] . . . information from any protected
computer.” Violation of § 1030(a)(2)(C) is a misdemeanor unless
it is committed “for purposes of commercial advantage or private
financial gain” in furtherance of any “criminal or tortious act,” or
if the value of information obtained is greater than $5,000.  See
§1030(c)(2)(B)(i); §1030(c)(2)(B)(ii); §1030(c)(2)(B)(iii).

“Protected computer” is defined as a computer “which is used
in or affecting interstate or foreign commerce or communication,
including a computer located outside the United States that is used
in a manner that affects interstate or foreign commerce or
communication of the United States.”  That broad definition
encompasses any computer connected to the internet.  The phrase
“exceeds authorized access,” is defined as “to access a computer
with authorization and to use such access to obtain or alter
information in the computer that the accesser is not entitled so to
obtain or alter.”  This provision, therefore, applies to “insider”
theft situations, and can include employee data theft. 

C. State law: M.C.L.A. 752.795

This law prohibits the “acquiring, altering, damaging,
deleting, or destroying property or otherwise using services of
computer without authorization.”

In People v. Golba, 273 Mich. App 603 (Mich. App. 2007),
which was not an employment case, the Michigan Court of

Appeals tacitly concluded that the violation of “internal use”
policies satisfied the “without authorization” and “exceeds
authorized access” elements of MCL 752.795(a). 

—END NOTES—

11 ACCENTURE & HFS RESEARCH, LTD., THE STATE OF CYBERSECURITY
AND DIGITAL TRUST 2016: IDENTIFYING CYBERSECURITY GAPS TO
RETHINK STATE OF THE ART 9 (2016), https://www.accenture.com/
t20160704T014005___w/us-en/_acnmedia/PDF-23/Accenture-State-Cybersecurity-
and-Digital-Trust-2016-Report-June.pdf#zoom=50 [https://perma.cc/7AGJ-S7JW];
see also Matthew Kalman, Two-Thirds of Companies See Insider Data Theft,
Accenture Says, BLOOMBERG: TECH. (June 26, 2016, 7:13 AM), https://
www.bloomberg.com/ news/articles/2016-06-26/two-thirds-of-companies-see-insider-
data-theft-accenture-says [https://perma.cc/ENN7-BKPN] (discussing the Accenture
study); Data Theft by Employees Affects 69% of Businesses:  Accenture Survey, INS.
J. (June 27, 2016), http://www.insurancejournal.com/news/international/2016/06/
27/418402.htm [https://perma.cc/3MCE-D2DD]

12 RADIANT GLOBAL LOGISTICS, INC. v. CHARLES FURSTENAU, JR., and BTX
AIR EXPRESS OF DETROIT, LLC, 18-CV-12783, 2019 WL 697004, at *7 (E.D.
Mich. Feb. 20, 2019).

13 Id. at 11.

14 Am. Furukawa, Inc. v. Hossain, 14-13633, 2017 WL 4324945, at *8 (E.D. Mich. Sept.
29, 2017), appeal dismissed, 17-2314, 2018 WL 5778355 (6th Cir. May 17, 2018)

15 The language of MCL 750.539d provides that a person shall not “use in any private
place, without the consent of the person of persons entitled to privacy in that place,
any device for observing, recording, transmitting, photographing, or eavesdropping
upon the sounds or events in that place.”  A person is prohibited from distributing
or disseminating any such recording.  MCL 750.539d(1)(b).

16 See discussion at: The Pragmatic Disappointment of State Preemption:  The 2016
Defend Trade Secrets Act and Its Failure to Protect Employee Whistleblowers from
Federal Computer Crime Law; Journal of Legislation; Vol 44:2, p. 298

17 MCL § 445.1902(d).

18 18 U.S.C. § 1030(a)(5)(A) — a transmission claim involves the transmission of a
program or command that intentionally causes “damage”

19 18 U.S.C. § 1030(a)(5)(B), (C) — an access claim involves accessing a computer
without authorization, or exceeding authorized access

10 18 U.S.C. §§ 1832-1839. �
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MICHIGAN STREAMLINES
LITIGATION DISCOVERY

Joseph E. Viviano
Kienbaum Hardy Viviano Pelton Forrest

The Michigan Supreme Court recently approved what Chief
Justice Bridget M. McCormack has called “the most
comprehensive effort to improve civil discovery rules in at least a
generation.” The rule changes will take effect on January 1, 2020.
Practitioners and in-house counsel should take note of these
significant changes to existing civil litigation practice. The
business community should welcome this attempt to streamline
lawsuits, reduce unnecessary expense, and curtail the opportunity
for harassment.

A major theme of the rule changes is proportionality. The new
rules make clear that the scope, cost, and burden of discovery must
be commensurate with the issues at stake in the case. An April 21,
2018 State Bar Committee Report explains that the changes are
intended to send a “powerful signal” that “allows proportionality
to modulate what is discoverable in the first instance, rather than
allow proportionality to be only a defensive concept. . . .” 

These rule changes should provide significant protection
against abusive, “scorched-earth” litigation tactics.  New Rule
2.302(C) makes explicit the court’s power to “control the scope,
order, and amount of discovery, consistent with these rules.” New
Rule 2.302(B) provides that discovery must be “relevant to any
party’s claims or defenses and proportional to the needs of the
case, taking into account all pertinent factors, including whether
the burden or expense of the proposed discovery outweighs its
likely benefit, the complexity of the case, the importance of the
issues at stake in the action, the amount in controversy, and the
parties’ resources and access to relevant information.” 

Consistent with the emphasis on increasing efficiency and
eliminating abuse, new Rule 2.306(A)(3) limits depositions to one
day and seven hours, and new Rule 2.309(A)(2) limits
interrogatories to twenty, including subparts. New Rule 2.411(H)
provides for mediation of discovery issues, either by stipulation or
order of the court. New Rule 2.302(B)(4) makes clear that
communications with experts, “regardless of the form of the
communications,” are privileged except as expressly noted in the
rule.

New Rule 2.301(A) provides for initial disclosures in most
cases, modeled in large part after federal practice. The parties may
not conduct discovery prior to these initial disclosures other than
by stipulation of the parties or order of the court. These disclosures
will facilitate the cooperative exchange of relevant information
and should enhance the opportunity for the early resolution of
disputes. 

The new rules also significantly update and modernize
Michigan’s discovery rules related to Electronically Stored
Information (ESI). This topic is increasingly important in the
digital era and could be the subject of a separate article.  New Rule
2.302(B)(5) eliminates this provision from former rules MCR
2.302(B)(5) and 2.313(E): “Absent exceptional circumstances, a
court may not impose sanctions under these rules on a party for
failing to provide electronically stored information lost as a result
of the routine, good-faith operation of an electronic information
system.”  New Rule 2.313(D) instead provides that where a party
fails to take reasonable steps to preserve ESI and there is prejudice
to the other party, a court “may order measures no greater than
necessary to cure the prejudice.” And where a party acts with an

“intent to deprive” the other party of the information, the court
may impose discretionary sanctions including a presumption that
the information was unfavorable to that party or dismissal of the
action. MCR 2.401(J) provides for an ESI conference in suitable
cases and an ESI Discovery Plan. 

The overhaul and modernization of Michigan’s civil
discovery rules is a welcome development and one that should be
noted by all stakeholders. �

POPPY SEEDS AND CBDs
Thomas J. Davis

Kienbaum Hardy Viviano Pelton Forrest

Astute employers are certainly aware of the “poppy
seed” defense: following a failed drug test, the employee
says “It wasn’t heroin! It must have been my bagel!”
Readers of a certain age will remember this as the plot of a
classic Seinfeld episode, where Elaine tested positive for
opium after eating a poppy-seed muffin. But this is neither
a lame excuse nor an urban legend: poppy seeds really can
cause false positives on drug screen tests. 

In fact, in 1995, the federal government revised its
Mandatory Guidelines for Federal Workplace Drug Testing
by increasing the testing threshold for a “positive” hit on
opiates to “eliminate the identification of most
persons…who have ingested poppy seeds.” But false
positives are still possible, particularly if the laboratory in
question uses old testing protocols, and that can lead to
litigation—as with the 2018 case of New York City
corrections officer Eleazar Paz, who was fired over a
positive drug test, even after an administrative judge held
that poppy-seed bagels were likely the culprit. Paz was later
reinstated after continued litigation.

Employers today, particularly those who wish to ban
marijuana use by employees despite Michigan’s
legalization of the drug, should be aware of a modern-day
version of the poppy-seed defense: the cannabidiol—or
CBD—defense. CBD is a chemical compound that is
contained within the cannabis plant, with purportedly
therapeutic properties. But unlike THC, the psychoactive
substance in marijuana, CBD does not cause a “high.”
Changes in federal law legalizing hemp have also legalized
CBD products processed from hemp, so long as they have
the same low levels of THC. 

This legal change has created somewhat of a CBD
boom, with skyrocketing sales of CBD-infused oils, sprays,
lotions, and the like. Unfortunately for CBD users, many
CBD products sold on the market contain few actual CBDs,
and often contain too much THC—rendering them illegal.
And since marijuana drug testing looks for signs of THC, an
employee who only wanted to use legal CBDs and did not
want to get high might screen positive for marijuana on a
workplace drug test. 

Employers should take note, and consider clarifying
their workplace drug policies to inform their employees
about the potential side effects and consequences of CBD
usage, and evaluate their drug testing protocols to determine
whether false positives can be reduced. �
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MISSED OPPORTUNITIES—
AN INVESTIGATOR’S

PERSPECTIVE
Linda G. Burwell

National Investigation Counsel, PLLC

On November 4, 2019, a federal jury in Pittsburgh,
Pennsylvania awarded over $500,000 to Hannah Harris, a female
technician at a Midas shop who was subjected to sexual
harassment, discrimination and retaliation by two supervisors.
See, Harris v. Auto Systems Centers Inc., No. 2:17-cv-00095,
W.D. Pa (November 4, 2019).  The jury awarded more than
$300,000 in punitive damages because it found that the company
did not make a good faith attempt to comply with the law by
adopting policies and procedures designed to prevent unlawful
discrimination and it acted with malice or reckless indifference
to Harris’ federally protected rights when she complained.   A
review of this case and its factual background is instructive,
revealing opportunities missed or ignored by the company,
especially during its investigation of Harris’ complaints.  

Harris, the only female working at her shop, earned $9 per
hour and worked from October 2015 until July 9, 2016.  Harris
presented evidence at trial that: 1) the store manager Ken Schick
physically and verbally sexually harassed her throughout her
employment; 2) when she complained to Schick’s boss, the
district manager Trent Kight, Kight began to make comments of
a sexual nature as well; and 3) this behavior permeated the
workplace, culminating in Kight sending Harris sexually
offensive texts on Friday night July 8, while Kight was out
drinking with several male employees.  

On July 8, Harris called the police and filed a police report
against Kight.  On July 9, Harris went to work and told Schick
about Kight and asked for the company’s handbook and human
resources phone number so she could file a complaint.  Schick
gave her the phone number but told Harris that she should not
report Kight’s behavior to anyone but Schick and threatened
Harris with her job if she complained.  Schick also physically
grabbed Harris’ shirt and called her a “little whore.”
Unbeknownst to Schick, Harris tape recorded this conversation.  

On Monday morning July 11, Harris did not go to work and
did not call in.  Instead, she called and left a message for Ian
Katz, an owner, VP and general counsel of the company, to file
a complaint.  Harris then, through her boyfriend, emailed Katz
and attached Kight’s texts and the police report to support
Harris’ complaint that Kight was sexually harassing her.  Harris
did not send Katz her recording of Schick and did not focus on
Schick’s behavior in her call.   

The company argued that although it may be liable for the
actions of its supervisors, punitive damages should not be
awarded because the company made good faith attempts to
prevent harassment by instituting policies and procedures and
because it immediately investigated Harris’ July 9 complaint and
took other remedial measures.  The company argued: 1) Harris
had several opportunities to complain but chose not to and Harris

specifically told another supervisor in the company not to tell
anyone that she had problems at the shop; 2) Harris filed her
complaint on July 11 but never came back to work; 3) Ian Katz
reached out to Harris immediately after she complained to
discuss her allegations and told her that the company would
conduct an investigation;  4) the company began its investigation
within minutes after receiving the complaint; 5) Harris only told
Katz about her allegations against Kight but didn’t tell the
company about her allegations against Schick and Harris did not
provide the company with a tape recording of her conversation
with Schick; 6) Harris refused to come back to work before the
company could finish its investigation; 7) Harris engaged in
much of the same inappropriate sexual behavior; 8) the company
interviewed other employees at the shop and they did not support
Harris’ claims of harassment; 9) Harris, coached by her
boyfriend, went in to the store on July 9 trying to get fired in
order to bolster her case; 10) Schick and Kight were disciplined;
11) Schick and Kight were required to go to one-on-one
harassment training; and 12) Katz conducted training for all
employees in the region. 

While the jury did not identify its reasons, based on my
experience as an independent investigator, I note the company
missed many opportunities here, giving the jury reason to find that
the company did not conduct a prompt, impartial and thorough
investigation, nor otherwise take appropriate measures to comply
with its legal obligations.  

As an initial matter, before these events occurred, the
company never provided training regarding sexual harassment,
discrimination or retaliation to any of its employees and there
was a question whether Harris ever received a copy of the
Handbook with the complaint procedures.  As the Sixth Circuit
reminded us in Hubbell v. FedEx SmartPost, Inc., 933 F.3d 558
(6th Cir. 2019), an employer’s promulgation of an anti-
discrimination policy in and of itself will not insulate the
employer from punitive damages.  The EEOC has expressly
provided that training is a vital component.   See, Promising
Practices for Preventing Harassment, https://www1.eeoc.gov//
eeoc/publications/promising-practies.cfm?renderforprint=1. It
is much easier for a company to defend itself if it can show that
it not only had a policy and procedure, but that everyone knew
about it, that employees knew how to complain, that supervisors
knew what to do if they receive a complaint or observe issues, and
employees knew that their complaints would be taken seriously.
The opposite occurred here. 

Second, in February (five months before Harris’ formal
complaint), a mystery shopper visited the shop and sent a report
to Ian Katz as well as to the Regional Manager, to Kight and to
Schick, stating that 1) she saw Schick scold Harris, 2) Schick
told her that the guys were having trouble adapting to a girl
being in the store, and 3) she would not feel comfortable
recommending the store to her female friends given the
comments about Harris.  Three people above Schick were told
about Schick’s behavior but none of them took any action to
address this email report.  Had the general counsel, the Regional
Manager or Kight taken this seriously, they could have seen that
there was an issue at this shop with their only female technician.
The company hired a mystery shopper for a reason.  Query why
they didn’t do anything or why they didn’t see this as a problem? 

(Continued on page 10)
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Third, in April (three months before Harris’ formal
complaint) Harris reached out to a female assistant manager at
a different store and told her that Schick physically grabbed
Harris, made sexually inappropriate comments and that her co-
workers presented her with a sexually explicit object with her
name on it.  Harris told this manager that she was frightened but
asked the manager not to tell anyone.  This manager gave Harris
a number to call to complain but did not take any action and did
not report the complaint to anyone.  A strong training program
would inform managers that this issue should be escalated. 

Fourth, Harris called Katz on Monday July 11 to complain
and sent Katz a police report that Harris filed against Kight on
July 9, stating “here is the proof that Kight sexually harassed
Harris on July 9.”  Katz immediately tasked his Regional
Manager Chris Harter to start an investigation and sent Harter the
email and police report focusing on Kight.   Later that day,
Harris sent Katz a timeline identifying nine alleged incidents;
three dealing with Kight, five dealing with Schick and one
dealing with her co-workers.  Katz sent Harter this timeline
(without explanation) and EEO recommendations as to how to
conduct a harassment investigation.  

While Katz promptly started an “investigation”, there are
several reasons a jury may have concluded the investigation was
not thorough and impartial.  First, one might question whether
Harter was the appropriate person to investigate Harris’ claim,
especially since he was a recipient of the February shopper
report identifying issues between Schick and Harris, and he had
done nothing.   While not automatically disqualifying, whether
an investigator is independent and objective and whether he or
she may be too close to the alleged bad actors, should be
considered when choosing who should investigate a complaint.  

Several factors also indicate that Harter was not qualified to
investigate Harris’ claims.  Query why Katz sent Harter the
EEOC recommendations?  Was he an experienced investigator?
Harris filed a police report and had an attorney.  Was Harter
qualified to handle these nuances?  Harter did not review the
timeline before he began interviewing individuals and his
investigation focused solely on Kight’s alleged wrong-doing and
not the alleged wrongdoing of Schick or Harris’ co-workers,
which means the scope of his investigation was not properly
identified.  If he did not go back and investigate these additional
claims, the investigation could be deemed to be improper
because he failed to competently develop and investigate the
complaint.  See, Julius P. v. Dept of Veterans Affairs, EEOC
Appeal No.  0120162827 (March 6, 2018).  Harter only
interviewed Schick (an alleged wrongdoer) for five minutes and
he asked three employee witnesses two questions each, both of
which called for a “yes” or “no” answer.  Based on the facts
described in the timeline alone, this investigation on its face does
not appear to be a “thorough” investigation.  The company may
have stopped its investigation because Harris did not come back
to work, but such a decision is misguided.  An experienced

investigator would know that the complainant leaving the
company is not a good reason to terminate an investigation.
First, the company would want a thorough understanding of
what occurred so that it could take disciplinary action, if called
for, with any wrongdoers and, perhaps more importantly, so that
it could strengthen its policies and practices and take other
remedial measures to avoid future issues.

Fifth, during her interview, Harris told Harter that she feared
going back to work and she couldn’t work at another shop
because it was too far away for her to get her children to school.
Harter told Harris she could come back to work at any time, but
that Schick would not be moved.  Harris’ attorney contacted
Katz the next day and said Harris would not be returning to work
for the same reasons.  Query whether the company could have
provided Harris a couple of days off with pay pending its
investigation, or suspended Schick for a couple of days with pay
pending the investigation?   

Finally, although the company required Schick and Kight
to go to one-on-one training and  provided training to all of its
employees, there was a delay of three to nine months.  Was there
a legitimate reason for the delay or was the training only initiated
because Harris filed a lawsuit?  

Harris highlights the consequences of failing to take the
measures needed to avoid punitive damages in a sexual
harassment case.   Companies and their counsel can learn from
the missed opportunities in Harris in order to bolster their own
training, investigations and complaint processes and to be alert
for signs of problems and attentive to the management practices
that can prevent them. �
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UNITED STATES
SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Sexual Orientation Discrimination, Actual vs. Constructive
Knowledge, and “But For” Standards of Proof on the
Supreme Court’s October 2019 Docket.

The Supreme Court consolidated Altitude Express, Inc. v.
Zarda, 883 F.3d 100 (2d Cir. 2018) and Bostock v. Clayton County,
Georgia, 723 Fed. Appx. 964 (11th Cir. 2019) to settle whether Title
VII protects employees from discrimination on the basis of their
sexual orientation.  In Bostock, the Eleventh Circuit Court of
Appeals affirmed dismissal of Plaintiff’s claims that the County
terminated his employment because he was active in a gay
recreational softball league and encouraged other players in the
league to volunteer for Clayton County. The County claimed
Plaintiff’s termination was a result of misconduct it discovered in
an audit initiated after Plaintiff joined the league.  In Zarda,
Donald Zarda was a skydiving instructor who sued his employer
for allegedly terminating his employment because of his sexual
orientation, not because he disclosed his sexuality and allegedly
inappropriately touched a female client during a tandem skydive.
The Supreme Court heard oral argument in both of these cases on
October 8, 2019.

The issue before the Supreme Court in Comcast Corporation
v. National Association of African American-Owned Media, 139
S. Ct. 2693 (2019), is whether a plaintiff must demonstrate “but-
for” causation in order to prevail on a claim of race discrimination
under 42 U.S.C. § 1981 or whether the plaintiff must prove only
that discriminatory intent was a factor in the defendant’s conduct.
Plaintiffs are an African American-owned operation of television
networks that, for years, have unsuccessfully sought to contract
with Defendant Comcast to carry their networks on its platform.
They sued Comcast claiming that its decision not to carry their
networks was discriminatory and violated 42 U.S.C. § 1981.  The
trial court dismissed Plaintiffs’ claims for the reason that Plaintiffs
produced no evidence to challenge Comcast’s articulated
legitimate, non-discriminatory business reason for opting not to
contract with them.  The Ninth Circuit Court of Appeals reversed
the decision of the trial court, finding that it improperly applied a
“but-for” standard to its analysis of Comcast’s motion for
summary judgment instead of the correct standard in which
Plaintiffs only needed to demonstrate that discriminatory intent
was a factor in Comcast’s decision.  The Supreme Court heard
oral argument in the case on November 13, 2019.

On December 4, 2019, the Supreme Court heard oral
argument in Intel Corp Inv. Policy Comm. v. Sulyma, 139 S. Ct.
2692 (2019).  Christopher Sulyma, on behalf of himself and all

others similarly situated, sued the Intel Corporation Investment
Policy Committee claiming that the Committee violated ERISA by
imprudently investing retirement fund assets.  The Committee
filed a motion to dismiss the action as time barred by ERISA’s
requirement that an action with respect to a fiduciary's breach of
duty must be brought either, “(1) six years after (A) the date of
the last action which constituted a part of the breach or violation,
or (B) in the case of an omission the latest date on which the
fiduciary could have cured the breach or violation, or (2) three
years after the earliest date on which the plaintiff had actual
knowledge of the breach or violation. 29 U.S.C. §1113.  The issue
before the Ninth Circuit Court of Appeals was what constituted
“actual knowledge” under ERISA for purposes of determining
when the statute of limitations began to run.  The Court of Appeals
held that for a defendant to prove that a plaintiff had actual
knowledge, it must have evidence that “plaintiff was actually
aware of the nature of the alleged breach.”  The Court explained
that, “[t]he exact knowledge required will thus vary depending on
the plaintiff’s claim. For instance, in a section 1104 case, the
plaintiff must be aware that the defendant has acted and that those
acts were imprudent.”  Sulyma v. Intel Corp Inv. Policy Comm., 909
F.3d 1069, 1075 (9th Cir. 2018), cert gtd 139 S. Ct. 2692 (2019).
Thus, a plaintiff must have more than just knowledge of the
underlying action, but does not have to have knowledge that the
underlying action violated ERISA.  Id. The Ninth Circuit noted
that its decision was in conflict with the view held by the Sixth
Circuit Court of Appeals, which is likely why the Supreme Court
granted cert.  

On January 15, 2020, the Court will hear oral argument in
Babb v. Wilkie, 139 S. Ct. 2775 (2019). Noris Babb worked for
the Department of Veterans Affairs as a pharmacist.  She sued the
VA for age discrimination after she failed to receive several
transfers and promotions. The trial court applied the McDonnell-
Douglas burden shifting analysis and concluded that Babb had
not produced sufficient evidence of pretext to survive summary
judgment. Babb appealed to the Eleventh Circuit Court of
Appeals, claiming that the trial court erred in applying the
McDonnell-Douglas analysis instead of a motivating-factor test.
She argued that because the federal-sector portion of the Age
Discrimination in Employment Act provides that “all personnel
actions affecting employees or applicants for employment who
are at least 40 years of age shall be made free from any
discrimination based on age,” this required the trial court to apply
a “but-for” standard in ruling on the VA’s motion for summary
judgment. 29 U.S.C.  § 633a(a); Babb v. Department of Veterans
Affairs, 743 Fed. Appx. 280 (11th Cir. 2018), emphasis in
original. While the Court of Appeals saw merit in Babb’s
argument, it held that precedent precluded reaching that
conclusion and denied Babb’s appeal.  Babb successfully sought
cert on whether a federal employee suing under the federal-sector
provision of the Age Discrimination in Employment Act must
prove that her age was a “but-for” cause of an adverse
employment action. �
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In Logan v. MGM Grand Detroit Casino, 939 F.3d 824
(6th Cir. September 25, 2019), the plaintiff, a culinary
utility worker for the Casino started her employment in
August of 2007 at which time, as a condition of
employment, plaintiff agreed to a six-month limitation
period, including for claims under Title VII of the Civil
Rights Act.  Plaintiff resigned on December 4, 2014,
allegedly due to discrimination by her employer.  On July
8, 2015, plaintiff filed a Charge of Discrimination with the
EEOC against the Casino.  The Casino moved for
summary judgment arguing that plaintiff’s employment
agreement time-barred her claim.  

The district court agreed with the Casino’s argument
and entered summary judgment in its favor.  The Sixth
Circuit reversed and remanded the decision, finding that
the limitations period set forth in Title VII could not be
shortened through an employment contract.  

Relying on Davis v. Mills, 194 U.S. 451, 454 (1904),
the Sixth Circuit held that “where statutes that create rights

and remedies contain their own limitation periods, the
limitation period should be treated as a substantive right.”
Logan, 939 F.3d at 829.  As such, the 300-day limitation
period under Title VII could not be contractually
shortened.   The Court found this determination to be in line
with prior case law in related areas.  See Thurman v.
Daimler Chrysler, 397 F.3d 352, 358-59 (6th Cir. 2000);
Heimeshoff v. Hartford Life & Accident Ins. Co., 571 U.S.
99 (2013) (limitation period for §1981 and ERISA claims
can be contractually shortened, because the statute does
not provide a limitation period); see also Boaz v. FedEx
Customer Info. Servs., Inc., 725 F.3d 603 (6th Cir. 2013)
(FLSA and EPA limitation periods cannot be waived or
shortened by an employment contract).  Further, the Court
found that its decision was not inconsistent with prior case
law finding a shortened limitation period in an arbitration
agreement to be enforceable and not unduly burdensome.
The case was remanded for further proceedings consistent
with the opinion.

SIXTH CIRCUIT UPDATE
Kamil Robakiewicz
Ashley Higginson

Miller, Canfield, Paddock and Stone, P.L.C.

EMPLOYMENT AGREEMENTS CANNOT SHORTEN STATUTE OF LIMITATIONS FOR BRINGING A CLAIM
UNDER TITLE VII

In Bisig v. Time Warner Cable, Inc., 940 F.3d 205 (6th
Cir. October 4, 2019), the Sixth Circuit held that written at-
will disclaimers prevented employees from being able to
reasonably rely on an employer’s oral promises of
continued employment or higher pay.  Thus, even when
those promises turned out to be untrue, the former
employees’ fraudulent misrepresentation and promissory
estoppel claims were doomed to fail.  

There, ten former Time Warner Cable employees sued
their former employer, alleging fraud, negligent
misrepresentation, and promissory estoppel.  The plaintiffs
claimed that Time Warner induced them to remain in their
positions as sales representatives by promising them
continued employment and better pay.  The plaintiffs
eventually quit Time Warner after being told that they had
to reapply for their jobs to keep them.  

Unfortunately for the plaintiffs, each had

“electronically acknowledged” disclaimers stating that
they were at-will employees and that their at-will status
could change only with a written employment agreement.
None of the plaintiffs had such employment agreements.
The trial court granted summary judgment in Time
Warner’s favor on all of the plaintiffs’ claims.  The Sixth
Circuit affirmed.  The appellate court held that the
plaintiffs’ negligent and fraudulent misrepresentation
claims, as well as their promissory estoppel claims, failed
because the plaintiffs could not establish reasonable
reliance on Time Warner’s promises.  Specifically, the
court held that because each plaintiff electronically
acknowledged a notice stating that they were at-will
employees absent a written employment agreement, it was
not reasonable for the plaintiffs to rely on Time Warner’s
oral promises of better pay and continued employment.

The Sixth Circuit subsequently denied a request for
en banc rehearing. �

ORAL PROMISES DO NOT UNDERMINE AT-WILL STATUS CREATED BY WRITTEN EMPLOYMENT
AGREEMENT
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NEW FMLA AND ADA
DECISIONS OF INTEREST

Shannon V. Loverich
Kienbaum Hardy Viviano Pelton Forrest

DOL Confirms Employers Must Designate FMLA-
Qualifying Leave. The Wage and Hour Division of the U.S.
Department of Labor (DOL) issued an opinion letter addressing an
inquiry whether an employer could allow employees to use some
or all available paid leave without designating the leave as FMLA,
even where the reason for the leave was clearly FMLA-covered.
The DOL confirmed that “an employer is prohibited from
delaying the designation of FMLA-qualifying leave as FMLA
leave” and thus must notify the employee within five days of the
employer obtaining enough information to make the
determination. The DOL opined that “[o]nce an eligible employee
communicates a need to take leave for an FMLA-qualifying
reason, neither the employee nor the employer may decline FMLA
protection for that leave.”  Employers must designate FMLA-
qualifying leave even if the employee requests to forego the use of
FMLA leave and use other available leave under the employer’s
policies, thus “saving” FMLA leave for future use. The DOL
expressly disagreed with Escriba v. Foster Poultry Farms, Inc., a
2014 opinion issued by the U.S. Court of Appeals for the Ninth
Circuit.  In Escriba, the court had departed from prevailing case
law and held that employees can decline to take FMLA leave even
when their leave is for FMLA-qualifying reasons.  The DOL
reiterated that its opinion does not prevent employers from
requiring that employees substitute available paid leave to cover
unpaid FMLA leave. FMLA, however, runs concurrently with any
paid leave. 

Employee’s PTSD Did Not Render Her Disabled Under
ADA. Although the ADA Amendments Act of 2008 broadened
the scope of protection under the ADA, employees must still show
a substantial limitation in a major life activity. In Tinsley v.
Caterpillar Financial Services Corp., the U.S. Court of Appeals
for the Sixth Circuit held that Tinsley could not establish that she
was disabled because she failed to show that her impairment
(PTSD) substantially limited one or more major life activities, and
Caterpillar was therefore not required to provide accommodation.
After receiving a poor performance rating and being placed on a
performance improvement plan, Tinsley requested and received a
series of medical leaves. She eventually requested a transfer to
another supervisor as an accommodation for her PTSD, claiming
she could not work for her manager who gave her unreasonable
deadlines and excessive work. Caterpillar denied her requests to
transfer and for additional leave. She then sued, alleging her
employer violated the ADA by failing to accommodate her
disability, and had also retaliated against her for taking FMLA.
The Sixth Circuit affirmed summary judgment in Caterpillar’s
favor, finding that Tinsley was not disabled and that her issues
instead stemmed from her manager’s management style, and did
not substantially limit her from working in a class or broad range
of jobs. The court, however, reversed the grant of summary
judgment on Tinsley’s retaliation claim, which was based on her
poor performance review and performance improvement plan, and
remanded the case to the trial court for the presentation of
additional evidence.

Work Restrictions Do Not Necessarily Mean Employee
Has ADA Disability. In Booth v. Nissan North America, the U.S.
Court of Appeals for the Sixth Circuit affirmed summary
judgment for Nissan and held that Booth failed to present evidence
of a disability under the ADA. Booth was an assembly line worker

who had restrictions related to a neck injury, including not
reaching above his head or flexing his neck too much. He worked
on the assembly line for a decade without incident. He then,
however, requested transfer to a material handler position, which
Nissan denied because the position’s duties conflicted with his
work restrictions. Booth claimed Nissan’s denial was disability
discrimination violative of the ADA. He also claimed Nissan
violated the ADA by modifying his assembly line job from a two-
element position to a four-element position. The court found that
Booth appeared to assume that because he had work restrictions,
and because Nissan denied his transfer request because of those
restrictions, he was disabled under the ADA. The court disagreed,
holding that a plaintiff who claims his condition substantially
limits the major life activity of working is still required to show that
the impairment limits his ability to perform a class of jobs or broad
range of jobs. Here, Booth’s neck injury and related restrictions
kept him from working in the material handling role he desired, but
that did not resolve whether he was disabled under the ADA,
because his condition must preclude him from working in a class
or broad range of jobs.

Employer Did Not Violate FMLA By Prorating Bonus
Based on Leave. In Clemens v. Moody’s Analytics, Inc., the U.S.
Court of Appeals for the Second Circuit found that the employer
did not improperly interfere with Clemens’ FMLA rights when it
reduced his bonus under an incentive compensation plan by taking
into account the amount of time he was on FMLA leave. Clemens
claimed that his bonus was already “self-prorating” because a
reduced work period would naturally yield a lesser commission
under the plan, and that this reduction constituted unlawful FMLA
interference. The court rejected Clemens’ argument, finding that
Moody’s prorated bonus payments were based on the length of
the employee’s leave, regardless of the reason for the leave.
“Because the undisputed evidence showed that Moody’s neutrally
applies its prorating policy to incentive payments under the Plan,
as opposed to payments based on, for example, mere attendance,
and there is nothing else to indicate a violation of the FMLA,”
Clemens’ FMLA interference claim failed.

Attendance At Certain School Meetings Is Covered By
FMLA. In a recently issued opinion letter, the Department of
Labor (DOL) confirmed that the FMLA covers employees’
attendance at school meetings held to discuss a child’s
Individualized Education Program (IEP). The opinion letter was
sought by parents whose children have FMLA-qualifying serious
health conditions. One of the parents requested intermittent
FMLA leave from her employer to attend her children’s medical
appointments and school meetings held by the school’s
Committee on Special Education (CSE). The employer approved
her request to use FMLA-approved time for the medical
appointments but not to attend CSE/IEP meetings with the school.
The Individuals with Disabilities Education Act (IDEA) requires
public schools to prepare IEPs for children who receive special
education and related services. The IEP requires input from the
teachers, school administrators, occupational, speech and physical
therapists, as well as parents.  The school held CSE/IEP meetings
four times a year to review a child’s educational and medical
needs, well-being, and progress. The DOL concluded that the
employee’s attendance at these meetings qualifies as “care for a
family member . . . with a serious health condition” and thus the
meetings were qualifying reasons for use of intermittent FMLA. 

Court Addresses ADA And FMLA Issues That Commonly
Confront Employers. In Hannah P. v. Coats, the U.S. Court of
Appeals for the Fourth Circuit reaffirmed the law on several
recurring issues. Hannah was a contract analyst with the Office
of the Director of National Intelligence (DNI), who was diagnosed
with depression shortly after her hire. She voluntarily shared her
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MERC NEWS
Sidney McBride, Mediation Supervisor
Bureau of Employment Relations/MERC

MERC  Commissioner and Chair Appointed

Effective December 18, 2019, Governor Whitmer
appointed Samuel R. Bagenstos as the newest member and
chair of the Michigan Employment Relations Commission
(MERC).    Bagenstos is currently a professor of law at
the University of Michigan Law School.  He previously
served on the faculty at Harvard Law School, Washington
University School of Law, and as visiting professor at
UCLA School of Law.  

Bagenstos is a former Deputy Assistant Attorney
General with the U.S. Department of Justice.  He is a
graduate from Harvard Law School (J.D.) and the
University of North Carolina (B.A.).  Bagenstos is the
Democratic appointee whose term expires on June 30,
2022.  He succeeds former Commissioner Natalie Yaw.
Bagenstos joins MERC with continuing members—
Commissioner Edward D. Callaghan and Commissioner
Robert S. LaBrant.   

More details about the Commission and other MERC
related materials (including access to the MERC e-File
system) are readily  available on the agency's website at
www.michigan.gov/merc.

MERC moves to the Michigan Department of Labor &
Economic Opportunity

Effective August 11, 2019, a newly formed Michigan
Department of Labor and Economic Opportunity (LEO)
began as a result of an executive order issued by Governor
Gretchen Whitmer.  The new department, headed by
Director Jeff Donofrio, houses a number of  state agencies
that he describes “[collectively seek] to close opportunity
gaps and help people, businesses and communities reach
their full potential.”  The department houses various
agencies, commissions and bureaus that include
Employment Relations (MERC and Wage Hour Division),
Unemployment Insurance Agency, Worker’s
Compensation, Workforce Development, MIOSHA, State
Land Bank Authority and more. Prior to his appointment
as LEO Director, Donofrio served in related roles
including his most recent position as Executive Director
of the City of Detroit’s Workforce Development program
that was responsible for the creation and implementation
of methods to increase employment opportunities and
household incomes for city residents. 

The LEO website can be easily accessed at
www.michigan.gov/leo for more details and information
regarding the department and its composition and
functions.

depression diagnosis with her management, but did not initially
request accommodation. Hannah then began to exhibit poor
attendance. Her employer tried to work with her to develop a plan
that required her to arrive to work at certain times and to provide
advance notice if she was going to be late. But she was not
compliant with the plan. DNI revoked the plan and referred her to
an Employee Assistance Program (EAP), but her attendance did
not improve. Hannah eventually requested a four-week medical
leave, which was approved. Prior to starting her leave, she applied
for several permanent positions and was the recommended
candidate for one position, but was ultimately denied the job
because of her attendance issues. Her employment ended when
her contractual term expired.  Hannah sued the DNI alleging that
it violated the Rehabilitation Act (claims under that Act are
analyzed in the same manner as the ADA), including failing to
accommodate her depression, requiring her to undergo a “medical
examination,” and refusing to hire her for a permanent position. 

She also alleged that DNI violated the FMLA by failing to
give notice of her rights under that statute.  

The Fourth Circuit affirmed summary judgment for DNI on
Hannah’s disability discrimination and failure to accommodate
claims. Hannah had claimed that the DNI failed to accommodate
her because it unilaterally rescinded her attendance plan and
instead referred her to the EAP. The court disagreed, holding that
while employers must engage in the interactive process, the
employer “has the ultimate discretion to choose between effective
accommodations.” The court also noted that the employer acted
unilaterally only when the attendance plan accommodation did
not work.  

The court rejected Hannah’s claim that the EAP referral was
an improper examination under the statute, holding that even if
the EAP was a mandatory medical examination under the facts of
this case, it was “job-related and consistent with business
necessity.” The DNI had a reasonable belief that Hannah’s ability
to perform the essential functions of her job were affected by her
attendance problems.

Hannah had claimed that her supervisor’s inquiries about her
attendance were an effort to improperly solicit confidential
medical information about her depression. The court disagreed
and found that her supervisor was entitled to ask her about her
problematic attendance, and reiterated that the “ADA does not
require an employer to simply ignore an employee’s blatant and
persistent misconduct even where that behavior is potentially tied
to a medical condition.” 

Finally, the court held that DNI did not discriminate by failing
to select Hannah for a permanent position because of her
attendance issues. Although Hannah claimed her attendance
problems were caused by her disability, the court reasoned that
DNI could make its hiring decision based on those performance
deficiencies. 

The Fourth Circuit, however, overturned summary judgment
for DNI on Hannah’s FMLA claim. The court held that Hannah’s
disclosure of her depression diagnosis, together with her initial
request for leave, triggered DNI’s obligation to inquire whether she
needed FMLA leave — which it failed to do. The court found that
there was a genuine issue whether Hannah was prejudiced by
DNI’s failure to notify her of her FMLA rights because, if she had
been aware of her rights, she could have structured her leave
differently. �

NEW FMLA AND ADA
DECISIONS OF INTEREST
(Continued from page 13)
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DOL KEEPS CRANKING OUT
OPINION LETTERS AND
PROPOSED REGULATIONS

Sonja L. Lengnick
Kienbaum Hardy Viviano Pelton Forrest

Opinion Letters. The U.S. Department of Labor (DOL) has
been very busy during 2019. At this writing (late summer), the
DOL has issued 13 opinion letters regarding the Fair Labor
Standards Act (FLSA), four of which likely have significance for
a wide audience of employers.

On March 14, in FLSA 2019-1, the DOL addressed
conflicting state and federal wage and hour laws. Under New York
law, “live in” residential janitors are excluded from minimum
wage and overtime provisions. However, they are nonexempt
under the FLSA. It should not be any surprise that the DOL takes
the position that in the case of conflicting wage and hour laws,
employers must comply with both laws and meet the standard
contained in whichever law gives the employee the greatest
protection. In the opinion letter, the DOL considered whether an
employer who complies with state law, but not the FLSA, can use
compliance with state law to establish a good faith defense to
noncompliance with the FLSA. Where a good faith defense
applies, an employer can limit its liability for damages to two
years, rather than three. The DOL concluded that it “does not
believe that relying on a state law exemption from state law
minimum wage and overtime requirements is a good faith defense
to noncompliance with the FLSA, but a court retains discretion to
make that determination on a case-by-case basis.” 

Compensation for employees volunteering for an employer’s
volunteer program was the subject of a second DOL opinion letter,
FLSA 2019-2. The employer requesting the opinion compensated
employees who participated in its volunteer program during
working hours. It questioned whether hours employees spend on
volunteer activities outside of normal working hours are
compensable. Of course, employees who are “voluntold” (not an
official DOL term) by their employer must be compensated for
their time. But, as the DOL confirmed, volunteer work that is both
charitable and truly voluntary is noncompensable. In the situation
presented, the time spent outside of working hours was deemed not
compensable. The employer did not control or direct the volunteer
work; the employees did not suffer adverse consequences if they
did not participate; and employees were not guaranteed a bonus for
participating (although the group with the most impact received a
group reward which the supervisor distributed at his or her
discretion). The DOL also opined that the employer could use a
mobile device application to track time spent volunteering, as long
as it did not use the app to direct or control the employee’s
activities.

On April 29, in FLSA 2019-6, the DOL provided guidance on
its view of whether certain “gig economy” service providers
should be classified as independent contractors or employees. The
entity requesting the opinion was a virtual marketplace company
that connects service providers to end-market consumers to
provide a variety of services, such as transportation and delivery.
Based on the detailed facts set forth in the opinion letter, the DOL

concluded that the service providers were independent
contractors, not employees of the virtual marketplace company.
The DOL analyzed the facts according to its long-standing six-
factor test for determining whether the workers are economically
independent based on the economic realities. It found that all six
factors — control; permanency of relations; investment in
facilities, equipment or helpers; skill, initiative, judgment, and
foresight required; opportunity for profit and loss; and integrality
— led to the conclusion that the service providers possessed
economic independence from the virtual marketplace company
and that they are working for the consumer of their services, not
the referral platform. 

In July, the DOL issued an opinion letter regarding
calculation of overtime pay for nondiscretionary bonuses that are
paid on a quarterly or annual basis. Nondiscretionary bonuses
must be included in the employee’s regular rate for purposes of
calculating overtime. Where the bonus is paid quarterly, if it is not
a fixed percentage that already simultaneously pays overtime
compensation, the employer must recalculate the overtime over
the period which the bonus covers. In this case, the quarterly
bonus was a percentage that already included the overtime and
straight time wages, so there was no recalculation required.
However, the annual bonus was one percent of a “journey” straight
time rate, and the DOL concluded that the employer was required
to recalculate the regular rate for each workweek in the bonus
period and pay the overtime due on the annual bonus. The
employer was not obligated to do that until it could ascertain the
weekly amount of the bonus at the end of the bonus period.
Further, because the employer could readily ascertain the amount
of the annual bonus earned in each workweek, the employer was
required to retrospectively include the exact proportionate
amounts in the regular rate for each workweek.

Other DOL opinion letters issued in 2019 include the topics
of an “8 and 80” overtime pay system at a youth residential care
facility; application of the teacher exemption to nutritional
outreach instructors; the agricultural exemption; application of the
highly compensated employee exemption to paralegals; rounding
practices; and compensability of time spent in a truck’s sleeper
berth while otherwise relieved from duty.

Proposed Regulations. The DOL has been busy proposing
new regulations as well. On March 7, the DOL continued the
salary level saga by issuing a new proposed regulation regarding
the minimum salary level required for the executive,
administrative, and professional, or white collar exemptions. The
salary threshold has been $455 per week for many years. You may
recall that a new regulation raising the minimum salary level to
$913 per week went into effect in 2016, but was quickly enjoined
by a Texas federal court.

The new proposed regulation rescinds the 2016 rule and
proposes a salary threshold of $679 per week ($35,308 per year)
for the white collar exemptions. It also sets the salary level for the
exemption for highly compensated workers at $147,414. It does not
contain a proposed change to the duties requirements or automatic
adjustments to the salary level. Nondiscretionary bonuses,
incentives, and commissions can be counted for up to 10% of the
white collar salary threshold.
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DOL KEEPS CRANKING OUT
OPINION LETTERS AND
PROPOSED REGULATIONS
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On June 11, 2019, in response to the proposed rule, members
of the House of Representatives and Senate introduced bills to
raise the minimum salary threshold for the white collar
exemptions to nearly $51,000 per year. If passed, which seems
unlikely, this would be the first time the salary thresholds would
be set by legislation rather than rule-making.

On March 28, the DOL proposed a rule to clarify and update
the rules regarding regular rates. The regular rate regulations
concern what types of compensation and benefits must be
included in the regular rate for the purpose of calculating
overtime. The DOL proposed the new rule out of concern that
employers are discouraged from offering more perks to their
employees because it is unclear whether those perks must be
included in the regular rate of pay. The proposed rule confirms
and clarifies that employers may exclude the following benefit
costs from the regular rate:

• Wellness programs, on-site specialist treatment, gym access
and fitness classes, and employee discounts on retail goods
and services;

• Payments for unused paid leave, including paid sick leave;

•  Reimbursed expenses, even if not incurred “solely” for the
employer’s benefit;

•  Reimbursed travel expenses that do not exceed the
maximum travel reimbursement permitted under the
Federal Travel Regulation System regulations and that
satisfy other regulatory requirements;

• Discretionary bonuses;

• Benefit plans, including accident, unemployment, and legal
services; and

•  Tuition programs, such as reimbursement programs or
repayment of educational debt.

On April 1, the DOL proposed a rule to revise and clarify the
responsibilities of employers and joint employers in joint
employer arrangements. It pointed out that it has not meaningfully
revised its joint employer regulation in over 60 years. In 2016, the
Obama administration issued an Administrator Interpretation
containing an expansive view of joint employment. The DOL
rescinded this interpretation in 2017.  The new proposed rule sets
forth a four-factor test for joint employment, which considers
whether the potential joint employer exercises the power to hire or
fire the employee; supervises and controls the employee’s work
schedules or conditions of employment; determines the
employee’s rate and method of payment; and maintains the
employee’s employment records. �

CAVEAT LITIGATOR—A
PRIMER ON “HYBRID”
SECTION 301 WRONGFUL
DISCHARGE LAWSUITS

Stuart M. Israel
Legghio & Israel, P.C.

In this era of “tort reform” and the “vanishing trial,”
plaintiffs’ lawyers looking for new endeavors consider
representing dissatisfied workers in “hybrid” Section 301
wrongful discharge actions against unions and employers.  When
asked by lawyers adept at personal injury and civil rights litigation
about this contemplated representation, my response is caveat
litigator.

Hybrid actions in the private sector are brought under Labor-
Management Relations Act (LMRA) Section 301, 29 U.S.C. §185.
They commonly allege that a union breached its duty to fairly
represent a collective bargaining unit member by deciding not to
prosecute a grievance to the end of the contractual grievance
procedure, i.e., final and binding arbitration.  They commonly
arise when unit members believe they were discharged by their
employers without “just cause,” the typical collective bargaining
agreement standard governing workplace discipline.

A hybrid action is “the consolidation of two separate but
interdependent actions: one against the employer for breach of the
collective-bargaining agreement and one against the union for
breach of the duty of fair representation.”  “To prevail,” unit
members must show both (1) that the employer discharged them
“in violation of the” CBA and (2) “that the union breached the
duty of fair representation during the grievance process.”
Robinson v. Central Brass Mfg. Co., 987 F.2d 1235, 1238-1239
(6th Cir. 1993).

The legal standard for assessing the “fairness” of union
representation is highly deferential to the judgment, experience, and
expertise of union representatives charged with reconciliation of
legitimate—and sometimes conflicting—individual unit member
interests, the interests of the unit as a whole, and employer
interests.

What follows is a selective summary of the legal standards
governing allegations of breach of the union duty of fair
representation (“DFR”) in hybrid Section 301 actions.

1. Unions are Entitled to “Wide Latitude.”
Union judgments are assessed by a “highly deferential”

standard, given “wide latitude,” and constitute a DFR breach only
if “wholly ‘irrational’ or ‘arbitrary.’”  Air Line Pilots Ass’n. v.
O’Neill, 499 U.S. 65, 78 (1991).

A union “must be free to sift out wholly frivolous grievances”
and “free to take a position on the not so frivolous disputes.”
Humphrey v. Moore, 375 U.S. 335, 349 (1964).  A unit member has
no “absolute right to have his grievance taken to arbitration.”  Vaca
v. Sipes, 386 U.S. 171, 191 (1967).

Union judgments are not subject to legal challenge because
unit members—or even courts—may disagree.  See Humphrey,
375 U.S. at 349 (a union may take “a good faith position contrary
to that of some individuals it represents”); Ford Motor Co. v.
Huffman, 345 U.S. 330, 338 (1953) (“The complete satisfaction of
all who are represented is hardly to be expected.  A wide range of
reasonableness must be allowed a statutory bargaining



LABOR AND EMPLOYMENT LAWNOTES (WINTER 2020) Page 17

representative in serving the unit it represents.”); and Ratkosky v.
UTU, 843 F.2d 869, 876 (6th Cir. 1988) (“courts are careful not to
substitute their judgments for those of the authorized labor
organization”).  

In Vaca, the union made the judgment that arbitration would
be “fruitless.”  Vaca held it was the “union’s decision” whether the
“particular grievance lacks sufficient merit to justify arbitration”
even if the grievant—or a “judge or jury”—might disagree.  Vaca
held that there is no DFR breach “merely because” the union
ended the grievance “short of arbitration.”  386 U.S. at 192-194.

In particular, a union is “not under an obligation to pursue
arbitration when it finds a grievant guilty of serious misconduct.”
Walters v. Local 337, 7 F.Supp.2d 885, 892 (E.D. Mich. 1998).
Unions “are given considerable discretion in sifting out
grievances” and “in evaluating these decisions, courts must be
careful not to substitute their post-hoc judgment for that of the
authorized labor organization.”  Cotter v. DaimlerChrysler, 87
F.Supp.2d 746, 756-757 (E.D. Mich. 2000), citing Ratkosky, 843
F.2d at 876.

In short, it is “well-established that a union is not obligated to
take all member grievances to arbitration.”  Rather, a union only
is “expected to exercise discretion” and need not “fully pursue
every grievance filed.”  Bentley v. Metro Baking Co., 2010 WL
3957404 at *6 (E.D. Mich.), quoting Driver v. USPS, 328 F.3d
863, 869 (6th Cir. 2003), et al.

2. Union Judgments Need Not Be Error-Free, Only Rational
A union must have “room to make discretionary decisions

and choices, even if those judgments are ultimately wrong.”  Jones
v. USPS, 462 F.Supp.2d 800, 809 (E.D. Mich. 2006), quoting
Marquez v. SAG, 525 U.S. 33, 45-46 (1998).

Jones applies Ruzicka v. General Motors Corp., 649 F.2d
1207 (6th Cir. 1981), “holding that reasoned conduct does not
violate” the union DFR.  462 F.Supp.2d at 809.  In Jones, because
the union “offered an arguably sound reason” for delay—even
though the delay made a grievance untimely—plaintiff did not
“make out a legally cognizable claim against the union.”  Id. at
811 (emphasis added).  See Walk v. P*I*E Nationwide, Inc., 958
F.2d 1323, 1326 (6th Cir. 1992) (citations omitted) (“simple
negligence or mere errors in judgment will not suffice” to prove
DFR breach).

Union decisions need not be perfect.  “[O]rdinary mistakes,
errors, or flaws in judgment” are not actionable.  To show DFR
breach, plaintiff must prove “extreme arbitrariness” and that union
judgment was “wholly irrational.”  Garrison v. Cassens Transport
Co., 334 F.3d 528, 538-539 (6th Cir. 2003).  Union actions that can
be “rationally explained” do not breach the DFR.  Jones, 462
F.Supp.2d at 809, quoting Bruno v. USWA, 983 F.2d 1065 (6th Cir.
1993).

See also Armstrong v. Chrysler Corp., 972 F.Supp. 1085,
1090 (E.D. Mich. 1997) (withdrawal of discharge grievance—
after the union “rationally determined” it was not “winnable in
arbitration”—was not actionable); Lewis v. Magna American
Corp., 472 F.2d 560, 561 (6th Cir. 1972) (the union properly based
“its refusal to proceed to arbitration on the validity of the
company’s discharge” decision); Ruzicka, 649 F.2d at 1212 (no
DFR breach where the union has a “sound reason for its decision”;
it is improper to “inject” judicial “second-guessing”); and Cotter,
87 F.Supp.2d at 756 (collecting cases; “it suffices” if a union
“decides in good faith on the basis of objective, rational criteria that
the grievance lacks sufficient merit to justify the expense of
arbitration”).

DFR breach claims cannot rest on a grievant’s opinions,

conclusions, or disagreements with union judgments.  Claims
cannot rely on “conclusory statements.”  Blessing v. USW, 244
Fed.Appx. 614, 621 (6th Cir. 2007).  A grievant’s “difference of
opinion” with the union does not support a DFR breach claim.
Balowski v. UAW, 372 F.2d 829, 835 (1967) (citations and
quotation marks omitted).  See also, Deringer v. Columbia Transp.
Div., 866 F.2d 859, 864 (6th Cir. 1989) (grievant’s disagreement
with the union’s CBA interpretation does not create a jury
question) and Smith v. Highland Park Fed. Of Teachers, 833 F.2d
1013 (6th Cir. 1987) at *3 (grievant’s “difference of opinion” with
his union is “insufficient to create” a triable issue).  

A “union’s conduct can be classified as arbitrary only when
it is irrational, when it is without a rational basis or explanation.”
Marquez, 525 U.S. at 45-46.  A plaintiff has “the difficult task of
showing that the union’s actions were ‘wholly irrational.’”
Garrison, 334 F.3d at 538-539 (citation omitted).  A plaintiff
“must establish” DFR breach “by substantial evidence”; “merely
characterizing a union’s conduct as ‘arbitrary,’ ‘perfunctory,’ or
demonstrative of ‘bad faith’ is insufficient to withstand summary
judgment.”  Jones, 462 F.Supp.2d at 809 (citations omitted,
emphasis in original). 

Walters, 7 F.Supp. at 893 (emphasis in original), sums up:
“the relevant question is not whether the union was correct” in
“concluding” that conduct warranted discharge but “whether the
union was rational in finding the same.”

3. A Union Has No Obligation to Arbitrate Because an
Arbitrator “Might” Find Discharge “Unduly Harsh”

A dissatisfied grievant’s assertion that “an arbitrator might
have found” discharge “unduly harsh”—and so might have
“ordered” a “lesser sanction such as suspension”—is insufficient
to support a DFR breach claim.  While “arbitrators sometimes
reduce discharge penalties to lesser sanctions even when the
employees are guilty of the misconduct charged, it does not follow
that the union must seek lesser penalties.”  Even if there is “some
possibility” that an arbitrator “might mitigate punishment,” a
union has “no legal obligation” to go to “arbitration to seek
mitigation once it concludes that a grievant is guilty of serious
misconduct.”  Walters, 7 F.Supp.2d at 892 (emphasis in original),
followed in Crosson v. USW Local 1299, 2019 WL 462489 (E.D.
Mich).

“A union does not…have to exhaust every possible remedy
requested by a member facing disciplinary action.”  Walk, 958
F.2d at 1326, citing St. Clair v. Local 515, 422 F.2d 128, 130 (6th
Cir. 1969).

In Kelsey v. Formtech Industries, 305 Fed.Appx. 266, 269
(6th Cir. 2008), when the union made the judgment “that just
cause supported” the employer’s “discharge decision,” the union
had no obligation “to continue to” arbitration. 

____________________ 

Most of the time unions apply judgment, experience, and
expertise to representing discharged unit members diligently,
responsibly, and rationally, within the “wide range of
reasonableness” that—the Supreme Court recognizes—is the
union province, not subject to the post hoc views of plaintiffs’
lawyers, judges, or jurors.

So, tort lawyers, civil rights lawyers, drunk-driving lawyers,
lemon law lawyers, business lawyers, and others looking to
broaden your professional horizons, if you are thinking about
filing a hybrid Section 301 lawsuit, caveat litigator.

—END NOTE—
This article originally appeared in Vol. 65, No. 2 The Practical Lawyer 10 (April 2019)�
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MERC UPDATE
John A. Maise
Aubree A. Kugler 
White Schneider PC 

A summary of four recent Decisions issued by the
Michigan Employment Relations Commission (the
“Commission”) follows. Decisions of the Commission
may be reviewed on the Bureau of Employment
Relations website at www.michigan.gov/merc.

University of Michigan Health System
-and- University of Michigan House Officers
Association, Case No. C18 F-054 (August 12, 2019)

On August 12, 2019, the Commission adopted an
order recommended by Administrative Law Judge
Travis Calderwood regarding an interesting question-
how modernization and online spaces impact the
traditional relationship between the employer and a
union?  The University of Michigan House Officers
Association (“the Association”) filed an unfair labor
practice alleging violations PERA in connection with
University of Michigan Health System’s (“the
University) decision to no longer allow the Association
to present at a new-hire orientation, its recession of the
Association’s Executive Director’s access to
University intranet and email, its stated intent to
modify the Family Medicine Program’s holiday break
period, and removal of positions that had been part of
the Association's bargaining unit. Notably, the
University’s decision to “no longer allow the
Association to present at a new-hire orientation” was
its move to an online-only orientation, when the
collective bargaining agreement between the parties
specifically allowed for the Association to make a
presentation at orientation.

The Association argued the switch to the wholly
online orientation constituted a repudiation of the
parties’ contract and/or that it was in retaliation in
response to a prior unfair labor practice proceeding
and arbitration involving the orientation.  Undercutting
this unfair labor practice charge is a long history
between the parties arguing over the Association’s
right to present at orientations. For its part, the
University argued that the orientation was covered by
the collective bargaining agreement and that the proper
venue was grievance arbitration and that the
Association had failed to establish that the transition

was retaliatory or otherwise taken in response to
protected activity.

While the ALJ agreed with the University that
issues with orientation should be resolved through
grievance arbitration due to ambiguity in the contract,
rejecting a claim of repudiation, the transition
nevertheless violated PERA because it was based on
anti-union animus. In reaching this conclusion, the
ALJ rejected the University’s argument that the
transition was in motion for years. The ALJ
emphasized that the parties had recently engaged in
contract negotiations and requested additional time to
present during orientation at the same time the
University allegedly had a task force to implement the
online orientation. Essentially that the Association had
been led by the University to believe that they would
be entitled to present at orientation in the same way
they had in the past.

The ALJ also found that a proper substitute was
not provided to the Association, the “video” that the
Association would be able to provide would not have
had the same impact as the orientation rights described
and negotiated in the collective bargaining agreement.
Any video presentation would have been shorter, in a
fundamentally different medium, and the Association
would be unable to hand out printed materials to any
attendees.

The ALJ stopped short of requiring that the
University scrap its online orientation. However, the
ALJ did require that the University “provide the
Association to present in the same fashion it had done
so prior to the change to the online orientation.” It is
worth noting that because this is not a mandatory
subject of bargaining, the ALJ’s ruling is only effective
through the term of the parties’ current contract.

This is an interesting case; in that it addresses an
increasingly common issue in the workplace. What is
a union’s place in the digital landscape, and to what
extent do employers have to take steps to include a
union presence in shifts to more digital
communication?  This decision, while limited in scope
to the specific agreement and relationship to the
parties emphasizes that at least some of the time, a
unilateral shift to an online environment can have a
significant impact on a collective bargaining
agreement. Employers will need to be careful when
implementing technological updates to ensure that
they do not materially alter-terms and conditions
bargained for in its labor agreements.
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Birmingham Public Schools -and- Birmingham
Education Association, MEA/NEA, Case No. C16 I-
098 (July 22, 2019)

On July 22, 2019, the Commission released a
decision shedding light on the distinction of what rises
to the level of retaliation for participating in protected
activities. A grievance was filed and escalated to
arbitration over the content of a teacher’s student news
program. Ultimately, the Birmingham Education
Association (“the Union”) prevailed, and the arbitrator
issued a ruling on June 30, 2014, instructing the
Birmingham Public Schools (“the Employer”) to
discontinue its restrictions on what news topics could
be presented. In the next few years following the
arbitration decision, the teacher’s evaluations began to
fall, to the point where she had gone from consistently
outstanding, to one of the lowest-rated teachers in the
district. Additionally, she was ultimately transferred to
teach Kindergarten despite her protest for the 2016-
2017 and 2017-2018 school years.  The Union filed an
unfair labor practice, alleging that these actions
represented retaliation for participating in the
grievance procedure in violation of section 10(1)(a) of
PERA.  The administrative law judge declined to find
the reassignment to kindergarten was an adverse
employment action and that the negative impact on the
teacher evaluations was either an adverse employment
action or retaliation. However, the administrative law
judge did find that the assignment to teach
kindergarten was done in retaliation to the teacher’s
protected activity. This determination was overruled
by the Commission and the Unfair Labor practice was
dismissed in its entirety.  

Notably, this decision contains discussion on a
topical question as to whether a lower evaluation score
can quantify as an adverse employment action in and
of itself.  Importantly, the Commission noted that even
absent a demotion, discipline or a reduction in pay, a
negative review can rise to the level of an adverse
employment action:

Consequently, a less than effective rating in
any category on a year-end evaluation lowers
the teacher’s final score and increases the risk
that the teacher will lose his or her job in a
reduction in force in the following school year

There is a potential for repercussions which can
result from a lower evaluation score, and this potential
alone may be sufficient to make a finding that there
was an adverse employment action.   

However, in order to show that a reduction in
evaluation score is an adverse employment action, a
Union must also show a link that the lower
performance score was motivated by “hostility toward
her protected activity”.  Timing alone is not sufficient
to establish this link and other factors can undermine
that link.  In this case, the Commission neglected to
find that a sufficient link was established by the Union
because the criticisms noted by the lower evaluation
were at least present in evaluations prior to her
protected activity and the District had moved to a new
evaluation system and the teacher had not been scored
under that system previously. As such, the Union was
unable to establish that the teacher would have
received a higher score under the new evaluation
rubric but for the teacher’s participation in protected
union activity. 

Nevertheless, there is a bar available to unions in
the future, and this case could stand for precedent that
a negative impact to teachers’ evaluation scores could
be considered an adverse employment action- even
though they do not directly have an impact on wages
or hours. Depending on the circumstances, the mere
fact that a lower evaluation score could put a teacher
at risk of layoff in the future may be sufficient to
establish an adverse employment action.  

City of Flint & AFSCME, Council 25 and its
Affiliated Local 1600, Case No. C18 F-064 (August
20, 2019)

The American Federation of State, County and
Municipal Employees (AFSCME) Council 25 and its
affiliated Local 1600 filed an unfair labor practice
charge against the City of Flint (the Employer)
alleging that the Employer violated its duty to bargain
in good faith and engaged in unlawful direct
bargaining and circumvention of the union by
negotiating a settlement agreement with a unit member
without the union’s knowledge or participation.
AFSCME further alleged that the Employer
unlawfully refused its request for documents
concerning the settlement agreement. The AFSCME
represents a bargaining unit of city employees working
for the Employer. The matter was assigned to
Administrative Law Judge Julia C. Stern (ALJ Stern).

AFSCME and the Employer are parties to a
collective bargaining agreement. Article 27 of the
CBA provides a process for position reclassifications
and reallocations, as well as the rights and

(Continued on page 20)
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responsibilities of the parties in that process.
Reclassifications and reallocations affect employees’
pay rates, job descriptions, and potentially their job
titles. Under this Article, the president of the union
may submit one reclassification or reallocation request
per quarter.  The Human Resources/Labor Relations
Department for the City makes a determination
regarding whether to grant the request, and the union
may grieve a denial.

In the Fall of 2015, AFSCME president Sam
Muma (Muma) properly submitted a reclassification
request on behalf of bargaining unit member Artisha
Wallace (Wallace), whose job title at that time was
Police Department Records Clerk. By November of
2017, the Employer still had not rendered a decision on
the request. AFSCME filed a grievance on Wallace’s
behalf, asserting that the Employer’s delay in making
a decision adversely affected her rights. 

On April 2, 2018, Wallace contacted the Human
Resources/Labor Relations Director and asked to meet
regarding her position. They met twice, on April 4,
3018 and May 17, 2018, and Wallace signed a “Union
Representative Waiver Form” on both occasions. On
May 17, 2018, Wallace also signed a “Letter of
Understanding Settlement Agreement” pertaining to
the grievance, which purported to withdraw the
grievance and any pending arbitrations. Wallace
further signed a Letter of Understanding entitled
“Reallocation of the Position of Artisha Wallace,”
which changed her job title to Police Records
Coordinator and raised her pay.

Muma was informed the following day that
Wallace had entered into a settlement agreement and he
immediately requested information regarding the
settlement. The request was denied, and he was told
that Wallace had waived her right to union
representation. Following several more requests for the
documents, the Employer provided AFSCME a copy of
the Letter of Understanding, and the “Union
Representation Waiver” forms, as well as an
authorization for release of employment records
signed by Wallace.

ALJ Stern found that the Employer had engaged
in unlawful direct dealing and violated its duty to
bargain in good faith under PERA by entering into an

agreement with Wallace purporting to resolve the
grievance without the union’s knowledge or
participation. ALJ Stern used the three-part test set
forth by the National Labor Relations Board in
Permanente Med Group, 332 NLRB 1143, 1144
(2000) for unlawful direct dealing and adopted by the
Commission in City of Detroit (Housing Commission),
2002 MERC Lab Op 368, 376 (no exceptions). Using
that test, ALJ Stern determined that: (1) the Employer
communicated directly with Wallace; (2) the facts
supported that the purpose of the communication was
to change her wages and the terms and conditions of her
employment, to undercut the union’s role in
bargaining and handling the grievance, and to
undermine its status as the bargaining representative;
and (3) that the communication excluded the union.  

ALJ Stern found that the Employer gained an
advantage by dealing directly with Wallace. Further,
entering into an agreement solely with Wallace harmed
AFSCME’s position as the exclusive bargaining
representative by demonstrating to others that
employees could get what they want more quickly by
circumventing the union and submitting requests
directly to human resources. ALJ Stern proffered that
this is exactly why direct dealing is prohibited.
Therefore, the Employer’s conduct violated Section
10(1)(a) and (e) of PERA.

Further, ALJ Stern found that the Employer’s
failure to provide requested documentation concerning
the settlement agreement to AFSCME in a timely
manner violated the duty to bargain in good faith.  ALJ
Stern examined a line of cases which held that to
satisfy that obligation under Section 10(1)(e) of
PERA, the Employer must timely supply requested
relevant information, and that the standard for
determining relevancy is a liberal one. Requested
information must be disclosed when requested if it is
reasonably likely to help the union enact its statutory
duties. In this case, the information requested was
relevant to AFSCME’s duty to administer the
collective bargaining agreement, including whether
and how it would proceed in handling the original
grievance. Failure to provide the agreement in a timely
manner violated the duty to bargain in good faith.

In accordance with her finding, ALJ Stern issued
a Recommended Order directing the Employer to
cease and desist from AFSCME and from refusing to
provide requested information to AFSCME. No
exceptions were filed, and the Commission adopted
the Recommended Order of ALJ Stern.

MERC UPDATE
(Continued from page 19)
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Marion Education Association and Michigan
Education Association -and- Marion Public Schools,
Case No. CU17 E-016 (September 16, 2019)

Marion Public Schools (the Employer) filed an
unfair labor practice charge against the Marion
Education Association and the Michigan Education
Association (Unions) alleging that the Unions violated
Section 10(2)(d) of PERA by filing a grievance
regarding the Employer’s decision not to renew a
bargaining unit member’s contract as a track coach
and by advancing the grievance to arbitration. The
Unions represent a bargaining unit of teachers
employed by the Employer.  The matter was assigned
to Administrative Law Judge David Peltz (ALJ Peltz).

Bargaining unit member Timothy Michell
(Michell) is a tenured teacher with the Employer. For
a number of years, he also coached the boys’ varsity
track team.  The coaching position is a Schedule B
position under the collective bargaining agreement
between the parties. Schedule B positions are
governed by separate employment contracts with the
Employer; individuals are not required to be members
of the bargaining unit in order to hold Schedule B
positions.  During a track meet in 2016, a student
collapsed and needed medical attention. Michell could
not be located for a short period of time, nor did he
know about the incident when located.  As a result, the
principal of the school to which Michell was assigned
elected not to renew his coaching assignment for the
following school year. Michell was not disciplined in
his role as a teacher. Michell subsequently filed a
grievance regarding non-renewal of his coaching
contract.

When the grievance was advanced, the
superintendent informed the Marion EA president that
it was the Employer’s position that the grievance
concerned teacher discipline, a prohibited subject of
bargaining under Section 15(3)(m) of PERA, and
therefore could not be grieved. The arbitration
concerning the grievance was stayed pending
resolution of the unfair labor practice charge due to
questions of arbitrability.

ALJ Peltz found that the Unions had not engaged
in an unfair labor practice, concluding that the
Employer’s decision not to renew an employee’s extra
duty assignment is not a prohibited subject of
bargaining. Therefore, the Unions’ decision to file a
grievance and advance it to arbitration is not a breach
of the duty to bargain.

The Employer argued that the extracurricular

coaching assignment was governed by the Teachers’
Tenure Act and that consequently the grievance regarding
Michell’s discharge from that position actually pertained
to teacher discipline, a prohibited subject of bargaining
under Section 15(3)(m) of PERA. ALJ Peltz disagreed.
He found that Michell’s coaching position was not
employment regulated by the Teachers’ Tenure Act for
the purposes of Section 15(3)(m) and that therefore, the
Unions did not violate Section10(2)(d) by challenging
the discharge through the grievance procedure.

In concluding that the coaching position was not
subject to the Teachers’ Tenure Act, ALJ Peltz conducted
a review of the case law and relied heavily on the plain
language of the statute.  He found that Section 15(3)(m)
of PERA clearly limits its applicability to public
employees whose employment is regulated by 1937 PA
4, MCL 38.71 to 38.191; other provisions of the Act do
not. ALJ Peltz therefore found that the legislative intent
to limit the applicability of that provision is clear.
Further, ALJ Peltz found that case law supports that
teachers may be disciplined in their role as teachers for
conduct which occurs outside of their employment, but
that these cases are distinguishable in this instance
because Michell was not disciplined in his role as a
teacher. Accordingly, ALJ Peltz issued a Recommended
Order directing that the unfair labor practice charge
against the Unions be dismissed. The Employer filed
exceptions with the Commission.

The Commission found the Employer’s exceptions
to be without merit. The Commission reiterated that the
plain language of Section 15(3)(m) of PERA limits its
applicability to employment regulated by the Teachers’
Tenure Act and adopted the ALJ’s analysis as being in
keeping with the legislative intent of the provision. It
found further that Michell was in fact employed in two
separate capacities, as both a teacher and a coach. While
Michell’s employment as a teacher is indisputably
governed by the Teachers’ Tenure Act, his employment
as a coach is not. The Commission agreed with ALJ
Peltz that that cases cited by the Employer were
distinguishable, because in both of them, the teachers
were being disciplined in their roles as teachers.
Michell was only disciplined in his role as a track
coach; his teaching position was unaffected by the non-
renewal of his coaching contract. Therefore, the
Commission held that his discharge from that position
is not “teacher discipline,” a prohibited subject of
bargaining, and is subject to the grievance process and
arbitration. The Unions did not violate their duty to
bargain by attempting to take the grievance to
arbitration. The Commission affirmed the ALJ’s
decision and dismissed the charge. �
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It’s Everywhere

All the terrible stuff the Trump administration does
that keeps you up at night grinding your teeth — the
horror show at the border, the betrayal of the Kurds, the
shakedown of Ukraine — that's just the stuff that makes
headlines. All over the country, in every nook and cranny
of society, there's more.

You read about the Secretary of the Navy. His letter
of resignation said, “I cannot in good conscience obey an
order that I believe violates the sacred oath I took.” Well,
there are thousands of us with the same problem who
you haven't read about. Me, for instance.

I’m a labor arbitrator. I hear cases between
employers and labor unions. In discharge cases, I serve
as an independent neutral third party to determine
whether there has been just cause for termination. If
there isn't, I can order the worker reinstated. At least that
used to be my job.

I recently had a case involving the American
Federation of Government Employees and the
Department of Veterans Affairs. It looked like any other
arbitration: the lawyers in dark suits, the swearing of
witnesses and taking of testimony, the writing of briefs.
But in the only way that matters, it was nothing of the
sort.

Since the last time I had a case involving the VA and
an AFGE employee, President Trump signed the
Department of Veterans Affairs Accountability and
Whistleblower Protection Act of 2017 into law. See 38
U.S.C. §§ 713-714. Under the new law we went through
the motions, but we were only pretending to conduct an
arbitration. I don't know if it protects whistleblowers or
not, but I do know the law removes protection from VA
employees who are discharged. It explicitly requires any
reviewing official (including arbitrators like me) to
uphold the decision of the department. By any
meaningful definition, what I conducted was a show
trial.

I know what you’re thinking. You’re thinking, “So
what? Why should I care about this arbitrator I’ve never

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

heard of and his problem with the VA? The government
is pulling screaming babies from their mothers’ arms
and increasing the amount of arsenic coal companies can
discharge into the drinking water. I’ve got too much on
my plate to worry about this guy.” But that’s my point.
There are people like me everywhere.

Massachusetts Judge Shelley Joseph, for example,
has been charged with obstruction of justice in Boston
after allegedly allowing a defendant in her courtroom to
sneak out a back door to avoid being detained by ICE.
Across the country, legal advocates have expressed
alarm at the sharp increase of ICE arrests at courthouses
under Trump. They say it will keep immigrants from
testifying in trials or otherwise participating in the legal
system. Joseph apparently took action.

The prosecutor, US Attorney for Massachusetts
Andrew Lelling, told the Boston Globe, “Some of our
judges are motivated by their personal conclusions that
it’s unfair in certain instances to deport someone.” 

Exactly. And we can expect to see a lot more of this.

Attorney Doug Stephens resigned from his job as a
Citizenship and Immigration Services asylum officer in
San Francisco because he couldn’t bring himself to
participate in a system that pretended to impartially
analyze asylum claims when, under new Trump
administration rules, all it really did was facilitate
deportations.

As Trump administration policies get more extreme,
the employees whose job it is to carry out those policies
are going to have increasing difficulty reconciling their
duty to uphold the law with their personal morality.

From the cases that make news down to my case in
an obscure VA facility in flyover land and everywhere
in between, the mendacity and absurdity of Trump
administration policies permeate the system. For every
Shelley Joseph or Doug Stephens there are thousands of
others struggling to do their jobs in a way that will allow
them to live with themselves.

Judge Joseph allegedly chose to obstruct justice – a
decision that runs contrary to a judge’s fundamental
dedication to the rule of law. Stephens chose to resign –
in what must have been an equally agonizing decision.

What will the rest of us do? And how will we know
when it is time to do it?

—END NOTE—
The column originally appeared as a Los Angeles Times op-ed on December 9, 2019.�
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THE NLRB’S EPIC RULING
John G. Adam

Legghio & Israel, P.C.

Cordia Restaurants, 368 NLRB No. 43 (2019) is
the first Board decision applying Epic Systems 
v. Lewis, 138 S.Ct. 1612 (2018). Epic—in the 
view of the four dissenting justices—is wrong
because it permits, among other things, employer-

Original 

In Epic Systems Corp. v. Lewis, 584 U.S. __,
138 S.Ct. 1612 (2018), the Supreme Court
held that agreements containing class- and
collective-action waivers and stipulating that
employment disputes are to be resolved by
individualized arbitration do not violate the
National Labor Relations Act and must be
enforced as written pursuant to the Federal
Arbitration Act. This case presents two
important issues of first impression regarding
mandatory arbitration agree ments following
Epic Systems:  (1) whether the Act prohibits
employers from prom ulgating such agree -
ments in response to employees opting in to a
collective action; and (2) whether the Act
prohibits employers from threatening to dis -
charge an employee who refuses to sign a
mandatory arbitration agreement.  Consistent
with Epic Systems, we find that the Act
contains no such proscriptions.  We reaffirm,
however, long standing precedent estab lishing
that Section 8(a)(1) pro hibits employers from
disciplining or discharging employees for
engaging in concerted legal activity, which
includes filing a class or collective action with
fellow employees over wages, hours, or other
terms and conditions of employment.

Revised 

Epic Systems v. Lewis, 138 S.Ct. 1612
(2018), holds that the National Labor
Relations Act does not bar employers
from requiring employees as a con dition
of employment, to waive the right to file
or join collective/class judicial or
arbitration actions.  

In this case of first impression, we find that
employers can (1) implement mandatory
waivers in response to employees joining
already-filed collective actions and (2)
threaten to fire employees who refuse to
sign these waivers. But employers cannot
—at least not yet—fire or discipline
employees for filing collective actions. 

Below we attempt to explain whether the
NLRA still protects employees who take
lawful collective actions to enforce their
legal rights. �

imposed yellow-dog contracts barring employees
from taking lawful collective activity.  

Below on the left is Cordia’s wordy Homeric-like
opening paragraph; and on the right, is my plain
English version.
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• Jennifer Salvatore and Jessica Lieberman review workplace data security
issues.

• Linda Burwell presents perspectives on policies and proceedings
preventing workplace harrassment.

• Adjudications abound, report Regan Dahle, Kamil Robakiewicz, Ashley
Higginson, John Maise, Aubree Kugler, and Shannon Loverich.

• Thanks to Ted Opperwall for recruiting his colleagues to provide
edification on Michigan’s revised discovery rules, the CBD defense, DOL
activity, and other pertinent topics.

• Labor and employment decisions and developments from the U.S. Supreme
Court, the Sixth Circuit, the Eastern and Western Districts, the Michigan
Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA,
MDCR and EEOC news, websites to visit, and more.

• Authors John G. Adam, Linda G. Burwell, Regan K. Dahle, Thomas J. Davis, Barry Goldman, Ashley Higginson,
Stuart M. Israel, Aubree A. Kugler, Sonija Lengnick, Jessica Lieberman, Shannon V. Loverich, John A. Maise,
Sidney McBride, Kamil Robakiewicz, Jennifer Salvatore, and Joseph E. Viviano.

Printed on Recycled Paper

INSIDE LAWNOTES

Labor and Employment Law Section
State Bar of Michigan
The Michael Franck Building
306 Townsend Street
Lansing, Michigan 48933

INSIDE
LAWNOTES


