
Acting Chair Lipnic emphasized that “[t]he EEOC will
continue to lead the fight against workplace harassment and to
promote solutions to prevent it.”  https:// www.eeoc.gov/eeoc/
newsroom/release/6-11-18.cfm.

This “cultural awakening,” as coined by Acting Chair
Lipnic, is demonstrating that employees are beginning to feel
more empowered to taking action they believe will change the
culture.  Examples of this range from simple acts of obtaining
information (the hits on the sexual harassment page of
EEOC’s website more than doubled in 2018), to physical acts
of demonstration (20,000 Google employees participated in a
mass global walkout to protest the company’s handling of
sexual harassment allegations against top executives).

On October 31, 2018, the Commission held another public
hearing entitled “Revamping Workplace Culture to Prevent
Harassment,” where leaders described various approaches
aimed at preventing harassment and giving employers and
employees the skills needed to respond when they experience
or observe harassing behavior.  Chai R. Feldblum, a Co-Chair
of the Task Force, added, “[t]oday’s testimony underscores that
to really tackle the problem of workplace harassment, we need
to change workplace culture, hold people accountable, and
have the right policies, procedures, and training.”  https://
www.eeoc.gov/eeoc/newsroom/release/10-31-18.cfm.

Although the transcript of the EEOC’s hearing was not
pubished in time for this article, the EEOC’s Promising
Practices for Preventing Harassment, supra, identified the
investigation of the allegations as a key element to the
equation of “trusted and accessible complaint procedures”
which is one of the five core principles that the Commission
believes have proven effective in preventing and addressing
harassment.  A prompt, thorough and impartial investigation,
in addition to being a key component of an employer’s
defense to liability for harassment, is an effective way to
demonstrate leadership and a culture of commitment to a safe
and respectful workplace.  Increasingly, the EEOC and the
courts are identi fying elements of failure to conduct a proper
investigation.   

In the first quarter of 2018 alone, the EEOC found that
three federal agencies conducted inadequate investigations
and thus, did not do enough for the employee who
complained.  See, i.e, Darius C. v. U.S. Postal Serv., EEOC
Appeal No. 0120162461 (Jan. 26, 2018) (the investigation was
inadequate because although the investi gator made multiple
requests for documents to support the agency’s decision, when
one agency official did not respond and the other stated she
would have someone look into the matter but failed to do so,
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Fiscal year 2018 proved to be a very busy year for the
EEOC.  First, the EEOC’s FY18 data, released in October,
demonstrates its “ramped-up efforts to combat workplace
harassment.”  https://www.eeoc.gov/eeoc/newsroom/release/
10-4-18.cfm. For exam ple, in FY18 (ending September 30),
the Agency filed 66 lawsuits alleging harassment, of which 41
alleged sexual harassment. This was 50% more than the
number of lawsuits alleging sexual harassment filed by the
Agency in FY17.  The number of charges alleging sexual
harassment increased by 13.6 percent from FY17 and the
number of charges alleging sex-based harassment was more in
FY18 than in any of the last nine years.  And, the Agency
recovered nearly $70 million for alleged harassment victims in
FY18, roughly 47% more than in FY17.  

Yet, even with this increase in enforcement, the
Commission focused its efforts more towards education and
outreach rather than just charge-handling and litigation,
reflecting its ongoing effort to prevent workplace harassment
rather than just punish it.    

In addition to its Promising Practices for Preventing Harass -
ment (which I discussed in Labor and Employment Lawnotes,
Volume 27, No. 4, Winter 2018) and its “Respectful Workplaces”
training programs rolled out in late 2017, the Agency conducted
1000 outreach events on harassment for more than 115,000
employees, trained its own workforce, trained employees at pri -
vate companies throughout the country and Acting EEOC Chair
Victoria A. Lipnic and other Commissioners engaged in
outreach presentations at 80 events. https:// www.1.eeoc.gov//
eeoc/publications/promising-practices.cfm?renderforprint+1.
https://www.eeoc.gov/eeoc/newsroom/release/10-4-17.cfm. 

On June 11, 2018, the Commission reconvened its Select
Task Force on the Study of Harassment in the Workplace and
held a public hearing entitled, “Transforming #MeToo Into
Harassment- Free Workplaces.”  The Agency heard from
leaders including legal scholars and attorneys who represent
employers and employees.  One panel discussed the issues
raised by the movement and shared proposals for legal reform.
A second panel shared innovative strategies that employers and
others have developed to promote harassment-free workplaces. (Continued on page 2)
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the investi gator did nothing more to obtain the relevant facts
regarding important issues).  In Dixie K. v. Dept of Justice,
EEOC Appeal No. 0120150443 (Feb. 28, 2018), the
investigation was inadequate because the agency failed to
properly develop and investigate com plainant’s harassment
claims when it framed the issues in the complaint.  In Julius
P. v. Dept of Veterans Affairs, EEOC Appeal No. 0120162827
(march 6, 2018), the investigation was held defective because
the investigator failed to interview any of the six witnesses
identified by Complainant.  

Courts also noted the quality of employers’ investigations
and other responses to complaints as an indicator of the
company’s culture.  Compare, EEOC v Dolgencorp, LLC.
d/b/a Dollar General Stores, Inc., No. 3:17CV23-mpm-Rp
(U.S. d.C. Nd mississippi, may 8, 2018) with Russell v New
York University, et. al, No, 17:2527-cv-02185-GHW (2nd Cir.
June 25, 2018).  In Dolgencorp, even though the employer
ultimately termi nated a store manager for harassment four
months after it started an investigation into his conduct, the
court denied summary judgment to the employer in a sexual
harassment case where the plaintiff argued the company
responded in a “painstakingly slow” manner to the reports of
harassment against that store manager.  The court noted that
there had been previous complaints about the manager,
management didn’t appear to take the reports seriously,
causing the complainant to have to complain more than once,
and the complainant identified almost daily incidents of
harassment after she complained.  Whereas in Russell, supra,
even though the employer was not successful in stopping the
alleged harassment by one co-worker to another, the court
granted the employer summary judgment due to the steps and
efforts taken by the employer to investigate each and every
complaint brought by the complainant.  The court noted
“[e]ach complaint brought to the NYU defendants’ attention
was dealt with quickly and in proportion to the level of
seriousness of the event.”

In summary, the EEOC’s 2018 actions demonstrate that
the Commission is continuing and expanding its efforts to
change workplace culture in this country through a
combination of educa tion, example and enforcement.  The
EEOC is trying to empower corporate leadership and
employees alike with the tools to mold safe and respectful
work environments and the proper incentives to do so.  All of
the tools the EEOC has described—including a training
program to apprise corporate leadership of their responsi -
bilities and employees of their rights; clear lines of
com munication for reporting complaints; effective handling
of complaints; a prompt, diligent investi gation to gather the
facts surrounding a complaint; and appropriate action when
wrong doing has been found—are intended to help employers
create a workplace culture where events of harassment and
discrimination are repduced. �
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UNINTENDED
CONSEQUENCES OF

INCORPORTING
COMPLEx RULES

Charles Ammeson
Arbitrator

In a not surprising decision the U.S. Court of Appeals for the Seventh
Circuit held that determination whether class arbitration is authorized by
a particular arbitration agreement is for courts and not arbitrators to decide.
See Herrington v. Waterston Mortgage Corp., No. 17-3609 (7th Cir.,
Oct.22, 2018.   The decision draws into question a $10 million-dollar
award, leaving it to the district Court to decide the waiver issue.  The
award was rendered and affirmed before Epic Systems corp. v. Lewis, 138
S. Ct. 1612 (2018) which upheld the validity of waiver provisions similar
to the arbitration agreement in Herrington.

Herrington commenced the litigation in federal court.  Waterston
sought enforcement of the arbitration provision which required binding
arbitration in accordance with the rules of the American Arbitration
Association applicable to employment claims.  The parties’ agreement
notably pro vides that such arbitration may not be joined with or include any
claims by persons not a party to the agreement.  The district Court enforced
the arbitra tion agreement over Herrington’s objection, also striking the
sentence of the agreement arguably waiving Herrington’s right to bring a
class proceeding in arbitration, unequivocally instruct ing that Herrington
must be allowed to join other employees to her case, leaving it to the
arbitrator how to accomplish same.

Herrington asked for an opt-out proceeding.  Waterston argued before
the arbitrator that the waiver sentence disallowed such a pro ceed ing citing
Stolt-Nielsen S.A. v. Animal Feeds Int’l Corp., 559 U.S. 662, 68 (2010)
which requires evidence that the parties affirmatively con sented to arbi -
tration.  The Arbitrator rejected Waterston’s argument, reasoning that the
district Court had invalidated the waiver, further reasoning that all parties
had agreed to class arbitration when they agreed to the American
Arbitration Association rules, which the arbi tra tor determined included the
Supplementary Rules for Class Arbitrations.

The Court of Appeals, relying on Epic Systems, determined that the
district Court was wrong to invalidate the class waiver provision.
However, the Court of Appeals, although noting that the argument to
defeat the waiver is weak, rightly noted that the arbitration agreement must
be interpreted and determined, the issue being whether such determination
shall be made by the arbitrator or the district Court.

The Court of Appeals then determined that the issue is a foundational
gateway question of arbitrability and not one of procedure, noting that the
Supreme Court has expressly reserved on such issue, but also noting that
five federal courts of appeals have so held such determination to be a
gateway matter.

Accordingly, the next stop for Herrington and Waterstone is the
Federal district Court.

It will be interesting whether the district Court revisits the American
Arbitration rules.  If the pertinent rules are the Employment Arbitration
Rules and mediation pro cedures (eff. 11/1/09), it is noted that they include
the provision that “the arbitrator shall have the power to rule on his or her
own jurisdiction, including any objections with respect to the existence,
scope or validity of the arbitration agreement.”  Additionally, the American
Arbitration Association Supplementary Rules for Class Arbitration allow
“upon appointment, the arbitrator shall determine as a threshold matter,
...whether the applicable arbitration clause permits the arbitration to
proceed on behalf of or against a class.”

perhaps the final query may be whether incorporation of the AAA
rules rises to the level of a clear and unmistakable intent to imbue the
arbitrator with the authority to determine the gateway issue.  See Rent-
A-Center, West, Inc., v. Jackson, 561 U.S. 63, 68-69 (2010). �

ARBITRATION PROVISIONS
AND COLLECTIVE ACTION

WAIVERS:  WHERE WILL
THEy POP UP NExT?

John B. Spitzer

most highly-regulated organizations adopt some type of code
of conduct for directors and employees.  These codes may also
apply to agents and non-agent service providers that the
organization compensates. In some organizations, these codes
may also apply to vendors, volunteers, donors, members, and
clients.

Now that the United States Supreme Court (as of may 2018)
has expanded the permissible scope of arbitration agreements,
organizations might consider whether to include some type of
arbitration agreement in their codes of conduct.

In view of the Supreme Court’s decision in Epic Sys. Corp.
v. Lewis, 138 S. Ct. 1612 (2018), an organization may now require
employees to waive any right to use a class action or collective
action in litigation against the organization as a condition of
continued employment.  For example, an organization’s code of
conduct could now provide that employees must submit any
disputes arising out of their relationship with the organization to
arbitration as individuals rather than through collective actions,
such as class actions.

Let’s examine how individual arbitration would work in a
particular situation based on an actual case involving a timely
and important topic:  employer-provided health insurance.  In
particu lar, when an employer decided to cut employee hours to
reduce its health insurance premium costs, employees success -
fully sued collectively on the grounds that their employer violated
federal law.

In such a case, one court found that the employer’s manage -
ment could have crossed the line if the employer intentionally
reduced employee hours for the specific purpose of terminating
group health insurance benefits for those employees after the
Affordable Care Act became effective.  See Marin v. Dave &
Buster’s, Inc., 159 F. Supp. 3d 460 (S.d.N.Y. 2016).  According
to press reports, this multi-million-dollar case has not yet settled.

If that same employer had in place arbitration agreements
with those employees, each employee challenging the provision
would be forced into individual arbitration.  And by taking the
collective action remedy off the table, the employer would almost
certainly reduce its exposure to class action litigation.

An even-handed, conscionable arbitration agreement that
requires individual rather than collective resolution of disputes
would be advantageous for employers when compared with
litigation through the courts.  And pay-your-own-way provisions
regarding the payment of legal fees, litigation costs, and arbi -
tration fees should be upheld if employers are dealing with
sophisticated employees who can probably afford to pay their own
attorney’s fees and a pro rata share of arbitration costs.

With this background in mind, consider the following model
employment arbitration provision.  This arbitration provision
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ARBITRATION PROVISIONS AND
COLLECTIVE ACTION WAIVERS:
WHERE WILL THEy POP UP NExT?
(Continued from page 3)

ARBITRATION AGREEMENT
APPLICABLE TO ALL EMPLOyEES

The parties to this Code of Conduct agree that any
dispute arising out of:  (1) this Code of Conduct or its
breach; or (2) this Arbitration Agreement or its breach;
or (3) the formation, negotiation, or execution of any
related employment agree ments, arbitration agree -
ment, or other agreement between the parties to this
Agreement; or (4) inducements paid or provided by
either party to this Agreement to the other party to this
Agreement for purposes of entering into this Arbi -
tration Agreement; or (5) employee’s relationship with
employer, including, but not limited to contract claims,
tort claims, intellectual property claims, employ ment
or job discrimi nation claims, harassment claims,
retaliation claims, class action or other collective action
claims, shall be settled exclu sively by individual
binding arbitration before one neutral arbitrator in
accordance with the Arbitration Rules and Procedures
of JAMS.  The arbitrator’s award shall be binding on
all parties.  All parties to this agreement explicitly
consent to the entry and enforce ment of the award in
any court of competent juris diction.  To the extent
permitted by the Arbitration Rules and Procedures of
JAMS, each party to this Agreement shall pay its pro
rata share of the costs, fees, arbitrator’s compensation,
and expenses of the arbi tration. To the extent permitted
by the Arbitration Rules and Procedures of JAMS,
each party shall itself also bear the complete
responsibility and liability for its own attorney’s fees
and the costs and expenses related to its legal
representation.

I have received and read the Employer’s Code of
Conduct and the binding Arbitration Agreement
included in this Code.

Signature:_______________________________________________

date signed: _____________________________________________

printed name: ____________________________________________

Signature of Authorized Employer

Representative:___________________________________________

date signed: _____________________________________________

printed name: ____________________________________________

could be included in employment agreements, codes of conduct,
and related human resources documents, e.g.:

Code of Conduct for Employees, Vendors, Independent Con -
tractors, Agents, and Non-Agent Service Providers

With the exception of the Arbitration Agreement set
forth below, this Code of Conduct in no way is, or is
intended to be interpreted as, a contract between the
Employer and any person to whom it may apply.  For
the sake of readability and simplicity, the term
“employee” is generally used throughout this Code
of Conduct.  Nevertheless, this Code is intended to
apply broadly to include all employees and also to
apply to any independent contractor (with the
exception of specifically identified Independent
Contractors to whom a separate conflicts of interest
policy applies) who do substantial compensated
work for Employer on a regular basis under the
direction of the Employer, whether or not the
relationship to the Employer may be legally regarded
as one of “employment”; distribution of this Code
to, or its acknowledge ment by, a person who serves
the Employer as an inde pendent contractor does not
create or imply a relationship of employment.  The
Employer reserves the right to revise or rescind this
Code or any of its Exhibits at any time, and to make
exceptions when deemed appropriate.

Employer is committed to achieving the highest
standards of professionalism, competence, and
ethical conduct in its operations and activities, and
therefore expects its employees to conduct their
duties on behalf of the Employer accordingly.  This
Code applies to all employees of the Employer.

This Code is necessarily broad and cannot
specifically address all possible situations that may
arise.  Each employee should strive to apply the
intent and spirit of these guidelines and exercise
good judgment in whatever circumstances he or she
may encounter. Should questions arise regarding
what is proper in a particular situation, employees
are encouraged to consult their supervisor for
assistance and advice and, as necessary or desirable,
the executive staff.  prior consultation can eliminate
most problems and resolve most uncertainties.

Any employee who violates this Code is subject to
appropriate disciplinary action, which may include
termination of the employment or other relationship
with the Employer.

With the exception of the Arbitration Agreement, this
Code does not create a contract, express or implied,
between the Employer and any of its employees, nor
does it alter the at-will rela tionship.  Moreover, the

Employer reserves the right to add to, modify or
delete any and every procedure, guideline and
policy, without prior notice and to make exceptions
if deemed appro priate by the Employer’s Executive
Staff.  Any changes would be communi cated to
employees in a timely manner. �
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RECENT ADA AND FMLA
DEVELOPMENTS

Shannon V. Loverich
Kienbaum Opperwall Hardy & Pelton, P.L.C.

Here are some noteworthy federal decisions applying the
Americans with disabilities Act (AdA) and the Family and
medical Leave Act (FmLA).

Voluntary Work While on FMLA Does Not Violate
FMLA.  In D’Onofrio v. Vacation Publications, the U.S. Court
of Appeals for the Fifth Circuit addressed and rejected
d’Onofrio’s claim that her FmLA rights were interfered with
because she worked while on leave.  d’Onofrio was a sales
representative who requested FmLA leave to care for her
husband.  Her employer gave her the option of either taking
unpaid leave or periodically working remotely to service her
existing accounts, so she could keep commissions from her
accounts while on leave.  d’Onofrio agreed to periodically
work.  but when d’Onofrio failed to respond to customers
during her leave, her employer locked her out of her accounts,
and, mistakenly, sent an email to her customers stating that she
was no longer employed.  d’Onofrio then sued, claiming that
her employer had had improperly asked if she wanted to work
during her FmLA leave.  The court held that “giving employees
the option to work while on leave does not constitute
interference with FmLA rights so long as working while on
leave is not a condition of continued employment.”  The court,
nevertheless, noted that an employer may violate an employee’s
FmLA rights by requiring her to work while on FmLA leave.

“100% Healed” Policy Results in $3.5 Million EEOC
Settlement. In June 2018, a gaming company that operates
slot machine taverns and casinos in Nevada and montana
agreed to pay $3.5 million (and other affirmative relief) to settle
an EEOC lawsuit alleging systemic disability discrimination in
violation of the AdA. The EEOC alleged that Nevada
Restaurant Services’ company-wide practice of requiring
employees with medical conditions to be 100% healed before
returning to work violated the AdA because it was an
“unlawful qualification standard that does not allow for
reasonable accommodation of qualified individuals with
disabilities.”  The policy did not allow for an interactive process
or reasonable accommo dation for disabled employees who
could perform essential job duties.  In addition to paying $3.5
million to the alleged victims of discrimination, the employer
also agreed to retain a consultant with AdA expertise to review
and revise disability policies, implement AdA training for staff,
and develop a centralized tracking system for requests for
disability accommodations.  

Full-Time Attendance at Work Not Necessarily an
Essential Job Function. In Hostettler v. College of Wooster,
the U.S. Court of Appeals for the Sixth Circuit overturned a
summary judgment ruling in favor of the employer and held
that a jury should decide whether full-time work was an
essential function of the employee’s job.  Hostettler was a
Human Resources Generalist who returned from a maternity

leave with medical restrictions that required her to work on a
part-time basis.  She agreed to work in the office half days, and
perform some work at home in the afternoons.  The college
accommodated her reduced schedule for several months but
later terminated her when she was unable to return to work in
a full-time capacity, claiming that it was placing a strain on the
department. There was a dispute, however, about whether
Hostettler’s schedule was truly problematic.  Her manager gave
her a performance review that stated she was doing a good job
with no mention of problems with her reduced schedule, and
could not identify any specific tasks that she failed to complete
in a timely manner. The court held that full-time in-office
presence is not, standing alone, an essential job function. It
must be tied to some other job requirement: “An employer
cannot deny a modified work schedule as unreasonable unless
the employer can show why the employee is needed on a full-
time schedule; merely stating that anything less than full-time
is per se unreasonable will not relieve an employer of its AdA
responsibilities.”  

Overtime Work and Rotating Shifts Can Be Essential
Job Functions. In McNeil v. Union Pacific Railroad, a
Nebraska U.S. district Court affirmed that overtime can be an
essential job function. mcNeil was a Critical Call dispatcher
who was respon sible for coordinating responses to railroad
incidents, notifying government agencies about critical
incidents, and preparing related reports.  dispatchers were
subject to mandatory overtime based on need, and could be
called on to begin a shift four hours before the standard start
time or remain at work four hours after the standard quit time.
Upon her return from a disability leave for depression and
anxiety, mcNeil submitted medical restrictions that she could
only work daytime hours and no overtime.  The railroad
terminated mcNeil because it could not accommodate a
permanent overtime restriction and there were no day shifts
available.  The court granted summary judgment for the
employer, noting that overtime requirements have been
recognized as an essential job function, and a review of the
dispatchers’ duties showed that the ability to work overtime
was an essential function of her position.

Similarly, in Faidley v. UPS, the U.S. Court of Appeals
for the Eighth Circuit held that UpS did not violate the AdA
by refusing Faidley’s request for an eight-hour shift limitation,
because that accommodation would have rendered him
unqualified to perform the essential functions of his driver
position, which required working 9.5 hours per day.  If a UpS
driver could not work overtime, other drivers would have to
complete his deliveries or his deliveries would be untimely,
both of which would negatively impact business. The 
court also relied on the fact that the overtime requirement 
had been collectively bargained and was specified in the job
description.

The U.S. Court of Appeals for the First Circuit found that
working rotating shifts can be an essential job function.  In
Sepulveda-Vargas v. Caribbean Restaurants, an Assistant
manager at a burger King requested assignment to a fixed
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schedule to accommodate his depression and pTSd after being
attacked at gunpoint while making a bank deposit for the
restaurant. The employer initially complied with his request,
but later informed him that he would have to go back to
rotating shifts, which were necessary for fair and equal work
distribution among the managerial staff.  The court held that he
was not a qualified individual under the AdA.  The court also
held that the employer’s temporary compliance with the
requested restriction did not render rotating shifts a non-
essential function, stating “[t]o find otherwise would
unacceptably punish employers from doing more than the
AdA requires. . . .” 

Model FMLA Forms Expire. Employers who use the
U.S. department of Labor’s (dOL’s) model forms to meet
notice and other requirements under the FmLA may have seen
that the dOL’s model FmLA forms expired on may 31, 2018.
That date was extended to July 31, 2018, and will be extended
on a month-by-month basis until the Office of management
and budget completes its review. Every three years the dOL
is required to submit its FmLA forms to the Omb for
approval.  The dOL has asked the Omb to approve the
existing model forms for another three-year period (to 2021),
and thus no changes are presently expected.  Employers may
use the dOL’s current model forms until new ones are
released, and updates can be tracked on the dOL’s FmLA
website. �
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THE SIxTH CIRCUIT
OVERTURNS THE TENDER-

BACK DOCTRINE IN TITLE VII
AND EQUAL PAy ACT ACTIONS

Shawntane Williams
Williams & Associates Law Firm, PLLC

The Sixth Circuit Court recently addressed the tender-back
doctrine, dealing a blow to employers that negotiate severance
agreements with releases of Title VII and Equal pay Act claims in
return for monetary consideration.

The tender-back doctrine states that “contracts tainted by
mistake, duress, or even fraud are voidable at the option of the
innocent party,” but “before the innocent party can elect avoidance,
she must first tender back any benefits received under the contract.”
Oubre v. Entergy Operations, Inc., 522 U.S. 422, 436 (1998).  “If she
fails to do so within a reasonable time after learning of her rights ...
she ratifies the contract and so makes it binding.”  Id. at 425.

In McClellan v Midwest Machining, 900 F.3d 297 (2018), plaintiff
Jena mcClellan, a former employee of midwest machining, filed suit
alleging that she was terminated due to her pregnancy, in violation of
Title VII and the michigan Elliot-Larsen Civil Rights Act, and that her
former employer paid its female workers less than its male workers, in
violation of the Equal pay Act, the michigan minimum Wage Law,
and the Elliot-Larsen Act. The Western district of michigan entered
summary judgment in favor of the employer.  plaintiff appealed.

Sixth Circuit Judge Clay observed that the case presented a ques -
tion of first impression: “whether a terminated employee who sues her
former employer for violations under Title VII and the EpA is required
to tender back consideration he/she received pursuant to a severance
agree ment before filing suit?”  The Sixth Circuit held that a plain tiff is
not required to tender back consideration received under a severance
agreement before bringing Title VII or EpA claims.  The Court stated
that it is more consistent with the objectives of Title VII and the EpA to
hold that the sum paid under any severance or release agreement shall be
deducted from any award determined to be due to the injured employee. 

The Court reasoned that federal law controls the validity of a
release of a federal cause of action.  Therefore,  when evaluating a
plaintiff’s challenge to the validity of a release, courts must “remain
alert to ensure that employers do not defeat the policies of … Title VII
by taking advantage of their superior bargaining position or by
overreaching.”  McClellan, 900 F.3d at 303.  The Court considered that
plaintiff actually attempted to tender-back the $4,000.00 she received
pursuant to the severance agreement, but the employer refused to accept
the payment, asserting it was too late because plaintiff had already filed
her complaint.  The Court took notice of the employer’s refusal to
accept the returned consideration from plaintiff and stated “ federal law
does not require that the tender-back be before, or con tem poraneous
with, the filing of the original complaint.”  Id. at 308.  The Court
reasoned that “we worry that requiring recently discharged employees
to return their severance before they can bring claims under Title VII
and the EpA would serve only to protect malfeasant employers at the
expense of employees’ statutory protections at the very time that those
employees are most economically vulnerable.”  Id. at 308.  The Sixth
Circuit reversed and remanded the case back to the district court for
further proceedings consistent with the opinion.

In conclusion, this case provides a great example for employers
and business owners, encouraging them to make sure that they consult
with legal counsel before terminating an employee and most
definitely before entering into any severance agreements which
release claims for consideration. �
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RESUME FRAUD CAN TURN
THE TABLE ON AN

EMPLOyEE’S LAWSUIT

Ryan D. Bohannon
Kienbaum Opperwall Hardy & Pelton, P.L.C.

many employers are unaware of the michigan
Authentic Credential in Education Act (ACEA).  The
Act became law in 2005, and provides that an individual
“who does not have an academic credential shall not
knowingly use or claim to have that academic credential
to obtain employment or a promotion or higher
compensation in employment.”  (michigan Compiled
Laws § 390.1604(2)). 

Violations of the ACEA can be costly. The ACEA
provides for potential statutory damages in the amount
of $100,000, or actual damages, whichever is greater,
plus recovery of attorney fees for “a person [including
a business] damaged by a violation” of the Act.
(michigan Complied Laws § 390.1605). 

Earlier this year, the michigan Court of Appeals, in
Estate of Cheryl Ann Buol v. Hayman Company,
provided guidance on what an employer must prove to
show a violation of the ACEA to recover the $100,000
statutory minimum or actual damages.

buol worked for Hayman Company for 23 years.
She was hired in 1991 by falsely representing she had
earned a bachelor’s degree from the University of
Wisconsin. Throughout her employment, buol received
numerous promotions, pay raises, and bonuses, and
ultimately achieved the position of chief operating
officer.  In 2014, buol left her employment. She claimed
she was forced to resign due to the company’s age,
gender, and religious discrimination. 

buol filed a lawsuit against Hayman for wrongful
termination under the michigan Elliott-Larsen Civil
Rights Act. during the litigation, Hayman discovered
that she had lied about her degree, and it filed a
counterclaim against her under the ACEA.  The trial
court dismissed all of buol’s discrimination claims and
granted judgment as a matter of law to Hayman on its
ACEA claim, awarding the company the $100,000
statutory minimum.

On appeal, buol argued the ACEA did not apply to
“resume fraud,” and, if it did, it was uncon stitutional.
The michigan Court of Appeals held that the plain
language of the ACEA “proscribe[s] false claims, in
an employment context, that an individual possesses
an academic credential that he or she does not

possess.”  The court also held that the ACEA was
constitutional.

However, the court ultimately ruled that the case
had to be sent back to the trial court for further
proceedings regarding damages. buol argued that the
ACEA did not come into effect until 2005 and could not
be applied retroactively to her 1991 fraud.  Hayman
argued it was damaged because, after 2005, it created
promotional materials that spread buol’s false resume,
and also promoted her and gave her salary increases and
bonuses—all based on her false resume.  but buol
claimed these increases and promotions were because
of her strong job performance, not her false bachelor’s
degree claim.

The ACEA provides a statutory minimum award of
$100,000 for “a person damaged by a violation” of the
Act. The Court of Appeals held this requires “proof of
an actual injury or loss.”  The court then ruled the trial
court would have to make specific findings on whether
Hayman was “a person damaged by a violation” and
provided guidance as to what qualifies as a “loss or
injury” under the ACEA. First, actions that occurred
before the ACEA went into effect (2005) cannot be
relied on to show damages. Second, an assessment of
loss or injury is limited by the Act’s six-year statute of
limitations. Third, within these time limits, Hayman
would have to show that buol “used or claimed” her
false academic credential to obtain her promotions and
raises or that her silence constituted a “use or claim”
regarding that credential.

In assessing this third point, the court instructed the
trial court to address specific factual issues, including
“the relative effects of the 1991 resume fraud” versus
buol’s “work performance or demonstrated merit, or of
other considerations” that went into Hayman’s decision
to retain, promote, and give raises to buol. Hayman
could also show it was harmed by its publication of
promotional materials that reflected buol’s false
credential, including damages to its reputation or loss
of business or income.

It is not uncommon that during post-discharge
litigation, an employer first discovers an employee-
plaintiff’s resume fraud. It is our firm’s practice to
check a plaintiff’s background to verify the accuracy
of applications and resumes. If fraud is found (which
is surprisingly common), it can be used as an
affirmative defense to a discharge claim, limiting the
damages available to the plaintiff. Buol demonstrates
that, in addition to an affirmative defense, a michigan
employer that can demonstrate the plaintiff’s resume
fraud, and some measure of harm to the business, may
be able to counter-sue for substantial damages under
the ACEA. �
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THE EVOLVING
E-WORKPLACE UPDATE

(2017 AND 2018)

Adam S. Forman
Epstein Becker & Green, P.C.

I. e-Workplace Developments

A. Augmented Reality Apps

1. pokémon Go http://www.pokemon.com/us/pokemon-video-
games/pokemon-go/

2. Ink Hunter http://inkhunter.tattoo/

b. Live Streaming Apps

1. Twitter’s periscope https://www.periscope.tv/

2. Facebook Live https://live.fb.com/

3. Google’s YouTube Live https://www.youtube.com/channel/
UC4R8dWomoI7CAwX8_LjQHig

C. Work-Centric Apps and Initiatives

1. dOL Apps https://www.dol.gov/general/apps

2. NLRb Guide App https://www.nlrb.gov/news-outreach/nlrb-
mobile-apps

3. EEOC’s Online Inquiry and Appointment System https://
www1.eeoc.gov/eas/index.cfm

4. Jornalero App https://www.facebook.com/jornaleroApp/

5. Shyft https://myshyft.com/ and https://www.facebook.com/
myshyft/

6. bumble bizz http://thebeehive.bumble.com/bumble-bizz/

7. Keep or delete https://itunes.apple.com/us/app/keep-or-
delete-clean-up-your-old-tweets/id1197420171?mt=8

8. payActiv https://www.payactiv.com/

9. Even Responsible Finance’s Instapay https://even.com/

10. Workplace Reporting Apps

a. bravely https://www.workbravely.com/

b. We Said Enough https://www.wesaidenough.com/

c. blind https://itunes.apple.com/us/app/blind-anonymous-
work-talk/id737534965?mt=8

d. tEQuitable https://www.tequitable.com/

11. Google for Jobs https://careers.google.com/jobs

12. SafeScribe https://www.getsafescribe.com/

d. Gig Economy Sites and Apps

1. Snagajob.com http://www.snagajob.com/

2. UpWork https://www.upwork.com/

3. Stripe, Inc. https://stripe.com/

4. TaskRabbitt https://www.taskrabbit.com/

5. Cashier-less Stores

a. Amazon Go https://www.amazon.com/b?ie=UTF8&
node=16008589011

b. Walmart’s Scan & Go https://itunes.apple.com/us/app/
walmart-scan-go/id1183082704?mt=8

c. Kroger’s Scan, bag, Go https://itunes.apple.com/us/app/
scan-bag-go/id1032366455?mt=8

E. Encryption Apps

1. Securedrop https://securedrop.org/

2. Signal https://whispersystems.org/

3. Confide https://getconfide.com/

F. Artificial Intelligence

1. Human Resources

a. Human Advisory Resource: Robotic Interface (“HARRI”)
https://www.sdworx.co.uk/harri

b. HR Chatbots

i. ServiceNow https://www.buildon.ai/bob/promo.html

ii. HROnbot https://botmywork.com/hronbot/

iii. Attendancebot https://www.attendancebot.com/

2. doNotpay http://www.donotpay.com/

G. Workplace Wearables

1. Smart Glasses

a. Google Glass Enterprise Edition https://www.x.company/
glass/

b. Snap’s Spectacles https://www.spectacles.com/

c. Intel’s Vaunt

d. Oton Glass https://www.jamesdysonaward.org/en-Gb/
2016/project/oton-glass/

2. Whoop https://whoop.com/

3. microchipping

a. Epicentre Technologies, an Illumina Company
www.epibio.com/

b. Three Square market http://www.32market.com/public/
#about

II. Employers Response

A. Statistics

1. SHRm’s Using Social Media for Talent Acquisition-
Recruitment Screening, (Sept. 20, 2017), available at
http://www.shrm.org/research/surveyfindings/pages/social-
media-recruiting-screening-2015.aspx

2. Careerbuilder.com’s Social Media Survey (Jun. 15, 2017),
available at https://www.careerbuilder.com/advice/social-
media-survey-2017

3. Jobvite’s Recruiter Nation Report 2017 (2017), available at
http://web.jobvite.com/FY17_Website_2017Recruiter
Nation_TY.html?aliId=94431437/

4. pwC’s Wearables in the Workplace (Jan. 27, 2016), available
at http://www.pwc.co.za/en/assets/pdf/wearables-in-the-
workplace.pdf

b. Sourcing and Screening Candidates



LAbOR ANd EmpLOYmENT LAWNOTES (WINTERL 2019) Page 9

(Continued on page 10

1. Textio https://textio.com/

2. Koru https://www.joinkoru.com/

3. pymetrics https://pymetrics.com/

4. Ideal https://ideal.com/

5. Google Hire https://hire.google.com/

6. Indeed Assessment https://www.indeedassessments.com/

7. Entelo https://www.entelo.com/

8. Talent Sonar www.talentsonar.com/

C. data Security for HR Functions

1. Sierra-Cedar’s 2016-2017 Systems Survey, 19th Edition (dec.
2016), available at http://www.sierra-cedar.com/ wp-
content/uploads/sites/12/2016/10/Sierra-Cedar_2016-2017_H
RSystemsSurvey_Whitepaper-ExecSumm.pdf

d. Virtual and Augmented Reality

1. Safety Compass  https://www.bluechilli.com/startups/portfolio/
the-safety-compass

2. microsoft HoloLens https://www.microsoft.com/microsoft-
hololens/en-us

E. Collaboration platforms

1. Slack https://slack.com/

2. Facebook’s Workplace https://workplace.fb.com/

3. microSoft’s “microsoft Teams” https://news.microsoft.com/
microsoft-teams/

4. HipChat https://www.hipchat.com/

F. people Analytics

1. Newtopia disease prevention App https://www.newtopia.com/

2. Jobrate http://www.joberate.com/

3. microsoft’s Workplace Analytics http://unbouncepages.com/
workplaceanalytics/

4. Humanyze https://www.humanyze.com/

5. SAp SuccessFactors Workforce Analytics https://
www.successfactors.com/en_us/solutions/analytics/workforc
e-analytics.html

G. machine Learning and Robotics

1. Knightscope K5 Security Robot https://www.knightscope.com/
knightscope-k5/

2. Sawyer the Robot barista

3. massachusetts Institute of Technology’s moral machine
http://moralmachine.mit.edu/

H. Time & Attendance

1. Kronos Workforce Timekeeper https://www.kronos.com/
resources/workforce-timekeeper-datasheet

2. Clockwise http://www.goclockwise.com/

3. Xora StreetSmart http://www.streetsmartmobile.com/

I. Hiring Apps

1. betterCompany Interview App https://www.bettercompany.com/
enterprise

III. Employment Issues

A. Constitutional protections

1. First Amendment

a. Hoofnagle v. Smyth-Wythe Airport, No. 1:15-cv-00008,
2016 U.S. dist. LEXIS 67723 (W.d. Va. may 24, 2016)
(employee who emailed congress person was not engaged
in protected speech even though it touched on a matter of
public concern, because he sent it as part of his official
duties by signing email with his official title)

b. Salaita v. Kennedy., 118 F.Supp.3d 1068 (N.d. Ill. 2015)
(teacher’s tweets implicated every central concern of First
Amendment and survived a motion to dismiss)

c. Carney v. City of Dothan, No. 1:14-cv-00392, 2016 U.S.
dist. LEXIS 10266 (m.d.Al. Jan. 28, 2016) (city did not
violate officer’s First Amendment rights when it suspended
her for Facebook comments criticizing the Los Angeles
police department and supporting murderer because they
discredited law enforcement generally, caused workplace
strife and loss of public trust)

d. Moonin v. Tice, 868 F.3d 853 (9th Cir. 2017) (broad email
directive prohibiting troopers from communicating with
public concerning management of canine drug unit violated
First Amendment because the speech was outside official
duties and on a matter of public concern)

e. Grutzmacher v. Howard Cty., 851 F.3d 332 (4th Cir. 2017)
(employer granted summary judgment where employee
liked and commented on Facebook on issues of public
concern because of employer’s interest in providing
efficient and effective fire rescue services outweighed
employee’s free speech interests)

f. Snipes v. Volusia County, No. 16-14221, 2017 U.S. App.
LEXIS 15872 (11th Cir. Aug. 21, 2017) (employee
properly terminated for comments on Facebook and text
messages regarding Trayvon martin)

g. Henderson v. City of Flint, No. 16-11648, 2017 U.S. dist.
LEXIS 125869 (E.d. mich. August 9, 2017) (complaints
about wrongdoing in the office were made pursuit to
employee’s job duties, on work email, to legal department,
and thus were not subject to protection)

2. Fourth Amendment

a. Lange v. McGinnis, No. 15-1665, 2016 U.S. App. LEXIS
6241 (6th Cir. Apr. 4, 2016) (holding captain of police had
qualified immunity when he erased employee’s external
hard drive that had both personal and city files on it
because it was reasonable to have a narrow search and a
broader seizure)

b. Owner-Operator Independent Drivers Assoc. v. USDOT,
840 F.3d 879 (7th Cir. 2016) (concluding the USdOT’s
Federal motor Carrier Safety Administration’s rule requir ing
electronic logging devices in trucks, in lieu of paper logs, to
keep track of regulation compliance was a reason able means
to collect information that does not vio late any protections
against unreasonable searches and seizures)

3. Fifth Amendment

a. SEC v. Huang, No. 15-269, 2015 U.S. dist. LEXIS 127853
(E.d. pa. Sept. 23, 2015) (refusing to compel former
employees to turn over cell phone passcodes to the SEC

(Continued on page 10)
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because the phones contained personal thought processes,
rather than business records and thus Fifth Amendment
protections were applicable)

b. Statutory protections

1. Title VII & AdA

a. discrimination

i. Redford v. KTBS, LLC, No. 5:13-cv-3156, 2015 U.S.
dist. LEXIS 131199 (W.d. La. Sept. 27, 2015)
(denying employer’s motion for summary judgment
where minority employee was fired for violating
social media policy by responding to consumer posts
on Facebook while Caucasian employee was not
disciplined)

ii. Reed v. Navistar, Inc., No. 14 C 1862, 2016 U.S. dist.
LEXIS 43110 (N.d. Ill. mar. 31, 2016) (N.d. Ill.
2016) (pretext where employer applied computer use
policy differently)

iii. Age-based Targeting Employment Ads

b. Harassment

i. Bryant v. Wilkes-Barre Hosp. Co., No. 3:14-1062,
2016 U.S. dist. LEXIS 87103 *1 (m.d. pa. Jul. 6,
2016) (admitting into evidence any post from
plaintiff’s Facebook page, about which she
commented or “liked,” because they they went to her
credibility and were also “relevant to whether plaintiff
truly found the comments made by co-workers as
offensive and unwelcomed”)

ii. Bohnert v. Roman Catholic Archbishop of San
Francisco, No. 14-cv-02854, 2015 U.S. dist. LEXIS
130519 (N.d. Cal. Sept. 25, 2015) (teacher’s hostile
work environment claim survived summary judgment
where school did not take proper action against
student sexually explicit tweets and revealing photos)

iii. Hollon v. DAS North America, Inc., No. 2:15cv464,
2016 U.S. dist. LEXIS 114609 (m.d. Al. Aug., 26,
2016) (social media harassment can “no longer” be
considered a part of the hostile environment where
discovers it and takes intervening action to stop that
specific source of harassment)

iv. Meky v. Jetson Specialty Mktg. Servs., Inc., No.
5:16cv1020, 2017 U.S. dist. LEXIS 31007 (E.d. pa.
mar. 6, 2017) (court declined to apply Farragher/
Ellerth defense where there was an issue of fact over
whether the plaintiff’s prior emails to human
resources detailed alleged harasser’s physical contact
“with young girls” as work and her increasing feeling
of discomfort around him, sufficiently put company
on notice of plaintiff’s prior alleged sexual harassment
complaints)

v. Marsteller v. Butterfield 8 Stamford LLC, No. 3:14-cv-
1371, 2017 U.S. dist. LEXIS 194482 (d. Conn., Nov.
27, 2017) (denying motion to compel sex harassment
plaintiff to provide her social media pass words,
because it “would constitute a whole sale invasion of

her privacy, and would be far outside the bounds of
proportionality,” but allowing discovery into social
media relating to the incident in the complaint and on
to plaintiff’s mental or emotional state)

c. disability

i. Hersh v. Mfrs. & Traders Trust Co., No. 14-6709,
2016 U.S. dist. LEXIS 70785 (E.d. pa. may 31,
2016) (employee’s discharge due to disability claim
survived summary judgment in part because of email
from supervisor referencing employee’s cancer
treatments coupled with bank’s announce ment of
increase in health care costs due to employees with
catastrophic conditions created an issue of fact)

ii. Cole v. Kenosha Unified Sch. Dist. Bd. Of Educ., 2:14-
cv-01546, 2016 U.S. dist. LEXIS 48426 (E.d. Wis.
Apr. 11, 2016) (holding emails between supervisors
commenting employee’s situation would “become a
project” for the school district and that it would
“hold[] strong on this” despite “what medical
loopholes” the employee might explore precluded
summary judgment for employer)

iii. Knight v. Barry Callebaut USA Serv. Co., No. 15-6450,
2016 U.S. dist. LEXIS 174807 (E.d. pa. dec. 19,
2016) (employee’s disability discrim ina tion claim
proceeded where his email to managers informing
them he was experiencing symptoms relating to
Crohn’s disease provided notice of disability)

iv. Mosby-Meachem v. Memphis Light, Gas & Water
Div., No. 17-5483, 2018 U.S. App. LEXIS 4080 (6th
Cir. Feb. 21, 2018) (affirming district court’s order
denying defendant-employer JNOV, after jury found
for plaintiff, an in-house attorney, on her claim that
defendant failed to accommodate her by allowing her
to work from home for the 10-week period when she
was on bedrest due to a pregnancy complication,
holding that plaintiff offered sufficient evidence for
the jury to find that “in-person attendance was not an
essential function of her job” for that period)

d. Retaliation

i. Jones v. Gulf Coast Health Care of Delaware, No. 15-
cv-702, 2016 U.S. dist. LEXIS 19710 (m.d. Fla. Feb.
18, 2016) (dismissing FmLA retaliation claim where
employee posted pictures to social media showing his
time spent during leave)

ii. Phipps v. Accredo Health Corp., Inc., No. 2:15-cv-
02101, 2016 U.S. dist. LEXIS 79734 (W.d. Tenn.,
June 20, 2016) (granting summary judgment for
employer on retaliation claim where employee asked
via email whether she would be paid for business calls
outside of normal work hours because such an inquiry
was not “an assertion of rights protected” the FLSA)

iii. Fahrenkrug v. Verizon Servs. Corp., No. 15-1907,
2016 U.S. App. LEXIS 11048 (2d Cir. June 17, 2016)
(2d Cir. 2016) (monitoring an employee’s work
computer is not a retaliatory employment action)

iv. Marria v. C.R. England, Inc., No. 1514453, 2017 U.S.
App. LEXIS 2440 (11th Cir. Feb. 10, 2017) (affirming
summary judgment for employer where manager had
mentioned filing of EEOC complaint in email to
employee shortly before being discharged for failure
to take a required course)

v. Mello v. Siena Coll., 1:15CV0013, 2017 U.S. dist.

THE EVOLVING
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LEXIS 35859 (N.d.N.Y. mar. 14, 2017) (granting
summary judgment to college where former dean
complained via email about unequal pay for female
professors but was terminated seven months later for
poor performance)

vi. Emami v. Bolden, No. 2:15cv34, 2017 U.S. dist.
LEXIS 34988 (E.d. Va. mar. 10, 2017) (retaliation
claim may proceed where employee complained of
discrimination via email and was put on a per -
formance improvement plan four days later)

vii. Browett v. City of Reno, No. 3:16-cv-00181, 2017 U.S.
dist. LEXIS 23323 (d. Nev. Feb. 17, 2017) (denying
summary judgment for employer on retaliation claim
where employee’s inflammatory email to HR regard -
ing FmLA leave was intertwined with protected
activity)

viii. Lamar v. Ala. Dep’t of Conservation & Nat. Res., No:
1:14cv571, 2017 U.S. dist. LEXIS 17477 (m.d. Ala.
Feb. 8, 2017) (denying summary judg ment on
retaliation claim the court found the stated reasons
for discharge as pretextual where manager emailed
that employee’s complaints were “getting old”)

2. Electronic Communications privacy Act

a. Title II—Stored Communications Act

i. Owen v. Cigna, No. 1:15-cv-09880, 2016 U.S. dist.
LEXIS 68904 (N.d. Ill. may 25, 2016) (former
employee’s claim against employer under SCA for
accessing her private email account could survive
even where she failed to identify how the emails were
electronically stored)

ii. Hoofnagle v. Smyth-Wythe Airport Comm’n, 1:15-cv-
00008, 2016 U.S. dist. LEXIS 67723 (W.d. Va. may
24, 2016) (former employee can proceed with SCA
claim against former employer who logged into
employee’s Yahoo account to search for and recoup
company documents)

3. National Labor Relations Act

a. Chipotle Servs., 364 NLRb 72 (2016) (holding employer
violated NLRA by maintaining a social media code of
conduct that prohibits employees from posting incomplete,
confidential, or inaccurate information and making
disparaging, false, or misleading statements, but finding
that employer requests of employee to take down tweets
such as “[guacamole] it’s extra not like #Qdoba, enjoy the
extra $2” and “nothing is free, only cheap #labor. Crew
members only make $8.50hr how much is that steak bowl
really?” was lawful because the “underlying actions were
not concerted”)

b. William Beaumont Hospital, 363 NLRb No. 162 (2016)
(hospitial’s code of conduct unlawful because it prohibited
conduct that “impedes harmonious inter actions and
relationships,” “[v]erbal comments or physical gestures
directed at others that exceed the bounds of fair criticism”;
“[n]egative or disparaging comments about the moral
character or professional capabilities of an employee or
physician made to employees, physicians, patients, or
visitors”; and “behavior that is disruptive to maintaining a
safe and healing environment or that is counter to promoting
teamwork”)

c. Pier Sixty, LLC, 855 F.3d 115 (2d Cir. 2017) (affirming
NLRb’s determination (362 NLRb 59 (2015) that because
employee’s colorful comments were directed at a

manager’s asserted mistreatment of employees and sought
redress through the upcoming union election, they were
protected concerted activity and union activity)

d. Whole Foods Market, Inc., Nos. 16-0002-ag, 16-0346,
2017 U.S. App. LEXIS 9638 (2d Cir. Jun. 1, 2017)
(affirming board holding (363 NLRb 87 (2015) that
employer policy against workplace recording violated
Section 7 of the NLRA)

e. Boeing Co., 365 NLRb 154 (2017) (articulating new
standard for evaluating facially neutral policies, rules or
handbook provisions “that, when reasonably interpreted,
would potentially interfere with the exercise of NLRA
rights;” evaluating (a) the nature and extent of the potential
impact on NLRA rights, and (b) legitimate justifications
associated with the rule)

f. pETER b. RObb, OFFICE OF GEN. COUNSEL, NLRb,
mANdATORY SUbmISSIONS OF AdVICE 18-02 (dec. 1, 2018)
(directing NLRb’s division of Advice to review all cases
involving obscene conduct, no camera/ recording rules and
rules requiring employees to maintain confidentiality of
workplace investigations)

4. Workplace biometric Statutes

a. The Illinois biometric Information privacy Act, 740 ILCS
4/10)

b. Capture or Use of biometric Identifier Act, Tex. bus. &
Com. Code Ann. § 503.001)

c. Washington’s biometric data law, 19.375.010 to 19.375.900

5. Computer Fraud and Abuse Act

a. Am. Health, Inc. v. Chevere, No. 12-1678(pG), 2017 bL
459928 (d.p.R. dec. 22, 2017) (holding that former
employee didn’t violate CFAA when he allegedly sent
company info to his personal email account, where
employer was unable to demonstrate any damage because
former employee did not delete or destroy the electronic
files and employer stopped the former employee from
using or disclosing such information)

6. Unemployment

a. Waverly Heights, Ltd. v. Unemployment Comp. Bd. of
Review, No. 312 C.d. 2017 (pa. Commw. Ct., Nov. 13, 2017)
(finding that employee’s tweet, “@realdonaldTrump I am
the Vp of HR in comp outside of philly an informal survey
of our employees shows 100% AA employees voting
Trump!” was not “willful misconduct,” disquali fying
former employee from unemployment benefits, where
former employee did not specifically mention her
employer’s name or otherwise hold herself out as
representative of employer)

7. data privacy

a. OFCCP v. Google Inc., dOL ALJ No. 2017-OFC-4, July
14, 2017 (ALJ ruled that OFCCp’s demand for employee
contact information from over 25,000 Google employees
was overbroad and intrusive on employee privacy and
substantially limiting request)

b. Castillo et al. v. Seagate Technology LLC, No. 3:16-cv-
01958 (U.d.N.C. 2016) (court approved $5.75 million
settlement for class of approximately 12,000 employees
and their close relatives whose personal information was
compromised when an employee provided their W-2s
during a phishing incident) �
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WAGE AND HOUR
DEVELOPMENTS KEEP

MOTORING ALONG

Sonja L. Lengnick
Kienbaum Opperwall Hardy & Pelton, P.L.C.

Rejecting the long-applied principle that exemptions to the
overtime provisions of the Fair Labor Standards Act (FLSA)
should be construed narrowly, the U.S. Supreme Court held in
April 2018 in Encino Motorcars v. Navarro that service
advisors—employees at car dealerships who consult with
customers about their servicing needs and sell them services—are
exempt from overtime requirements under the FLSA.  The case
was before the Supreme Court a second time.

In 2012, current and former service advisors of Encino
motorcars, a mercedes-benz dealer, sued for unpaid overtime,
alleging that they were misclassified as exempt employees.  The
trial court found they fit into an exemption for “salesmen”
contained in Section 213(b)(10)(A) of the FLSA, which exempts
“any salesman, parts-man, or mechanic primarily engaged in
selling or servicing automobiles, trucks, or farm implements.”
The U.S. Court of Appeals for the Ninth Circuit reversed,
deferring to a 2011 U.S. department of Labor (dOL) rule that
excluded service advisors from the definition of exempt salesmen.

When the case went to the Supreme Court the first time in
2016, the Court held that the Ninth Circuit erred in relying on the
dOL rule because that rule was procedurally invalid.  It sent the
case back to the Ninth Circuit for reconsideration.  but the Ninth
Circuit again held that the service advisors were non-exempt
because they did not fit within the salesman exception.  

On April 2, 2018, the Supreme Court reversed the Ninth
Circuit a second time.  The Court examined the text of the
salesman exemption and concluded that the service advisors
“obviously” met the dictionary definition of “salesman” because
they sell customers services for their vehicles.  In addition, they
spend time servicing the vehicles because they are integral to the
servicing process, even if they are not performing the actual repair
work on the cars.  

The Ninth Circuit had used a canon of statutory construction
(the “distributive canon” for those who are interested), which
linked salesmen to selling and partsmen and mechanics to
servicing; however, the Supreme Court found that this analysis
ignored the plain meaning and usage of the word “or” in the
exemption, and that it did not make sense, as there were three jobs
in the first phrase and only two activities in the second phrase.  It
was impossible to pair each job with an activity.

most significantly, though, the Supreme Court rejected the
Ninth Circuit’s reliance on the longstanding principle that
exemptions to the FLSA’s overtime provisions should be “construed
narrowly.”  Nothing in the text of the FLSA requires this, and the
Court stated that “[t]he narrow-construction principle relies on the
flawed premise that the FLSA ‘pursues’ its remedial purpose ‘at all
costs.’” The Court noted that the more than two dozen exemptions
in Section 213(b) “are as much a part of the FLSA’s purpose as the
overtime-pay requirement,” and that courts “have no license to give
the exemption anything but a fair reading.”

Not surprisingly, the decision was 5-4; the dissenters argued
that the majority was overruling a half century of precedent in
rejecting the principle that exemptions should be narrowly
construed. The Court’s decision could have far-reaching
consequences beyond the realm of automobile dealership service
advisors.

In other dOL news, in July 2018, the Acting Administrator of
the Wage and Hour division issued a Field Assistance bulletin
entitled “determining Whether Nurse or Caregiver Registries are
Employers of the Caregiver.”  The bulletin provides guidance on
when nurse and caregiver “registries,” which match nurses and
caregivers with clients, are considered employers of the caregivers
under the FLSA—versus having an independent contractor
relationship with them. The bulletin states, for example, that
performing such activities as conducting background screening,
verifying credentials, introducing the caregiver to the client, and
handling payroll services, should not be regarded as indicative of
an employment relationship.  but making determinations as to
whether one caregiver would do a better job than another
caregiver, setting policies that require a caregiver to provide
services in a particular manner, visiting the worksite to monitor
the caregiver’s behavior, and conducting performance evaluations
of the caregivers, are indicators of employment status.  

The bulletin emphasizes that the dOL will consider the
totality of the circumstances in evaluating whether an employment
or independent contractor relationship exists, and gives us an early
and likely reliable look at how the dOL will decide this question
in other factual contexts.

In addition, the Acting Administrator recently issued two
opinion letters interpreting the FLSA.  The first (FLSA 2018-18)
concerns payment for travel time for hourly technicians who work
at various customer locations each day, repairing, inspecting, and
testing cranes. The details and specific conclusions set forth in the
opinion letter are complex, but the opinion is a helpful illustration
of a variety of principles regarding payment for travel time,
including travel cutting across the regular workday is deemed
worktime, ordinary home-to-work travel is not compensable, and
travel away from home outside of regular working hours as a
passenger is not considered worktime.

The second opinion letter (FLSA 2018-19) concerns the
compensability of rest breaks required by an employee’s medical
condition.  The employer requesting the opinion had several non-
exempt employees whose medical conditions required them to
take 15-minute breaks every hour, which meant they would take
eight breaks per day.  The employer asked whether those breaks
were compensable, as the dOL regulations (29 C.F.R. § 785.18)
state that “[r]est periods of short duration, running from 5 minutes
to about 20 minutes, are common in industry. They promote the
efficiency of the employee and are customarily paid for as
working time. They must be counted as hours worked.” The dOL
advised that these breaks were given to accommodate the
employee’s health condition, and predominantly benefited the
employee; therefore, they are noncompensable.  However, if other
employees receive paid breaks, employees needing breaks due to
their medical conditions should receive the same amount of paid
break time, and any additional breaks could be unpaid.  Thus, if
employees normally received two paid 15-minute breaks, two of
the eight breaks would be paid and the other six would be unpaid.
This is much-needed guidance for employers facing requests for
accommodation or FmLA leave consisting of break time. �
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WRITER’S BLOCK?
You know you’ve been feeling a need to write a

feature  article for Lawnotes. but the
muse is elusive. And you just can’t
find the perfect topic. You make the
excuse that it’s the press of other

business but in your heart you
know it’s just writer’s block. We
can help. On request, we will

help you with ideas for article topics, no strings
attached, free consultation. Also, we will give you our
expert assessment of your ideas, at no charge. No idea
is too ridiculous to get assessed. This is how Larry Flynt
got started. You have been unpublished too long.
Contact Lawnotes editor Stuart m. Israel at Legghio &
Israel, p.C., 306 South Washington, Suite 600, Royal
Oak, mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.

WHAT WILL FOLLOW EPIC’S

RESOLUTION OF A 
DECADE-LONG STRUGGLE

OVER CLASS ARBITRATION? 

Noel D. Massie
Kienbaum Opperwall Hardy & Pelton, P.L.C.

On may 21, 2018, a divided U.S. Supreme Court decided a
trio of cases consolidated under the name Epic Systems Corp. v.
Lewis. The 5–4 majority held as a matter of law that an employee’s
waiver of his or her right to participate in a class or collective
action, incorporated into an employer’s “voluntary” arbitration
program, was enforceable notwithstanding the provisions of the
National Labor Relations Act that protect employees’ right to
engage in “concerted” activity. 

After almost a decade of conflicting decisions by the NLRb
and the federal appeals courts, it is now settled that arbitration
agreements or policies, which are usually presented to employees
as non-negotiable terms, can be used to prevent employees from
pursuing employment-related claims in any forum — other than
a one-at-a-time arbitration in which they may face a more
sophisticated and better funded employer. 

because Epic has generated voluminous commentary in the
past few months, we will address this question:  What is likely to
come next regarding the enforceability of employer-mandated
arbitration agreements or policies that bar class or collective
claims?

Scope of the Epic Decision. The three cases decided in
Epic were Fair Labor Standards Act wage-and-hour “collective”
actions, in which the typical plaintiff’s claim is small. Justice
Gorsuch’s majority opinion did not address whether the same
outcome would apply to non-FLSA claims, but his reasoning
seems to apply across the full range of employment claims.
Justice Ginsburg’s dissent, joined by all members of the Court’s
“liberal” wing, warned that the majority decision would
inevitably result in “the under-enforcement of federal and state
statutes designed to [protect] vulnerable workers” and
undermine the role that legal actions brought by groups of
plaintiffs play in eradicating workplace discrimination. Justice
Ginsburg stressed that it would be anomalous to forbid group
claims of disparate impact discrimination which, by their
nature, require proof of disadvantage to a protected group with
many members. Some federal courts have held that single
plaintiffs cannot bring suits alleging disparate impact
discrimination.

Potential Drawbacks and Backlash?  Wishes that are
granted sometimes come with unexpected consequences. Some
employee advocates predict that employers will find themselves
inundated with individual arbitrations that, in the aggregate, will
prove as burdensome to defend as litigating a class or collective
action. That prospect seems unlikely, however, for it is not
economically rational for plaintiffs’ attorneys to pursue a
multitude of small individual claims. 

Employee advocates may also try to marshal public opinion
and consumer pressure against companies that restrict employee

lawsuits through allegedly “coerced” waivers of the right to take
concerted action. Here, too, it seems unlikely that a technical
procedural issue can generate the level of public pressure
necessary to bring about widespread change. 

but in the “me too” era, the area of sexual harassment could
prove to be an exception. Some states (e.g., New York) have
passed laws that exclude harassment claims from the reach of
mandatory arbitration, but can they survive a federal preemption
challenge? Some large employers have already voluntarily
redrafted their policies to make arbitration of harassment claims
optional, and more are expected to follow.

Congressional objection to the Epic decision appears unlikely.

meanwhile, the governor of Washington has issued an
executive order directing state agencies to try to contract only with
companies that do not require employees to waive the right to
participate in collective or class actions. If more states were to
follow, that could create pressure on corporate bottom lines. 

Arbitration Procedure Details. The most recent pro-
arbitration decisions have only paid lip service to the principle
that an arbitration agreement must satisfy general state law
requirements for an enforceable contract. In light of Epic,
employers should expect arbitration agreements to be carefully
scrutinized as to whether the text of the agreement or policy
was provided or made available to employees, and whether
employees were adequately informed as to when their conduct
(or silence) would communicate consent to arbitrate. A local
example of such analysis is michigan U.S. district Judge Laurie
J. michelson’s post-Epic opinion in Williams v. FCA US LLC,
finding that Chrysler/FCA’s communications to employees did
not adequately inform them that continuing employment would
manifest assent to the company’s arbitration policy. Other
procedural features of arbitration policies are also likely to be
fly-specked, such as:  Is there a genuinely unbiased decision-
maker, an adequate opportunity for an employee to develop
evidence, and available remedies as provided in a governing
statute? �
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PORTRAIT OF
JUDGE ARTHUR J. TARNOW

Stuart M. Israel
Legghio & Israel, P.C.

Last October, I attended the dedication of the portrait of
United States district Judge Arthur J. Tarnow.  He is portrayed in
his black robe, dignified, but with his patented humor evident,
characteristically holding a book.  I don’t recall that any speaker
named the book, but I am sure it contains the United States
Constitution.

1.

Art Tarnow gave me my first job after law school.  He then
was the michigan State Appellate defender.  I got $9,000
(annually), increased to $11,000 when I passed the bar.

Art hired me as a law clerk the summer before.  I was
interested in criminal law.  I had done some research work with
lawyer Justin C. Ravitz, who later was elected a detroit
Recorder’s Court judge.  I was looking for a summer job.  Chuck
Ravitz suggested I contact Art, the director of the newly-
commissioned appellate public defender agency that came to be
known as SAdO.

I put on my one suit and went to interview with Art at
SAdO’s office on the 13th floor of the late unlamented Lafayette
building.  SAdO’s office was brand new.  It had new ultrathin
carpet smelling of stain-resistant chemicals, new ultrathin pressed
wood paneling, like a do-it-yourselfer’s remodeled basement, and
new tinny state-issued desks.

Art’s personal office, not yet decorated with diplomas or
artifacts from Art’s sojourn in papua New Guinea, was sparsely
furnished with a desk, two uncomfortable chairs, and cardboard
boxes of books on the floor.  my sparse resume sat on Art’s desk.
Art wore his professional uniform: blue blazer, gray slacks, and
oxford button-down.  His legendary canoe-sized wing tips were
parked against the wall.

Art perused my resume and recalled that I was there at the
suggestion of Chuck Ravitz.  He picked up his phone and called
Ravitz.  I heard only Art’s side.  “Chuck, I’m here with Stuart
Israel.  He wants to be a law clerk.  What can you tell me?  Uh-
huh.  Uh-huh.  Thanks.”

Art hung up.  He said: “Okay, you’re hired.  Where do you
want to go for lunch?”  I soon learned that the real question was
whether at that moment I preferred the Lafayette Coney Island or
the American Coney Island.  There was no wrong answer.  

I never asked, but suspected that the Lafayette building’s
proximity to the two coney island restaurants was the principal
factor in its selection as the location for SAdO’s office.  

That was almost 50 years ago.  The Lafayette building is long
gone, but Art and the two coney islands are still on Lafayette
boulevard, going strong.

2.

After I graduated from law school, I joined the coterie of
dedicated SAdO lawyers assembled by Art to do justice, one
appeal at a time.  I also broadened my culinary tastes.  Chili verde
at Cadena’s, souvlaki in Greektown, and, on special occasions,
hummus and grape leaves at the Sheik.  

The Sheik was always well-populated with lawyers.  One day
at the Sheik, Art exemplified Shakespeare’s observation about
lawyer adversaries being able to “strive mightily” in court, but
later “eat and drink as friends.”  

From our table of defenders, Art saw across the room a table
of Wayne County prosecutors, our frequent opposition.  Art had
the waiter deliver to the four prosecutors one bottle of Stroh’s and
four glasses—with “the compliments of the gentleman in the blue
blazer.”  

A wryly smiling Art lifted his water glass in collegial salute,
acknowledging the prosecutors’ appreciative toast.

3.

Once Art and I had consecutive arguments at the michigan
Court of Appeals.  I argued that a trial court’s delivery of some
jury instruction was offensive to the essence of ordered liberty,
violated fundamental due process, and required reversal.  

Art next argued that another trial court’s failure to deliver that
same jury instruction was offensive to the essence of ordered
liberty, violated fundamental due process, and required reversal.

One attentive judge intoned from the elevated bench: “mr.
Tarnow, your colleague just argued the opposite about the same
instruction!  What does this mean?”  Art replied without
hesitation: “Your honor, I guess it means one of us is going to
win.”

Not so.  The panel wrote some legal mumbo jumbo about
there being no objection to the instruction in my case and no
request for the instruction in Art’s case, or something like that.
You can look it up.

It could be hard out there for an appellate public defender.
Still, under Art’s leadership, SAdO lawyers corrected many
injustices and did a lot to ensure that prosecutors and courts paid
attention to the rules.

4.

Art later went into private practice.  He continued to do
criminal appeals and he became the go-to expert on habeas
corpus.  He was the last best hope—and often the salvation—of
many in dire circumstances.

After Art was confirmed for the federal bench, I joked that
until he completed judges’ school he thought civil practice was
when the prosecutor was polite.  After 20 years on the federal
bench, however, Art is the master of all that comes before him.
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(Continued on page 16

IS yOUR PERSONAL
ATTORNEy A “PUBLIC BODy”

FOR WHISTLEBLOWER
PURPOSES?

Elizabeth Hardy
Kienbaum Opperwall Hardy & Pelton, P.L.C.

The michigan Supreme Court recently denied leave to
appeal in McNeill-Marks v. MidMichigan Medical Center-
Gratiot, a published Court of Appeals opinion holding that
reports of legal violations made to practicing attorneys
constitute protected activity under michigan’s Whistleblower
protection Act (WpA).  The application for leave had been
pending for nearly two years when the Court issued an order on
June 15, 2018, stating that leave was being denied “because
we are not persuaded that the question presented should be
reviewed by this Court.”  

The order was signed by just three of the Court’s seven
Justices:  Richard bernstein, bridget mcCormack, and david
Viviano. Justice Kurt Wilder, who was a member of the
McNeill panel during his tenure on the michigan Court of
Appeals, did not participate.  Justice beth Clement, who was
appointed to the michigan Supreme Court after the Court heard
oral argument on the application for leave to appeal, also did
not participate.  Justice brian Zahra wrote a lengthy dissent,
joined by Chief Justice Stephen markman.

This is a significant development for michigan’s WpA,
having potentially widespread consequences, which deserved
to be decided by more than a minority of the Court’s seven
Justices.  

plaintiff Tammy mcNeill-marks, who worked for defend -
ant midmichigan medical Center-Gratiot (mmCG), was
subjected to threats to kill her and her children by marcia
Fields.  This led ms. mcNeill to seek and obtain a personal
protection Order (ppO) against ms. Fields from the local
Circuit Court that prohibited ms. Fields from “stalking” as
defined in michigan criminal statutes.

Shortly after the ppO was entered, and before it was
served, ms. mcNeill unexpectedly encountered ms. Fields in
the hallway at mmCG, where ms. Fields was an inpatient and
was in a wheel chair.  ms. mcNeill did not know that ms.
Fields was a patient, and did not recognize her until ms. Fields
said “Hello, Tammy.”  This was the only interaction between
them following entry of the ppO. 

ms. mcNeill informed her personal attorney, Richard Gay,
of her chance encounter, saying that “[ms. Fields] showed up
today at my workplace,” without telling him that ms. Fields
was a patient at mmCG where she worked.  ms. mcNeill told
mr. Gay that he should not serve ms. Fields with the ppO at
mmCG because she had learned that ms. Fields was “really,
really ill,” would require heart surgery, and her life was in
danger.  despite that instruction, though, ms. Fields was served

5.

Some years ago, I was a consumer of Art’s judicial services.
I moved for summary judgment for retirees in an ERISA/LmRA
healthcare action.  my opponent was a dignified senior partner
from a large out-of-state management firm.  He was not aware
that Judge Tarnow’s sense of humor was as dry as—to borrow
from Thoreau—that “parching wind of the African deserts called
the simoom.” 

I was at the podium revisiting the battleground in our briefs
about the meaning of a retiree healthcare case called Reese.  “You
know,” Judge Tarnow said to me, “the trouble with this discussion
is you say Reese means this and that and your opponent says
Reese means that and this, and you guys address Reese in pieces
and it’s making me hungry.”

I laughed because (1) Art was funny and (2) it was a judge’s
joke.  As the saying goes, being a judge means never knowing if
your jokes are actually funny.

my opponent, however, was uncertain about how to react.
His facial expression and body language displayed confusion.
Was Judge Tarnow making some nuanced jurisprudential point?
Or was Judge Tarnow punning about chocolate and peanut butter
candy?  

After I laughed, my opponent followed my lead.  He offered
a modest chortle, giving the judge his due.  but my opponent’s
traditional horizons were to be further broadened.  

I continued my argument, adding reason to Reese.  At one
point Judge Tarnow interrupted.  He turned to my opponent:
“Counsel, mr. Israel is arguing [such and such].  What do you say
about that?”

my opponent politely half-rose from his counsel-table seat.
He said, “Your Honor, I disagree, and will cover that in my
argument.”  He sat down.

“Counsel,” Judge Tarnow gently admonished, “the best time
to answer a judge’s question might be when the judge asks it.
Stand up next to mr. Israel at the podium.  mr. Israel, make room.
Okay, counsel, what do you have to say about that point?”

Visibly unnerved by Judge Tarnow’s substance-driven
approach—as well as by the irregularity of opposing lawyers
sharing the podium and engaging in judicially-directed dialogue—
my opponent managed to answer the question.

6.

I recalled this history and more at the portrait ceremony,
while listening to warm praise for Art from Senator Carl Levin,
Chief Judge denise page Hood, and others, in the presence of
Art’s family, the Eastern district bench, and a courtroom-full of
other dignitaries, Art’s friends, and Art’s colleagues representing
more than five decades of his accomplished professional life.

I have other anecdotes about Art Tarnow—covering subjects
ranging from the culinary (e.g., potato latkes) to appellate
advocacy.  I will be happy to recount those anecdotes if
subpoenaed by the Senate judiciary committee or, less formally,
over 25% of a beer.

7.

Judge Tarnow’s portrait will be on display for posterity in
Judge Terrence berg’s courtroom.  I understand that Judge berg
drew the long straw to become the portrait’s curator.  The short
straws were drawn by the Lafayette Coney Island and the
American Coney Island. �
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IS yOUR PERSONAL ATTORNEy
A “PUBLIC BODy” FOR
WHISTLEBLOWER PURPOSES?
(Continued from page 15)

in her hospital room by mr. Gay’s process server.

ms. Fields then filed a HIpAA complaint against the
hospital, which sparked an investigation by mmCG into ms.
mcNeill’s conduct.  mmCG concluded that she had violated
HIpAA and its privacy policies by “disclos[ing] that the
patient [ms. Fields] was. at the hospital,” and terminated her
employment.   The termination notice cited ms. mcNeill’s
telephone conversation with mr. Gay as a “severe breach of
confidentiality and violation[] of HIpAA privacy/practices.” 

ms. mcNeill then sued mmCG for violating the michigan
WpA and michigan public policy.  Following discovery, the
trial court granted mmCG’s motion to dismiss the
lawsuit. With regard to ms. mcNeill’s WpA claim, the trial
court found that her private con ver sa tion with her attorney was
not a report to a public body.  She appealed. 

A three-judge panel of Court of Appeals reversed
regarding the WpA violation and remanded the case to the trial
court for further proceedings.   The panel held that ms.
mcNeill’s phone call to mr. Gay regarding her chance
encounter with ms. Fields at the hospital was a “report to a
public body” and thus a protected activity under the WpA —
because mr. Gay, as a member of the State bar of michigan
(Sbm), was a member of a “public body” as defined in the
WpA.  The panel reasoned that the Sbm qualifies as a “public
body” since it is “created by” and “primarily funded by or
through” state authority.

mmCG applied for leave to appeal to the michigan
Supreme Court, which heard oral argument on the application
in June 2016.   At the time of the argument, the Chief Justice
was Robert Young.  At the time the Court denied the
application for leave, on June 15, 2018, Justice Young had
been replaced by Justice Wilder, and former Justice Joan
Larsen had been replaced by Justice Clement.  Only five
members of the seven-member bench participated in the
decision denying leave to appeal, with three Justices voting to
deny leave and two dissenting. 

In a lengthy and compelling dissent, which is a model
example of textualist reasoning, Justice Zahra dissected the
flaws in the Court of Appeals panel’s reasoning.  He wrote
that the catchall definitional language in the WpA does not
support the panel’s finding that the Sbm can be considered
a “public body.” being a pragmatist, though, he also
recognized that the only near-term remedy for this problem
is for the michigan legislature to step in and “reexamine this
inartfully drafted statute, particularly the ‘public body’
definition.” After all, with the denial of leave in ms.
mcNeill’s case, the michigan Supreme Court would not be
clarifying the law on this point any time in the near future,
and the Court of Appeals panel’s decision would be binding
for all WpA lawsuits in michigan.

Justice Zahra noted in his dissent other problems with the
WpA’s definitional provisions.  The clause that “a report to
‘[t]he judiciary [or] any member or employee of the judiciary’
is a report to a ‘public body’ under the WpA,” is equally
troubling because it could lead to the result that the WpA’s
reporting requirement is satisfied whenever a witness testifies
in court before a judge or a court employee (e.g., a clerk or
court reporter), or simply tells one of them, that he or she
observed a suspected violation of the law or a court order. It is
doubtful that this is what the legislature intended, but unless it
is corrected along with the catchall provision, michigan
employers should expect WpA claims to expand exponentially.

Justice Zahra’s dissent also focused on the Court of
Appeals panel’s conclusion that ms. mcNeill’s private report
(i.e., phone call) to her personal attorney, mr. Gay, was a
“report” under the WpA.  It is clear factually that ms. mcNeill
did not report her encounter with ms. Fields to mr. Gay
because she wanted him to take action due to an alleged
illegality; to the contrary, she told him not to take action, and
he had no authority to act without her consent. Furthermore,
her conversation with mr. Gay could not be treated as a
“report” under the WpA unless she waived her attorney-client
privilege—a consideration that was not addressed by the panel.  

We believe Justice Zahra’s reasoning in his dissent on
these WpA issues is spot-on, though it will take some time to
see if WpA claimants try to take advantage of the Court of
Appeals panel’s plaintiff-friendly decision, or whether the
legislature amends the WpA’s definitional provisions to reflect
the statute’s actual intent. �

MERC NEWS

Ashley Rahrig, Department Analyst
Bureau of Employment Relations

MERC Annual Report — mERC’s Annual Report is now
available on the agency’s website. The Report highlights the numerous
accomplishments of mERC and the bureau, and covers the 2018 fiscal
year, October 1, 2017-September 30, 2018.  The Annual Report was
initiated at the request of mERC Chairperson Edward Callaghan during
fiscal year 2013, making the 2018 Report the sixth annual edition.

Retirement Announcement — After more than 41 years of service
to the State of michigan, Executive Secretary, Nancy pitt, has announced
her retirement from mERC, effective december 28, 2018. Nancy began
her employment with the State of michigan in 1977 as a typist with the
department of Social Services. In 1979, she accepted a position as
secretary to the manager of the detroit Regional Office of the
department of Civil Service.  In 1982, she began her tenure with mERC
to provide administrative support services to the bureau director and the
Commission. The bureau sincerely thanks Nancy for all her years of
dedication and great service to citizens of the State and wishes her well
in her future endeavors.

New Mediation Division Supervisor — After the retirement of
mediation Supervisor, James Spalding, on October 26, 2018, Labor
mediator Sidney mcbride has been selected as his successor.  Sidney
joined mERC in 2009 as an Administrative Law Specialist and later,
advanced into the role of Labor mediator. 

Law Clerk Opening — mERC is frequently looking for law clerks
to assist with legal research and decision writing. If you know a law
student who is interested in labor or employment law and looking for
employment as a law clerk, please direct him or her to the State of
michigan job openings website to check for any current vacancies at
https://www.governmentjobs.com/careers/michigan. �
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MERC UPDATE

John A. Maise 
White Schneider PC 

A summary of two recent decisions issued by the michigan
Employ ment Relations Commission (the “Commission”)
follows.  decisions of the Commission may be reviewed on the
michigan department of Licensing and Regulatory Affairs
website (www.michigan.gov/LARA).

Westwood Community Schools -and- Michigan Education
Association, Case No. R16-F-054 (September 19, 2018).

The michigan Education Association (“mEA”) filed a
petition for a representation election seeking to add two
previously unrepresented Junior Reserve Officers Training Corp
instructors (“JROTC instructors”) to an existing unit of
employees of the Westwood Community Schools (“the
Employer”).   The mEA argued that the JROTC instructors
shared a community of interest with other members of mEA’s
bargaining unit.  

The JROTC instructors are full-time employees who are
assigned to work at Robichaud high School.  They are
employed pursuant to the rules and regulations set forth by the
federal Cadet Command Regulations (CCR 145-2).  These
rules and regulations establish several key differences between
the JROTC instructors and other teachers in the bargaining
unit.   First, JROTC instructors are not required to be certified
as teachers by the michigan department of Education, instead
they must be certified by the Army as qualified for the positions
they hold.  An ROTC’s minimum instructor pay, or mIp, is
provided by the Army and not subject to modification, the
Army reimburses the Employer for one half of the instructor’s
mIp and the Army provides equipment free of charge.  The
mIp is non-negotiable, unlike other teacher salaries which are
controlled by the collective bargaining process, in the past this
has led to the JROTC instructors being immune to a 12% pay
cut across all other employees.  The Army must be advised of
any discipline taken against a JROTC instructor.  JROTC
instructors are not evaluated according to the michigan
Statutes.  Their evaluation is conducted pursuant to the
regulations in CCR 145-2 Section 5-3 and must be performed
by a Senior Army Instructor.  Additionally, CCR 145-2 requires
that JROTC instructors be “used only for that purpose”.  Other
teachers in the bargaining unit can be forced to substitute teach
at no additional pay.  Finally, CCR 145-2 establishes a
minimum staffing level based on the number of students /
cadets in the Employer’s program.  Aside from these
differences the JROTC instructors have rights and privileges
similar to other teachers in mEA’s bargaining unit, they follow
the same procedures for requesting time off or notifying
Employer if they unexpectedly absent, they share a teacher
lounge with other teachers, and they have substituted
classrooms, chaperoned field trips, participate in staff meetings
and open houses, and supervise the halls while students are
passing between classes.  

The Commission examined the traditional factors to
determine that the JROTC instructors did not have a

community of interest with the other teachers in mEA’s
bargaining unit.  The traditional factors are duties, skills and
working conditions, wages and employee benefits, interchange
or transfer between groups, centralization of the employer’s
administrative and managerial functions, degree of control
over labor relations, common promotion ladders and common
supervision. In reaching its decision, the Commission
emphasized the fundamental differ ences in bargaining power
and authority between the JROTC instructors and other
teachers in the bargaining unit. The Commission relied
primarily on the fact that JROTC instructors’ qualifications
are not the same as those required to retain certification for
other teachers.  This means that is infeasible for there to be
any interchange or transfer between the employee groups. The
Commission also emphasized that Army Regulation CCR 145-
2 significantly limited the amount of collective bargaining that
can take place over the terms of the JROTC instructor’s
employment because it establishes a minimum salary, requires
additional scheduling for those employees, establishes a
maximum class size and minimum staffing, and limits the
length of a normal work day. The Commission ruled that these
differences precluded a finding of a community of interest
between the JROTC employees and the other members of the
bargaining unit, and as such the Commission did not direct an
election to allow the JROTC instructors to vote on whether to
become a part of the bargaining unit.  

Waterford School District -and- Waterford Educational
Support Personnel Association III, MEA/NEA, Case No. C17-
F-054 (August 24, 2018).

The Commission adopted the decision and Recommended
Order of Administrative Law Judge (“ALJ”) david L. peltz on
August 24, 2018 dismissing Waterford Educational Support
personnel Association III, mEA/NEA’s (“Union”) Unfair
Labor practice Charge that Waterford School district
(“Employer”) violated Sections 10(1)(a) and (c) of the public
Employment Relations Act (pERA) by reducing the work
hours of Toni Weddle in retaliation of her engaging in various
protected union activities.  The Union argued that there was an
anti-union animus which motivated the reduction in hours,
while the employer argued that the reduction was the result of
unrelated performance issues with respect to Toni Weddle’s
work as an assistant cook, and the performance of her school’s
kitchen on the whole.   The ALJ peltz ultimately determined
that despite the Union demonstrating a prima facie case for
anti-union discrimination the Employer was able to rebut that
presumption and the record was insufficient to establish that
the Employer discriminated against Weddle for engaging in
protected union activity.  

Tony Weddle was an assistant cook at mason middle
School and beginning in September of 2015 she became a
representative for the Food and Nutrition Services department
of the Union.  The Collective bargaining Agreement (“CbA”)
between the parties provides for Union release time “subject
to the understanding that the time will be devoted to the proper
handling of grievance[s] and will not be abused.  Furthermore,
the Union president credibly testified that Union

(Continued on page 18
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DIVERSITy AS A
TRADE SECRET:  A NEW

ARROW IN THE QUIVER?

Nicholas Nahat
Legghio & Israel, P.C.

An emerging product of legal theory entrepreneurship
garnering excitement, mostly on blogs and law journals, where
they often begin, is the argument that diversity is a trade secret.

A recent case involved Ibm, which alleged that the work it
put into retaining a diverse group of employees is protected as
a trade secret, in order to enforce a non-compete agree ment.
International Business Machines Corp. v. McIntyre, 18-cv-
01210, U.S. district Court, Southern district of New York
(White plains).  Here, the chief diversity officer (CdO) at Ibm
was lured by microsoft into accepting employment as its new
chief diversity officer. Ibm filed for injunctive relief, which was
denied, claiming that the knowledge the CdO possessed about
diversity data and initiatives could cause proximate competitive
harm.  

The basic concepts in play involve a marriage of diversity
jurisprudence and intellectual property.  diversity became an
important value first through higher education.  Regents of the
University of California v. Bakke (1978).  There, a split Court
overturned affirmative action as a remedy for past dis -
crimination.   The balance tipped with Justice powell.   He
advanced a diversity theory, which has become the legally
permissible alternative rationale for affirmative action. Now, the
position of diversity officer has become a growing occupation
in business and government, as well as higher education.

Another growing area of jurisprudence is intellectual
property (Ip) law, which includes copyright, patent, trademark,
and trade-secret law. Once an Ip “right” is conceived, it becomes
exclusionary. Lately, the kind and term of Ip has been
expanding—see, e.g., Sonny Bono Copyright Term Extension
Act.  In this situation, while we generally think of a trade secret
as, for example, the formula to a fizzy cola, the key issue is
whether the information or strategy can confer an advantage on
a competitor. At Ibm, according to the company,  the CdO
possessed unique, critical, information and managed the
development of artificial intelligence-based tools and methods
used to track career development, recommend growth and
promotion opportunities and measure diversity metrics.  Since
the Ibm case settled, the issue remains open.  because trade-
secret law has sources in both state common law and federal law,
and the interpretation of such a novel issue could depend on the
idiosyncrasies of the decision maker, a wide range of judgments
is possible in the future.

This new theory—diversity as a trade secret—will
undoubtedly arise again in the employment context, either in a
non-compete case like Ibm’s, or in a variety of other
circumstances, for example, as a basis for refusing to provide
certain data in a discrimination case.  For those who have clients
with CdOs, it may be helpful to review the purview of their
strategies and information, as possibly worth the assertion of legal
protection if the need arises. �

representatives are free to discuss Union business with
administrators or other members by phone without seeking
prior approval of their supervisor or the human resources
department.  Weddle had difficulty working with the cook
manager Victoria Harris with respect to, among other things,
using time to conduct union business.  Specifically, Harris was
concerned that she was “wasting time on the job” and in
support of that claim would specifically cite to the “phone
calls” she would get which would require her to look things up
once in a while, and Harris repeatedly consulted with other
administrators whether Weddle was permitted to do Union
work while in the kitchen.  

It is unlawful for a public employer to interfere with,
restrain or coerce employees in the exercise of rights
guaranteed by the public Employment Relations Act, and this
includes “concerted activities for the purpose of collective
negotiation or bargaining or other mutual aid and protection.”
In order for a charging party to prevail, they must demonstrate
that the complained actions taken by an employer have
“objectively” interfered with the exercise of protected
concerted activity. Inferences of anti-union animus or
discriminatory motive may be drawn from circumstantial
evidence, including adverse employment actions retaliating
against protected activity, establishing that the reasons given
for those actions are false or pretextual and other unfair labor
practices occurring during the same time.   That said, mere
suspicion is not sufficient to estab lish anti-union animus.  

The Administrative Law Judge after reviewing the facts
and circumstances ultimately found that there was not
sufficient proof that the cap on Weddle’s hours was in
retaliation to her engaging in protected activity or that the
Employer was motivated by anti-union animus.  In reaching
his decision the ALJ took special note that he found that the
“school district met its burden of proving that any incremental
change in Weddle’s average hours was related to legitimate
concerns over the efficiency of the mason kitchen.”  The
Employer had credibly established that it had concerns
regarding Weddle and other mason kitchen employees because
the employees at another school (motts), worked on average
less hours and had a higher output of prepared meals.   This
finding gave credibility to the employer’s assertion that the
reduction in Weddle’s hours was a result of this productivity
gap between the two kitchens as opposed to connected to any
protected union activity.  The Judge was unwilling to find that
the comments and questions Harris had with respect to whether
Weddle was allowed to conduct union business while on the
clock did not rise to the level of establishing anti-union animus
on their own.  Especially since after analyzing the average
hours Weddle worked both before and after the “7.5-hour cap”
was implemented she appeared to work the same average hours
as before the cap, and she continued to work more hours than
the employees in the more productive kitchen at motts.  As
such, the Judge concluded that any reduction in the time she
worked was “de minimis” and did not constitute an adverse
employment action. �

MERC UPDATE
(Continued from page 17)
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THE SIxTH CIRCUIT’S
REJECTION OF THE “TENDER

BACK” DOCTRINE

John R. Runyan, Jr.
Sachs Waldman

1. Michigan’s “tender back” doctrine

In Stefanac v. Cranbrook Educational Community, 435 mich. 155
(1990), a majority of the michigan Supreme Court ruled “. . . as a matter
of law that a plaintiff must, in all cases where a legal claim is raised in
contravention of an agreement, tender the consideration recited in the
agreement prior to or simultaneously with the filing of suit.”  Id. at 176.
Judith Stefanac had been Cranbrook’s personnel director and in
connection with the termination of her employment, she was paid for four
weeks of accrued vacation and allegedly for two weeks’ severance, after
signing a release.  Id. at 160.  She later brought suit for wrongful
discharge, sex discrimination and termination in violation of public
policy.  Id.

Cranbrook’s motion for accelerated judgment on the basis of the
release was denied without prejudice.  Id. at 16.  Following a discovery
period of one year, the trial court granted Cranbrook’s renewed motion to
dismiss, agreeing that Stefanac’s failure to tender back the consideration
received in exchange for the release prevented her from attempting to
rescind the agreement.  Id. After initially affirming the trial court’s
judgment, the Court of Appeals instructed the trial judge to issue an order
allowing Stefanac thirty days within which to make restitution to
defendant.  Id. at 162-163.1

With two Justices dissenting, a majority of the Supreme Court
reversed the Court of Appeals’ judgment and reinstated the trial court’s
dismissal of Stefanac’s claims with prejudice.  Id. at 178.  The majority
first addressed Stefanac’s argument that although the release recited that
she had received consideration, she was legally entitled to the money she
had received and therefore did not receive anything of value in exchange
for signing the settlement agreement.  Id. at 164.  The majority proceeded
from the assumptions that Stefanac had executed the release knowingly
and that the consideration recited in the release was received.  Id. at 164-
165.  Relying upon its earlier decision in Leahan v. Stroh Brewery Co.,
420 mich. 108 (1984), the majority reasoned that waiver of the plaintiff’s
duty by the defendant and fraud in the execution are the only exceptions
to the tender back requirement and concluded that Stefanac’s allegations
of fraud were insufficient to bring her within the exception.  Id. at 167. 

The majority decided to leave for another day the question of
whether the tender back rule would preclude a plaintiff seeking solely
equitable relief.  Id. at 169.  The majority also concluded that absent an
appropriate proceeding to determine the validity of the release, it was
unnecessary for it to address either Stefanac’s claim that the release was
invalid because it lacked consideration or the dissent’s contention that its
reading of Leahan contradicted the rule that parol evidence is allowed to
show nonpayment/failure of consideration.  Id. at 171. 

Having concluded that plaintiff had a duty to tender back the
consideration recited in a release, the majority next addressed the period
during which any such tender must take place.  Id. at 172-177.  After
reviewing the case law, the majority held, as indicated above, that where
a legal claim is raised in contravention of a release, the plaintiff must
tender back the consideration recited in the release “prior to or
simultaneously with the filing of suit.”  Id. at 176.  The majority
emphasized that while seemingly harsh, such a rule is necessary to
preserve the stability of release agreements.  Id. at 177.  

In his dissenting opinion, Justice Levin emphasized that Cranbrook
had not raised the tender back issue until a year after suit was commenced
and that Stefanac had deposited the consideration received with the circuit
court only two weeks after it had reinstated her case, contrary to what the
majority opinion had implied.  Id. at 108 and fn 4.  He also noted that
tender of consideration is excused where futile and questioned whether

Cranbrook would have agreed to set aside the release even had Stefanac
tendered back the consideration before commencing suit.  Id. at 181-182.
Finally, Justice Levin also questioned the majority’s reading of Leahan v.
Stroh Brewery Co, supra, and emphasized that because the amount paid to
Stefanac was owing to her as vacation pay, no separate consideration had
actually been paid for the release of her underlying claims.  Id. at 182.2

Justice Levin reminded the majority that the issue before the court
was whether whatever is recited as consideration must be tendered back
before commencing suit; and cited authority for the proposition that
tender back is not required where the creditor (Stefanac) claims both that
the release is invalid or does not bar the action and that the amount recited
as consideration was otherwise owing to the creditor (Stefanac) by the
debtor (Cranbrook).  Id. at 183.  He also observed that Cranbrook’s
motivation was not so much “to prevent unjust enrichment of Stefanac
resulting from retention of the $1,042.31, as it is a desire to convert the
law of tender into a jurisdictional requirement – a new statute of limitation
of sorts, in addition to the one that protects against stale claims – that bars
the costly litigation of potentially embarrassing claims.”  Id.at 184.

Finally, Justice Levin questioned whether Stefanac should have been
given the opportunity to prove fraud or duress as she claimed – that she
was offered a choice between signing away her claims against Cranbrook
for two weeks’ pay or foregoing receipt of amounts that Cranbrook
conceded it owed her for vacation pay, expense reimbursement, retirement
contribution and wages.  Id. at 190-196.  This is significant because while
tender back is required before commencing an action in disaffirmance of
a contract, it is not required where a party attempts to rescind a transaction
on the ground of fraud, mistake, etc.  Nor is tender of consideration
required prior to commencing an action seeking equitable as opposed to
legal relief, suggested Justice Levin.  Id. at 207-211.

While disagreeing with Justice Levin as to whether Stefanac had
been coerced into signing the release, Justice Archer joined in dissent
because he believed that a plaintiff who contests the sufficiency of the
consideration supporting a release agreement should be allowed to
withhold tender of such alleged consideration until there has been a
judicial determination that consideration was in fact paid.  Id. at 225-227.
He would therefore have allowed plaintiff to amend her complaint to
request recession of the release agreement.  Id. at 227.

2. The Sixth Circuit’s rejection of Michigan’s tender back doctrine

McClellan v. Midwest Machining, Inc., 2017 WL 4512583 (W.d.
mich. 2017) (maloney, J.), reversed 900 F.3d 297 (6th Cir. 2018) involved
claims of a pregnant telemarketer (1) that her employment was terminated
because of her pregnancy in violation of Title VII of the Civil Rights Act
of 1964, 42 U.S.C. §2000e et seq. as amended by the pregnancy
discrimination Act, 42 U.S.C. §2000e(k) and michigan’s Elliott-Larsen
Civil Rights Act, m.C.L. 37.2101 et seq.; and (2) that her employer paid
its female workers less than its male workers in violation of the Equal
pay Act of 1963, 29 U.S.C. §206(d), michigan’s minimum Wage Law of
1964, m.C.L. 408.381 et seq. (repealed 2014) and Elliott-Larsen, supra.
According to plaintiff Jena mcClellan, she was called into owner philip
Allor’s office shortly after announcing that she was pregnant and
informed that “Today is your last day.”  Id. at *1.  mcClellan had worked
for midwest for six years, had no discipline in her file and had been
subject to negative comments from her supervisor as a result of her
pregnancy and absences due to prenatal appointments.  Id.

After calling mcClellan into his office, Allor presented her with a
severance agreement and forcefully declared:  “(w)e need to read through
it together, and you can sign it, and we’ll be on our way.”  Id. at *2.
mcClellan testified that she was “blindsided” by the unexpected meeting,
that she felt “bullied” during the meeting, did not feel she could ask
questions after one unsuccessful attempt to question the vacation she had
remaining, and because Allor had closed the door to his office, did not
feel that she could leave.  Id.at *2.  Allor insisted many times that she
sign the agreement, whose broad scope and legal implementations she
did not understand and finally because she felt she had no other option,
mcClellan signed the agreement and accepted a severance payment in
the amount of $4,000.  Id.

(Continued on page 20
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THE SIxTH CIRCUIT’S
REJECTION OF THE
“TENDER BACK” DOCTRINE
(Continued from page 19)

3. United States District Court for the Western District of
Michigan

midwest filed a motion for summary judgment, arguing that
mcClellan’s claims were barred by the common-law doctrines of release
and tender back.  Id. at *1.  district Judge paul maloney, to whom the
case was assigned, acknowledged that genuine issues of material fact
precluded summary judgment with respect to whether mcClellan
“knowingly” and “voluntarily” executed the severance agreement under
the circumstances she described.  Id. Judge maloney therefore turned
his attention to the question of whether mcClellan’s acceptance of and
failure to tender back the $4,000 severance payment barred her claims.
Id. at *2-*4.

Judge maloney started from the recognition that even if a settlement
agreement is not knowingly and voluntarily entered into, any release
contained therein is merely voidable, not void.  Id. at *3.  In other words,
he explained, “even if a party signs a release under duress, she can still
ratify the contract after the duress dissipates.”  Id.  Although Judge
maloney recognized that a few courts have refused to apply the tender
back rule in the Title VII context – relying upon a passage in Oubre v.
Entergy Operations, Inc., 522 U.S. 522, 427 (1998), another in Hogue v.
Southern Ry Co., 390 U.S. 516, 518 (1968) and public policy – he
indicated that he did not find this authority persuasive.  Id.

Instead, Judge maloney invoked the old canard that “(s)tatutes
which invade the common law . . . are to be read with a presumption
favoring the retention of long-established and familiar principles, except
when a statutory purpose to the contrary is evident.”  Id. at *4 (citation
omitted).  He distinguished Oubre and Hogue as involving statutes (the
Older Workers benefit protection Act, 29 U.S.C. §626(f)(i) and FELA,
45 U.S.C. §51 et seq.) containing unique waiver provisions which
supplanted the common law, unlike Title VII and the Equal pay Act.
Judge maloney therefore joined what he described as “the majority of
federal courts, including at least one Court of Appeals” in applying the
tender back doctrine to bar mcClellan’s claims, including her claim under
Title VII, concluding that her decision to file a lawsuit prior to tendering
back (or attempting to tender back) the consideration she received
effectively ratified the release.  Id. at *4.3

4. United States Court of Appeals for the Sixth Circuit

mcClellan appealed the dismissal of her claims to the United States
Court of Appeals for the Sixth Circuit.  With one judge dissenting, the
Sixth Circuit reversed the district Court’s decision and remanded for
further proceedings.  Id. at 310.  The majority opinion was written by
Judge Eric Clay and joined by Chief Judge R. Guy Cole.  

Judge Clay found two reasons for reversing Judge maloney’s
dismissal of mcClellan’s claims.  First, seizing upon a fact which Judge
maloney’s opinion had ignored, he concluded that even if mcClellan were
required to tender back the consideration she had received in order to
pursue her claims under Title VII and the Equal pay Act, she in fact had
done so.  Id. at 309-310.  Three weeks after filing suit and before any
responsive pleading had been filed, mcClellan sent a letter to midwest, at
the direction of her attorney, indicating that she wanted to rescind the
severance agreement and enclosing a check for the $4000 in consideration
she had received.  Id. at 301.  midwest responded by returning the check
a week later, asserting that there was no legal basis for rescinding the
agreement.  Id.

Judge Clay disagreed with Judge maloney’s conclusion that
mcClellan could not pursue her federal claims because she did not tender
back the consideration she had received prior to filing a suit.  Id. at 309.
He emphasized that even if federal law required mcClellan to tender back

the consideration she had received under the release, she was not required
to do so before filing suit but only within a reasonable time after
discovering that the severance agreement revoked her right to bring a
discrimination claim.  Id 4 Given the district Court’s factual finding that
mcClellan did not understand that she had given up her right to sue for
discrimination until engaging counsel to represent her, Judge Clay
concluded that her offer to tender back the consideration fell within a
reasonable time after learning of her rights.  Id.

Second, Judge Clay concluded that reversal of the district Court’s
dismissal of mcClellan’s federal claims was required because “a plaintiff
is not required to tender back consideration received under a severance
agreement before bringing claims for violations of Title VII or (the Equal
pay Act).”  Id. at 303.  He noted that the “tender back doctrine” is rooted
in “general principles of state contract jurisprudence” while federal law
controls the release of a federal cause of action.  Id. at 302-303.  Judge
Clay also found that whether the tender back doctrine applies to claims
brought under Title VII and the Equal pay Act was a question of first
impression in the Sixth Circuit.  Id. at 303.

He carefully analyzed Judge Nathaniel Jones’ decision in Raczak v.
Ameritech Corp., 103 F.3d 1257 (6th Cir. 1997), the only published
decision of the Sixth Circuit that discussed the tender back doctrine in the
context of a release of federal claims.  Id. at 303-304.  In Raczak, Judge
Jones relied upon the Supreme Court’s decision in Hogue v. Southern RR
Co., supra, a case distinguished by Judge maloney, in concluding that
rather than requiring plaintiffs to tender back consideration as a
precondition to bringing suit under the Age discrimination in Employment
Act of 1967 (AdEA), 29 U.S.C. §621 et seq., any consideration received
should simply reduce the judgment amount a successful plaintiff receives
upon bringing suit.  Id.at 1268-1269.

Judge Clay not only disagreed with Judge maloney’s attempt to
distinguish Hogue, but he found that the Supreme Court effectively
ratified Judge Jones’ reasoning in Raczak when a year later it decided
Oubre v. Entergy Operations, Inc., supra.  Oubre involved a purported
release of claims, including claims under the AdEA, which admittedly
failed to comply with the waiver standards under the Older Workers
benefit protection Act (OWbpA), 29  U.S.C. §626(f)(1).  Id. at 304-305.
Entergy argued that the doctrines of tender back and ratification
nevertheless barred Oubre’s claims.  Id. at 305.  The Supreme Court
disagreed, holding that because the release agreement did not conform to
the OWbpA, which establishes “its own regime for assessing the effect
of AdEA waivers, separate and apart from contract law,” the employer
had no defense based on Oubre’s failure to tender back the severance she
had received, “notwithstanding how general contract principles would
apply to non-AdEA claims.”  Id. at 305, quoting in part Oubre v. Entergy
Operations, Inc., supra at 427.

The Sixth Circuit majority drew the following conclusions from
Oubre regarding the application of the tender back doctrine to claims
under federal remedial statutes.  First, the Court said that the Oubre
majority rejected the employer’s argument that a plaintiff must tender
back benefits received under a contract before bringing suit.  Id. at 305,
citing Oubre at 426.  Second, the Court quoted that portion of Justice
Kennedy’s opinion for the Court which recognized that applying the
tender back doctrine to AdEA lawsuits “would frustrate the statute’s
practical operations.”  Id. at 305, citing Oubre at 427.  Judge Clay
emphasized that the AdEA’s remedial goals, which had motivated the
Supreme Court’s decision in Oubre, were equally apposite to mcClellan’s
Title VII and Equal pay Act claims, and that if Judge maloney’s decision
were affirmed, “employers within this Circuit will have every incentive
to pressure employees into executing waivers under duress, or even
engage in deceptive practices to induce them to do so, knowing that it
will be difficult for those employees, especially lower-paid ones, to tender
back the consideration and rescind the agreement.”  Id. at 305. 

The Sixth Circuit majority cited a number of decisions where the
Courts had applied Hogue and Oubre to bar the tender back requirement
under various federal remedial statutes, including §1983, the Jones Act,
46 U.S.C. §688, and ERISA, 29 U.S.C. §1140.  Id. at 305-306.  It
recognized that both Title VII and the Equal pay Act share the AdEA’s
purpose of eliminating discrimination in the workplace and that
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application of the tender back doctrine could be inimical to the
vindication of that statutory objective.  Id. at 306-307.  Finally, Judge
Clay rejected the contrary authority upon which Judge maloney and
midwest relied, including Court of Appeals’ decisions from the Seventh
and Eighth Circuits (one pre-Oubre) and concluded that the reasoning of
Oubre and Hogue applied equally to claims brought under Title VII and
the Equal pay Act and therefore that the tender back doctrine does not
apply to claims brought under those statutes.  Id. at 308.

Judge Tharpar filed a separate opinion, concurring in part and
dissenting in part.  Id. at 311-315.  because Congress did not clearly and
explicitly displace the common law ratification or tender back rule when
it enacted Title VII and the Equal pay Act (unlike the OWbpA amending
the AdEA), Judge Tharpar would have applied both doctrines to
mcClellan’s federal claims and remanded those claims for further fact
finding.  Id. at 311-312.  Even though neither party raised the issue, Judge
Tharpar also posed the interesting question of whether under Erie R. Co.
v. Tompkins, 304 U.S. 64 (1938), state rather than federal common law
should govern the determination as to whether mcClellan had tendered
back the consideration received or ratified the release.  Id. at 312.

Finally, Judge Tharpar’s separate opinion addressed several issues
which he believed should have led the Court of Appeals to remand
mcClellan’s claim for further proceedings before Judge maloney.  First,
with respect to ratification, Judge Tharpar believed that because
mcClellan claimed that she signed the release agreement under economic
duress, further fact finding was necessary to determine if she was still
under duress at the time she cashed the checks she received or whether
that duress had dissipated.  Id. at 313.  Second, with respect to the tender
back doctrine, Judge Tharpar concluded that further fact finding was
necessary to determine whether mcClellan’s offer to return the
consideration to her employer three weeks after filing her lawsuit was
sufficient.  Id.at 313-314.  He pointed out that historically, courts at law
and courts in equity had applied the tender back rule differently – courts
at law requiring that plaintiffs tender back before initiating suit while
equity courts took a more flexible approach, asking only whether plaintiff
tendered back within a reasonable time.  Id.

Judge Tharpar suggested that in order to determine which version of
the rule should apply here, a remand was necessary to consider the
remedy requested by mcClellan.  Id. at 314.  If plaintiff asks for an
equitable remedy, the former equity version of the rules should apply and
if plaintiff seeks legal damages, then the version formerly applied by the
courts at law should govern.  Id. Judge Tharpar also suggested that
assuming the equitable rule applied (at least in part), Judge maloney
should determine on remand whether the timing of mcClellan’s tender
back was reasonable.  Id.at 315.  

—END NOTES—

1 In the interim, the Supreme Court had vacated the Court of Appeals’ initial judgment
and remanded the case for consideration of Stefanac’s argument that she had offered
to tender back the disputed consideration within a reasonable time.  Id.

2 Three checks were delivered to Stefanac after she signed the release.  Two were for
amounts owed her for travel reimbursement and retirement contribution.  Id. at 188.
The third was designated as four weeks’ vacation pay and two weeks’ severance pay.
Id. Stefanac claimed that at the time she was terminated, Cranbrook owed her at
least six weeks’ vacation pay and therefore did not pay her the two weeks’ pay recited
as consideration in the release.  Id. at 189. 

3 Judge maloney declined to exercise jurisdiction over mcClellan’s state law claims.
He indicated that whether she signed the release knowingly and voluntarily under
michigan law and whether she could still tender back the consideration she had
received prior to filing a new lawsuit in state court were questions best left for the
michigan courts to decide.  Id. at *5.

4 Judge Clay pointed out that Judge maloney’s contrary view was based upon
michigan law and Justice Thomas’ dissenting opinion in Oubre v. Entergy

Operations, Inc., supra at 436.  Id. at 310.  In contrast, the Oubre majority held that
the party “electing avoidance” may tender back any benefits received under the
severance agreement not only before filing suit, but at any point “within a reasonable
time after learning of her rights.”  Id. quoting in part Oubre, supra at 425.  This
comports with the Restatement (Second) of Contracts §381 (1)(1981). �
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The ADA does Not Preclude Plaintiff’s Discrimination Claim
under the Fourteenth Amendment 

In Bullington v Bedford County, docket No. 17-5647
(September 25, 2018), the plaintiff, Kaleena bullington, sued her
employer, bedford County Tennessee, alleging that it treated her
differently because of her cancer diagnosis in violation of the
Americans with disabilities Act (“AdA”).  bullington also
alleged that the County’s conduct violated 42 USC § 1983 and
her rights under the Fourteenth Amendment’s Equal protection
Clause.  The U.S. district Court for the Eastern district of
Tennessee granted the County’s motion to dismiss on the
pleadings because bullington failed to file a timely charge with
the Equal Employment Opportunity Commission (“EEOC”), and
because the AdA precluded bullington’s Section 1983 claim.

On appeal, the Sixth Circuit affirmed the dismissal of
bullington’s AdA claim for failure to properly exhaust her
administrative remedies.  It rejected bullington’s argument that
she filed her EEOC charge untimely as a result of poor advice
from her previous attorney.  Specifically, the Court explained that,
while equitable tolling could be based on misleading statements
from the EEOC, bullington’s previous attorney was not
“empowered by law to implement and enforce any discrimination
statutes.”

The Sixth Circuit, however, overruled the district court’s
dismissal of bullington’s Section 1983 claim.  According to the
Court, the district court incorrectly relied upon a previous Sixth
Circuit decision holding that a plaintiff could not use Section 1983
to enforce a purely statutory claim under Title VII, and failed to
account for Fitzgerald v Banstable Sch Comm., 555 US 246
(2009), where the U.S. Supreme Court held that Title IX does not
preclude a Section 1983 claim asserting an Equal protection
violation.  Applying Fitzgerald to bullington’s claims, the Court
concluded that the AdA should not be construed to limit the rights
and remedies under any other law that provides greater or equal
protection rights of disabled individuals.  moreover, the Court
noted, the Sixth Circuit had frequently held that Title VII does not
preempt an Equal protection claim under Section 1983, and the
AdA and Title VII are similar in their remedial schemes.  Thus,
the Sixth Circuit concluded that the AdA was not intended to
displace Section 1983 claims to enforce constitutional rights;
rather, Congress envisioned the AdA to supplement existing
remedies to victims of disability discrimination. 

PBGC May Sue Trust and Successor Companies to Collect
Underfunded Pension Liabilities of Defunct Company

In Pension Benefit Guar Corp v Findlay Indus, Inc, et al,
docket No. 17-3520 (September 4, 2018), following the shutdown
of Findlay Industries’ operations, the pension benefit Guaranty
Corporation (“pbGC”) sued under ERISA to collect Findlay’s
underfunded pension liabilities.  Specifically, pbGC asked the
court to view the trust formed by Findlay’s founder as a “trade or
business” under common control by Findlay, and to apply the
federal common law doctrine of successor liability to hold the son

(Continued on page 22
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of Findlay’s founder, who started new companies using Findlay
assets, liable for some of Findlay’s obligations. The U.S. district
Court for the Northern district of Ohio denied pbGC’s requests
and dismissed the lawsuit.

The Sixth Circuit reversed.  It explained that in 1986, Findlay
transferred two properties to its founder and owner.  Less than a
month later, Findlay’s founder conveyed the properties to an
irrevocable trust, which was to provide for his sisters for life and
then to be distributed equally to his two sons, one of whom was
the trustee.  For 16 years until the day Findlay went out of
business, the trust leased the properties to Findlay.  After all life
beneficiaries of the trust had died, the trust was split between two
sons of Findlay’s founder, who were the majority shareholders
and controlled Findlay in its final years. based on these facts, the
pbGC argued that the trust was jointly and severally liable for
Findlay’s pension liabilities because it was a commonly controlled
“trade or business.” 

The Sixth Circuit agreed, ruling that any entity that leases
property to a commonly controlled company is categorically a
“trade or business” for ERISA purposes.  Focusing only on the
“primary purpose” of an activity to ascertain a “trade or business,”
as Findlay argued, would create dangerous incentives under
ERISA, the Court explained.  Specifically, entities would be
incentivized to engage in reorganization while claiming a different
primary purpose to escape underfunded-pension liability.
According to the Court, what is important for ERISA purposes is
whether the assets are effectively the employer’s and thus should
be used to pay what it had promised its employees, not whether
the employer’s primary motive in dissipating its assets is to escape
liability or otherwise.

According to the Court, by conveying the land to the trust,
Findlay guaranteed that it could still use and control the properties.
meanwhile, because Findlay did not technically own the proper -
ties, they were not included as Findlay’s assets that were subject to
its ERISA obligations.  In other words, the Court explained,
Findlay enjoyed the benefits of the land, but did not take any of
the risk or responsibility that came with its ownership.  The
common-control rule under ERISA, the Court noted, is aimed to
prevent the very type of corporate arrangements at issue.  because
the trust created by Findlay’s founder is a common-control “trade
or business” for ERISA purposes, it may be reached by the pbGC
to satisfy a part of Findlay’s underfunded-pension liabilities. 

As for the successor liability of the Findlay founder’s son’s
companies, the Sixth Circuit found it important that after Findlay
had gone out of business, two companies owned by a son of
Findlay’s founder purchased all of its assets, without assuming
any of Findlay’s $30 million underfunded-pension liabilities,
through a series of transactions totaling $3.4 million.  For the next
four and a half years, the new companies generated profits totaling
$12 million using Findlay’s former assets, employing Findlay’s
former employees, making Findlay’s former products, and selling
to Findlay’s biggest customers.  This, according to the Sixth
Circuit, was enough to hold the son’s companies liable under the
equitable doctrine of successor liability.  Otherwise, the Court
explained, the “fundamental ERISA policy of protecting
employees” would be frustrated.  “Holding Findlay responsible,”
the Court noted, “is a commonsense answer that fulfills ERISA’s
goals.” �
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UNITED STATES 

SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Justice Kavanaugh on Employment Law

Associate Justice brett m. Kavanaugh took his seat on the
United States Supreme Court on October 6, 2018.  For the 12
years that he sat on the bench of the United States Court of
Appeals for the district of Columbia Circuit, Justice Kavanaugh
over whelm ingly found in favor of employers in employ ment dis -
crimination, harassment and retaliation suits. There are several
employ ment cases on the Supreme Court’s docket this term that
may provide insight as to Justice Kavanaugh’s proclivities in
deciding issues of employment law.

The Supreme Court’s first oral argument on the first day of
its new term concerned whether the Age discrimination in
Employment Act applies to public employers with less than 20
employees.  The plaintiffs in Mount Lemmon Fire District v.
Guido, 859 F.3d 1168 (9th Cir. 2017) were the two oldest full-
time employees of the defendant Fire district, a political
subdivision of the State of Arizona.  After the Fire district
terminated their employment, these two employees filed a lawsuit
alleging age dis crimination.  The trial court dismissed the suit on
the grounds that the Fire district was not an “Employer” under
the AdEA because it did not employ 20 or more employees.  29
U.S.C. §630(b).  plaintiffs appealed, arguing that the definition of
Employer in the statute should not be interpreted to include the
20 employee minimum if the employer is a State or a political
subdivision of a State.  The Court of Appeals agreed with the
plaintiffs, reversed the trial court’s decision, and remanded the
case.  The Fire district successfully sought cert on this issue of
statutory interpretation.

The Court heard oral argument in Lamps Plus, Inc. v. Larela,
No. 17-988 on October 29, 2018.  In that case, an employee filed
a class action lawsuit against his employer alleging negligence,
breach of contract, invasion of privacy and other claims arising
out of a data breach of employees’ personal identifying
information.  defendant moved to compel bilateral arbitration on
the basis of an Arbitration Agreement it required plaintiff to sign
as a condition of employment.  The Agreement contained no
mention of class arbitration.  The district court refused to compel
bilateral arbitration in lieu of class arbitration, finding the
arbitration agreement to be ambiguous as to class arbitration and
also a contract of adhesion.  The court ordered the case to proceed
as a class-wide arbitration.  Lamps plus appealed on the grounds
that the parties did not agree to class arbitration.  The Ninth Circuit
Court of Appeals denied the appeal and affirmed the district
court’s decision.  Lamps plus sought cert on the issue of “whether
the Federal Arbitration Act forecloses a state-law interpretation
of an arbitration agreement that would authorize class arbitration
based solely on general language commonly used in arbitration
agreements.”  petition for Writ of Certiorari, 2018 WL 389119.

Later in this term, the Court will hear oral argument in
another case involving an arbitration agreement.  In Oliveira v.
New Prime, Inc., 857 F.3d 7 (1st Cir. 2017), the plaintiff graduated
from New prime’s truck driver appren tice ship program.  After he



graduated from that program, and upon rec om  mendation from
New prime, the plaintiff formed an LLC and entered into an
independent contractor truck driver agreement with New prime.
The Agreement contained a mandatory arbitration clause.  After
New prime allegedly consistently under paid him in violation of
the Agreement, the plaintiff stopped driving as an independent
con tractor for New prime.  One month later, New prime hired
plaintiff as an employee truck driver.  Nevertheless, the plaintiff
brought a puta tive class action against New prime for minimum
wage violations, breach of contract and unjust enrich ment.  New
prime sought to compel arbitration per the terms of the
Agreement. The plaintiff responded that the Agreement was an
employment agreement and thereby exempt under Section 1 of
the Federal Arbitration Act.  He also argued that a judge, not an
arbitrator, should decide the issue of arbitrability.  The trial court
denied New prime’s motion to compel arbi tration and ordered
the parties to conduct discovery on the issue of the plaintiff’s
employment status and the applicability of the Section 1
exemption.  New prime appealed. The Court of Appeals held that
the district court had jurisdiction to determine arbitrability and
also that the Section 1 exemption applied to the Agreement.  New
prime sought cert, and the Supreme Court granted the petition
to consider two questions: should questions about the
applicability of the Section 1 exemption of the Federal
Arbitration Agreement be decided by a court or an arbitrator; and
does the Federal Arbitration Act apply to indepdendent
contractor agreements?  New Prime Inc. v. Oliveira, 138 S.Ct.
1164 (Feb. 26, 2018). �
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Oh, Bitter Dicta

If you’ve ever been to a training program for labor
arbitrators you know that we are supposed to avoid dicta.  The
idea is to answer the question before us and resist the
temptation to offer gratuitous advice.

At the same time, and equally important, an arbitrator must
explain the reasoning behind his award.  It is not helpful to the
parties if the award just contains the arbitrator’s conclusion.
Without the arbitrator’s reasoning, the award cannot provide
any guidance to the parties to inform their future conduct.

The careful reader will have noticed that these two
essential rules directly contradict one another.  Every word the
arbitrator must include to explain the reasoning behind his
award is dicta that he must exclude to avoid offering gratuitous
opinion or advice.

perhaps that overstates the problem. but it is at least true
that the sweet spot—where the award provides just enough
explanation but not too much dicta—is an elusive one.

Consider the following case.

Superviser Jones tells worker Smith to put the red
boxes on the roof.

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

Smith doesn’t do it.

Jones issues discipline.

At the hearing Smith argues:

It’s stupid to put the red boxes on the roof.

We never do it that way.

We’re just going to have to take them back down
tomorrow.

Taking the red boxes to the roof is hot and
sweaty and boring and pointless.

And a waste of time and effort.

And Jones just told me to do that because he is a
rotten expletive deleted.

The arbitrator finds, as he must, that the employer has the
right to direct the workforce; Smith should obey now and
grieve later; and the shop floor is not a debating society. 

So far, so good. but suppose the record also shows that
everything Smith said is perfectly true.  It was a stupid, point less,
wasteful, expensive order, and it was issued because Jones
doesn’t like Smith and enjoys making his life miserable.  What,
if anything, should the award say about that? 

There is a range of options.  The arbitrator could say
nothing about the order.  He could say that since the order is
not illegal, immoral, or dangerous, the employer is entitled to
issue it and entitled to have it obeyed.  He could say, “The
wisdom of the order is not before me” which signals that he
can see the order was stupid and vindictive, but he has no
authority to do anything about it.

The arbitrator can say:

In ruling that the employer had the authority under
the contract to direct Smith to put the red boxes on
the roof, I am not expressing any opinion on the
question of whether the order was prudent or sensible
or represented sound business judgment. my role as
a labor arbitrator does not include evaluating business
judgment. The question before me is only whether
the CbA provides the employer the authority to issue
such an order.  I am constrained to find that it does. 

Or the arbitrator can make a finding:

I am persuaded that Jones’ order was stupid,
pointless, wasteful, vindictive, and issued solely to
harass the Grievant. Nevertheless, under generally
accepted principles of labor arbitration, I must find
that Jones was entitled to issue the order, and Smith
was obliged to obey it. 

An arbitrator who says nothing about the order takes the
risk that he will be perceived as having failed to understand
the union’s case.  An arbitrator who says bad things about the
order takes the risk that he will be perceived as shooting off his
mouth about stuff that’s none of his business.  And an
arbitrator who tries to find the sweet spot—by signaling or
implying without actually finding that the order was stupid—
risks being vilified by both sides.

It’s tricky.

Readers are encouraged to send comments to me at
bagman@ameritech.net.  If I get enough interesting com ments
I’ll do another column about this. �
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