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comparators or third parties, for example, social security num-
bers, dates of birth in non-age cases, home addresses, personal
phone numbers, personal email addresses, etc.

• Any reference to charges filed against the Respondent by
other charging parties. Questions and Answers for Respon-
dents on EEOC’s New Position Statement Procedures, https://
www.eeoc.gov//employers/position_statement_procedures.cfm.

Due to this new procedure, employers should be careful to
provide only non-confidential information in both their position
statement as well as attached supporting documentation.  And, if
an employer needs to provide confidential information, it should
provide this information separately and clearly marked as “confi-
dential”.  This is especially important as it pertains to charges
brought by current employees who may or may not be represented
by an attorney and who could be in a position to share the infor-
mation with others.

This procedure also highlights yet another reason why em-
ployers should conduct prompt, thorough and impartial investiga-
tions.  Since the position statement is often provided shortly after
the employer learns of the allegations, the position statement may
(in the best case scenario) contain incomplete information, or (in
the worst case scenario) contain inaccurate information. 

II. EEOC SELECT TASK FORCE ON THE STUDY OF
HARASSMENT IN THE WORKPLACE
This Report, written by two EEOC Commissioners and Co-

Chairs of the Task Force and issued in June 2016, summarized its
key findings and highlighted detailed recommendations and helpful
tools to “aid in designing effective anti-harassment policies; devel-
oping training curricula; implementing complaint, reporting, and in-
vestigation procedures; creating an organizational culture in which
harassment is not tolerated; ensuring employees are held account-
able; and assessing and responding to workplace ‘risk factors’ for
harassment,”https://www.eeoc.gov//eeoc/task_force/harassment/
index.cfm.

The Task Force was formed to examine the problem of harass-
ment in the workplace in all its forms and to identify new and cre-
ative ways by which it might be prevented and eliminated.
According to the Executive Summary, EEOC found that many em-
ployees fear some form of retribution if they report the harassment.
Also, many employees believe their claims will not be taken seri-
ously.  The Executive Summary noted: “because the focus was on
prevention, the Task Force did not confine itself to the legal defini-
tion of workplace harassment, but rather included examination of
conduct and behaviors which might not be ‘legally actionable’ but
left unchecked, may set the stage for unlawful harassment,” supra.

Among other things, The Task Force identified 12 Recom-
mendations Regarding Harassment Policies and Procedures,
which it opined, if followed, can go a long way in helping to pre-
vent harassment.

(Continued on page 2)
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The Equal Employment Opportunity Commission (EEOC) was
very active in 2016.   It took many purposeful actions directed specif-
ically at harassment and retaliation, from spearheading task forces,
to engaging in special initiatives, revising Enforcement Guidelines,
and changing long standing practices and procedures.  Any one of
these activities on its own impacts the workforce.  Taken together,
they will have a significant impact on employers and employees alike. 

Unlike many of EEOC’s initiatives and guidelines from prior
years, its 2016 activities finally seem to recognize that one of
EEOC’s main mandates is to prevent harassment and retaliation,
not simply penalize wrongful acts.  This article will briefly discuss
these activities on harassment and retaliation and the impact they
may have in the workplace. 

I. NATIONAL PROCEDURES REGARDING RELEASING
POSITION STATEMENTS
The Commission began 2016 by announcing the implementation

of a national procedure for allowing all Charging Parties to request a
copy of an employer’s position statement and any non-confidential
attachments while a charge of discrimination is pending.   

The Commission issued “Questions and Answers for Respon-
dents” and “Questions and Answers for Charging Parties” which
are helpful and which both can be found on EEOC’s website.

The “Q & A” for charging parties expressly provides that
charging parties will be informed when they file a charge of dis-
crimination that they will be able to see the respondent’s position
statement and attachments if they request it.  

The “Q & A” for respondents suggests the position statement
should refer to, but not identify, information the respondent asserts
is confidential.  If the respondent relies on confidential informa-
tion in the position statement, it should provide the information
in separate attachments and designate them as follows: 

• Sensitive medical information (except for the Charging
Party’s medical information).

• Social Security Numbers.
• Confidential commercial or confidential financial information.
• Trade secrets information.
• Non-relevant personally identifiable information of witnesses,
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• Employers should adopt and maintain a comprehensive
anti-harassment policy (which prohibits harassment based
on any protected characteristic, and which includes social
media considerations) and should establish procedures con-
sistent with the principles discussed in this report.

• Employers should ensure that the anti-harassment policy,
and in particular details about how to complain of harassment
and how to report observed harassment, are communicated
frequently to employees, in a variety of forms and methods.

• Employers should offer reporting procedures that are multi-
faceted, offering a range of methods, multiple points-of-
contact, and geographic and organizational diversity where
possible, for an employee to report harassment.

• Employers should be alert for any possibility of retaliation
against an employee who reports harassment and should
take steps to ensure that such retaliation does not occur.

• Employers should periodically “test” their reporting system
to determine how well the system is working.

• Employers should devote sufficient resources so that work-
place investigations are prompt, objective, and thorough.
Investigations should be kept as confidential as possible,
recognizing that complete confidentiality or anonymity will
not always be attainable.

• EEOC and the National Labor Relations Board should con-
fer, consult, and attempt to jointly clarify and harmonize
the interplay of the National Labor Relations Act and fed-
eral EEO statutes with regard to the permissible confiden-
tiality of workplace investigations, and the permissible
scope of policies regulating workplace social media usage.

• Employers should ensure that where harassment is found
to have occurred, discipline is prompt and proportionate to
the behavior(s) at issue and the severity of the infraction.
Employers should ensure that discipline is consistent, and
does not give (or create the appearance of) undue favor to
any particular employee.

• In unionized workplaces, the labor union should ensure that
its own policy and reporting system meet the principles out-
lined in this section.

• EEOC should, as a best practice in cases alleging harass-
ment, seek as a term of its settlement agreements, concili-
ation agreements, and consent decrees, that any policy and
any complaint or investigative procedures implemented to
resolve an EEOC charge or lawsuit satisfy the elements of
the policy, reporting system, investigative procedures, and
corrective actions outlined above.

• EEOC should, as a best practice in cases alleging harassment,
seek as part of its settlement agreements, conciliation agree-
ments, and consent decrees, an agreement that researchers will
be allowed to work with the employer in assessing the impact
and efficacy of the policies, reporting systems, investigative
procedures, and corrective actions put into place by that em-
ployer. While we encourage EEOC to seek such an agreement
when appropriate, we do not suggest that the agency must do
so in all instances, or that failure to obtain such an agreement
should derail otherwise acceptable settlement proposals.
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smaller employers and newer or “start up” firms. While we
encourage EEOC to seek such an agreement when appropri-
ate, we do not suggest that the agency must do so in all in-
stances, or that failure to obtain such an agreement should
derail otherwise acceptable settlement proposals.

• Groups of employers should consider coming together to
offer researchers access to their workplaces to research the
effectiveness of trainings, particularly in the context of ho-
listic harassment prevention efforts, in a manner that would
allow research data to be aggregated and not identify indi-
vidual employers.

• EEOC should compile a resource guide for employers that con-
tains checklists and training modules for compliance trainings.

• EEOC should review and update, consistent with the rec-
ommendations contained in this report, its anti-harassment
compliance training modules used for Technical Assistance
Seminars, Customer Specific Trainings, trainings for Fed-
eral agencies, and other outreach and education programs.

III. FINAL ENFORCEMENT GUIDANCE ON RETALIA-
TION AND RELATED ISSUES
On the heels of Harassment Task Force Report, EEOC on Au-

gust 25, 2016, issued its Final Enforcement Guidance on Retali-
ation and Related Issues.  This is the first revision since the
Guidelines were enacted in 1998.

The Guidance addresses retaliation under each of the statutes
enforced by EEOC.  Topics explained in the Enforcement Guid-
ance include: 

• The scope of employee activity protected by the law.
• Legal analysis to be used to determine if evidence supports
a claim of retaliation.

• Remedies available for retaliation.
• Rules against interference with the exercise of rights under
the ADA.

• Detailed examples of employer actions that may constitute
retaliation.

Perhaps most helpful are the detailed examples provided by
the EEOC of activity that may constitute protected activity
(whether under the opposition clause or the participation clause).
Examples of protected opposition include:

• Complaining or threatening to complain to anyone about
alleged discrimination against oneself or others;

• Providing information in an employer’s internal investiga-
tion of an EEO matter;

• Picketing in opposition to discrimination; or
• Refusing to obey an order reasonably believed to be
 discriminatory;

• Advising an employer on EEO compliance;
• Resisting sexual advances or intervening to protect others;
• Passive resistance (allowing others to express opposition); and
• Requesting reasonable accommodation for disability or
 religion.

In addition to the comprehensive Guidance and very detailed
examples, the Commission issued two user-friendly resource doc-
uments: 1. Questions and Answers, https://www.eeoc.gov/laws/
guidance/retaliation-qa.cfm; and 2. Small Business Fact Sheet: Re-
taliation and Related Issues, https://www.eeoc.gov/laws/guidance/
retaliation-factsheet.cfm condensing the major points of the Guid-

• Groups of employers should consider coming together to offer
researchers access to their workplaces to research the effective-
ness of their policies, reporting systems, investigative proce-
dures, and corrective actions put into place by those employers,
in a manner that would allow research data to be aggregated in
a manner that would not identify individual employers.

Again, while not citing legal standards, EEOC pointed to activ-
ities it believes might help prevent harassment.  And, as seen by the
settlements it has entered into during the last two quarters of 2016,
EEOC is continually attempting to include non-monetary require-
ments into its conciliation / consent agreements.  Indeed, throughout
the year, it shored up its demands at the conciliation stage and in its
consent orders during the settlement process.  For example, in Au-
gust, in EEOC v. R.V. Associates Limited, d/b/a Windsor Inn, Civil
Action No. 1:16-cv-00197-RDB, U.S. District Court for the District
of Maryland Baltimore Division, a sex harassment and retaliation
settlement, EEOC required the employer to retain an independent
monitor to investigate any complaint of harassment and retaliation
and make recommendations on resolving those complaints.  In Sep-
tember in EEOC v. Phillips Lighting of North America Corp., 2:15-
cv-09296, a retaliation case, EEOC required the employer to conduct
training and submit annual compliance reports to the EEOC.  Also
in September, in EEOC v. Mayflower Seafood of Goldsboro, Inc.,
Civil Action No: 5:15-cv-00636- BO, a sex harassment and retalia-
tion case, EEOC required the company to report any action it takes
in response to any harassment complaint and submit to monitoring
for two years.   Coupled with the fact that EEOC is now tracking
employers’ compliance with consent orders and enforcing them, em-
ployers would be well served to put procedures in place to comply.  

EEOC is not only requiring employers to train as part of their
settlements; EEOC is attempting to oversee the training and re-
quiring employers to seek approval of the trainers, syllabus and
materials they use.  Demonstrating just how important it believes
training to be, the Task Force also articulated seven Recommen-
dations Regarding Anti-Harassment Compliance Training.

• Employers should offer, on a regular basis and in a univer-
sal manner, compliance trainings that include the content
and follow the structural principles described in this report,
and which are offered on a dynamic and repeated basis to
all employees.

• Employers should dedicate sufficient resources to train
middle-management and first-line supervisors on how to
respond effectively to harassment that they observe, that is
reported to them, or of which they have knowledge or in-
formation – even before such harassment reaches a legally-
actionable level.

• EEOC should, as a best practice in cases alleging harass-
ment, seek as a term of its settlement agreements, concili-
ation agreements, and consent decrees, that employers
adopt and maintain compliance training that comports with
the content and follows the structural principles described
in this report.

• EEOC should, as a best practice in cases alleging harass-
ment, seek as a condition of its settlement agreements, con-
ciliation agreements, and consent decrees, an agreement that
researchers will be allowed to work with the employer to as-
sess the climate and level of harassment in respondent work-
places pre- and post-implementation of compliance trainings,
and to study the impact and efficacy of specific training com-
ponents. Where possible, this research should focus not only
on the efficacy of training in large organizations, but also
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the fact that the Commission, quietly but expressly affirmed the
proactive strategies outlined by the Co-Chairs in EEOC’s Report of
the Select Task Force on the Study of Harassment in the Workplace.   

While this paper is not intended to be a primer on the SEP,
EEOC identified several substantive areas of focus specifically re-
lating to harassment and retaliation in the SEP.  The issues that it
believes will have strategic impact relating specifically to harass-
ment and retaliation include:

• Protecting Vulnerable Workers – EEOC will focus on ha-
rassment and retaliation against vulnerable workers, includ-
ing immigrant and migrant workers, as well as persons
perceived to be members of these groups and members of
underserved communities.

• Preserving Access to the Legal System – EEOC will focus
on policies and practices that limit substantive rights, dis-
courage or prohibit individuals from exercising their rights,
or impede EEOC’s investigative or enforcement efforts.
Specifically, EEOC will focus on significant retaliatory
practices that effectively dissuade others in the workplace
from exercising their rights.  For example, as EEOC notes:
“firing a senior director who reports a pattern of discrimi-
nation at the workplace sends a strong message to others
not to complain about or to report discrimination”.  

• Preventing Systemic Harassment – EEOC notes that strong
enforcement with appropriate monetary relief and effective
injunction relief to prevent future harassment of all protected
groups is critical, but not sufficient.  It expressly stated once
again, in addition, that the Commission believes a concerted
effort to promote holistic prevention programs, including
training and outreach, will greatly deter future violations.

CONCLUSION
EEOC in its 2016 pronouncements, makes it clear that: (1) Em-

ployers should devote adequate resources to training and investiga-
tions; (2) Employers need a clear complaint procedure; (3)
Employees need to know how to complain; and (4). Supervisors
need to be trained in how to respond to complaints.   Employment
law practitioners on both the plaintiff and defense sides can assist
their clients by helping to alert them to these developments and
evolving standards.  On the management side, counsel can assist em-
ployers by helping them to develop procedures and training curricula
in line with the suggested guidance.  The employment community
as whole benefits from effective implementation of measures de-
signed to reduce harassment and retaliation in the workplace. One
final cautionary note: it will be interesting to see what effect, if any,
the change of administrations following the 2016 election will have
on EEOC direction and policy. �

ance.  As EEOC Chair indicated: “Retaliation is asserted in nearly
45 percent of all charges we receive and is the most frequently al-
leged basis of discrimination.  The examples and promising prac-
tices included in the guidance are aimed at assisting all employers
reduce the likelihood of retaliation.” Again, unlike past years, the
Commission appears to be engaging in additional preventative ac-
tivities beyond remediation activities.  

Like its Select Task Force Report on the Study of Harassment
in the Workplace, the Commission relies heavily on its study/hear-
ings on retaliation and suggests many of the same practices for
employers to take to help reduce the risk of retaliation violations.
These “Promising Practices” include:

A. Written Employer Policies
B. Training
C. Anti-Retaliation Advice and Individualized Support for

Employees, Managers and Supervisors
D. Proactive Follow-Up
E. Review of Employment Actions to Ensure EEO Compliance

While EEOC has aggressively expanded those individuals it
believes to be engaged in protected activity in the last few years,
and while the courts have not adopted wholesale EEOC’s wide
expansion, the courts are following suit in many instances.  In the
Commission’s view, all employees who engage in opposition ac-
tivity are protected from retaliation, even if they are managers,
human resources personnel, or other EEO advisors, regardless of
their job duties or managerial status and regardless of whether
they are individuals who are being harassed or discriminated
against or simply spoke up for others.

As these issues are hammered out by the courts, the exam-
ples cited by EEOC in the Enforcement Guidance, should be a
valuable resource for all parties. 

IV. UPDATED STRATEGIC ENFORCEMENT PLAN FOR
THE YEARS 2017-2021
Famously, in 2012 EEOC issued a Strategic Enforcement

Plan (SEP) for 2013-2016 establishing substantive area priorities
and setting forth strategies to integrate all components of EEOC’s
enforcement to have a strategic impact to advance equal employ-
ment and freedom from discrimination in the workplace.
EEOC’s SEP for the years 2017-2021, sets forth a continued com-
mitment to focus its efforts on those activities while at the same
time, tweaking some and adding a couple of areas.  The same prin-
ciples that guided the development of the earlier plan, namely a
targeted approach, an integrated approach, and accountability,
continue to guide the Plan for years 2017-2021. The Commission
reaffirmed its commitment to a nationwide, strategic, and coordi-
nated systemic program as one of EEOC’s top priorities.  

This means that EEOC will continue its efforts of working with
other agencies, organizations and private attorneys, relying more
heavily on a nationwide approach and its resources across the nation,
to prevent and remedy harassment and retaliation.   Noteworthy is

WILL EEOC’S 2016 ACTIONS ON
HARASSMENT AND RETALIATION
CAUSE LAWYERS TO BE BUSIER
THAN EVER IN 2017?
(Continued from page 3)

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature  article for

Lawnotes. But the muse is elusive. And you just
can’t find the perfect topic. You make the excuse
that it’s the press of other business but in your
heart you know it’s just writer’s block. We can
help. On request, we will help you with ideas
for article topics, no strings attached, free
consultation. Also, we will give you our ex-
pert assessment of your ideas, at no charge.

No idea is too ridiculous to get assessed. This is how Larry Flynt got started.
You have been unpublished too long. Contact Lawnotes editor Stuart M.
Israel at Legghio & Israel, P.C., 306 South Washington, Suite 600, Royal
Oak, Mich igan 48067 or (248) 398-5900 or israel@legghioisrael.com.



(Continued on page 6)

LABOR AND EMPLOYMENT LAWNOTES (WINTER 2017)                                                                                                                                                  Page 5

ARE INDEPENDENT
CONTRACTORS ON
LIFE SUPPORT?

                                                                                             
Robert A. Boonin

Dykema

In light of a July 2015 Administrator’s Interpretation (“AI”) of
the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201, et seq., it
appears that the Wage and Hour Division (“WHD”) will rarely rec-
ognize a worker designated as an independent contract as being cor-
rectly classified.  “Most workers are employees under the FLSA,”
and therefore many who are classified as “independent contractors”
are misclassified.1 This was the pronouncement of the Wage and
Hour Administrator David Weil in one of his sporadically issued AIs.
The analysis for determining independent contractor status under the
AI applies to the FLSA and FMLA, though it is likely the EEOC
and the NLRB will at least indirectly attempt to similarly apply these
standards even though the definition of “employ” under the statutes
enforced by those agencies differ from the FLSA and FMLA.2

I. The Department of Labor’s “Build-Up” to the AI
The tenor of the announcement was not unexpected.  The

Obama Administration has been openly hostile to employers clas-
sifying workers as independent contractors from its outset.  For in-
stance, in April 2010, the Administration announced as part of its
Regulatory Agenda that the DOL would develop regulations under
the theme “Plan/Protect/Prevent” and require employers to be
proactive in complying with the FLSA by better documenting how
they classify employees as exempt or workers as independent con-
tractors.3 As a part of this conceptual rule, employers would also
have had to notify independent contractors that the employer did
not classify them as employees, and if they had questions about
their classification, they could call the DOL.  According to the DOL,
this proactive mechanism was necessary because too many employ-
ers had a “catch me if you can” attitude when it came to wage and
hour compliance.4 Around this same period, bills were introduced
in Congress with an intent to shake loose misclassifications and im-
prove what was perceived as a widespread breach in compliance.5

Due to other regulatory changes taking priority, these regu-
latory undertakings have yet to materialize.  And due to the polit-
ical realities in Congress, even though these types of bills have
been introduced in each of the Congress since 2010, these bills
have never left their respective legislative committees.  

Nonetheless, targeting the perceived independent contractor
misclassification issue has continued to be a theme for the Ad-
ministration.  This theme has continued for two basic reasons.
One reason relates to the fact the true independent contractors fall
outside of the protections of many employment laws, e.g., the
FLSA, FMLA, OSHA, unemployment insurance and workers’
compensation.  The other reason, and perhaps more cynically, is
that misclassifications of this nature hurt the governments’ treas-
uries.  If more workers would be classified as employees, tax with-
holdings would increase, as would contributions to FICA,
Medicare, state and federal unemployment fund and state work-
ers’ compensation programs. 

A number of initiatives on this front have therefore ensued.
One such initiative has been the federal/state cooperation memo-
randa of agreements.  Over the past few years, the DOL has en-
tered into misclassification “partnerships” of varying sorts with
35 states.6 Most of these agreements entail information sharing

between state agencies and the federal counterparts so that when
one concludes that an employer has misclassified workers, it no-
tifies the other.  Some agreements go further through which the
state agencies and the DOL coordinate their enforcement efforts.7

According to the WHD, as a direct result of these partnerships, in
fiscal year 2015 more than $74 million in back wages for more
than 102,000 workers in industries such as the janitorial, tempo-
rary help, food service, day care, hospitality and garment indus-
tries. Another initiative has been through a WHD educational or
awareness campaign, which was first surfaced in a major way by
publication of a Fact Sheet in 2014.8

II. The AI is Issued
By issuing the AI in July 2015, the WHD enhanced its Fact

Sheet criteria and figuratively drew a new “line in the sand.”  This
AI more clearly reflects the Administrator’s long held view, a view
he developed as an academic, that worker misclassification is
widespread and the problem has compounded as the economy has
become more fissured.  

Significantly, the AI was issued without the normal notice
and comment periods required of regulations; in fact, no input
from the employer community was sought on this matter.  Instead,
by announcing its initiative as an AI, the DOL has side-stepped
protocols for promulgating regulations.  Under the Administrative
Procedures Act (“APA”), the notice and comment process only
applies to “substantive rules,” not to interpretative rules, general
statements of polices, and the like.  Perez v. Mortgage Bankers
Association, 135 S. Ct. 1199 (2015).  The DOL contends that its
AI is not substantive, but rather a reiteration of current law and
legal standards, and thereby not subject to the APA.  If that is the
case, then the AI is entitled to less deference accorded formal reg-
ulations.  Chevron U.S.A., v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984).  Courts, though, often blur the lines in
terms of deference, and often yield to guidance such as AIs when-
ever the guidance is plausible.  See, e.g., Lewis v. Huntingdon Na-
tional Bank, 838 F. Supp. 2d 703 (S.D. Ohio 2012).  It is too early
to tell how much deference this AI will be given, but it is likely
that following the Supreme Court’s holding in Perez which upheld
an AI regarding mortgage loan officers, courts will construe this
AI as an “interpretative rule” and thereby uphold its application.

The AI portends to be a compilation and synthesis of long-
standing precedent regarding who is and who is not an independ-
ent contractor under the FLSA and FMLA.  To be sure, the
standards in the AI are not new, but the AI tends to enhance the
significance of decisions deciding against contractor status.  In
essence, it appears that the DOL has selectively gone through the
case law and only considered the cases which supported its desire
to tip the scales against a finding contractor status.  Using the AI
as a lens, courts will likely incorporate these standards going for-
ward and thereby make it more difficult for contractor designa-
tions to survive legal challenges.

III. The AI’s Foundation – A Broad Meaning of “Employ-
ment, and a New Concept of “Economic Dependency”
The AI begins by analyzing the meaning of “employ” under

the FLSA, which is to “suffer or permit to work.”  This definition
is broader than the common law “control test,” and as result, the
AI minimizes the criterion of “control” and adopts – at least in
name – the commonly applied “economic realities” test.   The AI
states that the FLSA’s “suffer or permit” definition encompasses
more workers within its scope than a mere “control” concept.  It
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further states that, in accordance with longstanding case law, when
applying the economic realities test in the context of the FLSA, it
must be done in a manner recognizing that “suffer or permit” is in-
tended to a have a very broad scope.  The AI states:

When determining whether a worker is an employee or
independent contractor, the application of the economic
realities factors should be guided by the FLSA’s statutory
directive that the scope of the employment relationship
is very broad.9

Even though the Administrator claims to be adopting the eco-
nomic realities test recognized by the courts and states that the
control test should not be controlling, the Administrator also has
spun the economic realities to test in a way narrowing the scope
of who can be deemed an independent contractor.  He has done
so in at least two ways.  First, he has morphed the common law
underpinning economic realities into an “economic dependence”
test, which is a tact not widely endorsed by the courts.  In this re-
gard, the Administrator once blogged: “Ultimately, the goal is not
simply to tally which factors are met, but to determine whether
the worker is economically dependent on the employer (and thus
its employee) or is really in business for him or herself (and thus
its independent contractor).”  Second, the Administrator has so
deemphasized the control element of the economic realities test
that it has been virtually neutralized.  The bottom line, as ex-
plained in the AI, is that the goal when evaluating an independent
contractor is to determine the following:

The ultimate inquiry under the FLSA is whether the
worker is economically dependent on the employer or
truly in business for him or herself.  If the worker is eco-
nomically dependent on the employer, then the worker
is an employee.  If the worker is in business for him or
herself (i.e., economically independent from the em-
ployer), then the worker is an independent contractor.10

The Administrator then stresses that the application of the
economic realities test is not a mechanical checklist, but rather is
a “qualitative” and not a “quantitative” analysis.11 This qualitative
review, though, is to be done in a manner aimed at determining if
there is sufficient economic independency to not be deemed an
employee.  Thus, the approach – according to the Administrator
– is essentially to rebut a presumption of employment status.  Fur-
ther towards this end, the AI rejects any designation agreed to by
an employer and a worker as to one’s independent contractor sta-
tus.  In this regard, the AI states:

[T]he economic realities of the relationship, and not the
label an employer gives it, are determinative.  Thus, an
agreement between an employer and a worker designat-
ing or labeling the worker as an independent contractor
is not indicative of the economic realities of the working
relationship and is not relevant to the analysis of the
worker’s status.12

IV. The Six Factor Economic Realities Test and the DOL’s
Perception of What Those Factors Mean

Six factors are formally used in the economic realities test,
but the AI begrudgingly recognizes that courts are not limited to
those six factors.  Courts may also consider additional factors
depending on the circumstances.13 Consequently, no one factor
is determinative.  The six factors recognized by the WHD, along
with their respective key descriptors as provided in the AI, are as
follows:

1. Is The Work An Integral Part Of The Employer’s
Business?14
• This factor is viewed as “compelling” in the analysis.  
• If the work is integral to the business, then the worker
is likely an employee, and conversely, if it is not integral
to the business, then the worker may be an independent
contractor.  

• Work can be integral “even if the work is just one com-
ponent of the business and/or is performed by hundreds
or thousands of other workers.”

2. Does The Worker’s Managerial Skill Affect The
Workers’s Opportunity For Profit Or Loss?15
• Focus is on whether “managerial skill” can affect profit
or loss.

• If the worker is in business for him or herself, there
must be possibility of profit and loss.

• The worker’s managerial skill must be applicable to
more than the current job.

• Does the worker make decisions such as hiring others,
purchasing materials or equipment, advertising, renting
space and managing time tables?

• Merely being able to work more hours or accept more
work from the employer is indicative of employee
 status.

3. How Does The Worker’s Relative Investment Compare
To The Employer’s  Investment?16
• “The worker should make some investment (and there-
fore undertake at least some risk for a loss) in order for
there to be in an indication that he or she is an inde-
pendent business.”

• Such investments may include furthering a business’s
capacity to expand, reduce its cost structure, or extend
the reach of the contractor’s market.

• Workers’ investments are weighed against the em-
ployer’s relative investment; it should not be relatively
minor if it is by a true contractor.

• The comparison to the employer’s investment is not to
be limited to the employer’s investment in the particular
job performed by the worker.

4. Does The Work Performed Require Special Skill And
Initiative?17
• “A worker’s business skills, judgment, and initiative,
not his or her technical skills, will aid in determining
whether the worker is economically dependent.”

• Specialized skills to perform the work to be performed
are not pertinent.

5. Is The Relationship Between The Worker And The
Employer Permanent Or Indefinite?18
• “Permanency or indefiniteness in the worker’s
relationship with the employer suggests that the worker
is an employee.  After all, a worker who is truly in
business for him or herself will eschew a permanent or

ARE INDEPENDENT CONTRACTORS
ON LIFE SUPPORT?
(Continued from page 5)
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indefinite relationship with an employer and the
dependence that comes with such permanence or
indefiniteness.”

• “Even if the working relationship lasts weeks or months
instead of years, there is likely some permanence or
indefiniteness to it as compared to an independent
contractor, who typically works one project for an
employer and does not necessarily work continuously
or repeatedly for an employer.”

• Even a lack of permanency or indefiniteness should be
carefully reviewed “to determine if the reason is
indicative of the worker’s running an independent
business.”

• Working for other employers or not relying on the
employer as his or her primary source of income does
not necessarily transform the worker to be an
independent contractor, since the key is still whether
those factors are due to the “operational characteristics
intrinsic to the worker’s own business initiative.”

6. What Is The Nature And Degree Of The Employer’s
Control?19
• “The worker must control meaningful aspects of the
work performed such that it is possible to view the
worker as a person conducting his or her own business.”

• The worker’s control must not be just theoretical; he
must or she must actually exercise control.

• The worker’s ability to set own hours and not be subject
to direct supervision is not determinative.

• Control due to the nature of the business, regulatory
requirements or customer satisfaction concerns reflect
status as employees, not contractors.

• “[T]he nature and degree of the employer’s control
must be examined as part of determining the ultimate
question whether the worker is economically dependent
on the employer.”

• “[T]he ‘control’ factor should not play an oversized role
in the analysis. . . .”

V. Though They May Now Matter Less, Courts have had
Different Perceptions Regarding How the Economic
Reality Factors Should be Applied
Though courts may feel compelled or more comfortable in

applying the economic reality factors in the manner the AI claims
they should, the AI overstates its case that its construction mirrors
legal precedent.  While the AI’s factors are consistent with what
many courts apply while determining independent contractor vs.
employee status, courts have not been so hostile to finding
independent contractor status as the AI appears to suggest.  To
be sure, courts examine all of the factors – as well as other
factors – and examine them in their totality.  Unlike the DOL,
though, they are less inclined to construe the facts and criteria in
a manner which disregards the reality of the working
relationships.  Instead, many will find that factors such as the
ability to set hours, reject work opportunities, the ability to hire
others and make additional investments, significant personal
investments in tools and equipment, and the ability to take on
work for other entities can be sufficiently significant to support
an independent contractor finding.  

Even the court in Keller v. Miri Microsystems LLC, 781 F.3d
799 (6th Cir. 2015), reached that conclusion.  Keller was decided
before the AI was issued, but it parroted much of the principles
found in the AI.  The case involved the work of a cable installer

who customized his van to accommodate his work, undertook
specialized training to perform his work, and covered a large
rural area requiring considerable driving between customers.
The worker had the right to: decline jobs, but never did; hire
assistants, but essentially never did; and work for other
companies, but never did.  He was not required to wear a
uniform or use logos.  The installer sued for unpaid overtime
sometime after he started working for another company.  The
district court granted the company’s motion for summary
judgment, but in a split decision, the court of appeals reversed
holding that questions of fact existed.  The court did not apply
the construction of the factors as described in the AI, though,
and the dissenting judge found that, under the facts of the case
before the court, the installer sufficiently looked like, acted like
and was an independent contractor.

Other courts have applied the factors with a lower threshold
for finding contractor status than that described in the AI.  A
number of these cases are cited in The Fair Labor Standards Act
(Bloomberg BNA 3rd Ed.) at nn. 131-159, including: (A) as to air
conditioning and cable/satellite installers – Thibault v. Bellsouth
Telecommunications, Inc., 612 F.3d 843 (5th Cir. 2010); Lindsay
v. Bellsouth Telecommunications, Inc., 401 F. App’x 944 (5th Cir.
2010); Freund v. Hi-Tech Satellite, Inc., 11 WH Cases 2d 917 (11th

Cir. 2006); Chao v. Mid-Atlantic Installation Services, 2001 WL
739243 (4th Cir. 2001); (B) as to playground equipment installers
– Murray v. Playmaker Services, 512 F. Supp. 2d 1273 (S.D. Fla.
2007); (C) as to delivery drivers and couriers – Moba v. Total
Transportation Services, Inc., 2014 U.S. Dist. LEXIS 58854
(W.D. Wash. Apr. 25, 2014); Johnson v. Unified Government of
Wyandotte County, 180 F. Supp. 2d 1192 (D. Kan. 2014), aff’d,
371 F.3d 723 (10th Cir. 2014); (D) as to computer programmers –
Estate of Suskovich v. Anthem Health Plans of Virginia, 553 F.3d
559 (7th Cir. 2009); (E) as to hairdressers, cosmetologists and
manicurists – Viar-Robinson v. Dudley Beauty Salon, 2013 WL
63888646 (D. Md. Dec. 5, 2013); (F) as to assistants to route
salesmen of bottling companies – Dunlop v. Dr. Pepper-Pepsi Cola
Bottling Co., 529 (6th Cir. 1976); as to carpenters – Shultz v. Jim
Walter Corp., 314 F. Supp. 454 (N.D. Ala. 1970); (G) as to
insurance claims adjusters, insurance agents and real estate agents
– Talbert v. American Risk Ins. Co., 405 F. App’x 848 (5th Cir.
2010); Daskam v. Allstate Corp., 2012 WL 4420069 (W.D. Wash.
Sept. 24, 2012); Perdomo v. Ask 4 Realty & Management, Inc.,
298 F. App’x 820 (11th Cir. 2008); as to ultrasound technicians –
Werner v. Bell Family Medical Center, Inc., 529 F. App’x 541 (6th

Cir. 2013); and (H) as to writers – Brown v. BCG Attorney Search
2013 WL 6096932 (N.D. Ill. Nov. 20, 2013).

VI. Other Federal Agencies and Some States are on the Anti-
IC Bandwagon
The DOL is not alone in its quest to hunt down misclassified

workers.  For instance, the IRS has long been focused on
misclassifications under its “20 Factor” test, and has implemented
numerous initiatives aimed at identifying and cracking down on
misclassified contractors.  Many state workforce agencies are
doing the same, most notably those in New York and California.
In addition, at least 35 states and the District of Columbia have
laws dealing with the misclassification of workers.20 Perhaps the
broadest and most aggressive state law in this regard is the
Massachusetts Independent Contractor Law, particularly in light
of recent changes to the Massachusetts Wage Law which
mandates treble damages if a violation is found.  California’s
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Independent Contractor Law provides for penalties in the event
of willful misclassifications.

The NLRB is also active in identifying misclassifications
since, unlike employees, independent contractors cannot
unionize and they are not otherwise protected by the NLRA.  For
instance, in its recent Browning-Ferris decision,21 the NLRB
held that the mere possibility of indirect control over contractors
could result in a finding of joint employer status.  This loose
view of control is not far from what the AI suggests is sufficient
to convert an independent contractor to an employee.  It also
highlights the importance of how the company/contractor
relationship should be structured in order to maximize its chance
to survive administrative or judicial scrutiny.  Along the same
lines, but by applying the Restatement’s more traditional
“agency” test, the D.C. Circuit Court of Appeals recently upheld
an NLRB holding that orchestra musicians were employees
covered by the NLRA, and were not properly classified as
independent contractors. 22

On the same theme, this past August the NLRB released an
Advice Memorandum which summarizes the analysis it will use
for determining if a worker is a contractor or an employee.23 The
case underlying the Memorandum involved a trucking company
which classified its drivers as independent contractors and told
them, during a union campaign, that they could not unionize due
to their contractor status.  Applying the common law factors for
determining contractor status, the General Counsel concluded
that the drivers were employees.  The General Counsel then
suggested that while holdings that a mere misclassification could
constitute an unfair labor practice in and of itself are rare, when
coupled with the statements made in this case, the
misclassification served to chill the drivers in the exercise of their
rights under the NLRA.

VII. Conclusion
Thus, despite the AI and the limited deference to which it may

be entitled, there may be some life left in the concept of
independent contractors under the FLSA and the FMLA.
Unfortunately, the AI has given license to the courts to scrutinize
the relationships with less rigor and hold that contractors are
misclassified.  Time will tell, but the threshold for holding that
workers are contractors under the FLSA and the FMLA appears
much higher than it was prior to the AI.  

In the meantime, employers have three options.  One is to
reexamine all contractor relationships and better structure and
document them in light of the AI’s guidelines.  While doing so,
employers should avoid the temptation to control the services
to be provided, even indirectly. Care should be taken in what
is stated in the contract and what occurs in the field.
Employers should always ask themselves, “in practice, is this
term really needed?” A second option is to reclassify
contractors as employees.  In the course of doing so, there may
be state and federal compliance programs to assist in
minimizing the employer’s potential liability for unpaid taxes,
benefits or pay.   A third option may be shifting the services
provided by contractors to workforce management or staffing
companies.  Of course, employers may also choose to do
nothing, or after doing their audits, determine that no changes
are needed.  

ARE INDEPENDENT CONTRACTORS
ON LIFE SUPPORT?
(Continued from page 7)

The bottom line, though, is clear – independent contractors
are in the “cross-hairs” of the government, and the government,
through inter- and intra-agency partnerships, public awareness
campaigns and industry targeting, are more susceptible now than
ever before to having their status successfully challenged.  The
FLSA sets forth the lowest bar of all laws for delineating
employee status, and therefore, this is the lowest common
denominator virtually all employers will have to consider as they
attempt to engage independent contractors.

How much this will change under the new administration is
unknown.  There has been no indication that this a priority issue.
Consequently for the forseeable future it appears that the DOL’s
course is set.
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EXEMPTIONS UNDER THE FAIR
LABOR STANDARDS ACT—

2016 CHANGES
Claudia D. Orr
Plunkett Cooney

Caveat: On November 22, 2016 (after this article was sent to
the publisher), a U.S. district court in Texas issued a nationwide
injunction against the new Fair Labor Standards Act regulations
that were to take effect on Dec 1.  The court questions whether
the Department of Labor overstepped its authority in establishing
the new salary thresholds for exempt statuses and the mechanism
for automatically adjusting the thresholds every three years.  In
fact, the court questions whether any threshold established by the
DOL is proper as the act makes no mention of a minimum salary
level for exempt employees.  Thus, salary levels referenced below
may be found unenforceable and the duties tests described in this
article may become the sole basis for determining exempt status.

I. THE EXECUTIVE EXEMPTION
The “general rule” for the executive exemption requires:

1. that compensation be paid on a salary basis at the rate
of not less than $913/week* (exclusive of board, lodging
or other facilities); and

Exclusive of Board, Lodging or Other Facilities: The phrase
means “free and clear” or independent of any claimed credit for non-
cash items of value that an employer may provide to an employee.
Thus, the costs incurred by an employer to provide an employee with
board, lodging or other facilities may not count toward the minimum
salary amount required for [the] exemption.   29 C.F.R. § 541.606

Tip: Such transactions are not prohibited, but the costs to the
employer may not be considered when determining if an employee
has received the required minimum salary.  Also, the term “other
facilities” refers to items “such as meals furnished at company
restaurants or cafeterias or by hospitals, hotels, or restaurants to their
employees; meals, dormitory rooms, and tuition furnished by a
college to its student employees; merchandise furnished at company
stores or commissaries, including articles of food, clothing, and
household effects; housing furnished for dwelling purposes; and
transportation furnished to employees for ordinary commuting
between their homes and work.”  29 C.F.R. § 541.606(b)

2. that the primary duty consists of the management of the
enterprise or of a customarily recognized department
or subdivision; and

Example: Management duties include “activities such as
interviewing, selecting, and training of employees; setting and
adjusting their rates of pay and hours of work; directing the work
of employees; maintaining production or sales records for use in
supervision or control; appraising employees’ productivity and
efficiency for the purpose of recommending promotions or other
changes in status; handling employee complaints and grievances;
disciplining employees; planning the work; determining the
techniques to be used; apportioning the work among the employees;
determining the type of materials, supplies, machinery, equipment
or tools to be used or merchandise to be bought, stocked and sold;
controlling the flow and distribution of materials or merchandise

and supplies; providing for the safety and security of the employees
or the property; planning and controlling the budget; and monitoring
or implementing legal compliance measures.”  29 C.F.R. § 541.102

Tip: Performing exempt and non-exempt work concurrently
does not automatically disqualify an employee from the executive
exemption.  “Generally, exempt executives make the decision
regarding when to perform nonexempt duties and remain
responsible for the success or failure of business operations under
their management while performing the nonexempt work.  In
contrast, the nonexempt employee generally is directed by a
supervisor to perform the exempt work or performs the exempt
work for defined time periods.”  29 C.F.R. § 541.106

Example: “An assistant manager in a retail establishment may
perform work such as serving customers, cooking food, stocking
shelves and cleaning the establishment, but performance of such
nonexempt work does not preclude the exemption if the assistant
manager’s primary duty is management.”  However, “a relief super-
visor or working supervisor whose primary duty is performing nonex-
empt work . . . does not become exempt merely because he
occasionally has some responsibility for directing the work of other
nonexempt production line employees.”  Also, “an electrician is not
an exempt executive even if the employee also directs the work of
other employees on the job site, orders parts and materials for the job,
and handles requests from the prime contractor.”  29 C.F.R. § 541.106

Department or Subdivision: “[D]istinguish between a mere
collection of employees assigned from time to time to a specific
job or series of jobs and a unit with permanent status and function.
A customarily recognized department or subdivision must have a
permanent status and a continuing function. . . .  When an
enterprise has more than one establishment, the employee in
charge of each establishment may be considered in charge of a
recognized subdivision of the enterprise.”  However, a recognized
department or subdivision may move from place to place.
Similarly, “continuity of the same subordinate personnel is not
essential to the existence of a recognized unit provided it is a
continuing function.”  Thus, the exemption will not be lost
“because the employee draws and supervises workers from a
pool” or draws workers from other units.  29 C.F.R. § 541.103

3. that the employee customarily and regularly direct the
work of at least two employees; and

Two or More Employees: “‘Two or more other employees’
means two full-time employees or their equivalent.”  29 C.F.R. §
541.104(a)

Example: One full-time and two half-time employees are
equivalent to two full-time employees as are four half-time employ-
ees.  29 C.F.R. § 541.104(a).  While supervision may be distributed
among two, three or more employees, each “must customarily and
regularly direct the work of two or more other full-time employees”
(or their equivalent).  However, an employee who merely assists the
regular manager or supervises only in the manager’s absence does
not meet this requirement.  29 C.F.R. § 541.104(c)

Tip: A shared responsibility for the supervision of the same
two employees in the same department satisfies this requirement.
However, a full-time employee who works 20 hours/week for one
supervisor and the remaining 20 hours/week for a different
supervisor can be credited only as a half-time employee for each
supervisor.  29 C.F.R. § 541.104(d)
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4. that the employee have the authority to hire/fire other
employees or at least have his recommendations
concerning hiring, firing and promotions or other
changes of statuses be given “particular weight.” 29
C.F.R. § 541.100(a)

Particular Weight: Consider “whether it is part of the
employee’s job duties to make such suggestions and
recommendations; the frequency with which such suggestions
and recommendations are made or requested; and the frequency
with which the employee’s suggestions and recommendations
are relied upon.”  29 C.F.R. § 541.105

Tip: The suggestions and recommendations generally must
pertain to employees supervised by the executive.  Therefore, an
“occasional suggestion with regard to the change in status of a co-
worker” would be insufficient.  Also, “an employee’s suggestions
and recommendations may still be deemed to have ‘particular
weight’ even if a higher level manager’s recommendation has
more importance and even if the employee does not have authority
to make the ultimate decision.”  29 C.F.R. § 541.105

Employee/Owner Executive:

The term “employee employed in a bona fide executive
capacity” also includes: An employee who owns at least 20%
equity interest in the enterprise provided he is actively engaged
in its management (“employer/owner”). 29 C.F.R. § 541.101

Tip: There are no salary requirements for the employee/owner
under the executive exemption. 29 C.F.R. § 541.101

II. THE ADMINISTRATIVE EXEMPTION

The “general rule” for the  administrative exemption
requires:

1. that compensation be paid on a salary or fee basis at a
rate of not less than $913/week* (exclusive of board,
lodging or other facilities); and

2. that the primary duty consist of office or non-manual
work which is directly related to the management or
general business operations of the employer or its
customers, and whose primary duty includes the
exercise of discretion and independent judgment with
respect to significant matters.  29 C.F.R. § 541.200

Directly Related to Management or General Business
Operations: This “refers to the type of work performed by the
employee.  To meet this requirement, an employee must perform
work directly related to assisting with the running or servicing of
the business, as distinguished, for example, from working on a
manufacturing production line or selling a product in a retail or
service establishment.”  29 C.F.R. § 541.201(a)

Example: “Work in functional areas such as tax; finance; ac-
counting; budgeting; auditing; insurance; quality control; purchas-
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ing; procurement; advertising; marketing; research; safety and
health; personnel management; human resources; employee bene-
fits; labor relations; public relations; government relations; computer
network, internet and database administration; legal and regulatory
compliance; and similar activities qualify.”  29 C.F.R. § 541.201(b)

Or its Customers: Where the primary duty is work related to
the management or general business operations of the employer’s
customers, the employee may be exempt.  29 C.F.R. § 541.201(c)

Example: Employees acting as advisers or consultants to
clients or customers such as tax experts or financial consultants.  29
C.F.R. § 541.201(c)

Discretion and Independent Judgment: “[I]nvolves the com-
parison and the evaluation of possible courses of conduct, and acting
or making a decision after the various possibilities have been con-
sidered.  The term ‘matters of significance’ refers to the level of im-
portance or consequence of the work performed.”  Factors to
consider include: “whether the employee has authority to formulate,
affect, interpret, or implement management policies or operating
practices; whether the employee carries out major assignments in
conducting the operations of the business; whether the employee
performs work that affects business operations to a substantial de-
gree, even if the employee’s assignments are related to operation of
a particular segment of the business; whether the employee has au-
thority to commit the employer in matters that have significant fi-
nancial impact; whether the employee has authority to waive or
deviate from established policies and procedures without prior ap-
proval; whether the employee provides consultation or expert advice
to management; whether the employee is involved in planning long-
or short-term business objectives; whether the employee investigates
and resolves matters of significance on behalf of management; and
whether the employee represents the company in handling com-
plaints, arbitrating disputes or resolving grievances.”  Also, exercis-
ing “discretion and independent judgment implies that the employee
has authority to make an independent choice, free from immediate
direction or supervision   . . . even if their decisions or recommen-
dations are reviewed at a higher level.”  29 C.F.R. § 541.202(b)(c)

Tip: “An employee does not exercise discretion and independ-
ent judgment with respect to matters of significance merely be-
cause the employer will experience financial losses if the employee
fails to perform the job properly (i.e., a messenger who is entrusted
with carrying large sums of money or who operates very expensive
equipment does not exercise discretion and independent judgment
. . . merely because improper performance . . . may cause serious
financial loss to the employer.).”  29 C.F.R. § 541.202(f)

“The decision made as a result of the exercise of discretion and
independent judgment may consist of recommendations for action
rather than the actual taking of action.  The fact that an employee’s
decision may be subject to review and that upon occasion the
decisions are revised or reversed after review does not mean that
the employee is not exercising discretion and independent
judgment.”  29 C.F.R. § 541.202(c)

“The use of manuals, guidelines or other established
procedures containing or relating to highly technical, scientific,
legal, financial or other similarly complex matters that can be
understood or interpreted only by those with advanced or
specialized knowledge or skills” does not preclude exempt status
(i.e., manuals and procedures addressing difficult or novel
circumstances and used as reference material).  The . . .
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exemptions are not available, however, for employees who simply
apply well-established techniques or procedures described in
manuals or other sources within closely prescribed limits to
determine the correct response to an inquiry or set of
circumstances.”  29 C.F.R. § 541.704

Tip: Such discretion and judgment “must be more than the use
of skill in applying well-established techniques, procedures or
specific standards described in manuals or other sources” and it
“does not include clerical or secretarial work, recording or
tabulating data, or performing other mechanical, repetitive,
recurrent or routine work.”  29 C.F.R. § 541.202(c)(e)

Example: Ordinary inspectors, examiners or graders of
products or commodities, comparison shoppers, or public sector
inspectors (i.e., building inspectors, fire inspectors), do not qualify.
29 C.F.R. § 541.203(g)  

Example: Insurance claims adjusters qualify “if their duties
include activities such as interviewing insureds, witnesses and
physicians; inspecting property; reviewing factual information to
prepare damage estimates; evaluating and making recommendations
regarding coverage of claims; determining liability and total value
of a claim; negotiating settlements; and making recommendations
regarding litigation.”  29 C.F.R. § 541.203(a)

Example: Financial service employees qualify “if their duties
include work such as collecting and analyzing information
regarding the customer’s income, assets, investments or debts;
determining which financial products best meet the customer’s
needs and financial circumstances; advising the customer regarding
the advantages and disadvantages of different financial products;
and marketing, servicing or promoting the employer’s financial
products.”  29 C.F.R. § 541.203(b)

Tip: An “employee whose primary duty is selling financial
products does not qualify for the administrative exemption.”  29
C.F.R. § 541.203(b)

Example: A team leader assigned to major projects “(such
as purchasing, selling or closing all or part of the business,
negotiating a real estate transaction or a collective bargaining
agreement, or designing and implementing productivity
improvements) generally meets the duties requirements for the
administrative exemption, even if the employee does not have
direct supervisory responsibility over the other employees on the
team.”  29 C.F.R. § 541.203(c)

Example: Executive assistant/administrative assistant (to a
business owner or senior executive of a large business) will qualify
“if such employee, without specific instructions or prescribed
procedures, has been delegated authority regarding matters of
significance.”  29 C.F.R. § 541.203(d)

Example: Human resources managers qualify if they
“formulate, interpret or implement employment policies.”  29 C.F.R.
§ 541.203(e)

Tip: “Personnel clerks who ‘screen’ applicants to obtain data
regarding their minimum qualifications and fitness for employment
generally do not meet the duties requirements for the administrative
exemption.”  29 C.F.R. § 541.203(e)

Example: Management consultants may qualify “if they study
the operations of a business and propose changes in organization.”
29 C.F.R. § 541.203(c)

The Academic Administrator:

The term “employee employed in a bona fide administra-
tive capacity” also includes employees:

1. that are compensated for services on a salary or fee
basis at a rate of not less than $913/ week* (exclusive
of board, lodging or other facilities), or on a salary
basis which is at least equal to the entrance salary for
teachers in the educational establishment by which
employed; and

2. whose primary duty is performing administrative
functions directly related to academic instruction or
training in an educational establishment or department
or subdivision thereof (the “Academic Administrator”).
29 C.F.R. § 541.204(a)

Performing Administrative Functions Directly Related to
Academic Instruction or Training: “Refers to work that is “related
to the academic operations and functions in a school rather than
to administration along the lines of general business operations.”
29 C.F.R. § 541.204(c)

Example: “The superintendent or other head of an elementary
or secondary school system, and any assistants, responsible for ad-
ministration of such matters as curriculum, quality and method of
instructing, measuring and testing the learning potential and achieve-
ment of students, establishing and maintaining academic and grading
standards, and other aspects of the teaching program; the principal
and any vice-principals responsible for the operation of any elemen-
tary or secondary school; department heads in institutions of higher
education responsible for the administration of the mathematics de-
partment, the English department, the foreign language department,
etc.; academic counselors who perform work such as administering
school testing programs, assisting students with academic problems
and advising students concerning degree requirements; and other
employees with similar responsibilities.” 29 C.F.R. § 541.201(c)

Tip: “Jobs related to building management and maintenance,
jobs relating to the health of the students, academic staff such as
social workers, psychologists, lunch room managers or dietitians
do not perform academic administrative functions.  Although such
work is not considered academic administration, such employees
may qualify” under the regular test for administrative exemption or
another exemption.  29 C.F.R. § 541.204(c)

Educational Establishment: Includes “an elementary or sec-
ondary school system, an institute of higher education or other edu-
cational institution. . .   Under the laws of most States, such education
includes the curriculums in grades 1 through 12; under many it in-
cludes also the introductory programs in kindergarten.  Such educa-
tion in some States may also include nursery school programs in
elementary education and junior college curriculums in secondary
education.  The term ‘other educational establishment’ includes spe-
cial schools for mentally or physically disabled or gifted children,
regardless of any classification of such schools as elementary, sec-
ondary or higher.  Factors relevant in determining whether post-sec-
ondary career programs are educational institutions include whether
the school is licensed by a state agency.”  29 C.F.R. § 541.204(b)

III. THE PROFESSIONAL EXEMPTION

The “general rule” for the professional exemption requires:

1. that compensation be paid on a salary or fee basis at a
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rate of not less than $913/week* (exclusive of board,
lodging or other facilities); and 

2. that the primary duty consists of:

a. work requiring knowledge of an advance type in a
field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction
(not general academic education, apprenticeship, or
training to perform routine mental, manual or phys-
ical processes) (the “learned professional”), or

b. work requiring invention, imagination or originality
or talent in a recognized field of artistic or creative
endeavor (the “creative professional”).  29 C.F.R. §
541.300(a)

In turn, each subcategory of “professional” has its own specific
test: 

Learned Professionals:

1. the employee must perform work requiring advanced
knowledge; and 

2. the advanced knowledge must be in a field of science or
learning; and 

Work Requiring Advanced Knowledge: “[W]ork which is
predominantly intellectual in character, and which includes work
requiring the consistent exercise of discretion and judgment, as
distinguished from performance of routine mental, manual,
mechanical or physical work.  An employee who performs work
requiring advanced knowledge generally uses the advanced
knowledge to analyze, interpret or make deductions from varying
facts or circumstances.  29 C.F.R. § 541.301(b)

Tip: Distinguish traditionally recognized professional status
“from the mechanical arts or skilled trades where in some instances
the knowledge is of a fairly advanced type, but is not in a field of
science or learning.”  29 C.F.R. § 541.301(c) 

Example: Learned professionals include “medicine, theology,
accounting, actuarial computation, engineering, architecture,
teaching, various types of physical, chemical and biological
sciences, and pharmacy.”  29 C.F.R. § 541.301(c)

Tip: “The learned professional exemption is not available for
occupations that customarily may be performed with only the
general knowledge acquired by an academic degree in any field,
with knowledge acquired through an apprenticeship, or with
training in the performance of routine mental, manual, mechanical
or physical processes, [or] to occupations in which most employees
have acquired their skill by experience rather than by advanced
specialized intellectual instruction.”  29 C.F.R. § 541.301(d)

Tip: “The areas in which the professional exemption may be
available are expanding.  As knowledge is developed, academic
training is broadened and specialized degrees are offered in new

and diverse fields, thus creating new specialists in particular fields
of science or learning.  When an advanced specialized degree has
become a standard requirement for a particular occupation, that
occupation may have acquired the characteristics of a learned
profession.”  29 C.F.R. § 541.301(f)

3. the advanced knowledge must be customarily acquired
by a prolonged course of specialized intellectual
instruction.”  29 C.F.R. § 541.301(a)

“Customarily” Acquired By A Prolonged Course of Special-
ized Intellectual Instruction: Restricts the “learned professional”
exemption to professions where specialized academic training is a
standard prerequisite for entrance into the profession” and the best
evidence that an employee meets this requirement “is possession of
the appropriate academic degree.  However, the word ‘customarily’
means that the exemption is also available to employees in such
professions who have substantially the same knowledge level and
perform substantially the same work as the degreed employees, but
who attained the advanced knowledge through a combination of
work experience and intellectual instruction” (i.e., a lawyer who did
not go to law school, or chemist who doesn’t have a degree in chem-
istry). 29 C.F.R. § 541.301(d)

Example: Registered or certified medical technologists qualify
if they “have successfully completed three academic years of pre-
professional study in an accredited college or university plus a
fourth year of professional course work in a school of medical
technology approved by the Council for Medical Education of the
American Medication Association.”  29 C.F.R. § 541.301(e)

Example: Nurses qualify if they are registered (“RN”) by the
appropriate State examining board.  29 C.F.R. § 541.301(e)

Tip: Licensed practical nurses and other similar health care
employees generally do not qualify.  29 C.F.R. § 541.301(e)

Example: Dental hygienists qualify if they have “successfully
completed four academic years of pre-professional and professional
study in an accredited college or university approved by the
Commission on Accreditation of Dental and Dental Auxiliary
Education Programs of the American Dental Association.”  29
C.F.R. § 541.301(e)

Example: Physician assistants qualify if they have
“successfully completed four academic years of pre-professional
and professional study, including graduation from a physician
assistant program accredited by the Accreditation Review
Commission on Education for the Physician Assistant, and who are
certified by the National Commission on Certification of Physician
Assistants.”  29 C.F.R. § 541.301(e)

Example: Accountants qualify if they are certified public
accountants or perform similar job duties.  29 C.F.R. § 541.301(e)

Tip: “Accounting clerks, bookkeepers and other employees
who normally perform a great deal of routine work generally will
not qualify as exempt professionals.”  29 C.F.R. § 541.301(e)  

Example: Chefs qualify if they are “executive chefs and sous
chefs, who have attained a four-year specialized academic degree
in a culinary arts program.”  29 C.F.R. § 541.301(e)

Tip: “Cooks who perform predominantly routine mental,
manual, mechanical or physical work” do not qualify.   29 C.F.R.
§ 541.301(e)

Example: Paralegals qualify only if they possess advanced
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specialized degrees in other professional fields and apply their
advanced knowledge in that field in the performance of their duties
(i.e., an engineer hired as a paralegal to provide expert advice on
product liability cases or patent matters).  29 C.F.R. § 541.301(e)

Tip: “Paralegals and legal assistants generally do not qualify.
Although many paralegals possess general four-year advanced
degrees, most specialized paralegal programs are two-year associate
degree programs from a community college or equivalent
institution.” 29 C.F.R. § 541.301(e)  

Example: Athletic trainers qualify if they “have successfully
completed four academic years of pre-professional and professional
study in a specialized curriculum accredited by the Commission on
Accreditation of Allied Health Programs and who are certified by
the Board of Certification of the National Athletic Trainers Associ-
ation Board of Certification.”  29 C.F.R. § 541.301(e) 

Example: Funeral directors or embalmers qualify if they “are
licensed by and working in a state that requires successful
completion of four academic years of pre-professional and
professional study, including graduation from a college of mortuary
science accredited by the American Board of Funeral Service
Education.”  29 C.F.R. § 541.301(e)

Law and Medicine Professionals:

The professional exemption also applies to: 

1. any employee who is the holder of a valid license or
certificate permitting the practice of law or medicine or
any of their branches and is actually engaged in the
practice thereof; and 

2. any employee who is the holder of the requisite
academic degree for the general practice of medicine
and is engaged in an internship or resident program
pursuant to the practice of the profession (the
“legal/medical professionals”).  29 C.F.R. § 304(a)

[Note: legal and medical professionals are not subject to the
salary level or salary basis tests. 29 C.F.R. § 541.304(d)]

Tip: “In the case of medicine, the exemption applies to
physicians and other practitioners licensed and practicing in the
field of medical science and healing or any of the medical
specialties practiced by physicians or practitioners.” (i.e., general
practitioners and specialists, osteopathic physicians, podiatrists,
dentists, doctors of optometry, or bachelors of science in
optometry).  29 C.F.R. § 541.304(b)

Tip: “Employees engaged in internship or resident
programs, whether or not licensed to practice prior to
commencement of the program, qualify as exempt professionals
if they enter such internship or resident programs after the
earning of the appropriate degree required for the general practice
of their profession.”   29 C.F.R. § 541.304(c)

Teaching Professionals:

The term “employee employed in a bona fide professional
capacity” also means: 

1. “any employee with a primary duty of teaching,
tutoring, instructing or lecturing in the activity of
imparting knowledge; and 

2. who is employed and engaged in this activity as a
teacher in an educational establishment by which the
employee is employed” (the “teaching professional”).  29
C.F.R. § 541.303(a)

[Note: teaching professionals are not subject to the salary level
or salary basis tests. 29 C.F.R. § 541.303(d)]

Example: Exempt teachers include “academic teachers;
teachers of kindergarten or nursery school pupils; teachers of gifted
or disabled children; teachers of skilled and semiskilled trades and
occupations; teachers engaged in automobile driving instruction;
aircraft flight instructors; home economic teachers; and vocal or
instrumental music instructors.  29 C.F.R. § 541.303(b)

Tip: Those faculty members who are engaged as teachers but
also spend a considerable amount of their time in extracurricular
activities such as coaching athletic teams or acting as moderators
or advisors in such areas as drama, speech, debate or journalism are
engaged in teaching.  Such activities are a recognized part of the
school’s responsibility in contributing to the educational
development of the student.”  29 C.F.R. § 541.303(b)

Tip: “The possession of an elementary or secondary teacher’s
certificate provides a clear means of identifying the individuals
contemplated as being within the scope of the exemption for
teaching professionals.  Teachers who possess a teaching certificate
qualify for the exemption regardless of the terminology (e.g.,
permanent, conditional, standard, provisional, temporary,
emergency or unlimited).  . . . [Also], a teacher who is not certified
may be considered for exemption, provided that such individual is
employed as a teacher by the employing school or school system.”
29 C.F.R. § 541.303(c)

Creative Professionals:

To qualify: 

1. the “primary duty must be the performance of work
requiring invention, imagination, originality or talent in
a recognized field of artistic or creative endeavor as
opposed to routine mental, manual, mechanical or
physical work”; and 

2. “the work performed must be ‘in a recognized field of
artistic or creative endeavor’ (i.e., music, writing, acting
and the graphic arts).” 29 C.F.R. § 541.302(a)(b)

Invention, Imagination, Originality or Talent: This
“distinguishes the creative professions from work that primarily
depends on intelligence, diligence and accuracy.  The duties of
employees vary widely, and exemption as a creative professional
depends on the extent of the invention, imagination, originality or
talent exercised by the employee. . .  This requirement generally
is met by actors, musicians, composers, conductors, and soloists;
painters who at most are given the subject matter of their painting;
cartoonists who are merely told the title or underlying concept of
a cartoon and must rely on their own creative ability to express
the concept; essayists, novelists, short-story writers and screen
play writers who choose their own subjects and hand in a finished
piece of work to their employers (the majority of such persons
are, of course, not employees but self-employed); and persons
holding the more responsible writing positions in advertising
agencies.”  29 C.F.R. § 541.302(c)
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Tip: “This requirement generally is not met by a person who
is employed as a copyist, as an ‘animator’ of motion-picture car-
toons, or as a retoucher of photographs.”  29 C.F.R. § 541.302(c)

Example: “Journalists may satisfy the duties requirements for
the creative professional exemption if their primary duty is work
requiring invention, imagination, originality or talent, as opposed
to work which depends primarily on intelligence, diligence and ac-
curacy.”  However, “employees of newspapers, magazines, televi-
sion and other media are not exempt if they only collect, organize
and record information that is routine or already public, or if they
do not contribute a unique interpretation or analysis to a news prod-
uct”  (i.e., compare reporters whose work is subject to substantial
control by the employer, to journalists whose “primary duty is per-
forming on the air in radio, television or other electronic media;
conducting investigative interviews; analyzing or interpreting public
events; writing editorials, opinion columns or other commentary;
or acting as a narrator or commentator.”).  29 C.F.R. § 541.302(c)

IV. THE HIGHLY COMPENSATED EMPLOYEE

The “SHORT TEST” for the  Executive, Administrative and
Professional Exemptions:

1. compensation at an annual rate of not less than $134,004
(exclusive of board, lodging or other facilities, or
payments for medical or life insurance, retirement
contributions or the cost of other fringe benefits
provided by the employer); and

Annual Rate of Not Less Than $134,004: (a) must include
compensation on a salary or fee basis of not less than $913*/week;
and (b) the $134,004 may be a combination of salary, commissions
and other nondiscretionary bonuses and compensation; and (c)
must be paid in full within one month after the end of the calendar
year, unless the employer identifies another 52-week period in
advance.  29 C.F.R. § 541.601(b)

Tip: An employee who does not work an entire year must
receive the final payment on a pro rata basis within one month after
employment terminates.  29 C.F.R. § 541.601(b)

Tip: If an employee’s annual compensation falls short of the
$134,004 required, and the employer fails to make up the shortage
within one month of the end of the year utilized, the employee may
still be exempt under another exemption. 29 C.F.R. § 541.601(b)

2. that the “employee customarily and regularly performs
one or more of the  exempt duties or responsibilities of
an executive, administrative or professional employee.”
29 C.F.R. § 541.601

Duties Test: The employee need only perform one or more
of the duties or responsibilities of an executive, administrative or
professional employee to qualify.  Thus, if the employee custom-
arily and regularly directs the work of 2 or more employees, he
will not need to meet any of the other requirements of the execu-
tive exemption.  29 C.F.R. § 541.601(c)

Tip: The “highly compensated” employee test only applies
to employees performing office or non-manual work.  29 C.F.R.
§ 541.601(d)

V. THE COMPUTER EMPLOYEE EXEMPTION

The computer employee exemption requires that: 

1. compensation be paid on a salary or fee basis at a rate
of not less than $913/week* (exclusive of board, lodging
or other facilities), or on an hourly basis of not less than
$27.63/hour; and  

2. the primary duty consists of: 

a. “The application of systems analysis techniques and
procedures, including consulting with users, to
determine hardware, software or system functional
specifications; or 

b. The design, development, documentation, analysis,
creation, testing or modification of computer systems
or programs, including prototypes, based on and
related to user or system design specifications; or 

c. The design, documentation, testing, creation or
modification of computer programs related to
machine operating systems; or 

d. A combination of the aforementioned duties, the
performance of which requires the same level of
skills.” 29 C.F.R. § 541.400

Tip: “Employees engaged in the manufacture or repair of
computer hardware and related equipment [or] whose work is
highly dependent upon, or facilitated by, the use of computers and
computer software programs (e.g., engineers, drafters and others
skilled in computer-aided design software), but who are not
primarily engaged in computer systems analysis and programming
or other similarly skilled computer-related occupations” are not
exempt.  29 C.F.R. § 541.401

Tip: Computer employees (within or without the scope of this
exemption) may also have executive and administrative duties
which will qualify them under those other exemptions.  29 C.F.R.
§ 541.402

VI. THE OUTSIDE SALES EXEMPTION

An outside “salesman” exemption will apply to an employee:  

1. whose primary duty is making sales, or obtaining orders
or contracts for services or for the use of facilities for
which a consideration will be paid for by a client or
customer; and 

Primary Duty: Includes “work performed incidental to and in
conjunction with the employee’s own outside sales or solicitations,
including incidental deliveries and collections, shall be regarded as
exempt outside sales work.  Other work that furthers the employee’s
sales efforts also shall be regarded as exempt work” (i.e., “writing
sales reports, updating or revising the employee’s sales or display
catalogue, planning itineraries and attending sales conferences.”).
29 C.F.R. § 541.500(b)

Example: “[A] company representative who visits chain
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stores, arranges the merchandise on shelves, replenishes stock by
replacing old with new merchandise, sets up displays and consults
with the store manager when inventory runs low,” but who is not
there to obtain a commitment for additional purchases, is not
exempt.  29 C.F.R. § 541.503(c)

Tip: “Promotional work that is actually performed incidental
to and in conjunction with an employee’s own outside sales or
solicitations is exempt work.  On the other hand, promotional work
that is incidental to sales made, or to be made, by someone else is
not exempt outside sales work.”  29 C.F.R. § 541.503(a)

Example: Compare “promotional activities such as putting
up displays and posters, removing damaged or spoiled stock from
the merchant’s shelves or rearranging the merchandise” to “activ-
ities designed to stimulate sales that will be made by someone
else”.  29 C.F.R. § 541.503(b)

Example: Drivers who sell may be exempt employees if their
primary duty is sales.  “In determining the primary duty of drivers
who sell, work performed incidental to and in conjunction with the
employee’s own outside sales or solicitations, including loading,
driving or delivering products, shall be regarded as exempt outside
sales work.”  29 C.F.R. § 541.504(a)

Tip: Factors to consider include “a comparison of the
driver’s duties with those of other employees engaged as truck
drivers and as salespersons; possession of a selling or solicitor’s
license when such license is required by law or ordinances;
presence or absence of customary or contractual arrangements
concerning amounts of products to be delivered; description of
the employee’s occupation in collective bargaining agreements;
the employer’s specifications as to qualifications for hiring;
sales training; attendance at sales conferences; method of
payment; and proportion of earnings directly attributable to
sales.”  29 C.F.R. § 541.504(b)

2. who is customarily and regularly engaged away from
the employer’s places of business in performing the
primary duty.  29 C.F.R. § 541.500(a)

[Note: outside sales employees are not subject to the salary
level or salary basis tests.]

Away From Employer’s Place of Business: “The outside sales
employee is an employee who makes sales at the customer’s place
of business or, if selling door-to-door, at the customer’s home.
Outside sales does not include sales made by mail, telephone or the
Internet unless such contact is used merely as an adjunct to personal
calls.  Thus, any fixed site, whether home or office, used by a
salesperson as a headquarters or for telephonic solicitation of sales
is considered one of the employer’s places of business, even though
the employer is not in any formal sense the owner or tenant of the
property.”  29 C.F.R. § 541.502

Example: “Outside sales employee does not lose the
exemption by displaying samples in hotel rooms during trips from
city to city; these sample rooms should not be considered as the
employer’s places of business.”  29 C.F.R. § 541.502.  

Example: “Outside sales employee does not lose the exemp-
tion by displaying the employer’s products at a trade show.  If sell-
ing actually occurs, rather than just sales promotion, trade shows
of short duration (i.e., one or two weeks) should not be considered
as the employer’s place of business.”  29 C.F.R. § 541.502

VII. MISCELLANEOUS COMPENSATION ISSUES
UNDER 2016 REGULATIONS

Automatic Adjustments:

The salary amounts identified in this chart are effective
December 1, 2016 and will remain in effect, absent further changes
to the regulations, through December 31, 2019.

Currently there is a challenge in federal court to the automatic
increases as described below:

Beginning January 1, 2020, and every three years thereafter,
the required salary amount for exempt executive, administrative or
professional employees shall automatically be adjusted to “a rate
per week of not less than the 40th percentile of weekly earnings of
full-time nonhourly workers in the lowest-wage Census Region”
(exclusive of board, lodging or other facilities).  This rate is referred
to in the regulations as the “Standard Salary Level”.

Beginning January 1, 2020, and every three years thereafter,
the required salary amount for the highly compensated employee
exemption shall automatically be adjusted to an annual rate “of the
90th percentile of full-time nonhourly workers nationally”.

The amount of the adjustments will be announced by the
Department of Labor not less than 150 days before the January 1st
effective date.

Standard Salary Level’s Equivalent Amounts for Periods
Longer than a Week:

The Standard Salary Level will be satisfied:

• If paid bi-weekly on a salary basis of $1,826

• If paid semimonthly on a salary basis of $1,978

• If paid monthly on a salary basis of $3,956

[Note: One week is the shortest period acceptable for payment
on a “salary basis”, except as explained below.]

Nondiscretionary Bonuses, Incentives, and Commissions:

Up to 10% of the Standard Salary Level (or currently $91.30 a
week) may be satisfied by the payment of nondiscretionary bonuses,
incentives and commissions provided they are paid quarterly or
more frequently. However, if, at the end of the quarter, the sum of
the weekly salary plus non-discretionary payments does not equal
13 times the minimum weekly Standard Salary Level (currently
$913/week), the employer must make an additional payment
sufficient to satisfy this amount no later than the next pay period
after the end of the quarter.  Failure to do so will obligate the
employer to pay overtime. 

For the highly compensated employee, the employer must pay
on a fee or salary basis a weekly amount of at least the Standard
Salary Level (currently $913/week). Additional amounts to satisfy
the annual salary level (currently $134,004/year) must be paid
during the final pay period of the 52 week period or within one
month after it ends. Thus, the highly compensated employee
currently may be paid a base salary of $47,476/year (or $913/week)
with $86,528 in additional nondiscretionary bonuses, incentives and
commissions by the end of the 52 week period (plus one month
grace period). 
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Minimum Guarantee Plus Extras:

Exempt employees may receive additional compensation
without violating the “salary basis” requirement or affecting their
exempt status, provided the arrangement guarantees the standard
salary level. Thus, currently, the employer can pay the exempt
employee $913 week in salary and pay additional amounts such
as –

• Commissions on sales

• Percentage of profits

• Additional compensation for all hours worked beyond the
“normal” workweek (paid at straight time, time and half,
flat sum, bonus payment or any other amount)

Exempt employees may be compensated on an hourly, daily
or shift basis without violating the “salary basis” requirement or
affecting their exempt status, provided the arrangement guarantees
the Standard Salary Level regardless of the number of hours, days
or shifts worked and the amount paid has a reasonable relationship
to the Standard Salary Level (currently $913/week) .

“The ‘reasonable relationship’ test will be met if the weekly
guarantee is roughly equivalent to the employee’s usual earnings at
the assigned hourly, daily or shift rate for the employee’s normal
scheduled workweek”. 

Examples:

• If employee is guaranteed at least $1,000/week for any
week in which he performs any work, and he normally
works four or five shifts a week, he may be paid $300 per
shift without losing the exemption (because he would then
earn $1200 to $1500 week when paid by the shift which
is not significantly different than the weekly guarantee).  

• If employee is guaranteed only $1,000 week and he is also
paid 5% of all profits which often total as much or more
than the guaranteed salary, the employee could not be paid
on an hourly, daily or shift rate without jeopardizing the
exemption (because the total earnings is significantly
different than the weekly guarantee). 

Fee Basis:

The test to determine whether the amount of the fee would
satisfy the minimum Standard Salary Level is based on the amount
of time it took to accomplish the work and whether that fee rate
would be adequate if the work took 40 hours.

Examples:

• Paying an artist $500 for a picture that took 20 hours to
complete would yield the artist $1,000 if it had taken 40
hours and satisfies the current $913 Standard Salary Level.

• Paying the artist $400 for the same picture would not
satisfy the Standard Salary Level. �

THE BIG NUISANCE:
A NOT SO RADICAL PROPOSAL
FOR MEDIATING NUISANCE

VALUE CONFLICTS
Sheldon J. Stark1 and Sonal Priya2

Mediators and Arbitrators

Is There A Problem?
Is there a flood of nuisance value lawsuits jamming up our

court system?  Are mediators handling large numbers of cases
with little value?  An informal survey of Michigan mediators has
turned up no such evidence.

A review of the literature, however, suggests there are some
who believe there is.  Several commentators have gone so far as
to offer radical solutions to combat a perceived “pervasive
phenomenon”.  One such solution is mandatory summary
judgment.  See, “Solving the Nuisance Value Settlement Problem:
Mandatory Summary Judgment” by Randy J. Kozal and David
Rosenberg3 and “A Model in Which Suits are Brought for Their
Nuisance Value,” by David Rosenberg and S. Shavell.4 In “A
Solution to the Problem of Nuisance Suits: The Option to Have
the Court Bar Settlement”5 by David Rosenberg and Steven
Shavell,    the authors argue courts should be given the power to bar
settlements duly negotiated between the parties where the case
has only nuisance value.  Others argue that judges should be
empowered to stay proceedings for an “expedited” claim validity
phase.  See, “Nuisance Value Patent Suits: An Economic Model
and Proposal” by Ranganath Sudarshen,6 and “Agency Costs &
The False Claims Act,” by David Farber.7 In our view, radical
changes to the civil justice system are not necessary.  We believe
these commentators are offering to fix something that is not
broken.  We offer instead classic, proven mediator techniques to
manage “nuisance value” cases.

“Nuisance Value” Defined
What is a nuisance?  What is nuisance value?  These words

are typically meant to suggest that plaintiff’s claims lack merit.
“Nuisance value” is a term typically used by claims adjusters to
describe the small amount of compensation the carrier is willing
to pay to make an “iffy” personal injury or wrongful discharge
claim go away.  A nuisance settlement is usually a nominal
amount, offered when their insured’s liability is unproven, or
when the adjuster believes the victim’s damages are minimal.

Merriam-Webster defines nuisance as “a person, thing, or
situation that is annoying or that causes trouble or problems.”
The Oxford Dictionary defines “nuisance value” as “the
significance of a person or thing arising from their capacity to
cause inconvenience or annoyance.”  A Harvard Law School
paper from 2004 defines a nuisance suit as “...a legal action in
which the plaintiff’s case is sufficiently weak that he would be
unwilling to pursue it to trial.”8 Black’s Law Dictionary
(Abridged Ninth Edition) defines “nuisance settlement” as
follows:

A settlement in which the defendant pays the plaintiff
purely for economic reasons – as opposed to any notion
of responsibility – because without the settlement the
defendant would spend more money in legal fees and
expenses caused by protracted litigation than in paying
the settlement amount.
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(Continued on page 18)

Typically, the defense characterizes plaintiff’s claims as “nui-
sance” for one of the following reasons: 1) there is no liability; 2)
plaintiff has an untenable theory; 3) defendant did nothing wrong
to the plaintiff; 4) plaintiff has not suffered harm or has failed to
mitigate damages; or 5) there is no evidentiary basis to support
the claim. 

Nuisance Value in Mediation
If the word“ nuisance” comes up in mediation, it is generally

early on.  Sometimes plaintiff’s counsel is the first to raise it in
the form of a complaint: “The defense isn’t taking this case as
seriously as they should.  They’re treating it like a nuisance.”
Most often, it is defense counsel explaining why the claim has
little value in their analysis and hasn’t settled earlier.  “We see this
as no more than a nuisance case.”  Or, “From our perspective, this
case has little more than nuisance value.”  Or, “We’re willing to
make an offer to get rid of it, but the numbers are nominal.”
Plaintiff counsel often reacts with indignation or outrage.  When
they hear, “nuisance value,” it signals to their ears that the
mediation process is heading in an unproductive direction.  “This
is not a nuisance case,” they angrily reply, or “They’re not here in
good faith.”  If and when defendants persist, frustrated, plaintiff
counsel may add: “We’re out of here.”  Accordingly, mediators
must tread carefully when they hear the words “nuisance” or
“nuisance value.”

How does “nuisance value” translate into dollars?  A nuisance
value offer may start anywhere from $1,500, $2500, $3,500, even
$5,000. However, in a tort case involving death or an employment
case for a high salaried executive, nuisance value can also mean
six figures.  “Nuisance value” is therefore a matter of perspective
and context.  That said, of course, there are sometimes cases prop-
erly characterized as “nuisance”.  As will be discussed below,
there are techniques available for mediators to assist parties in an-
alyzing their risk and exposure to help assess whether a nuisance
settlement is appropriate.

If the claim is truly limited to nuisance value, defendants may
or may not be interested in paying a small amount to save on
“defense costs.”  Sometimes claims adjustors and risk managers
choose to fight.  “Millions for defense but not one penny for
tribute” is their mantra.   This is more likely to arise in a court
ordered mediation.  Rarely will the defense agree to the cost of
mediation if they are unwilling to settle at some level.  The choice
to fight or pay are both reasonable business judgments but each
carries a level of risk.  Neither strategy works every time.
Mediation is a voluntary process.  The final decision belongs to
the parties.  A mediator can examine the costs of proceeding and
explore the risks and potential verdict range but a party is well
within its rights if a roll of the dice is preferred.  

A realistic plaintiff may well be interested in a nuisance value
settlement but needs the help or cover of a mediator before
agreeing to accept.  Finding the “sweet spot” where – in the words
of Winston Churchill “each party walks away equally unhappy” –
is not always easy.  If the defense chooses to pay but not enough
to keep plaintiff and counsel in the process, what’s a mediator to
do? Mediation offers the parties an opportunity to brainstorm
creative, outside-the-box resolutions – resolutions that would not
be available if the case proceeded to trial.  As an example, a young
woman brought a claim against a hotel over alleged unacceptable
service.  The hotel saw the dispute as a nuisance.  A resolution
acceptable to both parties was a fully paid vacation for the
charging party at another hotel in the chain. This met the needs of
both parties: the hotel managed its risk, gave up only one empty
room and avoided damaging its reputation by a negative review

while the claimant managed her risk, and enjoyed an unblemished
time away to replace the vacation lost.

Where’s the Incentive?
As noted, nuisance cases are relatively rare in mediation.

Accordingly, when mediators hear “nuisance,” the authors suggest
keeping an open mind.   Perhaps it is; perhaps it is not.  To
paraphrase Mark Twain, in our experience, the alleged flood of
nuisance value suits is greatly exaggerated.  Indeed, nuisance
characterizations should be carefully examined as there is little
incentive for a plaintiff’s lawyer to pursue nuisance litigation.9

In the first place, most plaintiff lawyers are paid on a
contingency fee basis: no payment unless there is a
settlement.  One third of a nuisance value is one third of very
little.  Where’s the incentive to bring a nuisance suit?  Absent
unusual circumstances, few plaintiff lawyers will knowingly
accept nuisance value cases to litigate.  Contingency fee lawyers
cannot earn a living that way.  Moreover, to reach a point where
the other side is willing to talk settlement or offer to engage in a
mediation process, plaintiff’s counsel may be forced to make a
significant investment in court costs for filing fees, deposition
transcripts, expert witness evaluations and reports, etc. etc.  A
garden-variety case may cost $5-10,000 of the lawyer’s capital–
well in excess of most nuisance value settlements.10 Because
many in the insurance world have made a policy decision to limit
nuisance settlements, relying on their stronger bargaining position
and the lawsuit’s lack of merit, any claim pursued for nuisance
value is a risky venture indeed.  This is no mystery to the average
plaintiff lawyer.  Who would want to invest effort and resources
in such a high risk/low value dispute?  Who has TIME to process
a nuisance suit?  It’s simply bad for business.  Therefore, the
mediator’s first reaction to charges of “nuisance value” should be
“tell me why you think so.”

Second, a lawyer who brings nuisance value cases quickly
earns a poor reputation.  Lawyers talk about each other all the
time.  It’s part of the litigator’s life.  We rely on our reputations.  We
rise and fall with them.  The reputation we earn has a huge impact
on how satisfied we are with our practices.  Lawyers with a good
reputation are treated with respect and given credibility by the courts
and opposing counsel. Lawyers with good reputations are taken
seriously by the other side.  “If you brought this case, I better take
a close look at it.”  Word that someone brings nuisance cases will
quickly spread throughout the Bar.  A reputation for bringing bad
cases – either out of ignorance, poor judgment or simple callous
indifference to the Rules of Professional Responsibility (which
discourages bringing non-meritorious law suits11) – undermines the
credibility and reputation of that lawyer.  What’s more, a lawyer’s
poor reputation undermines the value of the good cases he/she
might bring.  “Why should I believe this is a good case when the
last three you brought were not worth my time or yours?”  That
kind of reputation hurts a lawyer’s personal credibility in general,
and his/her ability to persuade a court or fact finder that the claim
has true merit.  Their claims are viewed with considerable
skepticism and rarely are given the benefit of any doubt.  

Third, a lawyer who brings nuisance cases is more likely to run
into discipline trouble and complaints against his/her license with
the State Bar.  Why?  Clients conclude their case must have merit
because the lawyer agreed to take it.  Most clients – even those with
strong cases – have expectations, often unreasonable, about the
value of their case.  They read about similar (or not) cases in the
paper and say, “My case is even stronger than that!”  When the
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lawyer communicates the nuisance value offer and recommends the
client accept, those expectations are shattered.  How can this
be?  “The lawyer has sold me out.  The lawyer is in the pocket of
the insurance company.  The lawyer is incompetent.”  There’s an
old saying: “Expectations are resentments under construction.”  A
resentful client is likely to bring charges of some kind against the
offending lawyer.  Just what that lawyer needs: a low value case
that results in threats to his license.

More likely than not, therefore, when the mediator hears that
the plaintiff’s claim is a “nuisance,” the odds are that something else
may be going on.  Our best advice to mediators: “trust but verify.”

Has the Defense Engaged in Realistic Risk Assessment?
Sometimes defense counsel doesn’t truly believe the case

lacks value.  There’s another old saying, “The best defense is a
good offense.”  Sometimes charging that a claim has “nuisance
value” is a technique to rock plaintiff and her lawyer back on their
heels and lower their hopes for a good financial settlement.  A
good mediator needs to explore this possibility by asking good
risk questions.  Sometimes it may turn out the defense is sincere,
but for whatever reason, they have failed to engage in realistic risk
assessment. The claim may not be a “nuisance” at all.  

Whether the defense is sincere, mistaken or on the mark can
only be answered as the mediation process unfolds.  Was defense
counsel too close to the situation to be objective and give good
advice?  Did the party representative make the decision that
resulted in litigation?  Perhaps it was defense counsel who advised
the actions leading to litigation.  Perhaps the client did not
adequately investigate the claim.  Perhaps a key participant on the
defense side has been less than honest. Is the litigator outside his
or her area of expertise?  Mediators need to understand the basis
for defendant’s position at the table.  Have they realistically
assessed the problems and shortcomings?  Is there a legal basis
for the claim?  Is the claim solidly based upon case law?  What
do the cases hold?  Is the law unsettled?  What are the elements
of the claim and will there be evidence to support every element?
Has the plaintiff presented evidence the defense has not
considered, undervalued or given insufficient attention?  Is the
defense in denial?  Risk assessment and reality testing often reveal
whether the nuisance characterization is sincere, mistaken, the
result of inexperience or a negotiation ploy12.  

Was Discovery Unproductive?
Sometimes responsible plaintiff counsel accepts a case for

representation believing the facts will develop in discovery in a
certain way.  When they start digging, however, the evidence may
not turn out to be that way at all.  Plaintiff’s counsel is sometimes
forced to admit he couldn’t find persuasive, admissible evidence
of wrongdoing.  They may or may not be willing to acknowledge
that “the case went south,” or, turned out to be “a dry well.”  That
can happen.  Such cases may nonetheless have SOME settlement
value – especially as plaintiff’s lawyer has invested time and
money and is unlikely to dismiss the case voluntarily.  As a result,
plaintiff may be willing to accept significantly less than was

initially anticipated.  As many mediations focus on risk
assessment, a claim that didn’t pan out in an evidentiary sense
may still pose a risk worth managing by seeking an amicable
resolution. 13

Cases that did not develop as expected provide ample
questions to explore.  Why did the case turn out to be weaker than
expected?  If the discussion is candid and plaintiff concedes the
obvious, negotiations may be more productive.  Perhaps plaintiff’s
initial demand would have been reasonable if the case had panned
out; but it did not.  Perhaps a lower number that factors in risk
will result in a better response from defendant.  Sometimes no
money need change hands.  In a recent mediation between two
physicians who worked together in one practice, for example, one
of them concluded he wasn’t being paid in accordance with his
contract.  He believed he’d been cheated out of substantial
dollars.  Just before reaching the mediation table, however, all of
the billings – which had been handled by a third party, not the
defendant or his staff – were produced.  Plaintiff’s counsel
examined them and realized proving substantial unpaid fees was
unrealistic.   Fortunately, there were many non-economic issues
to be horse-traded.  The case settled.  Both sides were happy –
and no money changed hands.

Why Can’t We Agree?
Another line of inquiry to achieve the same goal is to ask the

defense how such a capable, experienced plaintiff lawyer could
be so wrong – assuming defense counsel knows and respects her
opposition?  Reasonable minds often differ about the value of a
case.  Two experienced, able and persuasive advocates can
sometimes look at the same landscape and reach diametrically
opposite conclusions.  If the defense sincerely believes the dispute
is limited to nuisance value, the mediation may not be over.  There
remain several techniques in the mediator tool kit. 

What Will the Costs Be?
One technique for moving forward is to explore “defense

costs.”  How much money has the defense spent already in
defending this “nuisance” litigation?  Is there a litigation budget
moving forward?  How much discovery remains?  How many
depositions?  Is plaintiff seeking or threatening to seek electronic
records?  How much will that cost?  Will there be experts?  How
much time and effort will be expended to bring a motion for
summary disposition?  Is there a risk the motion will be denied?
If denied, how much more money will be spent on a trial?  Is
there a risk that a defense verdict at trial might be appealed?
How much more will an appeal cost in time, effort and
disruption?  Defense costs generally exceed “nuisance” value.
In today’s world, defense costs of $20,000, $40,000 or $75,000
are not unusual.  Many employment cases will cost over
$100,000 just to reach trial.  In employment litigation, prevailing
plaintiff’s can recover actual attorney fees.  Even if a plaintiff’s
verdict is modest, an award of substantial attorney fees can
exceed the demand sought at the mediation table.  Defendants
do not always arrive at the table having considered the risk of
limiting plaintiff to a small verdict but being exposed to actual
attorney fees.  If defendant is willing to settle for defense costs,
resolution may well be possible.  Plaintiff may equally recognize
great risks ahead and conclude defense costs are a reasonable
way to manage them.  

How Big a Nuisance Are you?
Another technique is to explore the range of “nuisance value.”

$5,000 might not sound like a “nuisance” in a small claims case.
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By contrast, $100,000 might be nuisance value in a death case or
discharge case for a highly compensated executive.  While some
plaintiff lawyers may be offended to hear their claims
characterized as “nuisance”, others could care less what it’s called
so long as the final offer meets their goals.  “Yes,” plaintiff’s
counsel might say, “I recognize you call this a ‘nuisance’ case, but
I consider myself a big nuisance!”  Big nuisance, indeed.

A simple technique, depending on the mediator’s relationship
to defense counsel, might be to ask straight out: “What is the range
of nuisance value for which you’d be willing to settle this case?”
If the answer is, “we’d never pay more than $35,000”, the
mediator has something to work with.  As this is tantamount to
asking a party for its “bottom line,” however, the answer may not
be reliable.  

A mediator might further explore defendant’s range by using
“what if” questions.  “What if plaintiff brought her demand down
to five figures?  What could you offer then?”  The answer, of
course, might be so small an increase as to remain unproductive.
Defense counsel, implementing a negotiation strategy that is not
working out, might be ready to provide a constructive answer.
Though not yet ready to disclose flexibility to the plaintiff, the de-
fense may be ready to signal to the mediator that they aren’t yet
close to their limits of authority.

An end game variation of the mediator “what if” question is:
“I don’t have authority for this, but if I could get plaintiff to walk
away at $25,000, is it possible you would pay it?”  If the defense
is favorably disposed, the same question could then be asked in
the plaintiff’s room:  “I don’t have a number yet, but if I get them
up to $25,000, is it possible you would take it?”  This technique
permits the lawyers to achieve a resolution or close the gap sig-
nificantly without relinquishing their settlement positions should
the case not settle.  

Conclusion
It is not evident that a glut of nuisance value cases is

interfering with the civil justice system.  Accordingly, radical
changes – mandatory summary judgment motions or judicial
authority to reject settlements, for example – are not necessary.
Despite commentary to the contrary, there are few responsible
plaintiff lawyers willing to bring nuisance value cases they would
never take to trial.  Sometimes, however, mediators will be faced
with mediating alleged nuisance value claims.  There are many
time-tested and effective techniques available to mediators to deal
with them.  Mediators may explore the sincerity of a “nuisance”
characterization, focus on the costs of going forward, determine
if either side is unrealistically analyzing risk, explore the range of
“nuisance” settlements and brainstorm non-economic issues
resulting in resolution without payment of significant dollars.
Radical solutions are better left in the pages of law review articles,
not adopted as new court rules.14

—END NOTES—

1 Shel Stark is a mediator and arbitrator in Ann Arbor, Michigan.  He is Chair of the
Alternative Dispute Resolution Section, State Bar of Michigan, USA.

2 Sonal Priya is a law student at M.S. Ramaiah College of Law in the State of
Bangalore, India.  She hopes to someday be a provider of ADR Services to her
clients. 

3 Virginia Law Review, Vol. 90, p. 1849, 2004

4 Available at http://www.law.harvard.edu/programs/olin_center/  

5 International Review of Law and Economics 26 (2006) 42–51

6 Ranganath Sudarshan, Nuisance-Value Patent Suits: An Economic Model and
Proposal, 25 Santa Clara High Tech. L.J. 159 (2008)

7 David Farber, Agency Costs and the False Claims Act, 83 FORDHAM L. REV. 219
(2014). 

8 The Harvard John M. Olin Discussion Paper Series: available at
http://www.law.harvard.edu/programs/olin_center/

9 On the other hand, the authors did find a website blog titled, “The Insurance
Adjustor’s ‘Nuisance’ Value of Your Claim,” which advises “Even if the insurance
company is right in claiming no liability for your injury, you may be able to get a
‘nuisance settlement.’”

10 At a seminar sponsored by ICLE, the Institute of Continuing Legal Education,
several years ago, a lawyer representing the insurance carriers in medical malpractice
cases described his instructions to make certain plaintiff’s counsel has invested over
$75,000.00 before engaging in settlement negotiations. 

11 Michigan Rules of Professional Responsibility, Rule 3.1.

12 Perhaps it is plaintiff and plaintiff’s counsel who are unrealistic or mistaken.  The
same questions and techniques can be used to explore risk and realistic analysis with
them.  Are they over-valuing the claim?  Have they missed something important?
Are they sweeping their weaknesses and risks under the rug?  

13 In addition to the risk of an adverse ruling, cases may risk collateral consequences:
the departure of key employees, adverse publicity, disruption of business operations,
public exposure of sensitive or embarrassing information, aggravation of customer
relations, impact on banking relationships, etc.  

14 The authors wish to thank Earlene Baggett-Hayes, Shel Stark’s friend and colleague
at PREMi, Professional Resolution Experts of Michigan, for her ideas, advice and
suggestions. �
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involving MERC, the NLRB, the EEOC, FMLA and FLSA.  We
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mation, please contact Keith Brodie at Keith.Brodie@btlaw.com
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MERC UPDATE
Andrew J. Gordon 
White Schneider PC 

A summary of two recent decisions issued by the Michigan
Employment Relations Commission (“Commission”) follows.
Decisions of the Commission may be reviewed on the Bureau of
Employment Relations’ website at www.michigan.gov/merc.

Davison Community Schools -and- Davison Education
Association, MEA/NEA, Case Nos. C15 A-004; CU15 B-003
(September 20, 2016).

On January 9, 2015, and February 5, 2015, respectively, the Davi-
son Education Association, MEA/NEA and the Davison Community
Schools filed competing Unfair Labor Practice Charges (ULPs or
Charges) against each other alleging violations of Section 10 of the
Michigan Public Employment Relations Act (PERA). The parties were
under a collective bargaining agreement effective from July 1, 2013
through June 30, 2015. Pursuant to the parties’ collective bargaining
agreement, the Association’s members could vote on issues related to
possible deviations from the collective bargaining agreement. The par-
ties’ disagreement stemmed from just such a vote on a possible contract
deviation that took place on November 12, 2014. Polling was done of
the Davison Middle School teachers to gauge their support for a pro-
posed temporary schedule change for days the school had scheduled
pep assemblies. The Association alleged that the District violated Sec-
tions 10(1)(a), (b), and (e) of PERA by issuing ballots on the vote for
the possible contract deviation to all teachers regardless of whether they
were in good standing with the Association. The District alleged that
the Association’s attempt to limit polling to only teachers in good stand-
ing violated Sections 10(2)(c) and (d) of PERA.

The collective bargaining agreement established a “Contract Man-
agement Committee” made up of representatives who were to meet reg-
ularly, usually monthly, to discuss and resolve issues and problems
related to the collective bargaining agreement. Another section of the
collective bargaining agreement established a procedure for “contract
deviation.” The collective bargaining agreement stated: “Deviation re-
quests shall require approval by a 2/3 vote of the affected bargaining
unit members voting in the building, grade level, or department and ap-
proval of the building principal.” At the hearing conducted by Admin-
istrative Law Judge (ALJ) Travis Calderwood on April 27, 2015,
testimony was offered that a prior issue invoking the contract deviation
clause in the spring of 2014 at Davison High School had been limited
to teachers in good standing with the Association. The District also of-
fered testimony it had been unaware that only union members in good
standing had been allowed to vote. In the fall of 2014 another issue of
contract deviation led to a discussion between the principal of Thomson
Elementary School and the Association’s building representative. After
discussion, the principal allowed all teachers to vote on the contract de-
viation regardless of their standing with the Association.

ALJ Calderwood determined that the competing allegations by
the Association and District involved a term or condition of
employment “covered by” a provision in the collective bargaining
agreement as the question of who was allowed to vote on a contract
deviation proposal was “covered by” the agreement’s language. As a
result, ALJ Calderwood found that the issue was one of contractual
interpretation and must instead be handled by the parties’ agreed upon
grievance and arbitration process. 

In holding that the dispute was purely contractual in nature, ALJ
Calderwood dismissed the competing PERA claims by the
Association and the District. The ALJ found that allowing teachers,
other than those in good standing with the Association, to vote on
proposals for contract deviation did not infringe upon the
Association’s right to limit its internal decision-making process to

I’m coming up to a big birthday this year. By the time this
issue of Lawnotes reaches its readers I will have turned 65. That’s
not old in arbitrator years, but there is no denying the trend, or its
implications.

So I’ve been thinking about the meaning of life and that kind
of thing.

The great sculptor Henry Moore said this about that:

The secret of life is to have a task, something you do
your entire life, something you give everything to, every
minute your entire life. And the most important thing
is: It must be something you cannot possibly do.

I figure I’ve got a start. I have devoted the last 25 years of
my professional life to something I cannot possibly do. I’ve been
trying to write good labor arbitration decisions. Part of the reason
I can’t do it has to do with my intellectual limitations. But another
part has to do with the fact that the task is impossible. 

Let’s think about what a good arbitration decision is
supposed to do. Forget about writing a decision that is so
compelling it convinces the loser that he deserved to lose. That’s
not going to happen. And forget about determining who is telling
the truth and who isn’t. That’s not going to happen either. But
let’s try to be realistic. Realistically, what are the goals of a good
decision?

It should follow the law. It should follow the contract. It
should comport with the facts. It should address the parties’
arguments. It should resolve the issue. It should do the least
possible violence to the parties’ relationship. It should respect the
parties’ autonomy. And it should provide clarity going forward.

It should not substitute the arbitrator’s judgment for the
parties’ judgment. It should not treat matters beyond the scope of
the arbitrator’s authority. It should not take too long or cost too
much. And it should convince the loser, if not that he deserved to
lose, at least that he got a fair shake. 

The problem, of course, is that if such a solution existed the
parties would have found it, and the case would have settled.  

There are exceptions, but as a general rule we only get the
case if there is no such answer. We can’t follow the contract
without doing violence to the parties’ relationship. Or we can’t
follow the law without exceeding the scope of our authority. Or
we can’t resolve the issue without substituting our judgment.
Or… you get the picture.

There is just no way to do this job. We do it anyway. But it
is inevitable that we are going to make people unhappy. Roughly
half the people we deal with.

Which takes us to what experts in the field call the Shit
Wheel Theory of labor arbitrators. A senior colleague of mine
explained it to me recently. I was singing the blues about having
been fired from yet another “permanent” panel. “Hang in there,”
he said, “ eventually you’re the driest spot on the wheel.” 

Coming up on this big birthday, lying awake thinking
profound and depressing thoughts, it’s hard to find the Shit Wheel
Theory very comforting. �

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator
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members. The ALJ held that a vote on a contract deviation was
distinguishable from a vote to ratify a proposed contract, a matter of
internal affairs for the Association. Likewise, the ALJ dismissed the
District’s allegations of PERA violations. The District’s main
argument was that the Association had violated Section 10(2)(c) of
PERA by attempting to cause the District to discriminate against
teachers on account of their membership in a labor union. ALJ
Calderwood held that the actions taken by the Association, merely
discussing the issue of limiting voting to teachers in good standing
with the Association, did not rise to the level of an “attempt” to violate
Section 10(2)(c) of PERA especially considering the Association’s
position was rejected by the District. No exceptions were filed.

Detroit Association of Educational Office Employees
(DAEOE), Local 4168, Case Nos. CU16 D-016 through D-024
(September 16, 2016).

On April 8, 2016, nine employees (Charging Parties) of the
Detroit Public Schools (Employer) filed Unfair Labor Practice Charge
(ULPs or Charges) against their collective bargaining representative,
the Detroit Association of Educational Office Employees
(Association), pursuant to Section 10 of the Public Employment
Relations Act (PERA). Pursuant to Section 16 of PERA, these
Charges were consolidated and assigned to Administrative Law Judge
(ALJ) Julia C. Stern. The Charges alleged that the Association denied
fair representation to the Charging Parties.

The Charging Parties were all employed by the Employer in its
Office of School Nutrition (OSN). In March 2013, the Employer and
the Association entered into contract negotiations for the represented
bargaining unit. The Employer made a proposal to the Association
where Charging Parties would receive a ten percent retroactive bonus
and also be eligible for “efficiency bonuses” paid on the percentage
of the increase, if any, in the OSN’s fund balance for the fiscal year.
The Association reached a tentative agreement that did not include
the wage increase or efficiency bonuses for the Charging Parties, and
the tentative agreement was later ratified by the members. The
Employer provided similar proposals to unions representing four
other bargaining units of OSN employees. These offers were accepted
by the representatives of the other bargaining units and ratified. 

After learning of the deal accepted by the other bargaining units,
the Charging Parties questioned why the Association had not accepted
the proposal with the wage increases and efficiency bonuses, to which
the Association responded that other represented members had recently
taken a pay cut and it could not in good conscience agree to a 10% wage
increase for ten members. The Employer paid efficiency bonuses to
unrepresented employees and employees in the other bargaining units
for fiscal years 2012-2013 and 2013-2014. No one received a bonus for
fiscal year 2014-2015. In early 2016, Employer’s Executive Director
informed the Charging Parties they could receive the efficiency bonuses
if the Association agreed to allow the Employer to pay them before June
30, 2016. This sparked a series of conversations between the
Association’s President, the Employer’s Executive Director, and the
Employer’s General Counsel. Ultimately, the Employer’s General
Counsel reviewed the collective bargaining agreement and concluded
that the Charging Parties were not entitled to receive efficiency bonuses.

Charging Parties brought forth allegations that the Association
violated its duty of fair representation to them in violation of Section
10(2)(a) of PERA. On August 8, 2016, ALJ Stern issued her decision
dismissing the Charges. In reviewing the Charging Parties’ allegations
of unfair representation, ALJ Stern held that the Association did not
undertake “arbitrary” conduct with “little care or with indifference”
to the interests of those affected because the Association was under a
duty to represent the members of the bargaining unit as a whole and
not the best interests of individual members. As a result, the
Association was within reason to believe it would serve the best
interests of the membership as a whole to not agree to a 10% wage
increase for a small group of employees when the rest of the

membership was taking a 10% wage cut. Likewise, ALJ Stern
dismissed allegations that the Association’s President had violated
PERA by misrepresenting the status of their efficiency bonuses issue
during a meeting on March 22, 2016, because the alleged
misstatements of fact were not the cause of the Charging Parties’
injury, even if they were taken as true. ALJ Stern also found that the
Charges stemmed from actions taken by the Association in 2013 and
were not timely filed by the Charging Parties. All Charges were
dismissed and no exceptions were filed. �

SIXTH CIRCUIT UPDATE
Scott Eldridge
Leigh Schultz

Kamil Robakiewicz
Miller, Canfield, Paddock and Stone, P.L.C.

Court enforces arbitration clause in employment agreement that
precludes class actions.  

After the plaintiff in AlixPartners, LLP, v Brewington, Docket No.
16-1027 (Sept. 2, 2016) was terminated by his employer, he filed a de-
mand for arbitration on behalf of himself and a purported class of cur-
rent, former and potential employees asserting claims under Title VII of
the Civil Rights Act of 1964.  His employer responded by filing an action
in the United States District Court for the Eastern District of Michigan
under the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202.  The ac-
tion sought a declaration that the plaintiff was precluded from pursuing
his claims on behalf of any purported class or absent individuals.  

The plaintiff moved to dismiss the employer’s action under Fed-
eral Rule of Civil Procedure 12(b)(6) for lack of personal jurisdiction
because he is a Texas resident.  While that motion was pending, the
employer filed a motion for summary judgment.  The U.S. district
court denied the plaintiff’s motion to dismiss and granted the em-
ployer’s motion for summary judgment finding that the arbitration
agreement at issue did not “clearly and unmistakably” reserve the issue
of class arbitrability for the arbitrator.   

On appeal, the Sixth Circuit concluded that the plaintiff was, in
fact, subject to personal jurisdiction in Michigan.  The Court also upheld
the district court’s grant of summary judgment to the employer finding
that, because the agreement was silent on the issue of whether an arbi-
trator or court should determine the question of classwide arbitrability,
the determination properly lies with the court and not the arbitrator.  

The Sixth Circuit also held that “an agreement must expressly in-
clude the possibility of classwide arbitration for [the court] to conclude
that the parties agreed to it.”  The plaintiff’s agreement, however, did
not include that express provision.  In addition, it covered claims “arising
out of or in connection with any aspect of this Agreement,” as opposed
to other employees’ and/or potential employees’ agreements, and stated
that the arbitrator’s decision “shall be final and binding as to both par-
ties.”  (Emphasis in original.)  Based on that language, the Sixth Circuit
concluded that the parties’ arbitration clause did not authorize classwide
arbitration and that the plaintiff must proceed on an individual basis.   

Employer engaged in unfair labor practice by announcing new ben-
efits and questioning employees on their interest in joining union.  

In Caterpillar Logistics, Inc. v. NLRB, Docket No. 15-1433 & 15-
1611 (July 19, 2016), the United Automobile Workers (“UAW”) alleged
that Caterpillar Logistics management had improperly interfered with a
vote regarding UAW representation by workers at a Caterpillar plant.
The National Labor Relations Board (“NLRB”) concluded that Cater-
pillar management had engaged in unfair labor practices in violation of
the National Labor Relations Act because management’s questioning of
two employees’ interests in unionization amounted to coercive interro-
gation; management’s assertions that they knew the identities of union
supporters created the impression of surveillance of union activities; and
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UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Court’s Current Docket is Light on Employment Cases
There are only two employment law cases currently on the

Supreme Court’s docket.  The first, McClane v. EEOC, No. 15-248, ad-
dresses the standard of review for decisions regarding the subpoena
power of the Equal Employment Opportunity Commission (EEOC).  A
former employee of McClane filed an EEOC charge alleging that the
company’s practice of requiring employees returning from maternity
leave to take a strength test was unlawful sex discrimination.  In response
to the EEOC’s investigation of the charge, McClane disclosed that it re-
quires all employees returning to a physically demanding position from
a leave of absence in excess of 30 days to pass the strength test.  Mc-
Clane provided the EEOC information about the gender, job class, rea-
son for taking the test and pass/fail result for individuals who had taken
the test.  McClane did not provide the EEOC with the person’s name or
social security number or, if the employee had been terminated, the rea-
son for the termination.  The EEOC issued an administrative subpoena
for the information that McClane refused to provide.  McClane peti-
tioned the EEOC to modify or revoke the subpoena, but the Commission
denied the request.  McClane persisted in its refusal to produce the in-

formation, leading the EEOC to file an enforcement action in the United
States District Court for the District of Arizona.  

The trial court held that the EEOC was entitled to the following in-
formation:  “the gender of each test taker, the date the test was given,
the score the test taker received, the position for which the test was taken,
the passing score for the position in question, and any adverse employ-
ment action imposed within 90 days of an employee’s taking the test.”
US EEOC v McLane Co, Inc., 804 F3d 1051, 1054 (CA 9 2015), cert
gtd in part sub nom. McLane Co., Inc. v EEOC, No. 15-1248, 2016 WL
1366460 (US September 29, 2016).  The trial court denied the EEOC’s
request for “the name, social security number, last known address and
telephone number for each test taker; and for those employees who were
terminated after taking the test, the reasons for termination.”  Id.  The
EEOC appealed.  The Ninth Circuit Court of Appeals reviewed the de-
cision de novo and reversed and remanded.  McClane successfully
sought cert on the question of whether the standard of review for deter-
minations to enforce or quash administrative subpoenas should be de
novo or if deferential review is the correct standard.

In NLRB v. SW General, Inc., No. 15-1251, the Supreme Court
will decide an important question as to the interpretation of the Federal
Vacancy Reforms Act (FVRA), 5 USC 3345 et seq.  Many government
jobs are filled through nomination by the President, followed by
confirmation by the Senate.  In the event of a vacancy in one of these
positions, the FVRA provides that the “first assistant” to the vacant post
takes over in an acting capacity, provided that the first assistant had
acted in that capacity for at least 90 days within the prior year.
Alternatively, the President can appoint an official in another office of
the Executive Branch, provided that official had been confirmed by the
Senate.  Finally, the President can designate a senior official in the same
agency in which the vacancy occurred, provided that senior official had
worked for the agency for at least 90 days.   An acting officer can serve
no longer than 210 days and cannot be nominated to fill the vacated
position, unless the acting officer had been confirmed by, and the
appointment of that person to fill the vacancy is approved by, the
Senate.  Per the FVRA, any action taken by an acting officer who sits
in violation of the FVRA has no force and effect.  

The General Counsel of the NLRB is appointed by the President,
with the advice and consent of the Senate.  In June 2010, the NLRB
General Counsel resigned and President Obama tapped Lafe Solomon,
Director of the NLRB’s Office of Representation Appeals, to serve as
Acting General Counsel.  After Solomon had served in an acting
capacity for six months, President Obama nominated him to become
the new General Counsel.  The Senate rejected the nomination; the
President resubmitted it.  The President ultimately withdrew Solomon’s
nomination and, instead, nominated Richard Griffin to fill the position.
The Senate confirmed Griffin’s appointment on October 29, 2013. 

Solomon served as Acting General Counsel from June 21, 2010
until November 4, 2013.  While serving in an acting capacity,
Solomon was involved in NLRB proceedings surrounding an unfair
labor practice charge filed by International Association of Fire
Fighters Local I–60, AFL–CIO against SW General, Inc.  After an
administrative law judge ruled that SW General had committed an
unfair labor practice, the company filed exceptions to the decision.
Included in those exceptions was that the NLRB complaint was
invalid because once the President nominated Solomon to fill the
General Counsel position, by operation of the FVRA, Solomon
became disqualified from serving in an acting capacity.  The NLRB
adopted the ALJ’s findings and did not address the FVRA issue.
Southwest and the NLRB petitioned the District of Columbia Circuit
for review.  The NLRB argued that the FVRA provision disqualifying
acting officers from nomination to fill the vacancy applies only to
first assistants appointed to acting capacity.  Southwest, on the other
hand, argued that the FVRA prohibition applied to any individual
appointed to serve as an acting officer.  The DC Circuit agreed with
Southwest and vacated the NLRB’s order.  The NLRB successfully
petitioned the Supreme Court for review.   �

SIXTH CIRCUIT UPDATE
(Continued from page 21)

management’s promises of safety bonuses and the construction of a
smoking shelter shortly before the vote were coercive.  Applying the
deferential “substantial evidence” standard, the Sixth Circuit affirmed
the NLRB’s decisions in full.

Furthermore, the Sixth Circuit also affirmed the NLRB’s separate
determination that Caterpillar had unlawfully discharged an employee
for making an expletive-laced statement of union support, in which the
employee stated that the union had gained another supporter, that a par-
ticular manager was “going down now,” and that “the gloves are [exple-
tive] off now.”  The Sixth Circuit determined that substantial evidence
supported the NLRB’s finding that the employee’s outburst amounted
to protected activity. 

DOL’s denial of a request to reopen a benefits claim based on new
evidence is subject to judicial review.

In Berry v United States Department of Labor, Docket No. 15-6316
(Aug. 11, 2016), the surviving son of a former construction worker filed
a claim for benefits under a statute that provides compensation to work-
ers who developed illnesses from exposure to ultra-hazardous substances
at Department of Energy (“DOE”) sites.  The Final Adjudication Branch
(“FAB”) denied the claim due to insufficient evidence that the father had
worked at a covered DOE site.  The plaintiff filed a request to reopen
the claim based on new evidence, but the request was denied.  He filed
a suit challenging that denial.  

The Department of Labor (“DOL”) moved to dismiss on grounds
that a refusal to reopen is not a “final agency action” subject to judicial
review.  The U.S. district court granted the motion.  The Sixth Circuit
disagreed, stating that a refusal to reopen based on new evidence was
a “final agency action” and was not “committed to agency discretion
by law.”  Nevertheless, the Sixth Circuit affirmed dismissal because,
although the plaintiff had styled his request to reopen as one based on
new evidence, he had merely alleged “material error” in the FAB’s
original decision.  According to the Sixth Circuit, agency decisions on
requests to reopen that allege material error are “committed to agency
discretion” and unreviewable by courts.   �



Kelman’s Cartoon

REMEMBERING
MAURY KELMAN

Stuart M. Israel
Legghio & Israel, P.C.

Long-time Lawnotes cartoonist Maurice Kelman passed
away in October at the age of 80. Lawnotes reprinted a sam-
pling of Maury’s oeuvre in the Summer 2013 issue, accom-
panied by a brief bio:

Maury Kelman’s claim to fame is, of course, as
the long-time Lawnotes cartoonist, but he has other
accomplishments as well.  He is a professor of Law
emeritus at Wayne State University Law School,
where he taught, for more than 25 years, constitu-
tional law, federal courts, election law, legal process,
mass media law, and other subjects.  He holds bach-
elor’s and juris doctor’s degrees from WSU and an
L.L.M. from Harvard, clerked for Judge Wade H.
McCree, Jr. in the Eastern District of Michigan, prac-
ticed as a labor lawyer, taught at the Ohio State and
Utrecht University law schools (in Columbus and the
Netherlands, respectively), and served as special
counsel to Detroit Mayor Jerome P. Cavanagh.
Maury is the author of numerous law review articles
and other professional and general publications and
is a highly-regarded labor arbitrator.  His cartoons
have appeared in National Review, Legal Times,
 Judicature, Case & Comment, the Detroit News, the
Detroit Free Press, and, of course, for almost a
decade in Labor and Employment Lawnotes.

Maury’s last Lawnotes cartoon appears below, with his
newly-tailored caption under his drawing that originally
appeared in Judicature in 1995. Lawnotes will miss Maury’s
art and humor.  �
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“You mean I’m not supposed to avoid
the appearance of impropriety, I’m supposed to avoid

actual impropriety?”

MERC NEWS
Ashley Olszewski, Paralegal

James Spalding, Mediation Supervisor
Carl Wexel, Administrative Law Specialist

Bureau of Employment Relations

• Annual Report – The FY 2015-2016 Annual
Report on the activities of the Michigan Employment
Relations Commission was published following the
Commission’s formal adoption at its November 2016
meeting. It may be viewed on our agency’s web site at
www.michigan.gov/merc.  

• Retirement Announcement – Tom Kreis, BER
Labor Mediator based in Alpena, will be retiring from the
Bureau effective January 6, 2017. Tom began his
employment with BER on October 24, 2004 and has
proven to be an excellent mediator. As he embarks on this
next exciting and anticipated chapter of his life, Tom’s
wisdom, enthusiasm and good humor will surely be
missed by those who have had the great pleasure to work
with him. We at MERC/BER want to thank Tom for his
unwavering support, in addition to his dedication and his
exceptional work.

• Publication – Various Bureau staff have submitted
professional articles for publication in the Association of
Labor Relations Agencies (ALRA) Advisor, which may be
accessed in the “Publications” section of ALRA’s website,
www.alra.org. Bureau staff have also submitted articles for
publication in the Michigan Public Employer Labor
Relations Association (MPELRA) Manual, which may be
viewed at www.mpelra.org, by subscription only.  

• Performance Dashboard – As we reported in the
last issue, MERC/BER was seeking comment on
modification of the metrics utilized on our agency’s
“Dashboard.” MERC/BER is amending its Dashboard
with respect to the percentage of Commission decisions
issued within one year of record closure by reducing that
time frame to nine months.

• Act 112 Rule Amendments – Recently, the
Commission made revisions to its General Rules to reflect
changes in the law that have occurred as a result of the
enactment of 2016 PA 194 (PA 194), a law that took effect
on September 19, 2016.  PA 194 amended PERA to revise
the process for handling teacher strikes and lockouts in
order to provide a more effective means for addressing
these alleged PERA violations.  The draft revisions to the
Commission’s General Rules have been posted on
MERC’s website under the “What’s New” link.  Once the
Rulemaking process is completed, they will be posted at
www.michigan.gov/merc.  �



• Linda Burwell reports on EEOC efforts to prevent workplace harassment and 
retaliation.

• Rob Boonin presents his prognosis for independent contractors under the FLSA.
Claudia Orr reviews FLSA exemptions, which — stay tuned — may be affected
by the election.

• Shel Stark and Sonal Priya address mediating nuisance value conflicts.

• Barry Goldman works sculptor Henry Moore, excrement, and milestone birthday
reflections into one succinct column.

• Andrew Gordon offers MERC updates and Regan Dahle reviews employment
cases pending at the U.S. Supreme Court.

• Stuart Israel remembers Maury Kelman.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA, MDCR and EEOC news,
websites to visit, a Kelman cartoon, and more.

• Authors Robert A. Boonin, Linda G. Burwell, Regan K. Dahle, Scott Eldridge, Barry Goldman, Andrew J. Gordon,
Stuart M. Israel, Maurice Kelman, Ashley M. Olszewski, Claudia D. Orr, Sonal Priya, Kamal Robakiewicz, Leigh
Schultz, James Spalding, Sheldon J. Stark, and Carl Wexel.
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