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harassment is legally prohibited and may be a crime. 
Indeed, an employer may communicate to an employee, ex-

pressly or explicitly:  “I need to have sexual intercourse with you
and I am going to pay you. It would be nice if you could also per-
form secretarial tasks, but it’s not a must.” This definitely consti-
tutes a violation of law, whether or not the law is understood by
the potential victim. Any American who faced a similar situation
would rush to retain an attorney, and the employer likely would
experience serious consequences. It is very different in Moldova.
Unlike Americans, Moldovan women are likely to either accept
“indecent proposals” to keep the job, or resign. Moldovan society
often is apathetic to sexual harassment. It is not common to dis-
cuss sexual harassment and it is less common to raise a ballyhoo
in response to sexual harassment. 

Although our society remains largely oblivious to sexual ha-
rassment in the workplace, both the criminal and civil law purport
to protect victims’ rights. Particularly, the Criminal Code of the
Republic of Moldova establishes criminal responsibility for sexual
harassment. In Moldova, this term is interpreted as verbal or non-
verbal behavior infringing on a person’s dignity or creating an un-
pleasant, hostile, overwhelming, humiliating, discriminatory, or
insulting atmosphere with the goal of coercion for sexual inter-
course or other unwelcome actions of a sexual nature, and in-
cludes coercion by threats, bullying, and blackmail. The
punishment for these actions is up to three years of imprisonment.
Also, Moldova has a civil code article concerning compensation
for moral damages which theoretically applies in sexual harass-
ment cases, but there have been no such cases in Moldova so far. 

We decided to better assess this unfortunate gap between re-
ality and the law. We surveyed our colleagues, prosecutors, and
judges who have been in the legal field for over 10 years. We
asked them if they could recall cases in their practice when an em-
ployer was found criminally or civilly liable for sexual harass-
ment. Typical reactions were: “Are you serious?” and “What
planet are you from?” Others simply smirked and shrugged. It ap-
pears that sexual harassment is a norm—a given—rather than an
unlawful concept in the minds of many of our citizens, even within
the legal profession. 

Moreover, some even seem to perceive sexual harassment as
natural, inevitable, and tolerable, if not praiseworthy. We believe
that any American over the age of 20 will recall the story of a sex-
ual scandal related to the President of the United States Bill Clin-
ton and White House intern Monica Lewinsky. It led to scandal,
civil litigation, and impeachment, although President Clinton was
acquitted of perjury and obstruction of justice. 

The main difference between western and Moldovan legisla-
tion is in regulating liability for sexual harassment. For instance,
in Europe and America a victim can sue her employer for failing
to provide a healthy work environment without any sexual or gen-
der discrimination, but not in Moldova.  

Under the criminal law in Moldova, the liability of legal en-
tities is limited to a certain range of actions. Sexual harassment is
not included in this range; therefore, a victim must directly sue
the individual who harassed her. These cases are difficult to prove

(Continued on page 2)
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The Republic of Moldova is a small country located in the
very heart of Europe, bordered by Ukraine to the east and Roma-
nia to the west. During almost the entire Soviet era, Moldova was
part of the Soviet Union. After the collapse of the USSR in 1991,
a young Moldovan state declared its independence and struck out
on its own to address societal problems without the need to look
to Moscow. It turned out that there are more than enough problems
to be addressed. 

Many problems are related to the complexity of the transition
from rigid centralized power and command-administrative eco-
nomic management techniques to more democratic principles: re-
spect for human rights and freedoms, a competitive economic
environment, and fairness and justice. Legislation inherited from
the USSR was reformed quickly. A new constitution established
basic principles for a democratic society, and multiple new laws
regulating different spheres of social life were adopted. People
were able to breathe freely for the first time in many years. The
air of freedom became inappropriately intoxicating for some,
however. Unfortunately, a number of entrepreneurs became
proverbial “capitalist predators,” assuming a sense of entitlement,
and putting their own interests ahead of the law—especially in re-
lationships between employers and subordinates. 

For example, the following job ads can be found in Moldavan
newspapers and on internet websites: 

A firm is looking for a young woman under age
20 with an appearance of a model to work as a
secretary. 

A good looking lady is wanted to work as an
assistant director. 

As is known, 17-20 year old women who have just started
their career paths are most vulnerable to sexual harassment. Often
they are naïve and unable to stand up for themselves.  The work-
place is new to them. In particular, they do not know that sexual
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and easy to rebut. There have been no sexual harassment cases
won in our country due to the fact that in our system of justice, a
harasser’s actions in the workplace generally are not viewed as
being so socially dangerous as to justify criminal punishment. 

Even if everything goes smoothly for a victim and she wins
her case, the amount of the compensation would be minimal even
for a country of modest means like Moldova.  Unfortunately,
there is no reason to believe that this situation will change for the
better in the near future. Therefore, people prefer to resign or de-
fend themselves on their own rather than taking legal action. The
problem is unlikely to get attention if there are no high-profile
trials. 

It’s necessary to mention that sexual harassment also ex-
isted during the Soviet era, but it was not as pronounced as
nowadays. There was a Trade Union and a Communist Party
Committee as a superior authority. Any boss found to have en-
gaged in sexual harassment could have been discharged and lost
his Communist Party membership and social status, which
would mean the end of his career. This control provided little
due process, but it effectively addressed extreme situations.
Nowadays,  in our freer society, women — like all citizens —
are expected to deal with their problems on their own — it is a
sink or swim situation. 

There was one high profile case that took place in our country.
The material was published in a notorious newspaper that special-
izes in investigative journalism. The article was titled: “The Judge
is Seeking Sexual Favors.” It involved the presiding judge, Petru
Grumeza, from the town Causeni. Over the course of a few years
after Grumeza was nominated for his position, about 70 court em-
ployees resigned, even though it’s well known that this regional
court is short on staff and many Moldovans are looking for jobs.
Many employees who resigned stated that sexual harassment was
committed by the presiding judge. Some confirmed that they re-
signed specifically because of this issue. As we understand it, the
newspaper refused to disclose employee names, probably due to
embarrassment or to fear of persecution by the judge. This is also
part of our mentality—it’s embarrassing to be a victim of sexual
harassment in our country. It is also a risk to confront a powerful
employer.

Yuliana Vikol, age 29, apparently, was the most courageous
one and decided to divulge what happened. She was hired as an
archive director at the court. A few months later, she was offered
an additional part time position as a supply manager. Yuliana was
thrilled because she was a single mother raising two children.
She said: “At first everything was great, but only until the mo-
ment when my boss got attracted to me. He attempted to sexually
assault me right in his office, in the court archive, and at staff par-
ties. Every day he ‘suggested’ that I give up because I will have
to sleep with him anyway if I don’t want to lose my job.” She
continued: “As soon as the presiding judge realized that he is not
going to achieve his goal, he started constantly humiliating me
in my colleagues’ presence.” Yuliana remembered an incident
after she decided to stay away from her boss. “I had to send a
work-related fax, but the only fax machine was in the judge’s of-
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fice. The judge said that at first I was supposed to give him a
‘good fellatio.’ All of his words, gestures, and innuendos were
simply unbearable.” 

As many other female employees of the court, Yuliana could-
n’t tolerate the way she was treated and signed her resignation let-
ter. Based on her allegations, she submitted the letter at the end
of December 2008. She didn’t get paid for that month, nor did she
receive her New Year’s bonus that was mandatory for all court
employees.

Petru Grumeza denied all of the accusations. He said that the
journalists humiliated his pride and dignity and, therefore, that he
was going to sue them. 

It’s necessary to note that sexual harassment was not Petru
Grumeza’s only “merit.” Journalists also established that
Grumeza forced other subordinating judges to make “correct”
court decisions and he investigated a criminal case that was as-
signed to another judge. Also, he investigated cases in which he
had direct interest.

The end of the story was good for Moldova, but the story
seems to be very strange and delayed to any other country
where employees’ rights are protected. In 2010, a few discipli-
nary action cases were filed against Grumeza. He contested
them. He postponed court proceedings against himself in every
possible way. Finally, he ended up taking vacation due to health
reasons. This circumstance allowed him to win extra time. In
Moldova, disciplinary action cases against judges can’t be heard
if a defendant is absent. Petru Grumeza continued as a presiding
judge of Causeni until January 2011. Then he ended up volun-
tarily resigning, after having been presiding judge for seven
years. 

We have to sincerely hope that things will soon change for
the better in Moldova. We suppose that European legislation
should be a role model—a defendant must prove that there was
no sexual harassment. With that system, a boss must think twice
whether it is advisable to inappropriately greet a colleague of the
opposite sex, not to mention to make an indecent proposal. As for
now, in Moldova, ladies’ men still freely chase and exploit young
colleagues. The amount of job ads is two times less than the num-
ber of people looking for jobs. In this situation, it’s relevant for
women of Moldova to unite to protect their equality, pride, dignity,
and equal rights in a workplace, as well as their rights to be free
from harassment and even violence. If Moldovan society is going
to continue indifferently watching the occurring violations, then
there will be no positive changes in the near future. 

Sources

Criminal Code of the Republic of Moldova

Civil Code of the Republic of Moldova

Anastasia NANI (2009) “A Judge is Asking for Sexual Fa-
vors.” [Judecãtorul vrea favoruri sexuale]. Ziarul de Gardã. Nr.
214. February 2009.  http://www.zdg.md/editia-print/ investigatii/
judecatorul-vrea-favoruri-sexuale

Tatiana ETCO (2008) “President of Causeni Court says
‘Bbye’ to His Mandate” [Pres,edintele judecãtoriei Cãus,eni: Adio
de la mandat] Ziarul de Gardã. Nr. 305 December 2010.
http://www.zdg.md/editia-print/investigatii/presedintele-
judecatoriei-causeni-adio-de-la-mandat �
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U.S. District Judge Avern Cohn sent me this two-
panel cartoon. Apparently, it is from the New Yorker,
from the post-war 1940s.  Judge Cohn (Michigan
Law, 1949) remembered it from law school.

What did the cartoon mean, he tested me.  I did
not know.  I showed it to colleagues, who also did not
know.  It comments on labor law, Judge Cohn hinted.
It didn’t help.  Finally, he gave me the answer.

The meaning of the cartoon is revealed on page 5,
ahead.  Before you look, test yourself.  If you got the
answer, you have my compliments—and Judge
Cohn’s—on your labor law erudition.
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tageous to you that otherwise would be verboten.  And it is silly
to object if the answer will shoot the other side’s case in its prover-
bial foot.

2.
Object sparingly, only when necessary.  Jurors don’t much

like objections.  Objections interfere with the story being told from
the witness stand, which the jurors diligently are trying to follow.
Jurors don’t appreciate some
lawyer—i.e., you—disrupting the
flow.  Objections are rude.  And
they suggest that your case is
weak.  After all, jurors think, you
are trying to suppress the truth
with hypertechnical legal mumbo
jumbo and sneaky lawyer tricks.

Judges, too, don’t much like
objections.  Objections slow
down jury trials.  In bench trials, the judge is quite confident that
he or she is perfectly capable of separating the wheat from the
chaff without your disruptive intervention.

So, object sparingly, only if you have good reason.  Other-
wise, keep your pedantic displays of technical mastery of the ev-
idence rules to yourself.

3.
Object if you have good reason and a sound legal basis, even

if you might irritate the jury and the judge. 
If you don’t object, improper evidence may shoot your case

in its proverbial foot.  Don’t let the other side throw a skunk into
the jury box; you can’t rely on the judge’s later curative instruction
directing the jurors to disregard the smell.  You can’t unring the
bell.

And if you don’t object, you may lose your right to appeal a
significant—even outcome-determinative—evidentiary error.  So,
despite the risk of irritating the jury and the judge, object when-
ever you ought to object.

4.
Object whenever you ought to object, even if in the heat and

fog of the adversarial clash you can’t remember the precise rubric.
If necessary, object that the question is “unfair” or “improper,” or
whatever other reasonably-apt word enters your consciousness,
even if that word is nowhere in the evidence rules. 

Sometimes the judge will fill in the blank.  Sometimes the
judge will turn to your opponent for a response, and your oppo-
nent will fill in the blank.  Sometimes your opponent will with-
draw or rephrase the question.  Sometimes, after a momentary
pause, the precise rubric will occur to you.

Anyway, follow your instinct.  Don’t let the moment pass be-
cause of temporary brain freeze.  Chances are the judge didn’t do
any better than you in evidence class.  If you seem to know what
you’re doing, confidence can go a long way.

5.
Know the rules.  Lots of important evidence stuff is found in

the aptly-titled Rules of Evidence.  For example, the rules instruct
that generally an objector must show that the improper admission
of evidence affects a “substantial right” and must timely and
specifically object on the record (unless the error is “apparent from
the context”).  FRE 103(a).

The rules address other things pertinent to objections, like
limited admissibility (FRE 105), “completeness” (FRE 106), ju-
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EVIDENTIARY OBJECTIONS
Stuart M. Israel

Legghio & Israel, P.C.

I object, your honor!  This trial is a travesty.  It’s a
travesty of a mockery of a sham of a mockery of a trav-
esty of two mockeries of a sham!

—Woody Allen as Fielding 
Mellish in Bananas (1971) 

You can learn something about evidentiary objections from
the movies.

In A Few Good Men (1992), trial lawyer Demi Moore re-
newed an objection and requested a curative instruction.  The
judge responded:  “Objection overruled, counsel.”  Demi replied:
“Sir, the defense strenuously objects…”

In My Cousin Vinny (1992), Joe Pesci, as novice lawyer Vinny
Gambini, objected to the other side’s expert.

[Judge]  That is a lucid, intelligent, well thought-out 
objection.

[Vinny]  Thank you, Your Honor.
[Judge]  Overruled.
There are two important lessons here:  (1) it may not be

enough to be lucid, intelligent, and right and (2) adverbs and ad-
jectives are unlikely to save the day.

Here are a few more things about evidentiary objections that
lawyers ought to know.  

1.
Object only if you have good reason.  There is no point to ob-

jecting to the other side’s question—even if it is objectionable—
if the answer will be of no consequence.  There certainly is no
reason to object if the answer will help your case.  Or if it will
open the door for you to question the witness on a subject advan-

“Overruled!”
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dicial notice (FRE 201), relevance (FRE 401-402), excluding rel-
evant evidence for good reason (FRE 403), character evidence
(FRE 404-405 and 608), routine practice (FRE 406), privilege
(FRE 501-502), witness competency (FRE 601-602), judicial dis-
cretion (FRE 102 and 611), refreshing memory (FRE 613), lay
and expert opinion (FRE 701-706), what is and what is not inad-
missible hearsay (FRE 801-807), authentication and identification
(FRE 901-902), using writings, recordings, and photos (FRE
1001-1008), etc.

6.
Use the traditional lexicon of objections, words and phrases

familiar to the judge: irrelevant, assumes facts  not in evidence,
misstates the evidence, lacks foundation, hearsay, speculation, im-
proper opinion, beyond the witness’ knowledge (or competence),
privilege, exceeds the scope (of direct or cross), compound, vague,
ambiguous, confusing, unintelligible, argumentative, improper
legal opinion, narrative, asked and answered, not responsive, no
question pending, etc.

Plain English usually is the way to go when communicating
with juries, judges, witnesses, and people in general—but when
it comes to objections, tried-and-true legalese often is appropriate
and effective.

7.
Tailor your style to your particular judge and to the forum in

which you find yourself.  Usually, this means promptly saying
“objection,” ideally before the offending evidence is revealed.  But
sometimes the ideal is unattainable.  So, even if you are slow to
react, and the cat already is out of the bag, or the offense is in the
answer rather than the question, make your objection ASAP.

State the legal basis for your objection, without lengthy ex-
planations, argument, or “speaking” dissertations.  Usually, you
will directly address the judge, not the witness.  And you almost
never should bicker with the other side.  Usually, you will rely on
the witness to stop talking while your objection is addressed.  Or
you will rely on the judge to direct the witness to stop talking.
But occasions arise when you may need to intercede, usually by
asking the judge to instruct the witness to stop talking.

Choose the style, tone, attitude, and decibel level that work
for you.  Still, restraint is usually appropriate, particularly in jury
trials, where histrionics often do not play well, and where saying
too much may improperly “coach” the witness, inappropriately
influence jurors, and really irritate the judge.  If you have a lot to
say, ask for a sidebar.

8.
Sometimes evidentiary issues can be addressed before trial

with motions in limine, but inevitably some issues will have to be
resolved at trial.  So, prepare your trial objections to the other
side’s likely evidentiary excesses and improprieties.  Prepare your
trial responses to the other side’s likely objections to your evi-
dence.  Maybe prepare succinct one-issue trial memos setting out
the rules and the caselaw supporting your views—and refuting the
other side’s—to hand to the judge and the other side during trial
as the occasion arises.

9.
Prepare to lose objections.  Judges sometimes will miss the

point, misread the law, or exercise discretion in ways unfavorable
to you.  Some judges are of the “kitchen sink” school, and exclude
very little, having boundless faith in the common sense of jurors
(and the effectiveness of later instructions to clean up messes).

Many arbitrators let virtually any evidence in “for what it’s
worth.”  These arbitrators determine “what it’s worth” post-hear-
ing, when writing decisions in the privacy of their arbitral base-
ments, insulated from your watchful eye.

You also may lose objections because you are wrong.  It hap-
pens.  In any event, prepare alternative courses of action.  One
may be to make an FRE 103(a)(2) offer of proof.  If you are the
unhappy recipient of rulings excluding your important evidence,
you want a record for appeal, to show (not just tell) exactly what
is missing.

10.
Object if you have a sound legal basis and good reason to ob-

ject, even if you think your objection likely will be overruled.  This
goes for renewing objections, too.  Make your point.  Objections
can have a positive and edifying cumulative effect, even if they
are overruled.  Repeated objections can highlight just how much
of the other side’s case depends on questionable evidence.  Re-
peated objections may bring the judge to that tipping point past
which the limits of early leeway afforded the other side have been
exceeded.  Like an official in a basketball game, the judge may
make up for an uncalled foul by making the next close call your
way.  Whether repeated objections are warranted—whether
enough is enough or too much—calls for your considered judg-
ment.

11.
When the judge rules against you, and maybe expresses that

ruling in a less-than-complimentary way, do not show the pain.
Apply Marlon Brando’s advice from The Godfather (1972):
“Never tell anybody outside the family what you are thinking…”
Say “Thank you, Your Honor.”  Say it as if you just received a ju-
dicial compliment.  Then press on unbowed, even if you are think-
ing:  this is a sham of a mockery of a travesty of two mockeries of
a sham!

— ENDNOTE —

Parts of this column appeared as “A Short Primer on Objections” in Vol. 42, No.
1 Litigation 10 (Fall 2015). �

THE CARTOON’S MEANING
REVEALED

The cartoon on page 3 is informed by Anderson v. Mt.
Clemens Pottery Co., 328 U.S 680 (1946) and its aftermath,
the 1947 Portal-to-Portal Act amending the 1938 Fair Labor
Standards Act.  

The cartoon depicts management creativity in adjusting
to a rule that compensable work time begins at the workplace
“portal”— i.e., by moving the “portal.”

Questions about “work” compensable under the FLSA,
as amended, were later addressed in Stein v. Mitchell, 350 U.S.
247 (1956) and more recently in IBP, Inc. v. Alvarez, 546 U.S.
21 (2005) and Integrity Staffing Solutions, Inc. v. Busk, 135
S.Ct. 513 (2014), illuminating how to tell whether work-re-
lated preliminary and postliminary activities, like “donning
and doffing” work clothing and equipment and undergoing se-
curity screenings, are “integral” or not under the FLSA.  This
is still a fact-specific inquiry after all these years.

Stuart M. Israel
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MICHIGAN ARBITRATION
AND MEDIATION 2014-2015
CASE LAW UPDATE—PART I

Lee Hornberger
Arbitration and Mediation Office of Lee Hornberger

I. INTRODUCTION
This article supplements “Michigan Arbitration and Mediation

2012-2014 Case Law Update,” Labor and Employment Lawnotes
(Spring 2014), by reviewing significant Michigan cases issued since
early 2014 concerning arbitration and mediation. For the sake of
brevity, this article uses a short citation style rather than the official
style for Court of Appeals unpublished decisions.

II.  ARBITRATION

A. Michigan Supreme Court Decisions     

Does arbitrator decide attorney fee in lien case?
Ronnisch Construction Group, Inc v Lofts on the Nine, LLC, ___

Mich ___; 861 NW2d 630 (2015), granted leave to appeal and or-
dered parties to address whether COA erred in holding that plaintiff
contractor, who filed claim of lien under Construction Lien Act
(CLA), MCL 570.1101 et seq, and then filed Circuit Court action
against property owner, alleging breach of contract, foreclosure of
lien, and unjust enrichment claims, was entitled to award of attorney
fees as MCL 570.1118(2) “prevailing party,” when plaintiff prevailed
in arbitration on contract claim, but neither arbitrator nor Circuit Court
resolved plaintiff’s foreclosure of lien claim. In Ronnisch Const
Group, Inc, 306 Mich App 203 (2014), plaintiff appealed from Circuit
Court’s denial of its request for CLA attorney fees. Because Circuit
Court erroneously concluded that it was precluded from considering
awarding MCL attorney fees, COA vacated portion of order dealing
with attorney fees and remanded. Arbitrator declined to address plain-
tiff’s request for attorney fees as prevailing lien claimant and reserved
that issue for Circuit Court. Circuit Court denied attorney fees because
defendant had complied with award. COA held plaintiff was prevail-
ing lien claimant; fact that lien amount was determined by arbitrator
instead of court or jury does not compel different conclusion. COA
vacated denial of attorney fees, and remanded matter to Circuit Court
to decide whether to grant attorney fees or not.

Duty to defend in arbitration.
Hastings Mut Ins Co v Mosher Dolan Cataldo & Kelly, Inc, 497

Mich 919 (2014), in lieu of granting leave to appeal, reversed COA
(COA 296791). According to Supreme Court, COA erred in holding
that insurer did not have duty to defend insured in arbitration case.
Duty to defend is broader than duty to indemnify. Insurer has duty
to defend, despite theories of liability asserted against insured that
are not covered under policy, if there are any theories of recovery
that fall within policy. Claimants in arbitration case alleged water
damage that was not excluded from coverage by insurance policy
exclusions. Because insurer had duty to defend, it was not entitled
to restitution. Supreme Court remanded case to Circuit Court for fur-
ther proceedings. 

Is arbitration award “verdict” for case evaluation purposes?
Acorn Investment Co v Mich Basic Property Ins Ass’n, 495

Mich 338 (2014). Michigan Basic rejected case evaluation and ap-
praisal panel’s award was less favorable to Michigan Basic than case
evaluation. MCR 2.403(O)(2)(c). In this case, action proceeded to

judgment as result of a ruling on a motion when Circuit Court
granted Acorn’s motion for entry of judgment. Acorn may recover
its actual costs because motion for entry of judgment caused case to
“proceed to verdict” when Circuit Court ruled on motion. Because
Circuit Court had discretion to award such costs to Acorn, Supreme
Court reversed COA and remanded case to Circuit Court for further
proceedings. 

COA vacates second award and confirms first award.
City of Holland v French, 495 Mich 942 (2014), denied leave

to appeal from City of Holland, 309367 (June 18, 2013). Justice
Markman dissented. Initial arbitrator determined that City lacked
“just cause” to terminate defendant and that it must reinstate her with
back pay. Circuit Court vacated this award and required a second ar-
bitration. Second arbitrator ruled in favor of City, and Circuit Court
affirmed. In split decision, COA reversed Circuit Court’s vacation
of first arbitration award and remanded for entry of order enforcing
first award. 

B. Michigan Court of Appeals Published Decisions 

Arbitration in UIM No Fault Case.
Nickola v MIC Gen Ins Co, ___ Mich App ___, 322565 (Sep-

tember 24, 2015), app lv app pdg. This case discusses attorney fee
and interest issue arising from a protracted Uninsured Motorist case
that included an arbitration.

COA Partially Confirms and Partially Vacates Award in
Defamation Case.

In Hope-Jackson v Washington, ___ Mich App ___ ,
319810 (August 18, 2015), COA affirmed confirmation of that part
of award in defamation case concerning tolling, defamation, pre-
sumed damages, actual malice, and $360,000 in per se damages; and
reversed confirmation of that part of award concerning $140,000 ex-
emplary damages. Since there had been no request for a retraction,
COA ruled that arbitrator’s granting of exemplary damages was an
error of law on the face of the award. MCL 600.2911(2).

Pre-arbitration hearing submission of exhibits.
Fette v Peters Constr Co, ___ Mich App ___, 320803 (May 21,

2015). Michigan Arbitration Act (MAA), MCL 600.5001 et seq,
controlled this case; not Uniform Arbitration Act (UAA), MCL
691.1681 et seq. COA concluded record did not support plaintiffs’
contention that arbitrator considered exhibits that defendant elec-
tronically shared before hearing in making award determination.
Even if award were against great weight of evidence or was not sup-
ported by substantial evidence, COA would be precluded from va-
cating award. Allowing parties to electronically submit evidence
prior to hearing did not affect plaintiffs’ ability to present any evi-
dence they desired. 

Lay-offs go to court, not STC or CBA.
Baumgartner v Perry Public Schools, 309 Mich App 507

(313945, 314158,  314696) (March 12, 2015), lv dn ___ Mich ___
(2015). COA held that Legislature exercised its constitutional au-
thority concerning teacher layoffs. Legislature made merit, not sen-
iority, controlling factor in layoff decision making. It did this by
removing teacher layoffs as subject of collective bargaining and this
removed unions and administrative agencies from dispute-resolution
process in this specific realm of public-sector labor law. Legislature
gave school boards power to make layoff decisions, and gave courts
sole and exclusive power to review school boards’ decisions. 

Dispute with individuals not within arbitration agreement.
Altobelli v Hartmann, 307 Mich App 612 (November 4, 2014);
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COA confirms binding “mediation” award.
In Cummings v Cummings, 318724 (May 19, 2015), plaintiff

appealed Circuit Court order which denied plaintiff’s motion to va-
cate “binding mediation award.” COA affirmed. COA held binding
mediation is equivalent to arbitration and subject to same judicial re-
view. According to COA, parties agreed to binding mediation, which
like arbitration, does not require a certain degree of formality. Relief
from untimely award was not warranted where appellant failed to
allege what substantial difference would have resulted from a timely
award. In addition, according to COA, cases where award was va-
cated due to ex parte communication involved a violation of arbi-
tration agreement prohibiting such conduct. The binding mediation
agreement did not contain a clause prohibiting ex parte communi-
cation, so there is no indication that mediator exceeded his powers
by acting beyond material terms of parties’ contract. COA said
“Plaintiff also asserts that the mediator badgered witnesses, but the
only example he gives is that the mediator poked a witness with a
pencil. While poking a witness with a pencil, if that is exactly what
occurred, is inappropriate, it does not show a concrete bias.” COA
pointed out the hearings were often hostile or aggressive. Although
there were times where mediator’s behavior was not indicative of ‘a
good mediator’ or necessarily professional, mediator did the best he
could to control the situation he was presented with and keep calm
when hearings became aggressive.” 

COA confirms award in spite of discovery and 
witness interview issues.

Perry v Portage Pub Sch Bd of Ed, 319170 (March 12, 2015),
lv dn    ___ Mich ___ (2015). In this AAA employment arbitration
case, plaintiff appealed Circuit Court’s order denying plaintiff’s mo-
tion to vacate award. COA affirmed. Prior to arbitration, employer
retained investigator who created a report. Employee requested copy
of report before arbitration hearing. Employer declined, indicating
it would provide report to employee only if employee realized this
would make document subject to public disclosure under Public
Records Act. In addition, employee asked authorization to interview
potential employee witnesses. Employee did not request to take for-
mal depositions. At arbitration hearing, employer utilized investiga-
tor as witness. Arbitrator issued award in favor of employer. Circuit
Court refused to vacate award. COA agreed with Circuit Court that
(1) employer did not refuse to produce the report but rather correctly
conditioned such production on a realization of Public Records Act
implications, and (2) employee could have used deposition proce-
dure to interview witnesses but chose not to.

Dismissal order to permit arbitration is not final 
appealable order.

ITT Water & Wastewater USA Inc v L D’Agostini & Sons, Inc,
319148 (March 10, 2015). Circuit Court entered stipulation and
order of dismissal without prejudice. The order stated that parties
entered into arbitration and tolling agreement concerning their
claims. Circuit Court retained jurisdiction over case and case could
be reopened under MCR 3.602(I) upon party’s motion “for purposes
of confirming any award rendered pursuant to the arbitration agree-
ment of the parties.” Order also stated that it resolved the last pending
claim and closed the case. MCR 2.602(A)(3). Then defendant filed
appeal challenging Circuit Court’s prior orders granting partial sum-
mary disposition in favor of plaintiff. COA held that stipulated order
of dismissal entered by Circuit Court pursuant to parties’ agreement
to submit their claim and counterclaim to arbitration is not appeal-
able by right, and COA lacked jurisdiction over appeal. COA noted
that after entry of judgment on an award, defendant could challenge

app lv app pdg. COA affirmed Circuit Court’s order denying defen-
dants’ motion to compel arbitration, reversed Circuit Court’s order
granting partial summary disposition in favor of plaintiff, and re-
manded for further proceedings. Circuit Court found that dispute did
not fall within scope of arbitration clause. COA agreed with Circuit
Court that dispute between plaintiff and individual defendants was
not arguably within arbitration clause.

Pre-award lawsuit concerning arbitrator selection.
Oakland-Macomb Interceptor Drain Drainage Dist v Ric-Man

Constr, Inc, 304 Mich App 46 (2014) (Saad and Sawyer [majority];
Jansen [dissent]), is an example of viewpoint that “[n]o part of the
arbitration process is more important than that of selecting the person
who is to render the decision[,]” Elkouri & Elkouri, How Arbitration
Works (7th ed), p 4-37, and “[c]hoosing an arbitrator may be the most
important step the parties take in the arbitration process.” Abrams,
Inside Arbitration (2013), p 37. In Oakland-Macomb Interceptor
Drain Drainage Dist, AAA did not appoint a member of the arbi-
tration panel who had specialized qualifications required in agree-
ment to arbitrate. Agreement modified AAA rules by mandating
qualifications for the panel and outlining manner in which AAA
must appoint panel. Plaintiff brought suit against defendant and AAA
to enforce these requirements. Circuit Court ruled in favor of defen-
dant and AAA. Court of Appeals in a split decision reversed. 

Issue was whether plaintiff could bring pre-award lawsuit con-
cerning arbitrator selection process. According to majority, courts
usually will not entertain suits to hear pre-award objections to arbi-
trator selection. But, when a suit is brought to enforce essential pro-
visions of agreement concerning criteria for choosing arbitrators,
courts will enforce such mandates.

According to majority, agreement to arbitrate made specialized
qualifications of panel central to entire agreement; and, when such
a provision to arbitrate is central to agreement, the Federal Arbitra-
tion Act (FAA), 9 USC 1, et seq, provides that it should be enforced
by courts prior to the arbitration hearing. “If in the agreement provi-
sion be made for a method of naming or appointing an arbitrator or
arbitrators or an umpire, such method shall be followed … .” 9 USC
5.

According to majority, party may petition court before award
has been issued if (1) arbitration agreement specifies detailed qual-
ifications arbitrator(s) must possess and (2) arbitration administrator
fails to appoint arbitrator that meets these qualifications. Court may
issue order, pursuant to § 4 of FAA, requiring that arbitration pro-
ceedings conform to terms of arbitration agreement. Majority
awarded plaintiff its Circuit Court and COA costs and attorney fees. 

Judge Jansen’s dissent indicated that party cannot obtain judicial
review of qualifications of arbitrators prior to award. There was no
claim that selection of panel member involved fraud or any other
fundamental infirmity that would invalidate arbitration agreement,
or any claim that appointee had inappropriate relationship with a
party. Although appointee might not have had requirements for ap-
pointment set forth in agreement, plaintiff was required to wait until
after issuance of award in order to raise issue in a proceeding to va-
cate. 9 USC 10.

C. Michigan Court of Appeals Unpublished Decisions

Race to the Courthouse.
New River Construction, LLC v Nat’l Mgt & Preservation Svs,

LLC, 324465 (July 21, 2015) app lv app pdg. COA, after considering
totality of circumstances, held that Circuit Court abused its discretion
when it denied motion to set aside default judgment. Plaintiff is
bound to arbitrate its breach of contract claim and defendant would
have been entitled to summary disposition on these matters. 
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in an appeal by right Circuit Court’s orders granting partial summary
disposition in favor of plaintiff.

All of artwork invoice claims subject to arbitration.
Beck v Park W Galleries, Inc, 319463 (March 3, 2015), app lv

app pdg. COA affirmed Circuit Court’s ruling that arbitration agree-
ments were enforceable despite the challenge to the invoices as a
whole, reversed Circuit Court’s ruling that all of claims were not
subject to arbitration, and remanded for entry of order granting de-
fendants’ motion for summary disposition. Arbitration clauses in
parties’ agreements provided that any issues of arbitrability should
be resolved by arbitrator, and not court. Because parties’ agreements
contained such a clause, and the basis for plaintiffs’ challenge to va-
lidity of the agreements was not directed specifically to agreements
to arbitrate, Circuit Court correctly held that plaintiffs’ claims were
subject to arbitration.

Judge Hoekstra dissented said he agreed with majority in con-
cluding that invoices containing arbitration clauses are subject to ar-
bitration but he disagreed that invoices that did not contain arbitration
clauses were also subject to arbitration.

Successors have to comply with arbitration clause.
Marjorie Brown Trust v Morgan Stanley Smith Barney, LLC,

317993 (February 5, 2015), lv dn ___ Mich ___ (2015). The main
issue was whether dispute over investment account is subject to ar-
bitration, as specified in account agreement, or whether dispute can
proceed in Michigan judicial system. Plaintiff admitted her account
with Smith Barney Shearson was subject to arbitration agreement,
but asserted that defendants Morgan Stanley Smith Barney and Cit-
igroup Global Markets were not successors to Smith Barney Shear-
son, and were not parties to arbitration agreement. Defendants
produced evidence that Morgan Stanley Smith Barney and Citigroup
Global Markets were successors of Smith Barney Shearson, through
a series of consolidations. COA agreed with Circuit Court that de-
fendants were successors of Smith Barney Shearson and agreement
to arbitrate was binding on plaintiff.

Labor arbitration award res judicata in subsequent 
court proceeding.

In Heffelfinger v Bad Axe Public Schools, 318347 (December 2,
2014), lv dn ___ Mich ___ (2015), teacher was separated pursuant to
Last Chance Agreement. LCA provided separation could be arbitrated.
Separation issue went to arbitration. Arbitrator upheld separation.
Teacher filed court action arguing that LCA violated Teachers’ Tenure
Act, MCL 38.71 et seq. COA held that award was res judicata and
precluded teacher’s court case. In a prior decision, COA held that col-
lateral estoppel applies to positions taken in a prior arbitration. Thomas
v Miller Canfield Paddock & Stone, 314374 (October 21, 2014).

Past practice issues go to arbitration.
Wayne Co v AFSCME, 312708 (October 9, 2014). COA held that,

if CBA covers term or condition in dispute, enforceability of provision
is left to arbitration. The CBA grievance and arbitration procedures
were bypassed. Scope of MERC’s authority in reviewing claim of re-
fusal-to-bargain when parties have a separate grievance or arbitration
process is limited to whether CBA covers subject of the claim. When
there is evidence that past practice has modified CBA, it is left to ar-
bitrator to make determination on the issue and not MERC.  

USAF pension consideration in DRAA arbitration.
Torres v Torres, 314453 (August 19, 2014) (Gleicher and O’Con-

nell [majority]; and Hoekstra [dissent]), lv dn ___ Mich ___ (2015).
Parties submitted divorce case to arbitration. Evidence submitted to
arbitrator revealed that husband was entitled to USAF pension. Arbi-
trator’s initial decision overlooked USAF pension. When wife brought
this omission to arbitrator’s attention, he acknowledged existence of
unvested pension but refused to value or equitably divide it. As a result,
award on its face improperly treated pension as husband’s separate
property. COA reversed Circuit Court’s affirmance of award and re-
manded for reconsideration of the pension distribution. 

Award from hearing with one party absent confirmed.
Blue River Financial Group, Inc v Elevator Concepts Ltd,

315971 (July 29, 2014). Arbitration hearing took place. Defendants
did not attend. There was no answer or response to plaintiff’s de-
mand for arbitration. There was no transcript of arbitration. Arbitra-
tor issued award in favor of plaintiff. Plaintiff filed motion to enforce
award. Defendants argued there was no agreement to arbitrate, and
arbitrator had no authority to issue award against them. Plaintiff con-
tended that defendants waived any challenge to award because they
never objected to plaintiff’s demand for arbitration. Circuit Court
granted plaintiff’s motion to enforce award. COA affirmed and in-
dicated that to determine arbitrability, court must consider whether
there is arbitration provision in parties’ contract, whether dispute is
arguably within arbitration clause, and whether dispute is expressly
exempt from arbitration by terms of contract, and doubts about ar-
bitrability are resolved in favor of arbitration. COA indicated that
court may not hunt for errors in award, and facially valid damage
award should not be disturbed. 

Arbitrator failured to comply with arbitration agreement.
In Visser v Visser, 314185 (July 15, 2014), a domestic relations

matter, parties agreed to arbitration in order to resolve issues relating
to child custody, parenting time, child support, and property. Parties
agreed that, pursuant to MCL 600.5077(2), if child custody, child
support, and/or parenting time were at issue, a court reporter would
be hired to transcribe portion of arbitration proceedings affecting
those issues. They agreed that arbitrator must adhere to MRE. After
successfully mediating custody and parenting time issues, arbitration
was held to decide child support and property issues. Without pres-
ence of court reporter, and without adhering to MRE, arbitrator en-
tered award and proposed judgment. Defendant argued arbitrator
exceeded his authority in failing to apply MRE and failing to hire
court reporter. Circuit Court ruled in favor of plaintiff, entered arbi-
trator’s proposed judgment and denied defendant’s motion to vacate
award. COA held that because of arbitrator’s failure to comply with
arbitration agreement by neither utilizing MRE nor obtaining court
reporter, Circuit Court erred in refusing to vacate provision of award
and proposed judgment concerning child support.

Does arbitrator or Court decide sanctions issue?
G&B II, PC v Gudeman, 315607 (July 15, 2014), lv dn ___

Mich ___ (2015). An attorney-fee dispute resulted in arbitration,
where parties negotiated a payment plan. Plaintiff returned to Circuit
Court seeking sanctions against defendant’s counsel, contending that
counsel’s defense was frivolous. Circuit Court denied sanction re-
quest, ruling that it should have been directed to arbitrator. COA af-
firmed, for reasons different than those used by Circuit Court.
Plaintiff could have sought sanctions in arbitration. It did not do so.
Given the brief time Circuit Court “conducted” the underlying ac-
tion, COA declined to disturb Circuit Court’s conclusion that it could
not reasonably assess a sanction. Arbitration agreement gave arbi-
trator authority to resolve any disagreement between the parties “in

MICHIGAN ARBITRATION AND
MEDIATION 2014-2015 CASE LAW
UPDATE—PART I
Continued from page 7)
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connection with, or in relation to this Agreement, or otherwise.” The
imposition of sanctions in arbitration for attorney misconduct during
arbitration proceedings is consistent with language of arbitration
agreement, broad powers granted to arbitrators, and court rules. AAA
Rules governing commercial arbitration do not prohibit sanctioning
attorney for arguing a frivolous defense. AAA, Commercial Arbi-
tration Rules & Mediation Procedures, R-58(a). Regardless of arbi-
trator’s power to sanction an attorney, Circuit Court did not clearly
err by refusing to do so.  

Court must resolve dispute regarding validity of arbitration
agreement.

Queller v Young and Meather Properties, LLC, 315862 (June
17, 2014). Circuit Court granted defendant’s motion to compel ar-
bitration. Circuit Court determined that alleged fraud in the induce-
ment claim could be raised in arbitration. COA reversed. According
to COA, before court can order party to arbitration, court must re-
solve any dispute regarding validity of underlying agreement; exis-
tence of arbitration agreement and enforceability of its terms are
questions for court, not arbitrator. 

CBA must be exhausted before court action.
Gliwa v Lenawee Co, 313958 (May 27, 2014), concerned ter-

mination of plaintiff’s employment. Defendants appealed from Cir-
cuit Court order denying their motion for summary disposition. COA
reversed. According to COA, Circuit Court erred by failing to grant
summary disposition in favor of defendants on plaintiff’s claims of
wrongful discharge; plaintiff’s position was in collective bargaining
unit; he was bound by CBA; and his failure to utilize CBA grievance
procedure required summary disposition in favor of defendants.
Where CBA mandates that internal remedies be pursued, a party
must exhaust those remedies before filing a court action. 

COA reverses Circuit Court order to disqualify arbitrator.
Thomas v City of Flint, 314212 (April 22, 2014) (Donofrio and

Cavanagh [majority]; Jensen [concurring]. During course of pending
arbitration, neutral arbitrator inadvertently sent e-mail to plaintiff’s
counsel that was intended for one of arbitrator’s own clients. Plain-
tiff’s counsel then requested neutral arbitrator to recuse herself and
she declined. Circuit Court granted plaintiff’s motion to disqualify
neutral arbitrator. Plaintiff appealed. COA indicated arbitrator should
be disqualified if, based on objective and reasonable perceptions, ar-
bitrator has serious risk of actual bias, the appearance of impropriety
standard is applicable to arbitrators; and arbitrators are not judges
and are not subject to Code of Judicial Conduct. Unintentional e-
mail did not give rise to objective and reasonable perception that se-
rious risk of actual bias existed. MCR 2.003(C)(1)(b). COA reversed
Circuit Court’s order granting plaintiff’s motion to disqualify.

In concurrence’s viewpoint, if plaintiff wished to challenge im-
partiality of neutral arbitrator, he was required to wait until after
award was issued and file a motion to vacate. MCR 3.602(J)(2)(b). 

COA reverses Circuit Court vacatur of award.
Hillsdale Co Medicare Care and Rehabilitation Ctr v SEIU,

310024 (April 22, 2014). Plaintiff discharged employee LPN be-
cause she allegedly used inappropriate language concerning resi-
dents. Employer self-reported situation to Michigan Department of
Community Health’s Bureau of Health Systems (BHS). Without in-
terviewing employee, BHS concluded that “resident verbal abuse
was substantiated to have occurred by” employee. SEIU took matter
to arbitration. Arbitrator found there was not just cause for discharge
and reinstated employee with back pay. Arbitrator did not give def-
erence to BHS conclusion because BHS had not interviewed em-
ployee. Employer filed complaint seeking to have award vacated on

grounds that reinstating employee would violate Section 20173a(1),
Public Health Code. MCL 333.20173a. Employer argued that award
was inconsistent with BHS conclusion. Because of BHS conclusion,
Circuit Court vacated award. COA held that Circuit Court should
have considered arguments that BHS had denied due process to em-
ployee and had not complied with its own investigatory require-
ments. COA reversed Circuit Court order and remanded for
evidentiary hearing concerning whether there was substantiated BHS
finding that employee engaged in abuse and, if so, whether that find-
ing was made pursuant to appropriate investigation. 

COA reverses Circuit Court confirmation of award.
In Rogensues v Weldmation, Inc, 310389 and 311211 (Febru-

ary 11, 2014), lv dn ___ Mich ___ (2014), defendant appealed Cir-
cuit Court judgment confirming an arbitration award. COA held that
Circuit Court erred in confirming award and that defendant did not
enter into an arbitration agreement with plaintiff and was not bound
by employment agreement plaintiff had with defendant. Defendant
was not required to file motion to vacate award under MCR 3.602(J)
in order to affirmatively defend against confirmation of award. Cir-
cuit Court erroneously failed to consider defendant’s defense that
no arbitration agreement existed before confirming award. Defen-
dant was not required to arbitrate dispute plaintiff had with defen-
dant. Arbitrator exceeded her authority when she concluded that
defendant was bound by plaintiff’s employment agreement to arbi-
trate plaintiff’s claim that he was entitled to a severance payment.

COA affirms Circuit Court vacatur of awards.
In AFSCME v Charter Twp of Harrison, 312541 (January 16,

2014), COA affirmed Circuit Court vacatur of arbitration award. CBA
provided, “[i]n the event that either party fails to answer or appeal
within the time limits prescribed, the grievance will be considered de-
cided in favor of the opposite party.” Employer failed to answer griev-
ance within required time limits, but award did not decide grievance
in AFSCME’s favor. According to COA, this was erroneous. Em-
ployer’s failure to respond to grievance within 10 days triggered
CBA’s default provision. Award was beyond scope of authority
granted arbitrator under CBA, and did not draw its essence from CBA.

COA affirms Circuit Court orders favoring arbitration.
In the following cases the COA affirmed orders ordering ar-

bitration, confirming awards, or declining to vacate awards. Fadel v
El-Akkari, 321931 (October 15, 2015) (DRAA); Hartigan v The Gold
Refinery, LLC, 321506 (October 1, 2015); Ellis v Ellis, 321972 (Au-
gust 6, 2015); Martinez v Degiulio, 321616 (July 30, 2015) (DRAA);
Fremont Community Digester, LLC v Demoria Bldg Co, Inc, 320336
(June 25, 2015);  Bidasaria v Central Mich Univ, 319596 (May 14,
2015); Andary v Andary, 319299 (February 10, 2015);Warren v Flint
Community Schools, 318825 (January 15, 2015); Wyandotte v POAM,
318563 (January 13, 2015) (vacatur reversed); Lowry v Lauren Bi-
enenstock & Associates Inc, 317516 (December 23, 2014);McAlpine
v Donald A Bosco Bldg Inc, 316323 (December 18, 2014); Theater
Group 3, LLC v Secura Ins Co, 317393 (November 13, 2014); Mas-
tech v Bleichert, Inc, 317467 (November 13, 2014); Israel v Putrus,
316249 (November 4, 2014) (sanctions granted); Ross v Ross, 319576
(September 24, 2014); C&L Ward Bros Co v Outsource Solutions,
Inc, 315794 (September 2, 2014); Roty v Quality Rental, LLC,
313056 (August 12, 2014); Brown v Titan Ins Co, 315119 (July 24,
2014); Kosiur v Kosiur, 314841 (April 22, 2014); Emrick v Menard
Builders, Inc, 314038 (April 17, 2014); Pugh v Crowley, 313471
(April 8, 2014); and Command Officers Ass’n of Sterling Heights v
Sterling Heights, 310977 (December 17, 2013).   �

Part II will appear in the Spring 2016 issue.
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MICHIGAN SUPREME
COURT UPDATE
Richard A. Hooker, Varnum

One to Watch:  Hecht v National Heritage Academy,
No. 150616 (Mich 9/16/15), Grtg Lv to App, No. 306872
(Mich App 2014 –Unpub)

This was a claim for reverse racial discrimination brought
be a white teacher over his discharge by Defendant for “racial
bantering” that had occurred in his classroom.  Defendant had
appealed a $535,120 jury award in Plaintiff’s favor on multiple
grounds, including insufficient evidence to support the award,
error in allowing into evidence Defendant‘s disclosures regard-
ing Plaintiff’s termination to prospective employers as re-
quired by MCL 380.1230b, and an improper award of future
damages.  The Court of Appeals affirmed, over Judge Wilder’s
Dissenting Opinion, finding:

• The McDonnell Douglas burden shifting analysis did
not apply in this case, because Plaintiff had presented
direct evidence of intentional discrimination, thus mak-
ing submission of the case to the jury proper;

• While MCL 380.1230b may insulate Defendant from
liability based specifically on the required disclosures
to prospective employers, that statute does not com-
mand that such disclosures be excluded from evidence
in a subsequent proceeding where the court finds them
relevant to the issues; and

• Front pay was appropriate, ironically because Defen-
dant’s required disclosures would effectively prevent
Plaintiff from future employment as a teacher, his cho-
sen and trained profession.

The Supreme Court has granted review and specifically
asked the parties to address whether the Court of Appeals
erred: 1) when it found a witness’s “interpretation or under-
standing” of what Defendant’s representative had said was suf-
ficient to constitute direct evidence of discrimination; 2) when
it concluded the McDonnell Douglas analysis did not apply;
and 3) when it held the trial court had not abused its discretion
in admitting the disclosures required under MCL 380.1230b.   

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is elusive. And you just can’t
find the perfect topic. You make the excuse that it’s the press of

other business but in your heart you
know it’s just writer’s block. We can
help. On request, we will help you with
ideas for article topics, no strings at-
tached, free consultation. Also, we
will give you our expert assessment
of your ideas, at no charge. No idea
is too ridiculous to get assessed.

This is how Larry Flynt got started. You have been unpublished
too long. Contact Lawnotes editor Stuart M. Israel at Legghio &
Israel, P.C., 306 South Washington, Suite 600, Royal Oak, Mich -
igan 48067 or (248) 398-5900 or israel@legghioisrael.com.

MERC NEWS
Seth Filthaut, Departmental Specialist,
James Spalding, Mediation Supervisor,

Ashley Olszewski, Paralegal,
Bureau of Employment Relations

MERC Basics. The success of the initial offering of the
MERC Basics training program in Troy, on August 20, 2014, has
prompted the Bureau of Employment Relations, Mediation Divi-
sion to offer this training opportunity in other parts of the State.
The MERC Basics program provides an overview of MERC/BER
functions and services, including: MERC/BER’s jurisdiction and
authority, the duty of fair representation, duty to bargain and the
various subjects of bargaining (e.g. mandatory, permissive, pro-
hibited) and how they function in public sector labor relations in
Michigan. The program highlights the availability of MERC/BER
mediators for assistance in both contract negotiation and grievance
disputes.

During FY 2015, the MERC Basics program was presented
in Detroit, Marquette, and Gaylord. These presentations attracted
numerous union and management labor relations practitioners,
along with labor attorneys and city managers, and consistently re-
ceived positive reviews. Additional presentations are tentatively
being scheduled for spring/summer of 2016 in the western Lower
Peninsula, potentially in the Muskegon area, and in the far western
Upper Peninsula, the Houghton/Hancock area. Once the program
schedule is confirmed, an announcement will be available on the
MERC website, www.michigan.gov/merc. 

MERC Fiscal Year 2015 Annual Report.- The Michigan
Employment Relations Commission’s Annual Report provides a
multitude of information ranging from staff biographies to a sum-
mary of the activities of MERC/BER.  The Report begins with a
message from MERC Chair Edward D. Callaghan, who highlights
that, as of fiscal year 2015, PERA has guided Michigan public
sector labor relations in resolving disputes and negotiating collec-
tive bargaining contracts for a half-century.  Also included is a
brief mention of the success of the PERA 50th Anniversary Cel-
ebration, which took place on July 21, 2015 at the Bureau’s De-
troit office.

The MERC Annual Report describes the purpose and mission
of the Bureau of Employment Relations, provides a comprehen-
sive list of BER staff biographies, followed by the Bureau’s orga-
nizational chart.  The Report provides a summary of recent
legislation impacting MERC/BER and the FY 2015 activities of
MERC/BER,  highlighting the training and educational programs
made available in FY 2015, including: Act 312 Arbitrators and
Fact Finders’ Training, MERC Basics, and Collective Bargaining
Training. Finally, the Report concludes with a tribute by Director
Ruthanne Okun to former Bureau Director, Shlomo “Sol” Sperka,
who passed away in 2015. The FY 2015 Annual Report was
adopted by MERC at its November meeting and is available on
MERC’s website.

State Library Cooperation. In an excellent example of
inter-agency cooperation, the Library of Michigan scanned over
4,200 MERC decisions and made them available via a link on the
MERC website.  The decisions, dating back to the first issued on
August 16, 1965, and currently including decisions through De-
cember 20, 2000, are searchable via www.governing
michigan.org.  The collection continues to grow as more recent
decisions are added.   For questions about the project, contact
Bernadette Bartlett, Michigan Documents Librarian, 517-373-
2971.   �
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There seems to be a lot of confusion about arbitra-
tion. Judging by recent media accounts, it’s a crooked
business designed by thieves for the purpose of cheating
the virtuous.

Richard Cordray, director of the Consumer Finan-
cial Protection Bureau, was recently quoted in this news-
paper saying, “Consumers should not be asked to sign
away their legal rights when they open a banking ac-
count or credit card. Companies are using the arbitration
clause as a free pass to sidestep the courts and avoid ac-
countability for wrongdoing.”

Cordray is right. But arbitration is not the problem.
The situation is more complicated than that.

Let’s start with a review of some terms. If two par-
ties have a dispute, the simplest thing they can do is sit
down and discuss it until they reach a settlement. That
is negotiation. If they can’t reach a settlement by them-
selves, they might call in a neutral third party to help
them negotiate. That person is a mediator, and that
process is mediation.

If a settlement is not possible, the parties might ask
a neutral third party to listen to the case and make a de-
cision. That’s arbitration.

Negotiation, mediation and arbitration are all alter-
native dispute resolution, or ADR, mechanisms; they
take place outside the court system. ADR exists because
the court system is complicated, slow, formal and ex-
pensive. Courts are essential in the conduct of civil so-
ciety, but they are not ideally suited for the resolution of
many ordinary disputes.

The gold standard for arbitration is the system in
place in labor relations. Under most collective bargaining
agreements in the United States, disputes arising between
employers and labor unions are resolved by arbitrators.
The parties have roughly equal bargaining power, they
agree on how the arbitrators will be selected, and they
jointly determine the procedural rules to be followed.

The system is designed so that an arbitrator will
make a living only as long as his or her decisions are
seen by both sides as well reasoned and fair. A labor ar-
bitrator who is perceived to favor one side or the other
will be quickly out of a job.

This leads to another of the advantages of arbitration
over court proceedings. In addition to being faster, less

formal, less expensive and more closely tailored to the in-
dividual circumstances of the parties, arbitration is final.

Let’s go back to our two parties. If they decide to
let an arbitrator decide their dispute, it’s because they
both agree she has the requisite subject matter expertise
and they both trust her to be fair and impartial. In agree-
ing to let her hear the case, they also agree to be bound
by her decision.

Courts in general will honor the parties’ right to
enter into such an agreement, and they will not disturb
the arbitrator’s decision, even if it is not the decision the
court itself would have reached. That’s what makes ar-
bitration final.

As long as the parties jointly agree to arbitrate,
jointly agree who the arbitrator will be and jointly agree
on the rules, it makes sense to provide finality. When
one party controls the process, it does not.

When one party has all the power, it’s what is
known as “cram down arbitration.” You want to join this
health club, sign up for that cable TV plan, buy that elec-
tronic gizmo or move mom into that nursing home? Sign
this impenetrable, multi-page agreement. Voila, you
have agreed to arbitrate any dispute that may arise and
to do so under whatever terms the drafter of the contract
may have chosen to impose.

In cram down arbitration, obviously, one of the par-
ties has zero bargaining power. There is no negotiation
to choose the arbitrator or to set the rules under which
she serves. If one party controls the selection of the ar-
bitrator, impartiality is compromised. If the rules impose
a class-action ban, requiring everyone with a complaint
to arbitrate their claims separately, meaningful redress
is effectively precluded. The opportunity for mischief is
limited only by the imagination of the drafters of the
document.

In that situation, finality is a huge mistake. The
courts should not hesitate to intervene when onerous
terms are imposed in cram down arbitration.

Keeping ADR fair is a complex task, and the laws
that apply to it are evolving. The right of competent
adults to enter into contracts should be preserved, and
the courts should defer to the rulings of arbitrators se-
lected under fairly negotiated contracts. At the same
time, arbitration agreements entered into without any
meaningful opportunity for negotiation of their terms
should be subject to careful judicial scrutiny.

Arbitration is not the problem. The greedy and cyn-
ical perversion and distortion of arbitration is the prob-
lem.   �

This column first appeared in the Los Angeles Times on
11/9/15.

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator
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DISTRICT COURT UPDATE
Rebecca S. Davies

Butzel Long

First Assistant Store Manager Held to Be Exempt Under the
Executive Exemption of the Fair Labor Standards Act 

In Little v. Belle Tire Distributors, Inc., Docket No. 13-10311
(Oct. 20, 2015), the plaintiff, Michael Little, brought a claim
against his employer for unpaid overtime compensation.   The dis-
trict court initially granted summary judgment in favor of the em-
ployer.   Little v. Belle Tire Distributors, Inc., 2013 WL 6328849
(E.D. Mich. 2013).  That decision was reversed on appeal.  Little
v. Belle Tire Distributors, Inc., 588 F. Appx. 424 (6th Cir. 2014).
In May 2015, the case was tried in the district court, Judge Avern
Cohn presiding, and a decision in favor of the defendant was is-
sued in October 2015. 

In Little, the plaintiff began working for the defendant in June
2006 as a tire technician and subsequently transferred to sales.   In
February 2009, he was later promoted to the First Assistant Store
Manager.  This was a salaried position.   

In his regular workday, the plaintiff worked both as a manager
and as a sales person.   Although the plaintiff testified that eighty
percent of his day was devoted to sales, the district court found
this to be unsupported.  Instead, the district court held that the
plaintiff’s primary duties were the management of the store.    The
plaintiff was found to customarily and regularly direct the work
of two or more employees.  Specifically, the court found that the
plaintiff was in charge of the tire technicians, including monitoring
their work, reassigning work when necessary, resolving disputes,
ensuring adequate coverage, assisting with technical problems,
and participating in the hiring process.

The district court found that the plaintiff’s level of sales ac-
tivity was substantially less than his management responsibilities.
Therefore, the district court once again found that the plaintiff was
exempt from the overtime provisions of the FLSA because he is
part of management.  �

“Hear ye, hear ye. The municipal court for one of the ten

worst speed traps in the country according to the Amer-

ican Automobile Club is now in session.”

Kelman’s Cartoon

UNITED STATES SUPREME
COURT UPDATE

Regan K. Dahle
Butzel Long

The United States Supreme Court will hear oral argument in
four employment-law cases before the end of 2015.  The first case
scheduled for oral argument is Tyson Foods, Inc. v. Bouaphakeo,
No. 14-1146.  In this case, the Supreme Court will decide whether
a court can certify a collective action under the Fair Labor Stan-
dards Act where damages of individual class members will be
proven using “statistical techniques that presume all class mem-
bers are identical to the average observed in a sample.” The plain-
tiffs were current and former employees of Tyson Foods who
worked in a hog processing plant.  Tyson calculated the hours
worked by “gang time”—assigning to all employees working in
a particular department the same number of hours worked depend-
ing on when the first hogs reached and the last hogs left the pro-
cessing floor.  Employees were also compensated a set amount
for donning and doffing protective gear.  The plaintiffs, including
some who were not paid by “gang time”, filed a collective action
against Tyson. Tyson objected to class certification on the grounds
that the proposed class did not contain plaintiffs who were suffi-
ciently similarly situated.  The district court agreed with the de-
fendant, but held that if the class only included employees paid
by “gang time,” then the class would be proper.

The case was tried by a jury.  As proof of damages, the plain-
tiffs offered statistics about time worked compiled from 744 ob-
servations of employees donning, doffing, and walking. The jury
returned a verdict in favor of the plaintiffs and, after an appeal by
Tyson, the Eighth Circuit Court of Appeals affirmed.  Bouaphakeo
v Tyson Foods, Inc, 765 F.3d 791, 794 (8th Cir. 2014) cert granted
135 S. Ct. 2806 (2015).  Tyson sought certiorari on the issue of
whether it was proper for the court to use statistical techniques
based on observed averages to determine whether the plaintiffs
were sufficiently similarly situated for purposes of certifying the
collective action.

Next on the schedule is Montanile v. Bd. of Trustees of the
National Elevator Industry Health Benefit Plan, No. 14-723.
Montanile was severely injured by a drunk driver.  The National
Elevator Industry Health Benefit Plan paid his medical bills.
Montanile sued the drunk driver and recovered $500,000.  The
benefit plan sought to recover from these proceeds the full amount
of medical expenses paid to the medical providers. After settle-
ment attempts proved unsuccessful, the plan sued Montanile under
ERISA’s provision allowing an ERISA fiduciary the right to seek
appropriate equitable relief to enforce the terms of the plan.  By
the time the fund filed suit, however, Montanile had spent, in good
faith, a substantial portion of the $500,000, leaving insufficient
funds to cover any equitable lien in the amount of the medical
bills.  Montanile argued to the trial court that the plan could not
proceed with the suit because it could not identify a particular fund
in his possession or control that could satisfy the lien.  The trial
court rejected Montanile’s argument, and he appealed.  The
Eleventh Circuit Court of Appeals affirmed.  Montanile sought
cert based on the split in the federal courts of appeals as to the
question: “Does a lawsuit by an ERISA fiduciary against a par-
ticipant to recover an alleged overpayment by the plan seek ‘eq-
uitable relief’ within the meaning of ERISA section 502(a)(3), 29
U.S.C. § 1132(a)(3), if the fiduciary has not identified a particular
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fund that is in the participant’s possession and control at the time
the fiduciary asserts its claim?” 

Green v. Brennan , No. 14-613 is scheduled for oral argument
on November 30, 2015.  The issue in this case is when the statute
of limitations begins to run in an employment discrimination case
involving the plaintiff’s alleged constructive discharge.  The fed-
eral courts of appeals are split on this issue:  five courts have held
that the statute of limitations begins running when the employee
gives notice of resignation, while three courts have found that the
statute of limitations begins to run with the last discriminatory act
allegedly giving rise to the resignation.

Green was the postmaster for Englewood, Colorado.  He
sought a transfer to the postmaster position in Boulder, Colorado.
Green was not selected for the position and subsequently claimed
to the Postal Service EEO Counselor that it was because he is
black.  Green was thereafter placed on administrative leave, al-
legedly because he had intentionally delayed the mail.  Those
charges could not be proven, yet Green was ultimately offered a
deal where he could return to work, but with a demotion to a po-
sition 300 miles away at a salary reduction of $40,000.  Green
turned down the offer and resigned.  41 days after his resignation,
he contacted the EEO counselor again, this time alleging retalia-
tion and constructive discharge.  As a federal employee, Green
was required to initiate administrative proceedings within 45 days.
The government argued that the 45 days began to run when Green
was offered the deal to return to work with a demotion; Green ar-
gued that it began to run when he resigned.  The trial court and
Tenth Circuit Court of Appeals agreed with the government, and
Green successfully sought cert.

Oral argument has yet to be scheduled in Heffernan v. City
of Paterson, No. 14-1280.  In Heffernan, the Court will decide
whether the First Amendment barred the City of Paterson from
demoting Heffernan based on a perception that Heffernan sup-
ported a particular mayoral candidate.  Heffernan worked as a de-
tective with administrative detail in the Paterson Police
Department.  A good friend of Heffernan, Lawrence Spagnola,
was running for Mayor of Paterson.  Heffernan could not vote in
the election, however, because he was not a resident of Paterson.
Heffernan’s mother, on the other hand, was a resident of Paterson
and a Spagnola supporter.  She was also bedridden and asked Hef-
fernan to pick up a Spagnola lawn sign for her. One of Heffernan’s
fellow officers saw Heffernan meeting with the Spagnola cam-
paign manager to pick up the sign.  The next day, Heffernan’s su-
pervisor confronted him about his contact with the Spagnola
campaign.  Heffernan explained that he could not vote in the elec-
tion and that he was picking up the sign for his mother.  Never-
theless, Heffernan was promptly demoted to a “walking post” as
a result of his “overt involvement” with the mayoral election. 

Heffernan sued the City of Paterson under 42 U.S.C. § 1983,
alleging two First Amendment violations:  “(1) retaliatory demo-
tion based on Heffernan’s exercise of the right to freedom of
speech, and (2) retaliatory demotion based on his exercise of the
right to freedom of association.”  Heffernan v City of Paterson,
777 F.3d 147, 150 (3rd Cir. 2015) cert granted sub nom, Heffernan
v City of Paterson, NJ, No. 14-1280 (U.S. 2015).  After a partic-
ularly convoluted procedural path, the trial court granted summary
judgment in favor of Paterson, finding that “Heffernan had failed
to produce evidence that he actually exercised his First Amend-
ment rights, and in the alternative, Heffernan was foreclosed from
seeking compensation under § 1983 for retaliation based only on
the perceived exercise of those rights.”  Id. at 150.  Heffernan ap-

pealed, and the Third Circuit Court of Appeals affirmed.  The
Court held that Heffernan could not state a cause of action on his
free-speech claim because, based on his own admissions, he did
not intend to “convey any political message when he picked up
the sign at issue.”  Id. at 152.  Further, Heffernan could not state
a free association claim because such a claim cannot be based on
a theory that Paterson had a “genuine but incorrect or unfounded
belief that [Heffernan] exercised a First Amendment right.  Id. at
153.  Heffernan successfully sought cert.

Also on the Court’s docket is Zabrowski v. MHN Government
Services, Inc., No. 14-1458.  The plaintiffs are a group of coun-
selors employed by Military Family Life Consultants (“MFL”).
MFL entered into a contract with MHN Government Services,
Inc. (“MHN”) to provide counseling services to military service
members and their families.  The contract between MFL and
MHN contained a mandatory arbitration clause requiring that any
claim arising out of the contract be settled by final and binding
arbitration.  Specifics of the arbitration clause included that MHN
would choose three arbitrators, while MFL would choose one;
each party could depose one individual and any opposing expert
witness; a party must initiate arbitration within six months of the
claim’s occurrence; no party could recover punitive damages; and
the prevailing party or substantially prevailing party’s costs would
be borne by the other party. The arbitration clause also contained
a severability provision.

The plaintiffs sued alleging that MHN had misclassified them
as independent contractors and denied them overtime under the
Fair labor Standards Act.  MHN moved to compel arbitration.  The
trial court denied the motion, finding that the entire arbitration
clause was void as unconscionable.  MHN appealed and the Ninth
Circuit Court of Appeals affirmed.  Instead of severing the provi-
sions it found objectionable, the Court of Appeals held that the
entire arbitration clause should be stricken.  MHN successfully
sought certiorari, arguing that California law refusing severance
of invalid terms in an arbitration agreement in favor of invalidating
the entire agreement was pre-empted by the Federal Arbitration
Act’s proscription that agreements to arbitrate “shall be valid, ir-
revocable, and enforceable, save upon such grounds as exist at
law or in equity for the revocation of any contract.” 9 U.S.C. § 2. 

The Court is being asked to overturn precedent in Friedrichs
v California Teachers Ass’n, No. 14-915.  California law and more
than twenty other states allow unions to establish agency-shop re-
lationships with represented public school teachers, while limiting
the use of agency fees to activities “germane” to collective bar-
gaining. According to California law, each year, non-members are
given the opportunity to decline payment of any portion of the fee
going to activities that are not germane to collective bargaining.
Individuals who decline payment are given either a rebate or a fee
reduction.  The plaintiffs are public school teachers who opted out
of union membership.  They objected to paying the non-charge-
able portion of their agency fee each year and also to the proce-
dural requirement that each year they must opt out of paying a
portion of the fee unrelated to collective bargaining.  They sued
the union, arguing that agency-shop arrangement violated their
First Amendment rights. Recognizing that nearly 30 years ago in
Abood v. Detroit Board of Education, 431 U.S. 209 (1977), the
Supreme Court ruled that agency-shop arrangements were con-
stitutional, but believing that the current Supreme Court might
reach a different conclusion, the plaintiffs, promptly after filing
their complaint, moved the district court for dismissal, appealed
the dismissal to the Ninth Circuit Court of Appeals, which af-
firmed, and then successfully sought cert �
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SIXTH CIRCUIT 
UPDATE
Scott R. Eldridge
James D. Boufides

Miller, Canfield, Paddock and Stone, P.L.C.

Affordable Care Act’s Contraceptive Mandate Accommoda-
tion Does Not Violate Religious Freedom Restoration Act

In Michigan Catholic Conference and Catholic Family Serv-
ices, et al v Sylvia Mathews Burwell, Docket Nos. 13-2723, 13-
6640 (August 21, 2015), a group of religious employers,
challenged certain aspects of the Patient Protection Affordable
Care Act’s (“ACA”) “contraceptive mandate,” which permits non-
profit entities and closely-held corporations who object to the
mandate on religious grounds to seek an accommodation.  The
accommodation, according to the Court, “effectively insulates
these entities from the contraception-provision process:  they no
longer have to pay for contraceptive coverage, and all individuals
under their plans are notified of the entity’s religious objections.
The insurance issuers and third party administrators for these en-
tities, however, must continue to provide coverage for contracep-
tives to individuals insured under these plans.”  

The employers initially challenged the exemption and accom-
modation process, arguing that both violated their rights under the
Religious Freedom Restoration Act (“RFRA”).  The Sixth Circuit
rejected those claims.  The U.S. Supreme Court granted their pe-
tition for certiorari to review their challenges to the accommoda-
tion process only, vacated the Sixth Circuit’s decision, and
remanded it for further consideration in light of its decision in
Burwell v. Hobby Lobby Stores, Inc., where the Supreme Court
held that closely-held, for-profit companies with sincerely held
religious beliefs could not be compelled to provide contraceptive
coverage to their employees.

On remand, the Sixth Circuit “adhere[d] to [its] original dispo-
sition,” explaining that “the [Supreme] Court discussed the accom-
modation favorably, noting for instance that the accommodation
served the government’s interests in providing access to contracep-
tion while at the same time not impinging on the religious beliefs of
objecting non-profits.”  In short, the Sixth Circuit held that the ac-
commodation provision of the ACA does not violate the RFRA, and
“that nothing in Hobby Lobby changes this conclusion.”  

More specifically, the Court explained that of the six plaintiffs
that fall within the accommodation provision, one offered a self-in-
sured plan.  The others offered fully-insured group health plans.
According to the Court, for each there are “different implications
for the contraceptive mandate.”  But the end result under the ac-
commodation provisions of the ACA is the same – that is, the ob-
jecting employer is not obligated to make payments for
contraceptives.  For fully-insured plans, the obligation to provide
contraceptive coverage shifts to the insurer.  And for self-insured
plans, the obligation shifts to the third-party administrator.  After
examining Hobby Lobby, the Sixth Circuit concluded that non-prof-
its eligible for an accommodation may “refrain from paying for con-
traception,” but opting out “does not negate the underlying federal
requirement that some entity must provide contraceptive coverage.”
(emphasis original).  By forcing a religious-employer to affirma-
tively object and opt-out of the payment mandate, and shift the cov-
erage burden to an insurer or TPA, the RFRA does not, according
to the Court, substantially burden the Plaintiffs’ religious freedoms. 

Government Seizure of Pharmaceutical Products That
Led to Mass Layoff  Was Not Unforeseeable To Avoid WARN
Act Notice

In Calloway v Caraco Pharmaceutical Laboratories, LTD,
Docket No. 14-2526 (August 26, 2015), the district court con-
cluded, after a bench trial, that Caraco Pharmaceutical Laborato-
ries violated the Worker Adjustment and Retraining Notification
Act (“WARN”) by failing to comply with its notification provision
after closing its drug manufacturing operation.  “The sole issue
before [the Court] is whether the United States Food and Drug
Administration’s (‘FDA’) mass seizure of Caraco products was
an unforeseeable business circumstances that would excuse
Caraco from complying with the WARN Act’s requirement to no-
tify employees at least 60 days prior to a mass layoff.”  The Sixth
Circuit concluded that it was not, affirming the district court’s
judgement against Caraco.

Caraco, a Michigan drug manufacturer, laid off employees in
the representative class in its Detroit-area facilities in June 2009
after the FDA initiated enforcement proceedings against it.  As a
drug manufacturer, Caraco was subject to the regulatory authority
of the FDA, including periodic inspections.  The FDA issued two
warning letters (one in 2000 and one in 2002) to Caraco after an
inspection, notifying it of “violations of regulatory significance.”
Both letters stated that the company’s failure to correct the viola-
tions could promptly result in enforcement action by the FDA
without further notice.  The FDA issued another notice of viola-
tion in 2005. Caraco wrote numerous times to the FDA explaining
that it was taking corrective actions.  After another inspection in
2007, the FDA issued another notice of violations.  Caraco, in re-
sponse issued a recall of certain drugs.  The FDA issued additional
notices of violations in 2008.  

Caraco then hired a consulting firm to conduct an independ-
ent audit.  The consulting firm stated in an email to Caraco that
“[i]t is our opinion that the company faces the real possibility of
FDA enforcement action,” and “conceivably may be a ‘mass
seizure’.”  The FDA sent another notice of violations in late 2008,
stating specifically that “failure to promptly correct these viola-
tions may result in legal action without further notice, including
without limitation, seizure and inunction.”  In early 2009, Caraco
filed its form 10-Q with the U.S. Securities and Exchange Com-
mission acknowledging the most recent FDA warning letter.  In
March and April 2009, Caraco issued nationwide Class I and Class
II recalls of certain drugs out of concern over manufacturing de-
fects.  On June 24, 2009, the FDA filed a complaint for the forfei-
ture of drugs and seized various products manufactured by
Caraco.  On June 26, 2009, Caraco began a mass layoff, but
granted no notice to any of the employees until the layoffs began.
It eventually issued WARN Act notices on July 6, 2009, 11 days
after the layoff started.  The notices stated that they were tardy
because the company did not “reasonably foresee that the FDA
would take the action that it did.”  

The plaintiffs, a class of former employees, sued alleging vi-
olations of the WARN Act.  The district court granted judgment
for the plaintiffs, finding that it was reasonably foreseeable in April
2009 that the FDA would execute a large-scale enforcement action
against Caraco.  The Sixth Circuit affirmed, rejecting Caraco’s ar-
gument that the unforeseeable business circumstances exception
to the 60-day notice requirement under WARN applied.  Although
the applicable federal regulations provide that a government-or-
dered closing of an employment site that occurs without prior no-
tice may be an unforeseeable business circumstance, according to
the Court, the test focuses on the employer’s business judgment.
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The Court rejected Caraco’s argument that the tenor of the boiler-
plate warning letters did not suggest probable, imminent action by
the FDA.  According to the Court, “Caraco…knew that enforce-
ment action could result from product deficiencies and its consult-
ants had told them such action was likely.  Moreover, Caraco had
already publicly acknowledged the 2008 warning letter…”  Fur-
thermore, the Court noted, Caraco “also received increasingly crit-
ical” warnings from the FDA and its consultants.  Finally, the Court
rejected Caraco’s argument that the FDA’s actions were not fore-
seeable because the FDA failed to provide an exact date in its warn-
ing as to when the enforcement action would commence.  

Worm Farm Employees Not Entitled To Overtime Under FLSA
In Barks v Silver Bait, LLC, Docket No. 15-5175 (Oct. 2,

2015), the defendant, Silver Bait, LLC, is a self-described “partially
integrated farming operation” which houses, grows, and packages
bait worms for sale directly to retailers.  Silver Bait employees re-
move baby worms from trucks, lay them onto concrete beds and
cover them with corn feed, and wait for the worms to reach the ap-
propriate size.  Once this happens, the worms are harvested and
workers take the worms to a packing room where they pack the
worms into bait cups and place them on a conveyor belt, which then
takes the cups through an automated production process.

Silver Bait refused to pay its employees overtime because it
maintained that it fell within the Fair Labor Standards Act’s exemp-
tion for agricultural workers.  The Department of Labor investigated
and issued a report finding that Silver Bait’s employees were not
entitled to overtime because Silver Bait “employed seasonal work-
ers to cultivate, grow and harvest agricultural or horticultural com-
modities” and its employees were “working exclusively on a farm
for the farmer.”  The one exception to this was a four-week period
during which Silver Bait acted as a wholesaler—importing worms
and immediately reselling them—for which the Department of
Labor ordered that overtime must be paid.

Nineteen employees sued for unpaid overtime, and after a
two-day bench trial, the trial court held that worm farming is
“agriculture” under the FLSA such that the agricultural exemption
applied.  The employees appealed, and the Sixth Circuit affirmed.
The Court reasoned that, while exemptions under the FLSA are
narrowly construed, general definitions found in the FLSA are not
narrowly construed; therefore, while the “agriculture” exemption
must not be applied outside the bounds of agriculture, the defini-
tion of agriculture under the statute should be properly construed
to reach the entire field of agriculture.  

Under the FLSA, “agriculture” can mean “farming in all its
branches,” but it also applies to “non-farming activities that are
closely related to farming,” which applies to activities “performed
either by a farmer or on a farm…or in conjunction with ‘such’
farming operations.”  The court held that “[t]he raising and grow-
ing of bait worms—at least as practiced by Silver Bait—shares
much in common with traditional farming.”  It “raises animals for
sale as a commodity,” just like hog farmers or cattle ranchers.  And
while worms are not “a traditional farm animal,” the court reasons
that nothing in the statute suggests that the court is bound by tra-
dition, instead noting that “the Supreme Court has endorsed an
evolving view of agriculture.”  Furthermore, Silver Bait’s opera-
tions “resemble a traditional farm” in how “Silver Bait houses the
worms, feeds them, monitors their growth, and eventually harvests
them.”  

Therefore, according to the Sixth Circuit, while it is not a
specifically enumerated farming activity, Silver Bait is similar
enough to a traditional farm to fall within the FLSA’s agricultural
exemption.

Terminated Orthopedic Surgeon Not Protected by USERRA
In Slusher v Shelbyville Hospital Corp., 15-5256 (Oct. 26,

2015), the plaintiff Ronald Slusher was an orthopedic surgeon and
military reservist.  The defendant, Heritage Medical Center, was
a small hospital with a need for only one orthopedic surgeon.
While looking for a permanent orthopedic surgeon, Heritage re-
lied on temporary and fill-in orthopedic surgeons such as Slusher,
who began a thirty-day assignment with Heritage on July 20,
2010, and whose assignment was renewed multiple times through
October 2010.  

Eventually, Heritage offered Slusher the permanent position,
but Slusher turned it down.  Then, in January 2011, Slusher agreed
to work as Heritage’s orthopedic surgeon in a short-term capacity,
and signed a one-year contract beginning on February 28, 2011.
Either party could terminate the contract with 90 days’ notice, and
Heritage could terminate the contract immediately by giving
Slusher 90 days’ pay.  The contract made no provisions for its re-
newal or extension.  After the contract was executed, Heritage
continued searching for a permanent orthopedic surgeon.

On May 4, 2011, Slusher received military orders that he was
being deployed, and he notified Heritage the next day.  Slusher
had been informed that Heritage was in talks with another ortho-
pedic surgeon, Emmett Mosley, to take over as Heritage’s ortho-
pedic surgeon.  Slusher was given military leave and reported for
active duty in June 2011.  On July 28, 2011, while he was in Iraq,
Slusher received a 90-day termination notice from Heritage.  His
employment with Heritage ended on October 26, 2011.  

Slusher sued Heritage alleging discrimination under the Uni-
formed Services Employment and Reemployment Rights Act
(“USERRA”) and violation of his reemployment rights under
USERRA.  

The Court explained that USERRA mandates reemployment
for an employee who gives notice of his or her deployment before
leaving, who is gone for five years or less, and who seeks reem-
ployment.  There is, however, no statutory right to reemployment
if “the employment…is for a brief, nonrecurrent period and there
is no reasonable expectation that such employment will continue
indefinitely or for a significant period.”  The Sixth Circuit held
that Slusher’s claim failed because his contract with Heritage was
for at most one year, with no renewal or extension rights, and
Slusher was aware before he left that Heritage was seeking his re-
placement.

Regarding his discrimination claim, Slusher could prove a
prima facie case of discrimination by showing “that his protected
status was a substantial or motivating factor in the adverse employ-
ment action(s).”  Slusher’s primary evidence toward this end was
testimony from his replacement, Mosley, that Heritage’s CEO told
Mosley how much Slusher’s deployment “messed things up” at
Heritage and that the CEO made sure Mosley (who was also in the
military) was almost done with his military service before Heritage
offered Mosley the job.  However, even if a prima facie case of dis-
crimination was established, the Court concluded, the employer
could rebut that case by showing that it would have taken the same
actions in the absence of the employee’s protected status, and Her-
itage put forth strong, uncontroverted evidence that it would have
terminated Slusher’s employment regardless of his military service.
Specifically, Heritage was seeking a permanent orthopedic surgeon
to replace Slusher (who had already declined the permanent posi-
tion) before Slusher was deployed.  Furthermore, the Court noted,
Heritage knew Slusher was subject to deployment when it hired
him.  As such, there was no genuine issue of material fact and sum-
mary judgment in favor of Heritage was affirmed.  �
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MERC UPDATE
Catherine E. Tucker 

White, Schneider, Young & Chiodini, P.C.

A summary of several recent decisions issued by the Michigan
Employment Relations Commission (“the Commission”) follows.
Decisions of the Commission may be reviewed on the Bureau of
Employment Relations’ website at www.michigan.gov/merc.

City of Cadillac -and- Command Officers Association of Michi-
gan, Case No. C14 B-015 (April 27, 2015).

Charging Party, the Command Officers Association of Michi-
gan, filed an Unfair Labor Practice Charge (“ULP” or “Charge”)
alleging that Respondent, the City of Cadillac, violated §9 and §10
of the Public Employment Relations Act (“PERA”) by disciplining
Charging Party’s president, Lt. Todd Golnick, in retaliation for the
exercise of his §9 rights.  Respondent asserted that it investigated
and disciplined Lt. Golnick because he violated the City’s ethics
ordinance, certain personnel polices and rules and Michigan law.
After an evidentiary hearing, Administrative Law Judge (“ALJ”)
Travis Calderwood determined that, with the exception of the cre-
ation and enforcement of one particular work rule for which Re-
spondent failed to establish a legitimate and substantial business
justification, Respondent did not violate PERA by disciplining Lt.
Golnick for misconduct that he engaged in while he was also en-
gaged in otherwise protected and concerted activity. Neither party
filed exceptions.  Accordingly, the Commission adopted ALJ
Calderwood’s Decision and Recommended Order as its final order.  

Charging Party represents a bargaining unit comprised of the
supervisory police officers employed by Respondent’s Police De-
partment (“the Department”). In January of 2013, Lt. Golnick was
elected president of the Cadillac Police Command Officer’s Asso-
ciation (“CaPCOA”), the local union for the Charging Party.  In or
around October of 2013, Carla Filkins approached Lt. Golnick to
request the CaPCOA’s assistance in her campaign for City mayor.
After obtaining agreement from four of the CaPCOA’s six mem-
bers, Lt. Golnick used a laptop issued by Respondent to draft a letter
of endorsement on behalf of the CaPCOA.  Although Lt. Golnick
initially drafted the letter while off-duty on a Sunday afternoon, he
edited it while on-duty the next day.  The letter was printed using
the Department’s printer and paper and contained both Charging
Party and Respondent’s respective logos.  The Cadillac News sub-
sequently published the letter both in print and electronic format,
and the published letter clearly showed both logos.  

Following the publication of the endorsement letter, a written
complaint was filed against Lt. Golnick with the City’s Ethic
Board alleging that Lt. Golnick had violated both the City’s Ethics
Ordinance and several personnel policies by utilizing Respon-
dent’s logo to endorse a mayoral candidate without authorization.
Respondent’s Ethics Board subsequently conducted a public hear-
ing and issued a written Opinion and Recommendation in which
it found, inter alia, that Lt. Golnick created the letter using City
property and resources, modified and finalized the letter while on-
duty and being paid by the City, and never requested or received
permission from the City to use its logo on the letter. On the basis
of these findings, the Ethics Board ultimately concluded that Lt.
Golnick violated Sections 2-367 and 2- 368 of the City’s Code of
Ethics and recommended that Lt. Golnick be suspended without
pay for a period of five (5) days and that a copy of its Opinion and
Recommendation be placed in his personnel record.  In accor-
dance with the Board’s decision, on January 28, 2014, City Man-
ager Macus Peccia issued a memorandum suspending Lt. Golnick

for five days. In addition, Mr. Peccia issued a written reprimand
to Lt. Golnick based on his finding that Lt. Golnick had also vio-
lated Sections 5:61, 5.66(A) and 5:37 of the Cadillac Police De-
partment General Orders and Work Rules (“Work Rules”);
Sections 1.11A and 1.4, and 1.4A of the Police Department Op-
erations Manual (“Operations Manual”); and Section 4.4 the City
of Cadillac Personnel Policies Manual (“Policies Manual”). 

Through its Charge, Charging Party argued that Respondent’s
decision to discipline Lt. Golnick constituted discrimination in re-
taliation for the CaPCOA’s decision to endorse a particular may-
oral candidate. Charging Party set forth the elements of a prima
facie case of unlawful discrimination under PERA.  See, e.g.,
County Sheriff, 21 MPER 58 (2008).  In response, Respondent ar-
gued that the sole basis for its decision to issue discipline to Lt.
Golnick was his violations of the City’s Ethics Ordinance and var-
ious work and department rules and policies. Moreover, Respon-
dent pointed out that “misconduct in the course of protected
activity... is not beyond an employer’s right to discipline.” Ingham
County v FOP, 275 Mich App 133 (2007).

Upon review of the record, ALJ Calderwood found that
Charging Party failed to allege sufficient facts in support of its
claim of retaliation.  To the contrary, the ALJ concluded that the
record clearly established that Respondent was primarily con-
cerned that the presence of the City’s logo would cause confusion
over the City’s involvement in the mayoral campaign. Accord-
ingly, the ALJ reframed the issue before him as “whether the City
lawfully disciplined Lt. Golnick for misconduct that occurred in
the course of protected activity.”  To guide his analysis of this
issue, the ALJ relied on the three-part test set forth in Jeannette
Corp v Nat’l Labor Relations Bd, 532 F2d 916 (CA 3, 1976) and
adopted by the Commission in City of Detroit (Fire Dep’t), 1982
MERC Lab Op 1220 and the Court of Appeals in Ingham County,
supra.  Under this test, the Commission must (1) consider whether
the employer’s action adversely affected the employee’s protect
right to engage in lawful concerted activities under PERA; (2)
consider whether the employer has met its burden to demonstrate
a legitimate and substantial business justification for instituting
and applying the rule; and (3) balance the diminution of the em-
ployee’s protected rights as a result of the rule against the em-
ployer’s interest being protected by the rule.

Applying the three-part test to the instant case, the ALJ found
that Respondent did not violate PERA when it issued a five-day
suspension to Lt. Golnick for his violations of Sections 2-367 and
2-368 of the City’s Ethics Ordinance.  Although the ALJ found
that Lt. Lt. Golnick was clearly engaged in lawful concerted ac-
tivity while composing the CaPCOA’s endorsement letter, he also
found that Respondent possessed a legitimate and substantial busi-
ness justification for applying the ethics ordinances and that Re-
spondent’s interest in preventing the misuse of public resources
and complying with state law outweighed Lt. Golnick’s right to
engage in protected activity in the manner that he did.  The ALJ
conducted a similar analysis and reached the same conclusion in
considering Respondent’s decision to issue a written reprimand
to Lt. Golnick for his violations of Section 5:61 and 5.66(A) of
the Work Rules, Sections 1.4A, 1.11A and 1.4 of the Operations
Manual and Section 4.4 of the Policies Manual. In particular, the
ALJ found that Respondent justified its institution and enforce-
ment of Section 4.4 by showing that it could be perceived as trying
to influence its own local elections. The ALJ relied on that same
rationale to reject Charging Party’s allegation that Respondent’s
objection to the CaPCOA’s use of Respondent’s logo on its let-
terhead violated §§10(1)(a), (b) and (c) of PERA.

The ALJ reached a different result, however, in using the three-
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part test to determine the propriety of Respondent’s decision to
issue a written reprimand to Lt. Golnick for his violation of Section
5:37 of the Work Rules.  That section prohibits employees from
using their official capacity “to influence, interfere with or affect
the result of an election.” The ALJ found that, unlike it had done
with the other work rules and policies at issue, Respondent failed
to establish a legitimate and substantial business interest to justify
enforcing Section 5:37 against Lt. Golnick. Accordingly, ALJ
Calderwood directed Respondent to cease and desist from applying
Section 5:37 in a manner which interferes, restrains or coerces em-
ployees in the exercise of rights guaranteed in Section 9 of PERA
and to remove the portion of the January 28, 2014 written repri-
mand relating to Section 5:37 from Lt. Golnick’s personnel file.

Ogemaw County and the Ogemaw County Sheriff -and- Team-
sters Local 214, Case No. UC14 E-007 (May 19, 2015). 

Petitioners, Ogemaw County and the Ogemaw County Sheriff,
filed a petition for unit clarification seeking to divide a unit of em-
ployees of the Sheriff’s Department represented by Respondent,
Teamsters Local 214, into two units pursuant to §13 of PERA. The
bargaining unit that Petitioner sought to divide through its petition
consisted of deputies who work at the Ogemaw County Sheriff’s
Office and correction officers, cooks, and a secretary who work at
the Ogemaw County Correctional Facility.  One of Petitioner’s pro-
posed units would consist of Sheriff’s deputies eligible for Act 312
arbitration and the other proposed unit would consist of all other
employees who are not eligible for Act 312 arbitration. The case
was assigned to be heard by ALJ Julia C. Stern, but the parties
agreed that that an evidentiary hearing was not necessary and
waived their right to oral argument. Relying on the undisputed facts
set forth in the parties’ position statements, the Commission denied
Petitioners’ request to split the established bargaining unit and dis-
missed its petition as inappropriate. 

In early 2014, Petitioners and Respondent began negotiations
for a successor to the contract that expired on September 30, 2014.
Before negotiations commenced, Petitioners proposed that the par-
ties bargain separately for Act 312-eligible and non-eligible em-
ployees to address, inter alia, Petitioners’ concerns about existing
contract language that could prevent Petitioners from employing
part-time corrections officers if budgetary issues forced them to
eliminate full-time deputy positions.  Respondent rejected that pro-
posal, and Petitioners filed the instant petition in May of 2014.  Al-
though bargaining continued, the parties were unable to reach an
agreement in 2014.  After Respondent filed a petition for fact find-
ing and for Act 312 arbitration, however, the parties ultimately
reached a settlement and a contract in or around February of 2015.

Through its petition, Petitioner argued that the parties’ recent
bargaining history and recent changes to PERA establish that the in-
terests of all would be best served by separating Respondent’s bar-
gaining unit into separate units of Act 312-eligible employees and
all other employees. One of the recent changes to PERA that Peti-
tioner relied on was 2012 PA 349, which amended §§9 and 10 of
PERA to prohibit union security agreements for all public employees
except for Act 312-eligible employees.  The other recent change that
Petitioner referenced is 2011 PA 54, which added §15b to PERA to
prohibit public employers from paying increased wage and benefit
levels during the interim period between two contracts for all public
employees except for Act 312-eligible employees.  Despite these
changes and the parties’ recent negotiations history, however, Re-
spondent argued that no justification existed for disrupting an estab-
lished bargaining unit, particularly where, as it asserted is the case
here, employees continue to share a community of interest.

The Commission began its discussion by reviewing several

prior decisions involving the separation of Act 312-eligible em-
ployees from bargaining units comprised of other ineligible em-
ployees. Citing City of Cheboygan, 1978 MERC Lab Op 251, the
Commission acknowledged that it has previously allowed Act
312-eligible police and fire fighters to sever themselves from bar-
gaining units consisting of non-Act 312-eligible employees. Like-
wise, the Commission recognized that it will entertain petitions
by unions seeking to sever Act 312-eligible positions from units
including non-eligible employees. City of Fenton, 1984 MERC
Lab Op 1086. Although it has repeatedly stated that bargaining
units comprised of both Act 312-eligible and ineligible employees
are not per se inappropriate, the Commission pointed out that it
will not include Act 312-eligible positions in the same bargaining
unit with ineligible positions where any party objects to their in-
clusion.  City of Dearborn Heights, 1984 MERC Lab Op 1079. 

Despite the fact that it has permitted and expressed a prefer-
ence for the separation of Act 312-eligible and ineligible employ-
ees into different bargaining units, the Commission next turned its
discussion to two decisions in which it refused to entertain an em-
ployer’s petition seeking to split a “mixed” bargaining unit into
separate units based on those classifications.  See Ottawa Co, 1992
MERC Lab Op 370, 372-374; Alpena Co & Alpena Co Sheriff,
1997 MERC Lab Op 651. In Ottawa Co, the Commission rejected
the employer’s petition on the basis that a unit clarification petition
is appropriate for resolving ambiguities created by new position or
substantial changes in existing job duties but is generally not ap-
propriate for disturbing an established agreement or practice re-
garding unit placement.  Likewise, in Alpena Co, the Commission
rejected the employer’s petition and its argument that the ability
of some employees within a particular bargaining unit to participate
in Act 312 arbitration creates such a diversity of interest that the
two groups of employees cannot function as a single unit.

As the Commission pointed out, it has only granted an em-
ployer’s petition to split an existing bargaining unit into separate
units of Act 312-eligible and non-eligible employees in one prior
case.  Oakland Co & Oakland Co Sheriff, 20 MPER 63 (2007).
As the Commission explained, however, “Oakland Co involved a
highly unusual set of circumstances,” to include the fact that the
parties had been without a contract for more than three years and
had filed more than fourteen unfair labor practice charges since
their previous contract expired, which do not exist here.  In par-
ticular, unlike the petitioner in Oakland Co, the Petitioner here
did not assert that the collective bargaining process had entirely
broken down because of the inclusion of both Act 312-eligible
and ineligible employees in the bargaining unit.  To the contrary,
the record revealed that the parties had successfully reached a suc-
cessor contract which covered both groups in February of 2015.
Although Petitioner argued that maintaining both groups in the
same bargaining unit in the future would lead to internal strife and
discord as a result of the recent amendments to PERA from which
Act 312-eligible employees are exempted, the Commission em-
phasized that these predictions are “mere speculation” and pointed
out that the two groups “might find benefit – in the form of in-
creased job security or promotional opportunities – in remaining
within the same bargaining unit.”

Absent the “extraordinary circumstances” that existed in Oak-
land Co, the Commission declined to create an exception to the
general rule that unit clarification is not appropriate for disturbing
an agreement of the parties or established practice concerning unit
placement. Accordingly, the Commission denied Petitioner’s re-
quest to split Respondent’s bargaining unit into two separate units
and dismissed its unit clarification petition as inappropriate.
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Northern Michigan University -and- Michigan AFSCME Coun-
cil 25 and its Affiliated Local 1094 -and- Mark David Kugler,
Case Nos. C14 L-140; CU14 L-055 (June 26, 2015).

Charging Party, Mark David Kugler, filed separate Unfair
Labor Practice Charges against his employer, Northern Michigan
University (hereinafter referred to as “the Employer”), and his col-
lective bargaining representative, Michigan AFSCME Council 25
and its affiliated Local 1094 (hereinafter referred to as “the Union”),
pursuant to §10 and §16 of PERA.  The charges were later consol-
idated and assigned for hearing to ALJ Julia C. Stern.  ALJ Stern
subsequently issued an order directing Charging Party to show
cause as to why his Charge against the Employer should not be dis-
missed as untimely or on the basis that it failed to state a claim upon
which relief could be granted under PERA.  Charging Party, how-
ever, failed to respond.  Upon her review of the pleadings, ALJ Stern
recommended that both Charges be dismissed in their entireties.
Neither party filed exceptions, and the Commission adopted ALJ
Stern’s Decision and Recommended Order as its final order.  

Charging Party works for the Employer as a boiler operator
at its power plant and is a member of the bargaining unit repre-
sented by the Union.  The events giving rise to his Charge against
the Employer began in February of 2013 when he received an un-
paid disciplinary suspension from the Employer.  Charging Party
filed and pursued a grievance over the 2013 suspension asserting
that the Employer violated its collective bargaining agreement
(“CBA”) with the Union by failing to follow the steps of its pro-
gressive disciplinary policy, but an arbitrator refused to overturn
his suspension following a September 2013 arbitration hearing on
the grievance.  After he returned following his initial suspension,
Charging Party was reprimanded for writing critical comments re-
garding his supervisors in the plant’s daily logbook and for an
“outburst” towards a supervisor in April of 2014.  A few months
later, in August of 2014, Charging Party submitted a complaint
about his supervisors to upper management. 

On November 7, 2014, the Employer invited Charging Party
and a representative from the Union to meet to discuss Charging
Party’s “erratic behavior.”  During the meeting, the Employer noti-
fied Charging Party that he would be placed on paid administrative
leave following a second suspension and required to undergo a med-
ical evaluation pursuant to Article 15, Section D of the parties’ CBA,
which permits the Employer to “require [an] employee to submit to
a physical or psychiatric evaluation” if the fitness of an employee to
perform his duties “becomes questionable for reasons of physical or
mental health” and a “personal conference” with the employee and
a Union steward does not resolve the issue.  It is undisputed that,
during the conference on November 7, 2014, Charging Party became
upset and was escorted off the Employer’s premises.  

Following the conference, Charging Party contacted the
Union’s President, Denise Hughes, on several occasions to request
that she file a grievance over his second suspension, but she did
not call him back. By letter dated November 13, 2014, adminis-
trative director for AFSCME Council 25, Shana Thornton, advised
Charging Party that he needed to follow the process set forth in
the CBA for grieving his recent suspension and adhere to the rel-
evant time limits.  In her letter, Ms. Thornton also advised Charg-
ing Party to “contact [his] Union Sterward and/or Local President
to move [his] grievance forward” and provided him with a phone
number to reach an AFSCME staff specialist for assistance.  On
November 17 or 18, Charging Party contacted Union steward,
James McCorcle, and asked him to initiate a grievance. By letter

MERC UPDATE
(Continued from page 19)

dated November 21, 2014, the Employer notified Charging Party
that he could not return to work until he was examined by one of
its doctors and certified as fit to return to work.  On December 2,
2014, the date that the Employer scheduled his fitness for duty
examination, Charging Party contacted the Employer’s human re-
sources office and asked to schedule another conference.  On De-
cember 4, 2014, Mr. McCorcle notified Charging Party on
December that he did not file a grievance because he did not know
how to do so.  The Union did, however, later file a grievance over
Charging Party’s second suspension.

Through his Charge against the Employer, Charging Party al-
leged that the Employer violated the CBA by failing to hold a
meeting with him and his Union representative before it issued
his 2013 suspension. Although Charging Party had expressed con-
cerns about safety and staffing issues prior to his initial suspen-
sion, he did not specifically allege that his first suspension was
related to his complaints about working conditions at the power
plant. Likewise, Charging Party did not allege that his second sus-
pension was related to his April 2014 or August 2014 complaints.
Instead, in his Charge, Charging Party simply alleged that the Em-
ployer violated the CBA by requiring him to under a fitness for
duty examination before holding a conference with him in 2014.
Through his Charge against the Union, Charging Party alleged
that the Union breached its duty of fair representation by failing
to properly prepare for the September 2013 arbitration hearing re-
garding his first suspension in 2013, failing to file a timely griev-
ance over his second suspension in 2014, failing to follow up on
his request that the Employer hold a conference before requiring
him to undergo a fitness for duty exam.

Upon her review of the pleadings, ALJ Stern found that the
Charge filed against the Employer on December 9, 2014 was un-
timely as to any allegation related to Charging Party’s February
2013 suspension or April 2014 reprimand.  Citing several prior
Commission decisions, ALJ Stern noted that the six-month “lim-
itation contained in §16(a) of PERA is jurisdictional and cannot
be waived.”  See, e.g., Washtenaw Cmty Mental Health, 17 MPER
45 (2004).  ALJ Stern also found that Charging Party’s claims that
the Employer acted unfairly or violated the CBA by suspending
him in November 2014 and requiring him to undergo a fitness for
duty exam before holding a conference do not constitute a PERA
violation upon which the Commission can grant relief.  Although
ALJ Stern noted that PERA protects public employees when “fil-
ing or pursuing a grievance under a union contract or otherwise
seeking to enforce a right provided by the contract” and “from re-
taliation by their employers” because they “complain about or
protest working conditions,” she explained that “activity engaged
in solely by a single employee on his own behalf is not the ‘con-
certed’ activity protected by the statute.”  Complaints only fall
within the protection of the statute if an “individual is bringing
‘truly group complaints’ to the attention of management” and “if
the concerns expressed by the individual are a local outgrowth of
the concerns expressed by the group.” See, e.g., City of Bay City,
20 MPER 96 (2007) and City of Detroit (Water and Sewage Dept),
17 MPER 79 (2004). In the instant case, ALJ Stern concluded that
Charging Party failed to provide any factual support that his com-
plaints about working conditions constituted concerted activity.

Upon her review of the Union’s motion for summary dismissal,
ALJ Stern found that the Charge filed against the Union on December
16, 2014 was untimely as to any allegation related to the September
2013 arbitration hearing.  In addition, ALJ Stern found that the Union
did not breach its duty of fair representation by failing to file a timely
grievance over Charging Party’s November 2014 suspension or to
take affirmative steps to ensure that Charging Party submitted the
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grievance on his own.  Citing the Michigan Supreme Court’s seminar
decision in Goolsby, ALJ Stern noted that a union’s duty of fair rep-
resentation under §10(2)(a) of PERA is comprised of three separate
responsibilities:  “(1) to serve the interests of all members without
hostility or discrimination toward any; (2) to exercise its discretion
in complete good faith and honesty; and (3) to avoid arbitrary con-
duct.”  See Goolsby v Detroit, 419 Mich 651, 679 (1984).  As ALJ
Stern aptly pointed out, however, a “union does not have a duty to
file a grievance or take a grievance to arbitration whenever an indi-
vidual member asks it to do so.”  Rather, a union breaches it duty
where it engages in “arbitrary conduct,” which the Goolsby Court de-
scribed as, inter alia, “extreme recklessness or gross negligence
which can reasonably be expected to have an adverse effect on any
or all union members.” Goolsby, 419 Mich at 679. Moreover, unlike
in Goolsby, where the union was found to have engaged in “arbitrary
conduct” when it failed to timely advance grievances that it had ini-
tiated to the next step of the grievance process, ALJ Stern reasoned
that, in the instant case, the grievance procedure set forth in the CBA
required Charging Party to submit his own grievance over his sus-
pension.  Accordingly, ALJ Stern concluded that the Union’s failure
to file a timely grievance or to take affirmative action to ensure that
Charging Party had did not constitute “arbitrary conduct” as Michigan
courts and the Commission have defined that term.   �

DOL GUIDANCE SAYS “MOST
WORKERS ARE EMPLOYEES”

David Blanchard
Blanchard & Walker, PLLC

The Fair Labor Standards Act (FLSA)1 has been the law of
the land since it was first ushered through Congress by President
Franklin Roosevelt almost eighty years ago.  The FLSA promised
a fair day’s pay for a day’s work, and required overtime pay at time-
and-a-half for working more than forty hours a week.  Yet for the
last two decades, federal courts have struggled with the scope of
the FLSA’s protections in a so-called “fractured” labor market
where companies have increasingly used workers designated as in-
dependent contractors to perform the companies’ core business
functions.   With one swift re-classification, the otherwise “employ-
ers” are able to reduce costs related to unemployment insurance and
workers’ compensation, and even avoid obligations to pay overtime.
Or so some would assume. In fact, the protections of the FLSA are
not dependent on the company’s job titles.  Persons designated as
“independent contractors” and other workers wrongly deprived of
overtime pay have a legal right to recover the wages stolen through
illegal misclassifications by their employers.

Confronting this labor model, most federal appeals courts
have analyzed a worker’s employee status under the FLSA using
the “economic realities test.”2 The test has become the accepted
standard for determining whether an independent contractor is en-
titled to overtime pay or other protections of the FLSA.

In recent administrative guidance, the Department of Labor
has embraced the broadest possible application of the economic
realities test to protect workers under the FLSA.3 As the Depart-
ment guidance under AI 2015-1 notes, the “‘suffer or permit’ stan-
dard was specifically designed to ensure as broad of a scope of
statutory coverage as possible.”  Under the AI, an entity “‘suffers
or permits’ an individual to work if, as a matter of economic real-
ity, the individual is dependent on the entity.” Although the intri-
cacies of the test have varied among the circuits, the Department
describes the test as involving six primary questions4: 

(1) Is the Work an Integral Part of the Employer’s Business?
(2) Does the Worker’s Managerial Skill Affect the Workers

Opportunity for Profit or Loss?
(3) How Does the Worker’s Relative Investment Compare to

the Employer’s Investment?
(4) Does the Work performed Require Special Skill and Ini-

tiative?
(5) Is the Relationship between the Worker and the Employer

Permanent or Indefinite?
(6) What is the Nature and Degree of the Employer’s Control?
The Department reminds us in AI 2015-1 that “the goal is

not to tally which factors are met, but to determine whether the
worker is economically dependent on the employer (and thus its
employee) or is really in business for him or herself (and thus its
independent contractor).”  Where courts have misapplied the test,
workers who are not truly in business for themselves – from driv-
ers and laborers to cable installers and even exotic dancers – are
deprived of their rightful wages under the FLSA.  

AI 2015-1 affirms that the economic realities inquiry is not
governed by the label put on the relationship by the parties or even
the contract language controlling that relationship. Rather, the in-
quiry focuses on whether, as one court has explained it, “the work
done, in its essence, follows the usual path of an employee.”5 Fol-
lowing this thread, other courts have noted that, the employer’s
label is not even relevant as a “tie breaker” since the FLSA is “in-
tended to defeat rather than to implement contractual arrange-
ments.”6 Likewise, the designations workers use on their tax
forms with the IRS are irrelevant to the analysis.7

Under the direction adopted by the Department of Labor’s
new interpretation, the FLSA protects all people whom a company
“suffer[s] or permit[s] to work” in the broadest possible terms.
“Independent contractor” classifications and contractual dis-
claimers are irrelevant.  If you work like an employee, the FLSA
requires you get paid like an employee.  Obtaining workplace pro-
tections and the overtime wages typically owed to the misclassi-
fied independent contractor will depend on careful advocacy and
guidance from an experienced FLSA litigator.  Lawyers familiar
with the new guidance may discover it to be an effective tool to
guide the courts through proper application of the economic real-
ities test – and ultimately in the fight against wage theft for mis-
classified independent contractors.

—ENDNOTES— 

1 29 U.S.C. § 201 et seq.

2 Brock v. Superior Care, Inc., 840 F.2d 1054, 1058 (2d Cir. 1988); Donovan v. DialAmerica
Mktg., Inc., 757 F.2d 1376, 1383 (3d Cir. 1985); Schultz v. Capital Int’l Sec., Inc., 466 F.3d
298, 304 (4th Cir. 2006); Hopkins v. Cornerstone Am., 545 F.3d 338, 343 (5th Cir. 2008);
Ellington v. City of E. Cleveland, 689 F.3d 549, 555 (6th Cir. 2012); Sec’y of Labor, U.S.
Dep’t of Labor v. Lauritzen, 835 F.2d 1529, 1534 (7th Cir. 1987);Donovan v. Sureway Clean-
ers, 656 F.2d 1368, 1370 (9th Cir. 1981); Baker v. Flint Eng’g & Const. Co., 137 F.3d 1436,
1440 (10th Cir. 1998); Scantland v. Jeffry Knight, Inc., 721 F.3d 1308, 1311 (11th Cir. 2013). 

3 Administrator’s Interpretation No. 2015-1 (Dep’t of Labor July 15, 2015).

4 See, e.g., Donovan v. Brandel, 736 F.2d 1114, 1117 (6th Cir. 1984); Brock, 840 F.2d at
1058-1059.

5 Scantland, 721 F.3d at 1311 (quoting Rutherford Food Corp. v McComb, 331 U.S. 722, 729
(1947)).

6 Imars v. Contractors Mfg. Servs., 165 F.3d 27, at *5 (6th Cir. 1998) (unpublished) (quoting
Lauritzen, 835 F. 2d at 1544-45 (Easterbrook, J., concurring)).

7 See, e.g., Clincy v. Galardi S. Enters., Inc., 808 F. Supp. 2d 1326, 1349 (N.D. Ga. 2011) (find-
ing that the plaintiffs’ holding themselves out to the IRS as independent contractors for FLSA
purposes); Harrell v. Diamond A Entm’t, Inc., 992 F. SUPP. 1343 (M.D. FLA. 1997) (“[Plain-
tiffs’] characterization for tax purposes and the provision of employee benefits are not rele-
vant”); see also Robicheaux v. Radcliff Material, Inc., 697 F. 2d 662 (5th Cir. 1983) (welders
were “employees” under FLSA even though they singed contract stating they were independ-
ent contractors, furnished their own equipment and insurance coverage, were self-employed
on their tax returns and had their own business cards); Gordilis v. Ocean Drive Limousines,
Inc.,No-12-cv-24358, 2014 WL 2214289, at *4 (S.D. Fla. May 28, 2014) (“The factors gov-
erning “economically dependent” do not ponder personal tax returns. Moreover, it is entirely
possible Plaintiffs were simply wrong in their preparation of their tax returns.”).   �
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APPELLATE REVIEW OF
MERC CASES

(March 2014 – March 2015)
D. Lynn Morison

Michigan Bureau of Employment Relations

I. DECATUR PUBLIC SCHOOLS-AND-VAN BUREN
COUNTY EDUCATION ASSOCIATION-AND-DECATUR
EDUCATIONAL SUPPORT PERSONNEL ASSOCIATION,
(Court of Appeals No. 320272; issued March 17, 2015; by Judges
Jansen, Meter, and Beckering. MERC Case Nos. C12 F-123 &
C12 F-124, issued January 21, 2014; 27 MPER 41)

In a published opinion, the Court of Appeals affirmed MERC’s
dismissal of both unfair labor practice charges.  The Court agreed
with MERC’s finding that the employer did not violate its duty to
bargain by implementing the hard cap cost sharing option under 2011
PA 152 ( Act 152) before bargaining to agreement or impasse. 

The collective bargaining agreements between Decatur Public
Schools (the employer) and each of the unions was set to expire in
June of 2012.  In May 2012, the employer sent a memorandum to
members of the support unit, represented by Decatur Educational
Support Personnel Association (DESPA) and to the teachers’ unit
members, represented by Van Buren County Education Association
(VBCEA), informing them that it would implement the hard caps set
forth in § 3 of Act 152 on July 1, 2012.  DESPA did not demand bar-
gaining over the issue and the respondent implemented the hard caps
on the support unit members’ share of insurance costs.  VBCEA re-
quested to bargain with the employer on cost sharing. However after
bargaining, the parties did not reach agreement.  The employer im-
plemented the hard caps on health care costs effective July 1, 2012.
Subsequently, both unions filed unfair labor practice charges alleging
that the employer violated its duty to bargain in good faith.  The
unions contended that health insurance benefits are mandatory sub-
jects of bargaining and that the employer had a duty to maintain the
terms and conditions of the expired collective bargaining agreement
until the parties reached either agreement or impasse.

The Commission concluded that the choice between cost sharing
options under Act 152 is not a mandatory subject of bargaining.  The
Commission reasoned that while public employers may bargain over
the choice of cost sharing options, they are not required to do so.  The
Commission found that since VBCEA and the employer failed to
reach agreement on the choice of cost sharing options before the col-
lective bargaining agreement expired, the employer was permitted to
take unilateral action in implementing the hard caps and did not vio-
late its duty to bargain. 

On appeal, the unions challenged MERC’s finding that the em-
ployer did not violate its duty to bargain.  The Court found that the plain
language of Act 152 does not give rise to an obligation to bargain with
regard to the choice of cost sharing options.  The Court stated that the
limits imposed by Act 152 apply to the “total amounts” of contributions
for all of the employer’s employees and all bargaining groups.  The
Court concluded that this supports MERC’s interpretation of Act 152
that it is the duty of the public employer to select one cost sharing option
for all of its employees. Once the employer made its selection of the
hard cap option, nothing prohibited collective bargaining on the issue
of health insurance contributions.  The Court explained that Act 152
does not remove health insurance benefits from the realm of mandatory
bargaining.  The Court agreed with MERC that Act 152 sets limits on
the amount of health insurance benefits that an employer can pay for,
but does not prevent bargaining up to the statutorily imposed limits.
The Court noted that Act 152 expressly recognizes the right of collective
bargaining in that it provides that the limits on employer payments for

health insurance benefits do not take effect until after the expiration of
a collective bargaining agreement that contains terms inconsistent with
Act 152.  Thus, employees may bargain up to the limits imposed by
the employer whether the limit is in the form of the hard caps or the
80% employer share.  Moreover, different bargaining units can bargain
for different amounts that the employer will pay up to the amount of
the cost share option that the employer has elected.  The Court empha-
sized that there is no conflict between the public employer’s duty to
bargain and its discretion to select a cost sharing option that sets the
parameters of bargaining.  The unions also challenged MERC’s finding
that the employer was not required to delay implementation of its choice
of cost sharing options until the parties bargained to agreement. The
Court agreed with MERC that the employer‘s implementation of the
hard caps immediately upon expiration of the parties’ collective bar-
gaining agreement was not a violation of the duty to bargain.  The Court
explained that Act 152 clearly mandates that upon expiration of the col-
lective bargaining agreement, the public employer is to comply with
the statute.  Since the employer had no duty to bargain over its choice
between the hard caps and 80% employer share options, it was not pre-
cluded from unilaterally implementing the plan on the date that the ex-
isting collective bargaining agreement expired.  Moreover, the Court
noted that § 15b(1) of PERA, MCL 423.215b(1), makes it clear that it
is the responsibility of the employees to bear any increase in the cost
of health insurance after the contract has expired.  

II. GRANDVUE MEDICAL CARE FACILITY -AND- JANET
RENKIEWIZ AND TAMARA WOOD,
(Court of Appeals No. 319699, issued March 17, 2015; by
Judges Jansen, Meter, and Beckering. MERC Case No. C10 C-
084, issued December 16, 2013; 27 MPER 37)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s dismissal of the unfair labor practice charge. The charge
alleged that the charging parties were disciplined for engaging in
protected concerted activity and that the employer violated their
rights to act collectively when it implemented a no discussion rule. 

Charging parties were employed in the Horizonvue unit of a long-
term care facility operated by respondent. Renkiewicz was a nurse/
manager and Wood was a social worker.  A Horizonvue resident re-
ported being sexually assaulted by a male employee and a male visitor.
Neither of the charging parties reported the incident to respondent’s
director because they didn’t believe the allegations. A second claim of
sexual assault was entered into the central nursing notes but also was
not reported to the director.  Upon learning of the sexual assault alle-
gations, the director held a meeting with the staff, at which he ex-
plained that respondent’s policy required employees to report all such
allegations even if staff doubted their plausibility.   Following the meet-
ing, the director asked Renkiewicz and Wood not to discuss the inci-
dent with any other employees, including each other, pending the
outcome of an investigation. He testified that he wished to avoid
“groupthink” or hearsay influencing employees’ first-hand accounts
of the incident. Two days later respondent concluded that  Renkiewicz
had violated the no-discussion order. She was fired following a brief
termination meeting.  Respondent’s director testified that Renkiewicz’s
violation of the no-discussion order was not a motivating factor in her
termination. He told her that she was being discharged for two previous
resident rights violations that led to a state investigation, as well as the
systematic failure to report allegations. Wood was disciplined for not
reporting the sexual assault allegations and subsequently terminated
for spending a significant amount of time at work sending and reading
personal emails.  After being terminated, the charging parties filed un-
fair labor practice charges against the respondent.  The ALJ recom-
mended dismissal and MERC affirmed. 

The Court of Appeals affirmed MERC’s finding that the charg-
ing parties failed to show that protected conduct was a motivating
factor in the employer’s decision to discipline him. The Court held
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that while the no-discussion order impaired the charging parties’
right to concerted activity, the order did not violate PERA because
the respondent met its burden of demonstrating legitimate and sub-
stantial business justifications for the order.  Noting that respondent
had a duty to protect its residents and an interest in ensuring a reliable
investigation, the Court found that the diminution of charging parties’
rights was outweighed by respondent’s interests.

Finally, the Court rejected charging parties’ argument that the ALJ
erred by denying their motion to amend the charge. The Court found
no error in MERC’s refusal to allow an amendment that would add a
new party whose claim was barred by the statute of limitations. The
Court explained that the relation-back doctrine does not apply to the
addition of new parties.

III. REESE PUBLIC SCHOOL DISTRICT -AND- REESE
PROFESSIONAL SUPPORT PERSONNEL ASSOCIA-
TION, MEA/NEA
(Court of Appeals No. 316528, issued December 30, 2014; 28
MPER 51; by Judges Murray, Donofrio, and Borrello.  MERC
Case No. C11 I-155, decision issued May 17, 2013; 27 MPER
4)
In an unpublished opinion, the Court of Appeals majority af-

firmed MERC’s dismissal of the unfair labor practice charge finding
that the employer was not required to bargain over the subcontracting
of secretarial services under § 15(3)(f) of PERA because the secre-
taries provided non-instructional support services.

Reese Professional Support Personnel Association (union) was
the bargaining representative of the bargaining unit that included sec-
retaries for the Reese Public School District (employer).  Without bar-
gaining with the union, the employer opted to privatize secretarial
services and lay off six secretaries from the bargaining unit.  The em-
ployer contended that it could do so without bargaining pursuant to
§ 15(3)(f).  The union contended that the secretaries did not perform
noninstructional support services and thus, did not fall under the pro-
visions of § 15(3)(f).  The union argued that the secretaries performed
instructional support services because they provided support to em-
ployees who provided instruction to students.  On that basis, the union
filed an unfair labor practice charge alleging violation of § 10(1)(a)
and (e) of PERA. 

The Commission held that the secretaries provided non-in-
structional support services because the secretaries’ duties were not
instructional.  The Commission found that the employer’s decision
to subcontract the work was a prohibited subject of bargaining under
§ 15(3)(f) of PERA, and as such, the employer had no duty to bargain
with the union over that issue.  The Commission ordered dismissal
of the unfair labor practice charge.  

On appeal, the union argued that the Commission erred in finding
that its secretarial members performed non-instructional support serv-
ices under § 15(3)(f) of PERA.  The Court of Appeals majority agreed
with the Commissions’ conclusion that instructional support services
are only those services in which the support services provided are
substantially instructional.  The Court reasoned that the secretaries
performed only incidental and occasional duties relating to students
and did not consult with teachers to develop ways to enable students
to perform better in the classroom, as would be the case with instruc-
tional support.  Thus, the Court held that the Commission did not err
by finding that the employer was not required to bargain over the sub-
contracting of the secretaries’ services under § 15(3)(f) of PERA. 

In dissent, Judge Borrello found that the Commission erred by
finding that the secretaries provided non-instructional support serv-
ices. Judge Borello reasoned that the Commission’s holding that in-
structional support services were only those services in which the
support services provided were substantially instructional was in-
consistent with § 15(3)(f) of PERA.  He added that the Commission’s
application of its “substantially instructive” test to the secretaries
negated the word “support” from the phrase “non-instructional sup-

port staff” as found in § 15(3)(f) of PERA, and therefore, led to an
erroneous legal conclusion.  Judge Borrello concluded that the ques-
tion of whether the secretaries provided instructional support or non-
instructional support is determined by, whether the secretaries
provide support for someone performing instructional services or
noninstructional services.

Application for leave to appeal was filed with the Michigan
Supreme Court on February 9, 2015. The Supreme Court denied
leave to appeal on July 28, 2015.

IV. PONTIAC SCHOOL DISTRICT–AND-PONTIAC EDUCA-
TIONAL SUPPORT PERSONNEL ASSOCIATION, MEA/
NEA–AND-MICHIGAN ASSOCIATION OF POLICE
(Court of Appeals No. 317991, issued December 23, 2014; 28

MPER 50; by Judges Kelly, Cavanagh, and Meter.  MERC Case Nos.
R08 H-108 & C08 G-141, issued August 15, 2013; 27 MPER 16)

In an unpublished opinion, the Court of Appeals affirmed MERC’s
dismissal of the Pontiac Educational Support Personnel Association’s
untimely objections to a 2008 representation election. 

Pontiac Educational Support Personnel Association (PESPA)
represents a bargaining unit that includes several classifications of
support employees, including security officers.  In June 2008, the
Pontiac School District (employer) decided to lay off the 37 security
officers and replace them with 24 police authority officers.  In August
2008, the Michigan Association of Police (MAP) filed a petition
seeking to represent a unit consisting of the 24 police authority offi-
cers.  In July 2008, PESPA filed an unfair labor practice charge al-
leging that the employer violated PERA by unilaterally eliminating
the security officer classification.  In October 2008, an election was
held on MAP’s petition to represent the police authority officers.
PESPA was not given formal notice or an opportunity to participate
in the election. MAP prevailed in the election and was certified as
the exclusive bargaining representative.  In December 2009, PESPA
amended its unfair labor practice charge against the employer adding
allegations that the employer improperly recognized MAP instead
of PESPA as the bargaining representative for the police authority
officers. PESPA had notice of the election as of a December 2009
hearing on the amended charge.  In August 2011, PESPA filed a mo-
tion to set aside the October 2008 election.  The Commission dis-
missed both the unfair labor practice charge and the motion. 

The Commission determined that PESPA failed to file its objec-
tions to the election within five days of its first knowledge of the elec-
tion, as required by Commission Rule 149b, and provided no
adequate explanation for its 18-month delay in bringing those objec-
tions.  The Commission rejected PESPA’s contention that its delay
was excusable because it was trying to negotiate a settlement with the
employer.  Case law has long held that participation in settlement ne-
gotiations does not toll the limitations period.  Further, the Commis-
sion reasoned that because PESPA’s unfair labor practice charge was
based on its contention that the election of MAP was unlawful, those
claims were untimely and without merit.  

On appeal, PESPA argued that the Commission erred in dis-
missing the motion to set aside the election results without holding
a hearing because there were genuine issues of material fact regard-
ing whether PESPA delayed filing its motion.  The Court of Appeals
found the argument to be without merit.  The Court agreed with the
Commission that PESPA failed to provide a plausible explanation
for its failure to file an objection within five days of learning about
the election results. 

PESPA further contended that the Commission’s reasoning for
dismissal of its unfair labor practice charge was faulty.  The Court
disagreed, and found the Commission’s determination that the unfair
labor practice charge was without merit to be fully supported by the
record.  The employer had no duty to bargain over its reorganization
decision, because such decisions are not mandatory subjects of bar-
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gaining.  The employer would have had a duty to bargain over the im-
pact of the reorganization if PESPA had made an adequate bargaining
demand. Further, the Court determined that PESPA’s demand to bar-
gain was “extremely general” and insufficient to trigger a demand to
bargain over the impact of the employer’s reorganization decision.

V. COUNTY OF WAYNE –AND- MICHIGAN AFSCME
COUNCIL 25 AND ITS AFFILIATED LOCALS 25, 101,
409, 1659, 1862, 2057, 2926, AND 3317

(Court of Appeals No. 312708, issued October 9, 2014; 28
MPER 23; by Judges Ronayne Krause, Wilder, and Stephens.
MERC Case No. C09 J-211, issued September 17, 2012; 26
MPER 22.)
In an unpublished opinion, the Court of Appeals reversed

MERC’s finding that the respondent breached its duty to bargain by
eliminating the thirty-year past practice of providing health care ben-
efits to employees who retired on duty or non-duty disability pen-
sions, without first bargaining over the subject.  The Court remanded
the matter to arbitration. 

For thirty years, Wayne County (“respondent”) consistently pro-
vided health care benefits to retirees who were receiving a duty or
nonduty disability pension regardless of whether they met age or
years of service criteria included in the collective bargaining agree-
ment for eligibility for health care benefits.  Since at least 2000, the
parties’ collective bargaining agreements have limited health care
benefits to retirees who meet certain age and service requirements.
On March 17, 2010, the respondent announced its intent to discon-
tinue payments for health insurance to future disability retirees who
do not meet the age and service requirements.  As a result, AFSCME
(charging parties) filed unfair labor practice charges.  The charging
parties alleged that the respondent unlawfully made a unilateral
change to terms and conditions of employment without giving notice
and an opportunity to bargain.  Respondent, however, contended that
its reservation of rights and zipper clauses in the collective bargaining
agreements gave it the authority to change the health insurance for
disabled retirees, and as such, did not violate its duty to bargain.  

The ALJ concluded that the parties had tacitly agreed to amend
the terms of the collective bargaining agreements to allow disability
retirees to receive health care benefits without regard to their age or
years of service, and that tacit agreement constituted a binding past
practice that could not be altered without bargaining.  Finding re-
spondent’s “decision to eliminate the practice of granting health care
benefits to disabled retirees . . . particularly egregious,” the ALJ rec-
ommended that the respondent be ordered to pay costs and attorney
fees.  The MERC majority agreed that the past practice amended the
contract and could not be changed without notice and an opportunity
to bargain, but rejected the ALJ’s recommendation that the respon-
dent be required to pay costs and attorney fees.  

On appeal, the respondent challenged MERC’s decision that the
parties’ past practice superseded the language of the collective bar-
gaining agreements in determining that retirees receiving disability
pensions are to continue to receive health care benefits.  The Court of
Appeals agreed with the respondent’s argument, and reasoned that
while the collective bargaining agreements and Health and Welfare
Benefit Plans did not specifically reference the right to health care ben-
efits for disability retirees, those documents provided that employees
needed to meet age and years of service requirements to qualify for
health care benefits upon retirement.  The Court held that MERC’s au-
thority in a charge of refusal to bargain, where the parties have a bind-
ing procedure for dispute resolution, is limited to determining whether
the contract covers the matter in dispute.  Although the parties’ col-
lective bargaining agreements did not refer to the right to health care
benefits for disability retirees, the Court found that the contracts were

not silent on the subject, and noted that  “[a] subject need not be ex-
plicitly mentioned in an agreement in order for the subject to be ‘cov-
ered by’ the agreement.” Since the disputed issue was covered in the
collective bargaining agreements, the Court remanded the matter for
arbitration to address the charging parties’ past practice claims.  Fur-
thermore, the Court stated that on remand, the charging parties’ will
have to employ the test from Macomb Co v AFSCME Council 25, 494
Mich 65, 89 (2013), and demonstrate that there existed a “meeting of
the minds with respect to the new terms or conditions— [with respon-
dent] intentionally choosing to reject the negotiated contract and know-
ingly act in accordance with the past practice.” 

VI. MICHIGAN QUALITY COMMUNITY CARE
COUNCIL -&- SEIU HEALTHCARE MICHIGAN -
&- HAYNES & GLOSSOP 

(Court of Appeals No. 318557, issued September 18, 2014; by
Judges William C. Whitbeck, Donald S. Owens, and Michael J.
Kelly.  MERC Case Nos: C12 I-183, CU12 I-042, C12 I-184 &
CU12 I-043, issued April 11, 2013; 26 MPER 49)

In an unpublished opinion, the Court of Appeals dismissed the
charging parties’ appeal as moot.

In 2005, respondents Michigan Quality Community Care Coun-
cil and SEIU Healthcare Michigan agreed to a consent election cov-
ering a bargaining unit of home help providers.  The majority of the
bargaining unit members voting in the election chose SEIU Health-
care Michigan as their bargaining representative.  In their unfair labor
practice charge, filed with MERC in 2012, charging parties, Haynes
and Glossop, sought to have the 2005 Consent Election set aside.
They alleged that they and similarly situated home help providers
were not and never had been public employees subject to PERA in
their capacity as home help providers.  Charging parties also sought
the return of union dues and agency fees paid by them and similarly
situated home help providers to SEIU Healthcare Michigan. 

The Commission concluded that if the charging parties were
home help providers in 2005, but home help providers were not pub-
lic employees at that time, respondents’ relationship with charging
parties was not subject to PERA, so no valid PERA claim accrued
in 2005.  If a valid claim had accrued in 2005, it is barred by the
statute of limitations.  If charging parties were public employees
when these charges were filed in 2012, they failed to allege facts that
were sufficient to establish their contention that respondents violated
PERA by agreeing to a contract extension in 2012.  If charging par-
ties were not public employees when these charges were filed, they
had no rights that were protected under PERA, and therefore, the
charges did not assert a PERA violation.

At some point between the dismissal of the charge by the Michi-
gan Employment Relations Commission and the Court of Appeals
decision, Appellee, SEIU Healthcare Michigan gave funds to Haynes
and Glossop in excess of the amounts they sought to be refunded for
the union dues and/or agency fees they each paid. 

The Court of Appeals determined that since Haynes and Glossop
had been paid more than the amounts to which they each individually
claimed to be entitled, the matter is moot.  The case did not involve
circumstances that were likely to recur yet evade judicial review.  The
Court refused to allow the appellants to proceed with the appeal in
an effort to vindicate possible interests of the unnamed home help
providers that appellants claimed were similarly situated.  The Court
found that allowing appellants to attempt to vindicate the interests of
third parties would involve litigating abstract questions of law in
which Haynes and Glossop were no longer interested parties. 

VII. WAVERLY COMMUNITY SCHOOLS –AND- ING-
HAM COUNTY EDUCATION ASSOCIATION/ WA-
VERLY EDUCATION ASSOCIATION

(Court of Appeals No. 314173, issued August 26, 2014 by

APPELLATE REVIEW OF MERC CASES
(Continued from page 19)
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Judges Stephens, Hoekstra, and Meter.   MERC Case No. C11
K-206, issued December 14, 2012; 26 MPER 34)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s dismissal of the union’s unfair labor practice charge alleg-
ing that the employer violated PERA when it failed to provide lane
change salary increases to nine teachers after the expiration of the
parties’ collective bargaining agreement. 

The union filed an unfair labor practice charge alleging that the
employer violated the parties’ collective bargaining agreement by fail-
ing to provide lane change salary increases to nine teachers, all of whom
provided adequate documentation of their educational achievement.
The union also questioned the constitutionality of MCL 423.215b.  The
ALJ recommended dismissal of the union’s claim and held that MERC
had no jurisdiction over a constitutional challenge.  The ALJ further
concluded that with the enactment of MCL 423.215b, it was the Leg-
islature’s intention to ban both step and lane change salary increases
upon expiration of the parties’ collective bargaining agreement.  MERC
affirmed the ALJ’s Decision and Recommended Order.

Before the Court of Appeals, the union argued that MERC erred
in determining that the Legislature intended to include lane changes
in MCL 423.215b as part of the statute’s prohibition against wage
increases after the expiration of the parties’ collective bargaining
agreement and before a new agreement is reached.  The Court of Ap-
peals disagreed. Relying on established precedent in Bedford Public
Sch v Bedford Ed Ass’n, MEA/NEA. 305 Mich App 558 (2014), the
Court of Appeals agreed that the limitation on wage increases pur-
suant to MCL 423.215b, includes lane changes.  The Court reasoned
that lane changes constitute wage increases, which are expressly pro-
hibited by statute between the date the parties’ collective bargaining
agreement expires and the date a new agreement is reached.  The
Court of Appeals also rejected the constitutional arguments presented
on appeal by the union.

VIII. BEDFORD PUBLIC SCHOOLS –AND- BEDFORD
EDUCATION ASSOCIATION, MEA/NEA

(Court of Appeals No. 314153, issued June 10, 2014; 305 Mich
App 558; by Judges Wilder, Fitzgerald, and Markey.  MERC
Case No. C11-L211; issued June 6, 2012; 26 MPER 35)

In a published opinion, the Court of Appeals affirmed MERC’s
order finding that the Commission correctly applied MCL 423.215b
as prohibiting a public school employer from increasing a public
school employee’s salary based on additional educational achieve-
ment between the expiration date of a collective bargaining agree-
ment and the date a successor agreement is in place.

The Bedford Education Association (union) filed a charge
against the Bedford Public Schools (employer) regarding a collective
bargaining agreement effective July 1, 2007 that expired on June 30,
2010.  The union charged that the school district violated PERA by
failing to increase the wages of teachers who had acquired additional
education before the school year began.  During the period in ques-
tion, the collective bargaining agreement had expired, and the parties
had not yet reached agreement on a new contract.  According to the
expired collective bargaining agreement, a teacher’s salary could be
raised by a “step increase” based on years of seniority, or by a “lane
change” based on how much graduate education the teacher had
completed.  Under previous Michigan law, when a collective bar-
gaining agreement expired, public school employers were obligated
to continue to pay employees in accordance with the terms of the ex-
pired collective bargaining agreement until a new agreement or an
impasse was reached.  2011 PA 54 amended PERA to prohibit any
pay or benefit increases beyond what was being paid under the ex-
pired collective bargaining agreement at the point it expired.  The
union argued that while PA 54 prohibited the payment of step in-
creases that came due after the contract expired, it did not apply to

lane changes, which were based on educational advancement
achieved at considerable effort and expense by the employee.  The
employer argued that the amended statute prohibits all wage in-
creases between the expiration of the collective bargaining agreement
and the effective date of a successor agreement.

The administrative law judge (ALJ) found that MCL 423.215b(1)
does not prohibit lane changes (wage increases based on educational
advancement) because the statute specifically references step increases
and, consequently, lane changes were not within the statute’s scope.
The ALJ also reasoned that the statute’s purpose was to pressure public
employees to reach a new collective bargaining agreement without
undue delay and that prohibiting lane changes would not advance the
statute’s purpose because such changes affect relatively few employ-
ees. The employer filed exceptions with MERC; the Commission de-
termined that the statute was unambiguous.  It ruled that lane changes
were prohibited under the statute because previous decisions treated
lane changes the same as step increases, and the legislature must be
presumed to be aware of these prior rulings.  Based on this reasoning,
MERC dismissed the union’s charge in its entirety.

On appeal, the union argued that the Legislature’s explicit refer-
ence to “step increases” but not “lane changes” means that the Legis-
lature intentionally allowed for lane changes during negotiations.  The
Court of Appeals rejected this argument, finding that MCL 423.215b
plainly addresses all public employees, not just public school teachers.
Therefore, the Legislature would have no apparent reason to use tech-
nical terms specific only to public school teachers when drafting the
statute.  The Court concluded that the plain language of the statute un-
ambiguously prohibits a public employer from paying any wage in-
crease in the absence of an effective collective bargaining agreement.
The union also argued that the word “includes” in the sentence “the
prohibition in this subsection includes increases that would result from
wage step increases” may be used as a term of limitation.  The Court
noted that the word “includes” can be used as either a term of limitation
or a term of enlargement.  The Court agreed with the employer’s argu-
ment that, if the word “includes” was used to limit the statute, it would
conflict with the statute’s plain language that prohibits all wage and
benefit increases in the absence of a new collective bargaining agree-
ment.  Agreeing with the employer’s argument, the Court stated that
“if MCL 423.215b(1) is construed as allowing lane changes before a
new collective bargaining agreement is reached, it would conflict with
the statute’s command that ‘a public employer shall pay and provide
wages and benefits at levels and amounts that are no greater than those
in effect on the expiration date of the collective bargaining agreement.’”
Finally, the Court rejected the union’s argument that MCL 423.215b is
unconstitutional because the statute does not deprive the teachers of
any vested right.  The statute was not applied retroactively, and it only
applied to wages and benefits in effect as of June 8, 2011 (the amend-
ment’s effective date).  The teachers possessed no vested right because
there was no collective bargaining agreement at the time the statute
went into effect.  To have a vested right, the teachers must have had a
property interest in the increase and the union and employer must have
reached impasse.  Although previously obligated under PERA to con-
tinue to pay wage increases based on an expired collective bargaining
agreement, the amendment to PERA now prohibits public employers
from increasing wages under the terms of an expired collective bar-
gaining agreement.  After the expiration of the collective bargaining
agreement, the teachers had no vested rights to lane changes, they
merely had an expectation that the prior law would continue. The Leg-
islature has the right to extinguish statutory rights that are not vested.
Therefore, MCL 423.215b was not unconstitutionally applied.

The Michigan Supreme Court denied the union’s application
for leave to appeal on April 3, 2015

—END NOTE—

Appreciation is extended to Ashley Olszewski, Seth Filthaut, W. Ann Warner, and Michael
M. Long for their assistance with the preparation of these case summaries.   �
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