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ployer's request for an exam to be upheld, there must be significant
evidence that could cause a reasonable person to inquire as to
whether an employee is still capable of performing his job." Sul-
livan v. River Valley School Dist., 197 F.3d 804, 811 (6th Cir.
1999). (Emphasis added). The employer is restricted to determin-
ing whether an employee can perform "the essential functions of
the job." Id. at 811-12.  In short, the employer bears the burden of
proving  that medical related inquires and/or demands for medical
exams are legitimate and necessary based upon the employee’s
ability to perform the job.

The Equal Employment Opportunity Commission (“EEOC”)
issued an Enforcement Guidance on disability-related inquiries
and medical examinations of employees under the ADA. (EEOC
Enforcement Guidance on Disability-Related Inquiries and 
Medical Examinations of Employees Under the Americans 
With Disabilities Act (July 27, 2000), available at
http://www.eeoc.gov/policy/docs/guidance-inquiries.html). The
Enforcement Guidance states that a disability-related inquiry or
medical examination of a current employee may be “job-related
and consistent with a business necessity” where an employer “has
a reasonable belief, based on objective evidence, that: (1) an em-
ployee’s ability to perform essential functions will be impaired
by a medical condition; or (2) an employee will pose a direct
threat due to a medical condition.” Id. The Sixth Circuit held that
a disability-related inquiry or medical examination of a current
employee may be “job-related and consistent with a business ne-
cessity” when the employee requests a reasonable accommoda-
tion. Denman v. Davey Tree Expert Co., 266 F. App'x 377, 379
(6th Cir. 2007). 

The ADA defines a "direct threat" as a "'significant risk to the
health or safety of others that cannot be eliminated by reasonable
accommodation.'" E.E.O.C. v. Prevo's Family Market, Inc., 135
F.3d 1089, 1095 (6th Cir. 1998) (quoting 42 U.S.C. §12111(3);
29 C.F.R. 1630.2(r)). In considering whether an employee poses
a direct threat, the Court should consider such factors as: "(1) The
duration of the risk; (2) The nature and severity of the potential
harm; (3) The likelihood that the potential harm will occur; and
(4) The imminence of the potential harm." Id. (quoting 29 C.F.R.
§1630.2(r)).

With respect to an employee’s request for a reasonable ac-
commodation, the Enforcement Guidance states that an employer
may ask an employee for medical documentation to substantiate
his or her request. The Enforcement Guidance articulates a much
more measured approach, however, when it comes to taking the
invasive step of requiring that an employee be examined by a
health care professional of the employer's (rather than the em-
ployee's) choosing. The Enforcement Guidance states that, “if an
employee provides insufficient documentation in response to the
employer's initial request [for documentation], the employer
should explain why the documentation is insufficient and allow
the employee an opportunity to provide the missing information

(Continued on page 2)
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When and under what conditions can an employer legiti-
mately inquire about an employee’s health and/or require the em-
ployee to submit to a medical examination?   Should an employer
not know the correct answer to this question and make impermis-
sible inquiries about an employee’s health and/or improperly re-
quire an employee to submit to a medical examination, the
employee has a good basis to challenge the employer’s action
under the Americans with Disabilities Act (“ADA” or the “Act”),
42 U.S.C. §12101 et seq. 

Except under very limited circumstances, the ADA prohibits
employer-mandated medical examinations and inquiries under 42
U.S.C. §12112(d)(4)(A). Even experienced practitioners may find
it surprising that §12112(d)(4)(A) provides an employee with an
independent cause of action for an employer’s violation, even
where the employee is not disabled within the meaning of the Act.
In short, the ADA protects employees from pointless inquiries,
needless demands for medical examinations and other related ha-
rassment by their employer.  Unfamiliarity with this portion of the
ADA can result in litigation where the employer makes impermis-
sible medical inquiries and/or demands that an employee submit
to a medical exam.  

The ADA provides:

Prohibited examinations and inquiries. A covered entity shall
not require a medical examination and shall not make in-
quiries of an employee as to whether such employee is an in-
dividual with a disability or as to the nature or severity of the
disability, unless such examination or inquiry is shown to be
job-related and consistent with a business necessity.

42 U.S.C. §12112(d)(4)(A) (emphasis added). 

The Sixth Circuit held that §12112(d)(4)(A) applies to both
disabled and nondisabled employees. Lee v. City of Columbus,
Ohio, 636 F.3d 245, 252 (6th Cir. 2011). Most importantly, the
employer has the burden to demonstrate that a medical examina-
tion or inquiry is “job-related” and “consistent with a business ne-
cessity.” Kroll v. White Lake Ambulance Auth., 2013 U.S. Dist.
LEXIS 72339 (W.D. Mich. May 22, 2013). Further, "[F]or an em-
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in a timely manner. The employer also should consider consulting
with the employee's doctor (with the employee's consent) before
requiring the employee to go to a health care professional of its
choice.” 

With the above principles in mind, we now turn to how court
decisions within the Sixth Circuit have applied them to specific
fact situations. Kroll v. White Lake Ambulance Auth., 2013 U.S.
Dist.LEXIS 72339 (W.D. Mich. May 22, 2013), granted summary
judgment in favor of a defendant-employer on plaintiff’s
§12112(d)(4)(A) claim. Kroll was employed as a part-time Emer-
gency Medical Technician at defendant White Lake Ambulance
Authority (“WLAA”). Id. at *3. Her job duties included driving
ambulances and assisting paramedics with the medical care of the
patients they transported. Id. Kroll began a tumultuous affair with
a married co-worker. Id. at *4. During the relationship, which
lasted approximately four months, other WLAA employees began
sharing concerns about Kroll’s mental and emotional health with
WLAA’s director and office manager. Id. at *4-5. Specifically,
employees witnessed Kroll on her cell phone crying and also tex-
ting while driving the ambulance. Id. at *5-6. After seeking input
from WLAA employees about Kroll’s emotional stability,
WLAA’s director decided to arrange psychological counseling
for Kroll. However, Kroll refused to attend the counseling. Id. at
*6. After a confrontation at work between Kroll and a WLAA
paramedic, the director advised Kroll that she would either have
to attend counseling, or be fired. Kroll again refused to attend
counseling and left work, never to return. Id. at *7-8.

Kroll filed a lawsuit alleging that WLAA violated the ADA
when it required that she attend psychological counseling as a con-
dition of her employment. In granting summary judgment in favor
of WLAA, Judge Gordon Quist held that WLAA’s requirement
that Kroll obtain psychological counseling was both job-related
and consistent with a business necessity. Id. at *12. Specifically,
Judge Quist held that driving the ambulance and assisting para-
medics with administering medical care were the two most essen-
tial functions of Kroll’s job. Id. at *13. Thus, WLAA had a
“significant basis” to question whether Kroll had emotional issues
rendering her incapable of performing the essential functions of
her job as an EMT because she was witnessed by other employees
on her cell phone crying while driving a patient to the hospital and
also texting while driving the ambulance. Id. at *12. Further, Judge
Quist opined that the same evidence justified psychological coun-
seling on the basis that Kroll posed a direct threat to herself and
others while on the job. Id. at *14. 

Contrast the decision in James v. James Marine, Inc., 805 F.
Supp. 2d 340 (W.D. Ky. 2011), which denied summary judgment
on plaintiff’s §12112(d)(4)(A) claim. James was employed as a
welder at defendant James Marine, Inc. Id. at 343. Slightly more
than a year after he was hired, James learned that he had a malig-
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nant brain tumor which required him to be off of work for approx-
imately three months. Later, James suffered a seizure while on the
job, which caused him to miss another six weeks of work. Id. at
343-44. Upon his return to work, James was transferred to the Fab
Shop, which required him to weld and to operate a cutting torch
and a metal press. Id. at 344. 

While working a shift at the Fab Shop, James felt intense pain
in his back which caused him to seek treatment at the emergency
room and later receive twelve “trigger point” injections in his back
from his physician. Id. at 344. After taking two days off of work,
he returned with notes from his physician advising James Marine
that he was fit for duty. Id. Nevertheless, James Marine’s safety
director advised James that he would be required to complete a
physical at Occunet, a third-party clinic of James Marine’s choos-
ing, prior to returning to work. Id. James was subsequently ad-
vised by Occunet that he could not return to work until he was
certified as seizure-free for six months. Id. James’ physician, Dr.
Moots, subsequently wrote two letters again advising that James
was able to return to work. Id. at 344-45. Nevertheless, Occunet
told James that its physician did not “believe” that Dr. Moots’ let-
ters certified that James was seizure-free for six months. Id. at
345. James, who remained off of work, attempted to contact James
Marine’s human resource director and safety director on multiple
occasions thereafter to inquire about his employment status, to no
avail. Id. James testified that he believed that his employment was
“in limbo” during this time period and that he did not understand
why he had not been returned to work yet. Id. Approximately
seven months after he left work because of back pain, James was
advised by James Marine that his employment was being termi-
nated because he had exhausted his medical leave under the Fam-
ily and Medical Leave Act. Id. 

James later brought suit in federal court alleging, inter alia,
that James Marine violated the ADA by requiring him to submit
to a medical examination prior to allowing him to return to work.
Id. at 345-46. The Court held that it was James Marine’s burden
to “demonstrate either that [James’] ability to perform essential
job functions was impaired or that [he] posed a direct threat.” Id.
at 348. The Court opined that a genuine issue of material fact ex-
isted as to whether James Marine sending James for a medical ex-
amination was job-related and consistent with a business
necessity. Id. at 349. The Court held that, since James presented
multiple notes from his physicians indicating that he could return
to work, a question existed as to whether it was reasonable for
James Marine to believe that James’ ability to perform essential
functions was impaired or that he posed a direct threat because of
his back injury. Id. Significantly, there was no evidence in the
record showing that James Marine ever specified why James’
physician notes were insufficient or that it gave James an oppor-
tunity to provide missing information, nor was there any evidence
that James Marine consulted with James’ physicians prior to send-
ing him for a medical examination at Occunet. 

In sum, it is imperative that employment lawyers have
§12112(d)(4)(A) of the ADA on their radars, regardless of whether
they represent employees or employers. Failing to identify this
potential claim can lead to either missing a potentially valuable
cause of action for an employee-client, or exposing an employer-
client to liability under the Act. Fortunately, there are several re-
sources available, including the Enforcement Guidance published
by the EEOC, which can assist practitioners in recognizing and
navigating this important section of the ADA.   �

IS VEGANISM A 
PROTECTED CATEGORY

UNDER TITLE VII?
Sonja L. Lengnick

Kienbaum Opperwall Hardy & Pelton, P.L.C.

We all know that the law prohibits employers from taking ad-
verse action against an employee due to the employee’s race, age,
national origin, religion, gender, etc.  But employees’ eating pref-
erences are not protected, are they?  In some situations, they may
be. A U.S. District Judge in Ohio recently ruled that an em-
ployee’s eating preferences or practices may constitute a religious
belief under Title VII.  If so, for an employer to take adverse action
on that basis would violate the law. 

You may be wondering why this would even come up.  What
employer would fire someone due to their eating practices?  In
Chenzira v. Cincinnati Children’s Hospital Medical Center, Case
No. 1:11-CV-009172012, U.S. Dist. LEXIS 182139 (S.D. Ohio
Dec. 27, 2012), a former employee alleged that her employment
had been terminated due to the fact that she was a vegan.  Chenzira
was a customer service representative at a children’s hospital, and
a requirement of her job was that she receive a flu shot annually.
She asked to be excused from the flu shot requirement as an ac-
commodation for her veganism.  She claimed that she had reli-
gious and philosophical beliefs against consuming animal
products and that she objected to getting the flu vaccine because
it was grown in chicken eggs. Although her request to be excused
from the flu shot requirement had been granted in the past, the
hospital refused to grant her an exception in 2010 and then termi-
nated her employment when she did not get the vaccine.  She sued
in U.S. District Court in Cincinnati, claiming discrimination
against her based on her religion in violation of Title VII and
Ohio’s equivalent law.

The hospital filed a motion to dismiss the case, asserting that
veganism is a social philosophy or dietary choice but not a religion.
Chenzira contended that her practice of veganism constitutes a
moral and ethical belief which is sincerely held with the strength
of traditional religious views.  She relied on EEOC regulations stat-
ing “whether or not a practice or belief is religious is not an issue.
. . . [T]he Commission will define religious practices to include
moral or ethical beliefs as to what is right and wrong which are
sincerely held with the strength of religious views.”  In the judge’s
opinion, Chenzira had established a plausible claim that veganism
was a conviction she held with sincerity equivalent to religious
views, which was all that was required at the preliminary motion-
to-dismiss stage of the case.  In denying the hospital’s motion, the
judge noted that the fact that Chenzira was “not alone in articulat-
ing her view lends credence to her position” and that she had cited
essays and Biblical excerpts that bolstered her position.

The case recently has settled, so there will be no definitive
ruling from the trial court or an appellate court on this issue.  But
employers faced with a request for an exception to a policy or
other accommodation based on an employee’s religious beliefs
should consider each request individually and conduct further in-
vestigation if needed to determine whether something that sounds
like a mere preference could arguably rise to the level of a sin-
cerely held religious belief. �
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county prosecutor alleging a violation of the Open Meetings Act.
No action was taken on his letter.  In January of 2009, he sub-
mitted a memo concerning the possibility of altering and extend-
ing his contract.  In March of 2009, the board defeated a motion
to have Wurtz draw up a new agreement and meet with the
board’s attorney.  The vote was 3-2 with the three individual de-
fendants voting against the motion. 2

In May of 2009, Wurtz expressed his disapproval in a memo
to the board of the projected cost of the board’s trip to San Diego
for a meeting.  In July of 2009, Wurtz asked for a meeting with
the board to discuss mutually ending his relationship with the
board.  He subsequently refused to meet with the board when the
board’s attorney attended the meeting. 3

In August of 2009, Wurtz met with representatives of the
sheriff to discuss what he felt were inappropriate charges and his
concerns over money spent by the board members at the San
Diego meeting.  His meeting led to a criminal investigation.  In
November of 2009, one of the defendants made a motion not to
extend the contract and to begin to look for a new administrator.
The motion passed by a 3-2 vote.  All the individual defendants
voted in favor of the motion. 4

While the opinions mention meetings in March and Novem-
ber, there was also a special meeting in September to discuss the
sheriff’s investigation.  The renewal of Wurtz’s contract appar-
ently was discussed at the meeting.  Wurtz took the position dur-
ing the open session that he would consider any action taken
regarding his contract as retaliation for the recently initiated in-
vestigation.  He also stated that if his contract were not extended,
he would consider retaliation. 5.   Wurtz’s last day of work was
January 31, 2010; he filed a lawsuit on January 19th alleging a
violation of the WPA.

A criminal case against the board members concerning the
expenses of the San Diego trip took place concurrently with the
WPA litigation.  The court dismissed one member and the others
were found not guilty by a jury.  When Wurtz attempted to serve
discovery, defendants exercise their 5th Amendment rights and
did not respond. 6

The trial court granted the defendants’ motion for summary
disposition.  Wurtz opposed the motion and argued it was prema-
ture since he had not been able to obtain any discovery while his
deposition had been taken.  The court granted the motion.  The
court stated that the issue of whether the non-renewal of an em-
ployment contract amounted to an adverse employment action
appeared to be an issue of first impression. It noted that despite
of what had gone on, defendants had let Wurtz stay for the whole
term of the agreement.  He found no adverse employment action.

In a 2-1 decision, a sharply divided court of appeals re-
versed.7 The dissent stated that the majority had not only rewrit-
ten the employment contract but also added a new cause of action
under the WPA.

The majority stated that defendants took the position that
there was no adverse employment action by failing to renew the
contract because there was no expectation of employment after
the contract terminated.  The majority stated that the definition
of adverse employment action was the same under the WPA and
the Michigan civil rights act.  There is no Michigan case under

EMPLOYMENT CONTRACTS
AND THE WHISTLEBLOWER

C. John Holmquist, Jr.
Holmquist Employment Law Firm

In many cases brought under the Michigan Whistleblowers’
Protection Act (“WPA”), the focus is on whether the plaintiff
had engaged in conduct that falls within the protection of the
act. The issue of whether the plaintiff suffered an adverse em-
ployment action is not usually in issue where a discharge or dis-
cipline is involved.  In Wurtz v. Beecher Metropolitan District 1,
the Michigan Supreme Court will address the issue in the context
of an employment contract.  In granting leave, the Court specif-
ically requested the parties to address the issues of whether the
plaintiff suffered an adverse employment action when the de-
fendants declined to renew or extend his employment contract
which did not contain a renewal clause beyond the expiration of
the ten year term and whether there was a fair likelihood that ad-
ditional discovery would have produced evidence to create a
genuine issue of material fact if defendants’ motion for summary
disposition had not been granted prior to the completion of dis-
covery

Richard Wurtz, an attorney, entered into an employment con-
tract with a ten year term to serve as administrator for Beecher
Metropolitan district which provided water and sewage services
to customers near Flint.  There was no dispute that Wurtz was
employed for the full term and received all the benefits due him.
The contract did not contain a renewal clause.

A series of events transpired which did not endear Wurtz to
the majority of the board.  In May of 2008, he sent a letter to the

WRITER’S BLOCK?
You know you’ve been feeling a need to write a fea-

ture  article for Lawnotes. But the muse is elusive. And you
just can’t find the perfect topic. You make the excuse that
it’s the press of other business but in your heart you know
it’s just writer’s block. We can help. On request, we will

help you with ideas for article top-
ics, no strings attached, free
consultation. Also, we will
give you our expert assess-
ment of your ideas, at no
charge. No idea is too
ridiculous to get assessed.
This is how Larry Flynt
got started. You have
been unpublished too

long. Contact Lawnotes editor Stuart M. Israel at Legghio
& Israel, P.C., 306 South Washington, Suite 600, Royal
Oak, Mich igan 48067 or (248) 398-5900 or israel@leg-
ghioisrael.com.
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the WPA addressing the issue of non-renewal as an adverse em-
ployment action but Michigan cases seem to suggest under the
civil rights act that it might amount to an adverse employment
action.8 The majority reviewed cases under Title VII and found a
case which had found it was.  In Liebowitz v. Cornell University,
9, the 2nd Circuit held that when an employee seeks renewal of a
contract, the non-renewal may be an adverse employment action
under Title VII and the ADEA.

The majority stated that it found the court’s reasoning in
Liebowitz persuasive.  If the court were to hold that non-renewal
could not be an adverse employment action under any circum-
stances under the WPA because the employee has no expectation
of further employment past the expiration of the contract, the
court would create an arbitrary distinction between contractual
and at will employees.  Whether a non-renewal amounts to an ad-
verse employment action will depend upon the circumstances of
a particular case. 

With respect to the issue of discovery, the majority stated
that the plaintiff wanted records concerning other contracts and
whether those contracts had been renewed which might have pro-
vided factual support for his position that if other contracts were
extended pro forma, the failure to do so with his was an adverse
employment action.  In addition, although defendants argue that
the decision not to renew was made in March of 2009 before the
issue of the San Diego meeting arose, the majority stated that
plaintiff’s claim that the action occurred in November of 2009
creates a genuine issue of material fact of when the action oc-
curred. 

The dissent stated that not only had the majority re-written
the contract but added language to the WPA to create a new
cause of action for pre- or post-employment conduct when none
exists.  The WPA requires the existence of an employment rela-
tionship and now plaintiff seeks damages even though the de-
fendants adhered to the terms of the agreement. 10 The dissent
stated that absent a legal duty or contractual obligation to con-
sider an extension or renewal of an employment contract, a cause
of action is “unavailing” when the employee finishes a fixed
term contract.   By its plain language, the protections of the WPA
do not extend to pre-employment negotiations or refusal to hire,
nor does it extend to cover former employees.  It only applies to
employees regarding the employee’s compensation, terms con-
ditions, location or privileges of employment.  The refusal to re-
hire or renew employment past the termination date of a written
employment agreement is simply not within the plain language
of the statute. 11

The dissent stated that both the majority and the plaintiff
treat the case as “failure to renew” when, in fact, the contract did
not contain a renewal clause, and defendants had no duty to
renew.  Using the phrase’s plain meaning in this case; there can-
not be a failure to act unless there is first an obligation, duty, or
contractual requirement to act.  Plaintiff’s contract terminated by
its own terms expired.  The WPA requires the existence of an em-
ployment relationship and an adverse employment action within
the context of that relationship. 12

With respect to the issue of discovery, the dissent stated that
the lack of any adverse employment action renders the issue
meaningless.  No amount of additional discovery would have as-
sisted plaintiff in developing his case. The dissent did not address

the significance of the two board meetings where the topic of the
contract extension was considered. 

After several readings of the two opinions in an attempt to
find any common ground as to the applicable law, I had a flash-
back to the days of my daughters watching Sesame Street.  In
particular, I thought of the segment where Susan would help the
viewers see the differences in things in a segment which dealt
with one thing not being like the others.  In that vein, consider
the following factual scenarios:

An at will employee who engages in activity protected
by the WPA is fired by the employer.

An employee who has an employment contract with no
renewal provision engages in conduct that is protected
by the WPA.  The employer lets the contract expire.

An employee who has an employment contract with no
renewal provision engages in conduct which is protected
by the WPA.  The employer considers the issue of re-
newal after the protected activity occurs and decides not
to3 renew the contract.

As the dissent noted, one of the differences between an at
will employer and an employer signatory to an employment con-
tract is that the at will employer has to take affirmative action to
terminate the employment relationship while the employer with
the contract can wait for its expiration. 13 In the factual scenarios
above, which of the scenarios does have an adverse employment
action?  The scenario that has no arguable adverse employment
action is not similar to the facts in this case.

The Court will have to decide the significance of the board’s
actions with respect to the consideration of the renewal issue
when it apparently had no obligation to do so under the contract.
The Court will also have to decide if the record is sufficiently de-
veloped with respect to the issue of causation to determine the
board’s motivation with respect to non-renewal. 

—END NOTES—

1. Order 6/5/13.

2. 2988 Mich. App. at 79

3. Id., at 80.

4. Id., at 81.

5. Defendants-Appellants’ brief to the Michigan Supreme Court, pp. 11-12.

6. 298 Mich. App. at 82-83

7. 298 Mich. App. 75,. 825 N.W.2d651 (Mich. Appl. 2012)

8. Id.,at 85-86.

9. 584 F. 3d 487 (2de Cir. 2009).

10. 298 Mich. App. at 91.

11. Id., at 96.

12. Id., at 100-01.

13. Id., at 98-99. �

41963 StateBar:41963 Lawnotes  1/14/14  9:33 AM  Page 5



Page 6                                                                                                                                                  LABOR AND EMPLOYMENT LAWNOTES (WINTER 2014)

MY JURY DUTY
Tammy Lynn Popchock, Legal Assistant

Legghio & Israel, P.C.

I saw the return address on the envelope. I cringed. It was
from my county’s circuit court. I opened the envelope. I was sum-
moned for jury duty. Enclosed was my very own juror’s badge.

What an inconvenience jury service would be, disrupting
my daily routine for who knows how long. I worried about how
to tell my boss; he dislikes it when I’m not in the office doing,
you know, legal work.

I put my summons on the refrigerator door, displayed like
a child’s work of art. Over the next few weeks, people saw the
summons and said “good luck.” I guess I’m not the only one who
disliked that particular art work.

As instructed on the summons, I called the court the
evening before my jury
date to confirm that my
appearance was required.
It was. A recording ad-
vised that the court pro-
hibited cellphones with
picture-taking or record-
ing capabilities. Great. If
I can’t text or email, what
will I do? I looked around
for a book to take. I found
James Patterson’s The 9th
Judgment. Was it appro-
priate to be reading a
murder mystery in a
courthouse?

I carefully thought
about my jury duty attire.
I didn’t want to trigger the

security scanner. The last time I went through courthouse security
was with my boss who, when asked to remove his belt, re-
sponded: “What happens if my pants fall off?” I didn’t want that
to happen to me. I opted for dress pants that didn’t require a belt.

As I prepared to leave my house, I contemplated what to
take. What did the courthouse security allow? Could I take my
coffee thermos? How about bottled water? My husband’s advice:
Treat it like you are going through airport security. That pretty
much narrowed down my options to me, myself, and I. So I threw
my juror badge, my book, and some almonds in my bag and
headed to court.

I arrived at the courthouse about 20 minutes before the re-
quired 8:30 time because I am a law-abiding, rule-following cit-
izen, and I feared waiting in a long airport-like security line.
There was no line. I placed my bag on the conveyor belt and
walked through the scanner. “Beep, beep, beep!” Why am I beep-
ing? I’m not wearing a belt! The deputy ordered me to take off
my coat and put it on the conveyor belt. I had no witty response
like my boss did. Mortified, I obliged. I walked back through the
scanner. No beeps. I remembered that my coat sometimes sets
off security scanners at department stores. So much for carefully
planning my non-metallic wardrobe.

I proceeded to the check-in counter, scanned my juror
badge, and entered the jury holding room. Rows and rows of at-

tached chairs filled the room. There were TV monitors in all four
corners of the room. As one who likes to be at the head of the
class, I strategically chose a chair at the front of the room. It had
a good view of a TV. I had visions of CNN playing all day.

Also, my chosen chair would allow me to dart out the door
quickly when the clerk dismissed me for the day, after the court
filled all the juror slots with others.

Promptly at 8:30—it was nice to see that this court stays
on schedule—the clerk welcomed us. She introduced one of the
judges. He took a microphone and began the jurors’ orientation
by thanking us. He said he realized the majority of were unhappy
being there. He knew it was inconvenient, and that we all were
thinking we had better places to be and more important things to
do. Then the judge proceeded to tell us the importance of a jury.
He explained how the idea of trial by jury in the United States
comes straight from the Declaration of Independence. He pro-
vided some history, describing how people were tried (or were
just assumed guilty), and subjected to harsh punishments and ex-
ecution methods, back in the day, without due process. He
painted an impressive picture of how our judicial system has
evolved and how we have this great process which gives everyone
the right to a fair trial by a jury of their peers.

As the judge continued, I looked around the room. Many
people appeared to be listening. Some were even nodding their
heads at his comments. It appeared he was making a strong case
for the importance of our presence that day. Some, however,
seemed uninterested. Some had their eyes closed. Some prospec-
tive jurors even drifted in late, at 8:45 and even 9:00 a.m. Maybe
their pants fell off going through security. Or maybe they didn’t
fear being held in contempt of court for tardiness (like I did).

The judge ended his soliloquy with “God bless you and
God bless America.” The only thing missing was “Yankee Doo-
dle” playing in the background.

The judge’s patriotic history lesson worked on me. I felt
ashamed of my negative reaction when I opened my summons.
Was it really that much of an inconvenience to spend a day in
court to give someone a fair trial? I did get out of working for the
day. Why did I dread jury duty so much? I had no good reason. I
decided to change my attitude, to embrace the situation. If they
randomly chose my number, I would proudly serve as a juror.
Based on how most others looked in the room, I felt the judge
made an impact on them, too. Mission accomplished.

The clerk then turned our attention to the TVs. We watched
a 10-minute video on what to expect throughout the day. After
the video, the clerk assured us the average trial in that court lasted
2-4 days, not weeks or months like you see on TV. I overheard
one prospective juror tell another that she was glad to hear that,
because she thought all trials lasted as long as Kwame’s.

The clerk dispelled another myth. Being summoned for
jury duty was the result of random selection from the drivers’ li-
cense database, she told us. It had nothing to do with being reg-
istered to vote. She told us she knew this from first-hand
experience, because she had been summoned for jury duty three
times. Wait a minute? Did this court employee just admit that
she’s not a registered voter? She left the room.

Immediately after the orientation, the first group of juror
numbers was called over the PA system. But not my number.

CNN never came on the TVs. I settled into my chair. I
looked around at my fellow prospective jurors, most sitting in un-
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easy silence. I noticed another person reading James Patterson’s
murder mystery The 6th Target. I wondered if he contemplated
not bringing it. I noticed people with their own coffee thermoses
and bottled waters. Apparently their spouses didn’t give them the
airport security recommendation.

Around 10:00, the next group of juror numbers was an-
nounced. But not my number.

More waiting. Over the next hour, I read my book. Then I
took a break from fictional murder. I looked around the room to
see what others were doing to pass the time. For the most part,
the room was quiet. There was an occasional light conversation
between jurors-in-waiting, whispered as if we were in the library.
Some read. Others just sat, doing nothing. Maybe they left their
murder mysteries at home. Then I noticed the coupon lady. As
the security rules prohibit sharp objects, e.g., scissors, she was
ripping coupons out of magazines one-by-one, using the edge of
a table. No doubt she thought it wise to be productive while wait-
ing, although her noisy efforts were a little annoying in the quiet
room.

The clerk re-appeared at 11:05 a.m. You could hear a pin
drop. She announced that the court had three trials scheduled that
day. The two civil cases had selected jurors. The third trial was a
criminal case. The defendant took a last minute plea deal. The
court did not need our services. We were excused. The room
erupted. People cheered, clapped, and yelled with joy. One would
have thought the Tigers just won the World Series. People scram-
bled to their feet and rushed out the door. I sat still. I was disap-
pointed, deprived of the chance to do my civic duty. Wasn’t
everyone moved by the judge’s “God bless America” speech like
me?

I put my book in my bag. I left the room as one of the last
people, not first like I strategically planned three hours earlier. I
went to work. Back to ERISA, Rule 56 motions, document re-
view, and sharp objects. No fulfillment of the aspirations of the
Declaration of Independence for me. Business as usual…until I
get the next summons. �

NLRB CONTINUES ITS ROLE
AS WORK RULE SANITIZER

Ryan D. Bohannon
Kienbaum Opperwall Hardy & Pelton, P.L.C.

The National Labor Relations Board (NLRB) has issued a
number of decisions over the past several months finding, once
again, that traditional workplace rules regarding employee conduct
are overbroad and infringe on employees’ rights under Section 7
of the National Labor Relations Act (NLRA). 

Section 7 of the NLRA grants employees (whether unionized
or not) the right to organize and form unions and to engage in
“other concerted activities for mutual aid or protection.”  When
analyzing the validity of workplace rules, the Board purports
(through its declared expertise) to answer the question — from the
employees’ perspective — whether a rule would “reasonably tend
to chill employees in the exercise of their Section 7 rights.”  Even
when a rule does not by its terms either address or prohibit pro-
tected activity, the Board tends to find a violation where it believes
that (1) employees would reasonably construe the rule’s language
to prohibit Section 7 activity; or (2) the rule was promulgated in
response to union activity; or (3) the rule has been applied to re-
strict the exercise of Section 7 rights. 

Contacts With Media And Law Enforcement. In DirecTV
U.S. DirecTV Holdings LLC, 359 NLRB No. 4 (January 25, 2013),
the Board struck down several workplace rules that restricted em-
ployees from communicating with media representatives and law
enforcement officials. DirecTV had two policies on communica-
tions with the media that instructed employees: “[d]o not contact
the media” and “[e]mployees should not contact or comment to
any media about the company unless pre-authorized by Public Re-
lations.”  The Board struck these rules down, finding it “signifi-
cant” that they “ma[de] no attempt to distinguish unprotected
communications, such as statements that are maliciously false,
from those that are protected.”  At times, the Board reasoned, state-
ments that are merely false but not malicious are protected. 

DirecTV also maintained a rule instructing employees that if
“law enforcement” wanted information regarding an employee, the
matter should be referred to the security department. The Board
opined that employees would reasonably understand the NLRB it-
self to be a “law enforcement” agency and therefore employees
could conclude that “they would be required to contact [Di-
recTV’s] security department before cooperating with a Board in-
vestigation.”  For that reason, the rule was found unlawful.

The Board also found unlawful DirecTV’s rule that employees
“[n]ever discuss details about your job, company business or work
projects with anyone outside the company.”  This rule, the Board
concluded, would lead employees to believe they could not discuss
their wages, hours, and other terms of employment with outsiders.

Finally, the Board found overbroad DirecTV’s policy that em-
ployees “may not blog, enter chat rooms, post messages on public
websites or otherwise disclose company information that is not al-
ready disclosed as a public record.”  To the Board, the phrase
“company information” was too broad and could be read to include
things like wages, hours, and other terms of employment. 

Confidentiality And Non-Disparagement. In Quicken Loans,
Inc., Case No. 28-CA-75857 (January 8, 2013), an NLRB Adminis-
trative Law Judge (ALJ), citing Board precedent, concluded that con-
fidentiality and non-disparagement provisions in Quicken’s
standard-form Mortgage Banker Employment Agreement violated the

“I promise to be helpful on direct examination, not to fall

apart under cross-examination, and to repair any damage

on redirect.”

Kelman’s Cartoon

Editor’s Note: This Kelman cartoon originally appeared in Legal
Times and is reprinted with permission.
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NLRB CONTINUES ITS ROLE AS
WORK RULE SANITIZER
(Continued from page 7)

NLRA. Six non-union mortgage bankers resigned from Quicken, al-
legedly started competing against Quicken, and were sued by Quicken
to enforce the confidentiality, non-competition, and no-contact /no-
solicitation provisions of their agreements. One of the mortgage
bankers responded by filing an unfair labor practice charge alleging
that provisions of the standard agreement violated the NLRA.

The first challenged provision was the “Proprietary/Confidential
Information” provision, which required employees to “hold and
maintain all Proprietary/Confidential Information in the strictest of
confidence” and stated that employees could not “disclose, reveal
or expose any Proprietary/Confidential Information to any person,
business or entity.”  “Proprietary/Confidential Information” was de-
fined to include “any non-public information relating to or regarding
the Company’s . . . personnel,” including “personnel lists, rosters,
personal information of co-workers . . . such as home phone num-
bers, cell phone numbers, addresses, and email addresses,” as well
as “personal financial information  . . . background information, per-
sonal activities, information pertaining to work and non-work sched-
ules, contacts, meetings, meeting attendees, [and] travel.”

The “Non-Disparagement” provision stated that employees
could not “publicly criticize, ridicule, disparage, or defame”
Quicken or its “products, services, policies, directors, officers,
shareholders, or employees, with or through any written or oral
statement or image (including . . . any statements made via web-
sites, blogs, postings to the internet, or emails . . . ”).

The ALJ concluded that all of these rules violated the NLRA
because they would reasonably tend to chill employees’ exercise
of their Section 7 rights, inasmuch as they prohibited employees
from (1) discussing their wages, benefits, addresses, and telephone
numbers with other employees; and (2) gaining support from the
public and/or fellow employees by criticizing their employer and
its products.  The ALJ ordered Quicken to rescind these rules.  The
ALJ’s decision is on appeal to the Board.

Non-Solicitation Rule. In Target Corp., 359 NLRB 103
(April 26, 2013), the NLRB ruled that retailer Target violated the
NLRA by maintaining a non-solicitation policy that prohibited
“conducting monetary transactions” for “personal profit” or “com-
mercial purposes.”  The problematic phrase, according to the Board,
was “for commercial purposes.” If the phrase were viewed in iso-
lation, the Board reasoned, it may seem like it only banned the sell-
ing of goods and services.  But the ban also prohibited solicitations
for “personal profit.”  Therefore, according to the Board, it would
be reasonable for employees to believe the prohibition on “com-
mercial” activity meant “something different, including solicitation
and distribution for other organizations, such as unions.” 

Target maintained this non-solicitation rule during an election in
which the union was unsuccessful.  The Board ordered that a new elec-
tion take place and that the Company revise its handbooks.  But the
Board did not stop there.  Finding that Target’s non-solicitation rule
was in effect nationwide, it ordered Target to post a notice at all of its
stores informing employees of the NLRB’s finding that its non-solic-
itation rule violated federal law and that the rule was being changed.

Advice. Employers subject to the NLRA (and not just those
with unionized workforces) should review their workplace rules
for possible Section 7 issues.  Specificity is crucial, so rules should
be written with concrete language and examples to illustrate what
is being prohibited. Rules should also include disclaimers stating
that they are not intended to prohibit or chill employee rights pro-
tected by Section 7 of the NLRA. �

UNITED STATES 
SUPREME COURT 

UPDATE

Regan K. Dahle
Butzel Long

Supreme Court Opens New Term with Eight Labor and Em-
ployment Cases on Its Docket.

This term the Court will consider labor and employment is-
sues ranging from the definition of “clothes” under the Fair Labor
Standards Act to the appropriate statute of limitations for a claim
for wrongful denial of benefits under ERISA.

Medicaid Patients are Not Employers of Healthcare Aides

In the most recent case added to the Court’s docket, the issue
is whether home healthcare aides providing assistance to Medi-
caid recipients in Illinois can be required to pay a fee associated
with union representation.  In Harris v. Quinn, 656 F.3d 692 (7th

Cir. 2011), the plaintiffs provided home healthcare to disabled
patients through a Medicaid-waiver program run by the State of
Illinois.  Under that program, a group of employees worked in
one of two programs: the Rehabilitation Program or the Disabil-
ities Program.  Employees in the Rehabilitation Program elected
the SEIU as their union and the State negotiated a collective bar-
gaining agreement with the SEIU.  Employees in the Disabilities
Program rejected the Union.  A group of employees in the both
programs sued the State of Illinois and the Unions alleging that
the “fair share” fees they paid (or would have to pay, in the case
of the Disabilities Program employees) violated their First
Amendment rights.  

The Seventh Circuit Court of Appeals held that it did not
have jurisdiction to hear the case brought by the Disabilities Pro-
gram employees because it was not ripe.  As to the Rehabilitation
Program employees, the Seventh Circuit laid out the plaintiffs’
primary arguments: “they argue[d] that this case does not fall
under the line of Supreme Court cases permitting mandatory fees
to support collective bargaining representation because personal
assistants are employed by individual Medicaid patients, not the
State. . . . Second, they argue[d] that no compelling state interests
justify extending these collective bargaining cases to reach per-
sonal assistants.”  Id. at 696.  

As to the plaintiffs’ first argument, the Court held that “even
if the patient is properly considered an employer, that would not
prevent the State from being a joint employer.”  Id. at 698.  As
to the plaintiff’s second argument, the Court of Appeals again
disagreed with the plaintiffs, holding that the “Supreme Court
has long approved collective bargaining agreements that compel
even dissenting, non-union members to financially support the
costs of collective bargaining representation, as well as other
closely related costs, as long as they are not used to support po-
litical candidates or views, or other ideological causes.”  Id. at
696.  The plaintiffs sought cert, and the Supreme Court granted
the petition. 
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Voluntary Recognition Agreement May Be 
Improper Thing of Value

In another traditional labor case, the Court will review the
decision in Unite Here Local 355 v. Mulhall, U.S., 667 F.3d 1211
(11th Cir. 2012).  The issue in Mulhall was whether a voluntary
recognition agreement between a union local and a greyhound
track and casino violated Section 302 of the Labor Management
Relations Act (LMRA).  The plaintiff, Mulhall, was an employee
of the casino; he opposed the union and filed suit to enjoin en-
forcement of a voluntary recognition agreement between his em-
ployer and UNITE HERE Local 355.  

In support of the plaintiff, the Eleventh Circuit Court of Ap-
peals recognized that “Congress enacted the LMRA, commonly
known as the Taft-Hartley Act, to curb abuses inimical to the in-
tegrity of the collective bargaining process. . . . and that [w]ith
certain exceptions, § 302 makes it unlawful for any employer . .
. to pay, lend, or deliver, any money or other thing of value . . . to
any labor organization, or any officer or employee thereof, which
represents, seeks to represent, or would admit to membership,
any of the employees of such employer . . . .”  Id. at 1214.  Ad-
dressing the voluntary recognition agreement in this case, the
Court concluded that organizing assistance can be “a thing of
value,” but that an employer does not automatically expose itself
to criminal liability because it extends valuable benefits to a
union: “It is too broad to hold that all neutrality and cooperation
agreements are exempt from the prohibitions in § 302. Employers
and unions may set ground rules for an organizing campaign,
even if the employer and union benefit from the agreement.”  Id.
at 1215.  

The Court was cautious in finding, however, that even “in-
nocuous ground rules can become illegal payments if used as
valuable consideration in a scheme to corrupt a union or to extort
a benefit from an employer.”  Id.  Consequently, the Court held
that a jury could find that the voluntary recognition agreement at
issue could be improper and remanded the case for further con-
sideration as to the reasons why the Union and the employer
agreed to cooperate with each other.  The Union filed a successful
petition for certiorari and the Court scheduled oral argument for
November 13, 2013. 

Constitutionality of Recess NLRB Appointments

The case that most practitioners are watching is the Supreme
Court’s review of Noel Canning v NLRB, 705 F.3d 490 (D.C.
Cir. 2013).  There, the Supreme Court will review the decision
of the District of Columbia Circuit Court invalidating President
Obama’s recess appointment of three NLRB members.  This
case evolves from Noel Canning’s petition for review of an
NLRB decision finding that Noel Canning violated NLRA sec-
tions 8(a)(1) and 8(a)(5).  The court reached the merits of Noel
Canning’s petition and denied the Board’s petition for enforce-
ment.  However, the D.C. Circuit also held that the NLRB did
not have a quorum and, therefore, could not lawfully act to issue
any finding.  

The Court reviewed the then-recent activity on appointments
to the NLRB.  On February 8, 2012, a three-member panel of the
NLRB affirmed the findings of an ALJ that Noel Canning had vi-

olated the NLRA.  As of that date, two NLRB members had been
confirmed by the Senate and were validly appointed Board mem-
bers.  The other three Board members were recess appointments
of President Obama, having been appointed on January 4, 2012
pursuant to the Recess Appointments Clause of the Constitution,
Article II, Section 2, Clause 3.  At the time of the recess appoint-
ments, the Senate was operating pursuant to a unanimous consent
agreement and was meeting in pro forma sessions every three
business days.  A provision of the unanimous consent agreement
was that no business would be conducted during the pro forma
sessions.  On December 23, the Senate voted to override its unan-
imous consent agreement.  During the January 3, 2012 pro forma
session, the Senate acted to convene the second session of the
112th Congress and to meet its constitutional duty to convene on
January 3, 2013.  

Noel Canning argued that the recess appointments were not
valid, because they did not occur during a Senate recess and that
the NLRB did not have a quorum on February 8, 2012; thus any
action taken by the Board on that date was invalid.   The D.C. Cir-
cuit agreed with Noel Canning, finding that recess appointments
are only constitutional when made during intersession recesses.
Id. at 506.  Here, as of January 4, 2013 when the President made
his appointments, Congress was in session.  Moreover, the Court
of Appeals held that “consistent with the structure of the Appoint-
ments Clause and the Recess Appointments Clause exception to
it, the filling up of a vacancy that happens during a recess must
be done during the same recess in which the vacancy arose.”  Id.
at 514.  Because that did not happen here, the Court had an addi-
tional basis for finding that the appointments were not valid. The
Court will hear oral argument in Noel Canning on January 13,
2014.

Employees of Contractor of Public Company 
Not Protected by SOX

The Supreme Court will review the decision of the First
Circuit Court of Appeals in Lawson v. FMR, LLC, 670 F.3d 61
(1st Cir. 2012).  The plaintiffs in Lawson worked for private
companies that provided management and advising services to
Fidelity mutual funds.  The Fidelity funds are publicly-traded
companies registered with the Securities and Exchange Com-
mission and are subject to the Securities Exchange Act of 1934.
The plaintiffs brought claims under 18 U.S.C. § 1514A(a), the
Sarbanes-Oxley Act (SOX), after one plaintiff was terminated
and the other allegedly constructively discharged for raising
concerns about possible SEC violations and accounting impro-
prieties. 

The issue in Lawson was whether the whistleblower protec-
tion provision of SOX applied to employees of a publicly traded
company’s private contractors.  The defendants moved for sum-
mary disposition for the reason, among others, that the plaintiffs
were not protected by SOX because they did not work for a pub-
licly-traded company.  The Court of Appeals agreed that the
plaintiffs were not protected by SOX: “We conclude that only the
employees of the defined public companies are covered by these
whistleblower provisions. . . .”  Id. at 68.  The plaintiffs sought
cert and the Supreme Court granted the petition.  The Court heard
oral argument on November 12, 2013.
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UNITED STATES 
SUPREME COURT 
UPDATE
(Continued from page 9)

ADEA Is Exclusive Remedy for Public Employee’s 
Age Discrimination Claim

In Madigan v. Levin, 692 F.3d 607 (7th Cir. 2012), Levin
was a former Assistant Attorney General in the state of Illinois.
He was terminated, he alleges, because of his age, 61, and gen-
der.  Levin sued the State of Illinois, the Office of the Attorney
General, and the Attorney General under the Age Discrimina-
tion in Employment Act (ADEA), Title VII of the Civil Rights
Act of 1964, and the Equal Protection Clause of the Fourteenth
Amendment under 42 U.S.C. Sec. 1983.  The individual defen-
dants argued, in part, that the ADEA was Levin’s exclusive rem-
edy and also that the ADEA precluded a claim under Section
1983.  The district court rejected the defendants’ argument and
the defendants appealed.  The Seventh Circuit affirmed the dis-
trict court, finding no evidence that Congress intended the
ADEA to preclude an equal protection claim under Section
1983:  “Although the ADEA enacts a comprehensive statutory
scheme for enforcement of its own statutory right . . . we find
that it does not preclude a § 1983 claim for constitutional rights.
While admittedly a close call, especially in light of the conflict-
ing decisions from our sister circuits, we base our holding on
the ADEA’s lack of legislative history or statutory language
precluding constitutional claims, and the divergent rights and
protections afforded by the ADEA as compared to a § 1983
equal protection claim.”  Id. at 617-18.  The Court was hesitant
to find that “Congress’s mere creation of a statutory scheme for
age discrimination claims was intended to foreclose pre-existing
constitutional claims. Congress frequently enacts new legal

remedies that are not intended to repeal their predecessors.”  Id.
The Supreme Court accepted cert and heard oral argument in
this case on October 7, 2013

Personal Protective Equipment Not “Clothes” under FLSA

In yet another “donning and doffing” case, the Court will re-
view the decision of the Seventh Circuit Court of Appeals in San-
difer v. U.S. Steel Corp., 678 F.3d 590 (7th Cir. 2012) which held
that certain personal protection items qualify as “clothes” and
that time spent donning and doffing those items was not compen-
sable.  Sandifer was a collective action brought on behalf of 800
hourly workers at the U.S. Steel plant in Gary, Indiana.  These
workers were covered by a collective bargaining agreement that
did not require U.S. Steel to pay for time spent by employees
changing into and out of work clothes.  The plaintiffs argued that
U.S. Steel violated the Fair Labor Standards Act (FLSA) by fail-
ing to pay them for time spent putting on and removing their
work clothes and walking to and from their work stations at the
beginning and end of each day.  The alleged “clothes” consisted
of flame-retardant pants and jacket, work gloves, metatarsal boots
(work boots containing steel or other strong material to protect
the toes and instep), a hard hat, safety glasses, ear plugs, and a
‘snood’ (a hood that covers the top of the head, the chin, and the
neck).”  Id. at 592.  

The Court of Appeals cited the FLSA provision excluding
from compensable time “any time spent in changing clothes or
washing at the beginning or end of each workday which was ex-
cluded from measured working time . . . by the express terms of
or by custom or practice under a bona fide collective-bargaining
agreement applicable to the particular employee.”  Id.  The plain-
tiffs argued that this provision of the FLSA was inapplicable be-
cause their work clothes should not be considered “clothes” within
the meaning of the FLSA, but rather safety equipment.  Recog-
nizing that the FLSA does not define “clothes,“ the Court of Ap-
peals rejected the plaintiffs’ argument that because the garments
here were protective, they did not qualify as clothes:  “It would
be absurd to exclude all work clothes that have a protective func-
tion from section 203(o), and thus limit the exclusion largely to
actors’ costumes and waiters’ and doormen’s uniforms. Remem-
ber that the section covers not only clothes-changing time but also
washing-up time, and workers who wear work clothes for self-
protection in a dangerous or noxious work environment are far
more likely to require significant time for washing up after work
than a waiter.”  Id. at 594. The plaintiffs’ sought and were granted
review by the Supreme Court.  Oral argument was conducted on
November 4, 2013.

Statute of Limitations for ERISA Claim

In a case of importance for employee benefits practitioners,
the Supreme Court will review the Second Circuit Court of Ap-
peals unpublished decision in Heimeshoff v. Hartford Life & Ac-
cident Insurance Co., 496 Fed. Appx. 129 (2nd Cir. 2012).  The
issue in Heimeshoff was the date on which the statute of limita-
tions began to run on a claim for wrongful denial of benefits
under a long-term disability plan.

Heimeshoff brought an ERISA claim against the defendant
for denial of long-term disability benefits.  The trial court dis-
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missed the action because the plaintiff failed to bring suit within
the three-year limitations period prescribed by the benefit plan.
The plaintiff appealed arguing that the contractual limitations pe-
riod did not start running until the final denial of benefits.  The
Court of Appeals rejected both of the plaintiff’s arguments.  The
Court held enforceable the Plan’s term that the three year statute
of limitations began to run at the time proof of loss was due under
the Plan, and because the plaintiff did not bring her claim within
that time period, her claim was barred.   The plaintiff filed a suc-
cessful petition for review, and the Supreme Court heard oral ar-
gument on October 15, 2013.

Court Clarifies Title VII Definition of “Supervisor” 

The issue in Vance v. Ball State Univ., U.S. No. 11-566, is
whether to be deemed a “supervisor” under Title VII, an employee
must have the authority to hire, fire, demote or discipline.  In
Vance, the plaintiff worked in the Ball State University Banquet
and Catering Department.  She began her employment as a sub-
stitute server and was ultimately promoted to a full-time catering
assistant.  At various times throughout her employment, Vance
worked with an employee named Davis.  Vance alleged that Davis
physically intimidated her and used racial epithets in her presence.
Vance also made allegations that several of her supervisors used
racially derogatory language and physically intimidated her.

Vance sued Ball State for hostile environment racial harass-
ment under Title VII.  Vance argued that Ball State should be
vicariously liable for Davis’ conduct because Davis was her su-
pervisor.  The Seventh Circuit disagreed, holding that “under
Title VII, a supervisor is someone with power to directly affect
the terms and conditions of the plaintiff’s employment,” and
that this power is primarily exercised through “the power to
hire, fire, demote, promote, transfer, or discipline an employee.”
Vance v. Ball State Univ., 646 F.3d 461, 470 (7th Cir. 2011). The
Seventh Circuit continued by recognizing that some circuits
hold that “the authority to direct an employee’s daily activities
establishes supervisory status under Title VII,” but made it clear
that it does not join in the decisions of those circuits.  Id. The
issue before the Supreme Court was whether an employee must
have the power to hire, fire, demote, promote, transfer or disci-
pline and employee in order to be deemed a supervisor under
Title VII.

In affirming the opinion of the Seventh Circuit Court of Ap-
peals, the Supreme Court held that “an employee is a supervisor
for purposes of vicarious liability under Title VII if he or she is
empowered by the employer to take tangible employment actions
against the victim, i.e., to effect a ‘significant change in employ-
ment status, such as hiring, firing failing to promote, reassign-
ment with significantly different responsibilities, or a decision
causing a significant change in benefits’.”  The Supreme Court
rejected the “nebulous definition of supervisor” that grants su-
pervisory status to any co-worker who exercises significant di-
rection over the victim’s daily activities.  The Court noted that
the framework adopted in its decision “is one that can be readily
applied” and that in many cases, even before a victim brings a
claim, it will be known whether the alleged harasser is a super-
visor.  At the very least, “the alleged harasser’s status will become
clear to both sides after discovery,” paving the way for meaning-
ful settlement discussions or resolution of the issue at the sum-
mary judgment stage.  �

FOR WHAT IT’S WORTH
Barry Goldman

Arbitrator and Mediator

Suppose you’re sitting as the arbitrator in a dis-
charge case. There is no request to bifurcate. The Employer argues the
grievance was not filed timely, but not as if it sees timeliness as a
threshold issue, rather as though timeliness is one argument among
many. The majority of the hearing is held on the merits. Same thing
with the briefs. The Union’s brief doesn't even mention the issue of
timeliness.
You decide for the Employer on both questions: the grievance was

not filed timely, and the Employer had just cause for the discharge.
What do you write in the decision?
I posed this question to group of distinguished arbitrators from the

US and Canada recently, and I got a surprisingly wide range of re-
sponses. Some arbitrators gave the orthodox, legal response: If the
grievance was not filed timely, the matter is not properly before the ar-
bitrator and must be dismissed without further comment. The parties
negotiated time limits in the CBA, and they are entitled to have their
agreement respected. No good can come of it if an arbitrator rambles
on about matters outside his jurisdiction. 
Other arbitrators took the opposite view. They argued in general that

the parties’ relationship, the collective bargaining process, and arbitra-
tion itself are strengthened and improved if grievances are decided on
their merits rather than on legal technicalities. And they argued specif-
ically that the fact that the parties did not ask to bifurcate and placed
both issues before the arbitrator is an indication that they want a deci-
sion that reaches both questions. 
Some arbitrators said they would rule on the merits but drop a foot-

note on the timeliness question. Others said they would rule on timeli-
ness but drop a footnote on the merits. 
Assuming the grievance was not timely filed, several arbitrators said

they would mention the merits only if the Union would have lost on
that issue too. Those arbitrators would not mention the merits at all if
the grievance was not timely and the Union would have won on the
merits.  
Some said if there is no merit to the grievance and the arbitrator

rules on timeliness alone, he is exposing both parties to needless and
pointless litigation. A ruling that the Union would have lost on the mer-
its even if the grievance had been timely eliminates that exposure. 
Some said they would rule on the merits to avoid needlessly embar-

rassing the Union. Others said that, while embarrassing or not embar-
rassing the Union is not a proper concern for an arbitrator, they would
rule on the merits to give the Grievant the sense that he had his day in
court.
One said the Employer’s presentation of the case on the merits with-

out requesting bifurcation constituted a waiver of the timeliness objec-
tion. Others would find waiver only if the Employer failed to raise
timeliness at earlier stages of the grievance process.
Several arbitrators said they will often hear arguments on timeliness

or another arbitrability issue, take the matter under advisement, and
proceed with the hearing on the merits in order to spare the parties the
expense of a separate day of hearing. Those arbitrators said that proce-
dure still effectively bifurcates the hearing. The arbitrability question
is decided independent of the case on the merits, and the merits are not
permitted to bleed back into the arbitrability decision. Others doubted
that procedure truly isolates the two questions.
The point of all this is to say that if you know what you want, it is

best to ask for it. If you want a decision on the procedural issue, ask
for one. If you want a decision on the merits, ask for one. Leaving it to
the arbitrator to try to read your coded signals about what you want
adds unnecessary risk. 
We arbitrators have enough difficulty making a coherent decision.

If you can avoid it, don’t also ask us to decide what to decide. �
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SIXTH CIRCUIT 
UPDATE

Scott R. Eldridge, Brian M. Schwartz,
and Leigh M. Schultz

Miller, Canfield, Paddock and Stone, P.L.C.

Employees Cannot Use Federal RICO Statute to Chal-
lenge Employer’s Denial of Workers’ Compensation Ben-
efits

In Jackson v Sedgwick Claims Management Service,
Docket No 10-1453 (Sept. 24, 2013), the en banc United
States Court of Appeals for the Sixth Circuit held that em-
ployers are not subject to federal civil liability under the
Racketeer Influenced and Corrupt Organizations Act (RICO)
for disputing a claim for worker’s compensation benefits.
Specifically, the Court overruled a 2012 Sixth Circuit panel’s
decision that allowed the plaintiffs to sue their employer,
worker’s compensation claims administrator, and their med-
ical expert under RICO, alleging that the defendants con-
spired to deny their workers’ compensation claims filed under
Michigan’s Workers Disability Compensation Act.  At issue
was the nature of the plaintiffs’ alleged loss.  Under RICO, a
plaintiff can only sue for “an injur[y] to his business or prop-
erty,” which does not include a personal injury, the en banc
Court explained.  The 2012 panel, however, ruled that the
plaintiffs had such a property interest in their hypothetical
benefits, even if the benefits were based on a personal injury
claim.

Rejecting that conclusion, the en banc Court held that the
plaintiffs’ losses “are simply a shortcoming in the compen-
sation they believed they were entitled to receive for a per-
sonal injury.  They are not different from the losses the
plaintiffs would experience if they had to bring a civil action
to redress their personal injuries and did not obtain the com-
pensation from that action they expected to receive.”  The
proper arena for such a claim is the Michigan administrative
workers’ compensation system, the Court explained, and al-
lowing the plaintiffs to sue in federal court would allow fed-
eral law to supplant a state statutory scheme that “reflects a
complex set of bargains between employers and employees.”
Although Congress has the ultimate power to enact a remedy
that can supplant state law, according to the Court, Congress
did not do so when it enacted the civil RICO statute.  As a re-
sult, the en banc Court affirmed the decision of the U.S. Dis-
trict Court for the Eastern District of Michigan dismissing the
case for failure to state a claim upon which relief may be
granted under Rule 12(b)(6).

Pornography Visible In the Workplace, Combined With
One Sexual Remark Not “Pervasive or Severe” Conduct
to Create a Hostile Work Environment

Stephanie Williams, the plaintiff in Williams v CSX
Transp Co Inc, Docket No 12-6197 (Sept. 19, 2013), an

African-American female, alleged that her employer, CSX
Transportation Company, violated Title VII of the Civil
Rights Act of 1964 by discriminating against her, retaliating
against her, and subjecting her to a sexually and racially hos-
tile work environment.  She claimed that she was treated dif-
ferently from male employees, confronted on one occasion
with racist and sexist remarks by a co-worker, and exposed
to pornography sometimes left out in the open in her work-
place.  Specifically, Williams alleged that, while watching the
Republican National Convention on an office television, a co-
worker stated that Williams was a Democrat only because she
is a black woman, and that “unmarried women cannot ‘have
the love of God in their hearts’.”

The district court granted summary judgment to the em-
ployer on the discrimination, retaliation, and sex-based hostile
work environment claims.  With regards to the hostile work
environment claim, the court concluded that Williams failed
to exhaust her administrative remedies because her Charge of
Discrimination with the EEOC did not contain sufficient al-
legations of a hostile work environment.  The court, however,
permitted Williams to proceed to trial on her race-based hos-
tile work environment claim, but then ultimately granted
judgment as a matter of law at the close of her case in chief
finding that she failed to establish that she was subjected to
“severe and pervasive” conduct of a racial nature.  

Williams appealed the district court’s judgments on her
two hostile work environment claims.  In 2011, the Sixth Cir-
cuit affirmed the trial court’s determination on the race claim,
but reversed the judgment on the sex claim finding that
Williams had not failed to exhaust her administrative reme-
dies.

On remand, the district court excluded the workplace
pornography from consideration in the sex claim explaining
that it was “unconnected to the claims stated in her EEOC
forms,” which did not mention pornography.  The district
court then concluded that that there was no genuine issue of
material fact as to whether the employer created a sexually
hostile work environment because (1) the co-worker’s con-
duct was not pervasive or severe and (2) no reasonable jury
could find that the other examples of adverse treatment were
based on sex.

Williams appealed again, arguing that the district court
erred by excluding allegations regarding pornography and
that a reasonable jury could find that she was subjected to a
sexually hostile work environment because of it.  The Sixth
Circuit affirmed the district court’s determination that “no
reasonable jury could find that the conduct alleged by
Williams was sufficiently severe or pervasive to support her
sexually hostile environment claim.”  The Court found that,
even if the pornography were considered, all of the cases cited
by Williams in which courts found a genuine question of ma-
terial fact as to sexually hostile environment featured not only
sometimes-visible pornography in the workplace, but addi-
tional conduct more severe or pervasive than in the present
case.  Williams, according to the Court, failed to cite any case
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in which the mere presence of visible pornography in the
workplace, not directed at the plaintiff, combined with a sin-
gle confrontation involving sexist remarks constituted a sex-
ually hostile work environment.

Doctrine of Constitutional Avoidance Requires Remand
to Trial Court to Address Whether Michigan’s Emergency 
Manager Law (Act 4) Was Enacted Properly

In City of Pontiac Retired Employees Ass’n v Schimmel,
Docket No 12-2087 (Aug. 9, 2013), the Sixth Circuit vacated
a district court decision which had denied a request for a pre-
liminary injunction by Michigan public sector retirees seek-
ing to prevent changes to their retiree health benefits.  After
the passage of Michigan’s Emergency Manager Law, 2011
PA 4, (“Act 4”), Louis Schimmel, the Emergency Manager
for the City of Pontiac, modified collective bargaining agree-
ments to shift a large portion of the city’s benefit obligations
onto employees.  Retired employees filed a putative class ac-
tion, raising several federal claims, including unconstitutional
impairment of contract, preemption under federal bankruptcy
law, and deprivation of property without due process.  The
district court denied a motion for a temporary restraining
order seeking to prevent Schimmel’s orders from taking effect
and later denied a motion for a preliminary junction. 

On appeal, a split Sixth Circuit panel declined to decide
the case on federal constitutional grounds, concluding that
state law could provide an alternative basis for deciding the
case.  The Sixth Circuit, thus, vacated the order denying the
motion for preliminary injunction.  It also remanded for the
district court to conduct additional fact-finding and consider
state law issues of (a) whether the Michigan Legislature com-
plied with the Michigan Constitution when it voted to give
Act 4 immediate effect, and (b) the effect that the voters’ sub-
sequent referendum rejection of Act 4 had on any actions
taken while the law was in effect.  The Sixth Circuit raised
these state law issues despite the fact that neither party raised
them.  Citing the doctrine of constitutional avoidance, the
Sixth Circuit explained that the best course of action was to
remand for the district court to conduct additional fact find-
ing.

The Court opined that the Michigan Legislature may have
ignored the Michigan Constitution’s requirement of a two-
thirds vote for determining whether a statute will have imme-
diate effect by using a “rising vote” practice.  According to
the Court, under this practice, “a two-thirds vote occurs when-
ever the presiding officer says it occurs – irrespective of the
actual vote.”  For Act 4, according to the Court, despite the
fact that the passage of the statute fell twelve votes short of a
two-thirds supermajority in the House, the presiding officer
determined that two-thirds of the members of the House
nonetheless voted for immediate effect.  The Court described
this as a “farce” and stated that it only occurs “through the
obvious fiction that twelve House members immediately
changed their positions.”

Multi-Employer Pension Plan Amendments Act Requires 

Interim Withdrawal Liability Payments by Employer
Pending Arbitration of Disputes Over Pension Plan Lia-
bility

In Findlay Truck Line, Inc v Central States, Southeast &
Southwest Areas Pension Fund, Docket Nos 12-3450, 12-
3531(Aug. 9, 2013), the Sixth Circuit addressed whether
courts retained equitable authority to enjoin interim with-
drawal liability payments under the federal Multi-Employer
Pension Plan Amendments Act (“MPPAA”).  The employer,
Findlay Truck Line, ceased making contributions to the Fund
during a strike and the fund demanded payment for what it
perceived to be Findlay Truck Line’s withdrawal from the
Fund.  After the employees’ union filed a disclaimer of inter-
est, the Fund determined that the employer’s obligations to
make pension contributions under the terms of the collective
bargaining agreements had ceased and Findlay Truck Line,
therefore, had withdrawn from the Fund, triggering liability
under the MPPAA to may withdrawal payments.  

In response, Findlay Truck Line filed a complaint alleg-
ing that assessment of withdrawal liability was improper be-
cause the union’s disclaimer of interest was “inappropriate
and contrary to law”; it was not obligated to make interim
payments despite language in the MPPAA because the pay-
ments would cause irreparable harm; and arbitration, which
is required under the MPPAA when there are disputes over
withdrawal liability, was not necessary because the district
court could address the factual and legal issues.  The district
court eventually dismissed the complaint, holding that the
MPPAA required the dispute be arbitrated, but it issued an
injunction enjoining the Fund from collecting any with-
drawal liability payments until the matter was resolved in ar-
bitration.  

The Sixth Circuit affirmed the dismissal, but reversed
the district court’s injunctive order.  It explained that its prior
case law was not dispositive on whether there exists equi-
table exceptions to the MPPAA’s “pay now, dispute later”
provisions, which require interim withdrawal liability pay-
ments to be made pending the outcome of arbitration.  After
surveying decisions from its sister circuits, the Court deter-
mined that the plain language of the statute mandates interim
withdrawal liability payments.  It explained that “clearly-
worded statutes have the power to divest courts of their eq-
uity powers” and also that the statute represented a specific
provision that supersedes the general provisions in the Judi-
ciary Act of 1789 and Federal Rule of Civil Procedure 65,
which provide district courts with the equitable power to
issue injunctions.  

Finally, the Sixth Circuit rejected the Fund’s arguments
regarding the dismissal order, noting that “arbitration reigns
supreme for withdrawal liability disputes.”  The Court de-
clined Findlay Truck Line’s recommendation that it create
a new exception to the arbitration mandate for alleged
“union-mandated” withdrawals, and also held that Findlay
Truck Line’s remaining arguments were for the arbitrator to
decide. �
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FACTS, LAW, AND
WORLDVIEW

Stuart M. Israel
Legghio & Israel, P.C.

Below is the famous 1915 drawing by W. E. Hill.1 What do
you see?

Viewed one way, the drawing depicts a young woman look-
ing to her right into the distance. Viewed another way, it depicts
an older woman, looking down and to her left.

I’ll leave it to you and your
psychiatrist to determine why you
first saw one woman and not the
other. Putting a positive cast on it, I
draw on Mark Twain: “It were not
best that we should all think alike;
it is difference of opinion that
makes horse-races.”2

This is an important point.
Lawyers must contend with facts,
law, and weltanschauung, or world-
view. Take EEOC v. Peoplemark,
Inc., 732 F.3d 584 (6th Cir. 2013),
for example. The Sixth Circuit Ap-
pellate Blog (9 Oct 2013) calls it “a

tale of two lawsuits.”3

The EEOC alleged that Peoplemark had a “companywide
policy of denying employment opportunities to persons with
felony records and that this companywide policy had a disparate
impact on African Americans.” Ultimately the EEOC voluntarily
dismissed the lawsuit. The dismissal, however, “provided that
Peoplemark would be the prevailing party for purposes of deter-
mining who was entitled to fees under §706(k) of Title VII, as
amended at 42 U.S.C. §2000e-5(k).” This set the stage for a fee
award.

The $751,942.48 fee award against the EEOC “included
$219,350.70 in attorney’s fees, $526,172.00 in expert witness
fees, and $6,419.78 in other expenses.”

The Sixth Circuit majority upheld the discretionary award
over a detailed dissent. As the Sixth Circuit Appellate Blog put it:

According to the majority, the EEOC pursued a mer-
itless claim and was dilatory in its prosecution of the
lawsuit. The dissent, by contrast, portrays the
EEOC’s actions as reasonable litigation conduct
against a barrage of obstructionist tactics by the de-
fendant.

The dissent—pages 17-67 of the slip opinion—found the
district court’s “interpretation of the merits” of the EEOC case
to be “clearly erroneous” and based on “a misinterpretation of
the role of the prima facie case in employment discrimination
law.”

In contrast, the Sixth Circuit Appellate Blog summarized,
“the majority agreed with the district court that the EEOC’s claim
was frivolous, unreasonable or groundless, and that the EEOC
continued to litigate after it clearly became so.”

So, three appellate judges—Sixth Circuit Judge Danny
Boggs and opinion-author Sixth Circuit Judge David McKeague
for the majority, and District Judge James Carr, sitting by desig-
nation, in dissent—assessed the same facts and applied the same
law—and saw things quite differently.

What do you make of this? It may depend on your world-
view.

If you think the EEOC abuses governmental power, serving
ideology at the expense of business, or if you have race-neutral
antipathy for felons, then maybe you see this decision as one rare
occasion where a dogmatic agency got its just deserts (although,
ultimately, the taxpayers get the bill).

If, however, you see the EEOC as a bulwark against invid-
ious discrimination, or if you think your taxes are high enough,
you may see this decision as inappropriately chilling vigorous ad-
vocacy of salutary public purposes or burdening public funds.

The Sixth Circuit Appellate Blog sees the decision as “an-
other good reminder to litigants to ensure that their case is prop-
erly prosecuted or defended, because the consequences can be
severe if they are not.” Good advice, but it only goes so far.

Here, Judge Carr thought that the EEOC properly prose-
cuted its claim. Judges Boggs and McKeague disagreed. So, doing
what you think is proper may not be enough.

Another lesson might be to seriously consider settlement.
A reasonable settlement may be better than a good case, because
someone with a different worldview may see your case as not
good enough. This means a lot when the opposing worldview is
shared by two of the three judges on your appellate panel.

There is the warning about the Court of Chancery offered
by Charles Dickens in Bleak House: “Suffer any wrong that can
be done you, rather than come here.”4 Any wrong? That goes too
far. Sometimes you need that “day in court.” But staying out of
court is a good rule of thumb.

We trust that judges strive for neutrality, objectivity, self-
reflection, and humility. Still, sometimes being in court is like
being Nathan Detroit shooting craps with Big Jule, with dice from
which Big Jule removed the spots. Big Jule remembers where the
spots used to be.5

In this literary simile, you are Nathan Detroit, the court is
Big Jule, and where the spots used to be is what determines the
outcome of your case: part facts and part law, yes, but, also some-
one else’s worldview.

—END NOTES—

1  The drawing, and others like it, are ubiquitous online. 

See e.g., http://mathworld.wolfram/com/YoungGirl-OldWomanIllusion.html

2  Mark Twain, Pudd’nhead Wilson (1894), chapter XIX.

3  Pierre Bergeron, “Sixth Circuit Upholds $750,000 Fee Award Against EEOC,” in the

Squires Sanders Sixth Circuit Appellate Blog (9 Oct 2013). 

See www.sixthcircuitappellateblog.com

4  Charles Dickens, Bleak House (1853), chapter 1.

5   This is a reference to Guys and Dolls, the stage musical and the movie, with music and

lyrics by Frank Loesser and book by Jo Swerling and Abe Burrows, based on Damon Run-

yon short stories. �
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(Continued on page 16)

SUPREME COURT 
NASSAR RULING: 

THE BUT-FOR STANDARD
IN RETALIATION CASES

Lee Hornberger
Arbitration and Mediation Office of Lee Hornberger

I.  INTRODUCTION

This article briefly reviews the U.S. Supreme Court deci-
sion of University of Texas Southwestern Medical Ctr v Nas-
sar, 570 US ___, 133S.Ct.2517 (2013).

Title VII of the Civil Rights Act of 1964, 42 USC 2000e,
proscribes race, color, religion, sex, or national origin discrim-
ination by covered employers. A mixed-motives jury instruc-
tion basically means that, if there is evidence of several
reasons for the adverse employment action, of which one rea-
son is illegal, the burden of persuasion shifts to the employer
to show that it would have taken the adverse employment ac-
tion even without the presence of “a” proscribed motivating
reason. McNamara and Southerland, Federal Employment
Jury Instructions, §§ 3.272 - 3.273, pp 3-53 to 3-55 (James
Publishing).

In Nassar, the issue was whether a jury should be given a
mixed-motives causation instruction or a but-for causation in-
struction in a Title VII employment case alleging retaliation.     

II.  FACTUAL BACKGROUND

The University of Texas Southwestern Medi cal Center
(University) is affiliated with Parkland Memorial Hospital
(Hospital). The affiliation agreement requires the Hospital to
offer empty staff physician posts to the University’s faculty
members. 

Dr. Nassar is a medical doctor of Middle Eastern de scent.
He was a University faculty member and a Hospital staff
physician. Dr. Beth Levine was Dr. Nassar’s superior. Dr. Nas-
sar alleged that Dr. Levine was biased against him because of
his religion and ethnic origin. Dr. Nassar complained about
Dr. Levine’s alleged harassment to Dr. Gregory Fitz, Dr.
Levine’s supervisor. Dr. Nassar wanted to continue working
at the Hospital without also being on the University’s faculty.
During discussions with the Hospital, Dr. Nassar concluded
that this might be possible. He then resigned his University
position. In addition, he sent a letter to Dr. Fitz and others, in
which he stated that the reason for his resignation was the ha-
rassment from Dr. Levine which was allegedly motivated by
Dr Nassar’s religion, race, and culture. Dr. Fitz was not happy
with Dr. Nassar’s accusations. 

The Hospital offered Dr. Nassar a job as a staff physician.
Dr. Fitz protested to the Hospital about that offer. Dr. Fitz
maintained that the offer was inconsistent with the affiliation
agree ment’s requirement that staff physicians also be members
of the University faculty. The Hospital then withdrew its offer.

This meant that Dr Nassar ended up with neither a University
faculty position nor a Hospital physician position.

Dr. Nassar believed that he was constructively discharged
because of his race and religion and that the University denied
him a job in retaliation for his prior resignation letter alleging
discrimination.

III.  UNITED STATES DISTRICT COURT

Dr. Nassar filed his Title VII suit in the United States Dis-
trict Court for the Northern District of Texas. He alleged two
violations of Title VII. The first claim was a race and religion
“status” discrimination claim under 42 USC 2000e–2(a). His
second claim was that the employer’s actions were in retalia-
tion for his complaining about discrimination, in violation of
42 USC 2000e–3(a). The jury found for Dr. Nasser on both
claims. 

IV.  COURT OF APPEALS FOR THE FIFTH CIRCUIT

On appeal, the Fifth Circuit Court of Appeals affirmed in
part and vacated in part. 674 F3d 448 (5th Cir 2012). The Fifth
Circuit con cluded that Dr. Nasser submitted insufficient evi -
dence in support of his race and religion discrimination
claims. However, the Fifth Circuit af firmed the retaliation
finding. The Fifth Circuit held that Title VII retaliation claims,
like discrimination status claims, require only a showing that
retaliation was a motivating factor for the adverse employ-
ment action, rather than a but-for cause for the adverse em-
ployment action. 

Four judges dissented from the Fifth Circuit’s decision
not to rehear the case en banc. These four judges indicated
that the Circuit’s appli cation of the motivating factor standard
to retaliation cases was an incorrect interpretation of Title VII.
688 F3d 211 (5th Cir 2012). 

V.  THREE TO TWO CIRCUIT SPLIT ON “BUT-FOR”
ISSUE

At least three Circuit Courts had applied the but-for cau-
sation standard to retaliation cases. Palmquist v Shinseki, 689
F3d 66 (1st Cir 2012) (Rehabilitation Act retaliation case);
Lewis v Humboldt Acquisition Corp, 681 F3d 312 (6th Cir
2012) (en banc) (Americans with Disabilities Act case); and
Barton v Zimmer, Inc, 662 F3d 448 (7th Cir 2011) (Age Dis-
crimination in Employment Act retaliation case).

At least two Circuit Courts had applied the mixed-motive
standard. Smith v Xerox Corp, 602 F3d 320 (5th Cir 2010)
(Title VII retaliation case); and Saridakis v S Broward Hosp
Dist, 468 F Appx 926 (11th Cir) (Title VII retaliation case),
cert denied, 184 L Ed 2d (2012). 

The Supreme Court granted certiorari in the Nassar case.
568 US ___ (2013).
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VI.  U. S. SUPREME COURT FIVE VOTE MAJORITY
DECISION

Justice Kennedy wrote the majority decision, joined by
Chief Justice Roberts and Justices Scalia, Thomas, and Alito.
The majority held that a mixed-motives jury instruction is not
proper in a Title VII retaliation case. 

According to the majority, Congress amended Title VII in
1991 to allow discrimination claims in which a proscribed
consideration was “a motivating factor” for the adverse em-
ployment action. In 1991, Congress added the words “an un-
lawful employment practice is established when the
complaining party demonstrates that race, color, religion, sex,
or national origin was a motivating factor for any employment
practice, even though other factors also motivated the practice”
to Title VII. 42 USC 2000e-2(m).

An employee who alleges Title VII “status-based” race,
color, religion, sex, or national origin discrimination does not
have to show that the causal link be tween injury and wrong is
so close that the injury would not have occurred but for the
act. But-for causa tion is not the test. It is sufficient to show
that the motive to discriminate was one of the employer’s mo-
tives, even if the employer also had other lawful motives that
were causative in the employer’s decision. Price Waterhouse
v. Hopkins, 490 US 228 (1989); and 43 USC 2000e–2(m),
2000e–5(g)(2)(B). 

According to the majority decision, unlike Title VII claims
concerning protected class status discrimination, Title VII’s
wording concerning retaliation does not provide that a plaintiff
may establish discrimination by showing that retaliation was
simply a motivating factor. Congress did not add such a pro-
vision to the Title VII retaliation provision when it amended
Title VII in 1991 to add §§2000e-2(m). This was even though
Congress at the same time amended Title VII in several ways.

The decision held that a plaintiff in a Title VII retaliation
case must prove, by a preponderance of the evidence, that re-
taliation was the but-for cause of the challenged adverse em-
ployment action. The burden of persuasion does not shift to
the employer to show that it would have taken the action re-
gardless of retaliation, even when a plaintiff has produced ev-
idence that retaliation was one of the motivating factors for
the adverse employment action. 

Although the Supreme Court had not previously consid-
ered the question of the showing required to establish liability
for a Title VII retaliation claim, it had previously considered
the issue of causation in a case involving the Age Discrimina-
tion in Employment Act of 1967 (ADEA), 29 USC 623. Gross

v FBL Financial Services, Inc, 557 US 167 (2009). In Gross,
the Court held that the ADEA required proof that age was the
but-for cause of the prohibited conduct. 

The Nassar majority decision concluded that the text,
structure, and history of Title VII demonstrate that a plaintiff
making a Title VII retaliation claim must prove that his or her
protected activity was a but-for cause of the alleged adverse
action by the em ployer. 

VII.  U. S. SUPREME COURT FOUR VOTE DISSENT

Justice Ginsburg dissented, with Justices Breyer, So-
tomayor, and Kagan joining.

Justice Ginsburg stated that in providing for a higher bur-
den of proof for retaliation claims, the majority failed to ap-
preciate that retaliation for complaining about discrimination
is tightly bonded to the original protected class status discrim-
ination itself and cannot be disassociated from it. According
to Justice Ginsburg, the Court had previously indicated that
retaliation in response to a complaint about proscribed dis-
crimination is discrimination on the basis of the characteristic
Congress sought to immunize against adverse employment ac-
tion. Jackson v. Birmingham Bd of Ed, 544 US 167 (2005).

In Sullivan v Little Hunting Park, Inc, 396 US 229 (1969),
the Court determined that 42 USC 1982, which provides that
“[a]ll citizens of the United States shall have the same right
… as is enjoyed by white citizens … to inherit, purchase,
lease, sell, hold, and convey real and personal property,” pro-
tected a white person who suffered retaliation after complain-
ing of discrimination against his black tenant. Jackson
expanded on that holding in the context of sex discrimination.
“Retaliation against a person because [he] has complained of
sex discrimination,” the Court found, “is another form of in-
tentional sex discrimination.” 544 US at 173.

Furthermore, according to Justice Ginsburg, the Court had
previously recognized that retaliation is an intentional act. Re-
taliation is a form of ‘discrimination’ because the complainant
is being subject to differential treatment. In addition, retalia-
tion is discrimination ‘on the basis of sex’ because it is an in-
tentional response to the nature of the complaint which is an
allegation of sex discrimination. 544 US at 173-174.

The dissent concludes that the majority decision which holds
that 42 USC 2000e–2(m) excludes retaliation claims is at odds
with decisions recognizing that retaliation is inherently bound up
with status-based discrimination, reaches outside of Title VII to
arrive at an interpretation of “because” that ignores the realities
of life at work; is not guided by precedent, or by the intentions of
legislators who amended Title VII in 1991; and appears motivated
by a desire to reduce the number of retaliation claims. 

VIII.  CONCLUSION

In Nassar, the Supreme Court ruled in a five to four decision
that the but-for causation standard is applicable to claims of un-
lawful employer retaliation under 42 USC 2000e–3(a). �

SUPREME COURT 
NASSAR RULING: 
THE BUT-FOR STANDARD
IN RETALIATION CASES

(Continued from page 15)
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LABOR AND EMPLOYMENT
LAW SECTION 

ANNUAL REPORT
Tim Howlett

The Labor and Employment Law Section completed its 2012-
2013 fiscal year. The Council continues to believe that its primary serv-
ice to Section members is through Lawnotes and the programs the
Council presents throughout the course of the year to provide contin-
uing education and the opportunity for fellowship.

Lawnotes continues to be an outstanding publication. The Coun-
cil again wants to thank Stuart Israel for his tireless leadership and
work on Lawnotes.

The members of the Council gave a substantial amount of time
and effort to ensure a successful year. All members of the Council
made significant contributions this year. Richard Mack is leaving after
four years, but the remaining members are returning, which will lead
to another strong year under Rob Boonin’s leadership.

We started with a high-profile program at our annual meeting in
Grand Rapids on September 20, 2012. Terry Morgan, Director of the De-
troit Regional Office (Region 7) of the NLRB, and David Lopez, General
Counsel of the Equal Employment Opportunity Commission, were pre-
senters. Craig Schwartz and David Radtke served as panel members to
discuss the NLRB issues. Larry Murphy, Stephen Drew, and Rhett Pinsky
served as panel members to discuss the EEOC issues. David Calzone
served as moderator for both panels.

On October 14, 2012, the Section co-sponsored the Bernard
Gottfried Memorial Labor Law Symposium held in Detroit at Wayne
State University Law School.

The Section’s Holiday Party occurred on December 13, 2012 at
the Birmingham Country Club, and 162 attorneys paid/registered for
the event. This event has continued to grow and has become a year-
end tradition for many Section members.

The Section’s Mid-Winter Meeting took place on January 25, and
26, 2013 at the Detroit Athletic Club. The dinner speaker was Professor
Kevin Boyle. He discussed his upcoming book about Sacco and
Vanzetti. The Distinguished Service Award was presented to Joe
Golden. The Section also presented a seminar on January 26, 2013 with
legal updates presented by Mike Shoudy, Gary Francis, Rob Boonin,
and Jeff Steele. John Runyan moderated a panel which included Greg
Murray and Kathy Bogas and featured EEOC Commissioner Victoria
Lipnik to discuss the EEOC’s new strategic enforcement plan.

On March 12, 2013, the Section co-sponsored a west-side event
with the Grand Rapids Bar Association featuring a discussion of the
recent right-to-work legislation.

The Section again co-sponsored the ICLE Labor and Employ-
ment Law Institute, with a new lawyer promotion, in April.

On June 6, 2013, the Section presented the Spring Board pro-
gram, with roundtable discussions focusing on practice before the
EEOC, at the Big Rock in Birmingham with a social gathering af-
terwards. The Detroit office of the EEOC, under the leadership of
Gail Cober, generously provided 13 members of its staff to lead dis-
cussions on Intake and Investigation; Mediation and Conciliation;
and Litigation. The program was exceptionally well-received. The
Detroit EEOC office also deserves special thanks for its role in bring-
ing General Counsel Lopez and Commissioner Lipnik to Michigan.
This event has also continued to grow, with 146 attendees this year.

We began an initiative to expand our nonlawyer membership. As
a result, we added abitrators, human resource professionals, and union
officials to our membership. We will continue this initiative next year.

The Council members worked hard to continue to provide ex-
cellent programs, and we appreciate the support you gave us for those
programs. Thank you. �

MERC NEWS
W. ANN WARNER JOINS MERC STAFF 

Ruthanne Okun, Bureau Director

In mid-October of 2013, MERC and the Bureau of Em-
ployment Relations welcomed W. Ann Warner as she started
work in the agency as an Administrative Law Specialist (ALS).
As an ALS, Ann will conduct legal research and draft MERC
decisions and orders; assist the Bureau Director, Staff Attor-
ney, and Commissioners on legal research and analysis of is-
sues arising from the Commission’s administration of PERA,
LMA, Act 312, and Public Act 112 of 1995; and respond to
inquiries from the public, attorneys, the legislature, and out-
of-state agencies.    

Ann graduated from Wayne State University with a B.A.
in Psychology and holds a juris doctorate, cum laude, from
Wayne State University Law School.  Following law school,
she clerked for Anna Diggs Taylor, U. S. District Judge for the
Eastern District of Michigan.  She served as an adjunct faculty
member at the University of Detroit Mercy School of Law,
where she also served as Assistant Dean.  

Ann was a Staff Attorney at the Michigan Department of
Civil Rights (MDCR) from 1999-2009, where she investigated
and settled cases, represented MDCR in administrative hear-
ings, gave presentations about Michigan civil rights law to
businesses and organizations, and wrote about employment
law issues for Lawnotes.  She co-wrote an “Annual Survey of
Michigan Law Civil Rights” for the Wayne Law Review. 

From 2010-2013, Ann served as an Administrative Law
Specialist with the Department of Licensing and Regulatory
Affairs, Corporations, Securities and Commercial Licensing
Bureau (CSCLB), where she handled cases under the Occu-
pational Code and represented CSCLB at administrative hear-
ings.  

Ann works in the Bureau’s Detroit office, in Cadillac
Place, and may be reached at warnera@michigan.gov

SEARCH FEATURE ADDED TO MERC WEBPAGE 
Denise Hinneburg, Departmental Specialist

MERC’s website ‘located at www.michigan.gov/merc’
now includes a convenient search feature that provides access
to Unfair Labor Practice, Representation, and Unit Clarification
decisions issued by the Commission since August 1998.  A
search may be conducted by inputting the MERC case number,
the name of a party, or a key word that is contained within the
Decision and Order.  Be sure to try out this search tool by vis-
iting the webpage under the “MERC Decisions” sub-heading.   

MERC is also working with the State of Michigan Library
to post older Commission decisions on the web.  Since our in-
ventory of these older decisions is limited, we ask that you review
your collection and provide us with copies of any original MERC
decisions issued during the years of 1988 through 1997.  If you
have any MERC decisions (in original format) issued during this
period of time, please send a copy to:  Michigan Employment
Relations Commission, 3026 W. Grand Blvd., Ste 2-750, P.O.
Box 02988, Detroit MI 48202-2988 to the attention of Denise
Hinneburg.  Should you have any questions, email hinneb-
urgd@michigan.gov.  Your assistance is greatly appreciated. �
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ADA UPDATE
Jay C. Boger

Kienbaum Opperwall Hardy & Pelton, P.L.C.

Here are some of the more interesting decisions applying the
Americans with Disabilities Act (ADA) from the past several months.

Accommodations For Insulin-Dependency. In Gooden v.
Consumers Energy Co., 2013 U.S. Dist. Lexis 127970 (E.D. Mich.
2013), the U.S. District Court for the Eastern District of Michigan
considered an insulin-dependent man’s ADA failure-to-accommodate
claims.  Gooden worked as a gas service technician, which required
travel to various locations to repair large appliances, respond to gas
leaks, and read and operate meters.  He presented a doctor’s note to
Consumers stating a need to work close to home to access his refrig-
erated insulin, and also to work in an air conditioned van to keep his
insulin cool.  Consumers responded that such accommodation pre-
sented undue hardship where other simple steps – such as carrying
cool packs in a cooler and taking breaks inside public establishments
to cool off on hot days – were sufficient.  Gooden sued, and Con-
sumers sought summary judgment.  The trial court noted that an em-
ployee is not entitled to a particular accommodation if another
reasonable accommodation is provided, and it dismissed Gooden’s
claim that he must be assigned closer to his home, concluding that
that presented an undue hardship.  But the court also ruled that
Gooden’s claim concerning his need to avoid heat exposure in his
van raised issues for trial on whether Consumers provided Gooden a
working cool pack and whether that would be effective in keeping
his insulin at a regulated temperature. 

Discharge Based On Positive Marijuana Test Upheld. In
Bailey v. Realtime Staffing Services, Inc., 2013 U.S. App. Lexis
22294 (6th Cir. 2013), the U.S. Court of Appeals for the Sixth Circuit
affirmed summary judgment for the employer.  Bailey submitted to
a drug test, which returned a positive result for marijuana use.  Bailey
claimed he was prescribed marijuana to treat HIV.  He filed a lawsuit,
arguing he was discharged for the manifestation of a disability –
namely, a false positive on a drug test in view of the fact that he was
prescribed marijuana as a treatment.  The Sixth Circuit recognized
the employer’s legitimate reason for firing Bailey, i.e., the positive
result on a test for illegal drugs.  The court also concluded that the
evidence established that the employer did not know Bailey had HIV,
and therefore it had an honest belief that Bailey had used illegal
drugs.  Nor was there evidence of discriminatory animus.  In short,
even if the positive test result was in fact false, Bailey failed to show
that he was fired because of a disability.  

Light Duty Accommodation Rejected.  In Kempter v. Michigan
Bell Telephone Co., 2013 U.S. App. Lexis 17930 (6th Cir. 2013), the
Sixth Circuit also considered an employee’s claim that she was
wrongly fired after failing to return to work after a leave of absence
related to carpal tunnel syndrome.  Kempter worked as a customer
service representative, a position requiring at least six hours of typing
each day.  She developed carpal tunnel syndrome and took a medical
leave for surgery, after which she provided a doctor’s note stating that
she was not to work on a computer keyboard for more than two hours
per day and that this restriction was permanent.  An independent med-
ical examination concluded Kempter could return without restrictions
and she was ordered back to work.  Kempter did not return to work
and was discharged based on unexcused absences.  She brought a law-
suit claiming ADA violations, which the trial court dismissed.  On ap-
peal, the Sixth Circuit concluded that typing was an essential function
of the customer service job and that Kempter failed to propose an ob-
jectively reasonable accommodation in light of her permanent restric-
tions.  She did not show that there was a light-duty accommodation or
vacant position available that would fit within her restrictions.  

Another Light Duty Claim Rejected.  Turner v. City of Paris,

2013 U.S. App. Lexis 16260 (6th Cir. 2013), also involved a claimed
entitlement to light duty work.  Turner worked in the Paris, Kentucky
waste water treatment plant.  He injured his back, resulting in strict
lifting restrictions, which eventually became permanent.  A tempo-
rary arrangement allowing Turner to perform light duty work ended,
and the city concluded that Turner could not perform the essential
functions of his former position.  It terminated his employment.  The
Sixth Circuit affirmed the trial court’s dismissal of Turner’s resulting
lawsuit, rejecting his argument that the city did not engage in the re-
quired “interactive process” of determining whether reasonable ac-
commodation could be provided.  It also rejected the argument that
there were vacant positions in which he could be placed.  The ap-
pellate court recognized that, while the ADA mandates reasonable
accommodation such as a transfer, an employer need not displace
another employee, or waive essential job requirements, or create a
new position to make room for a disabled worker. �

MICHIGAN 
SUPREME COURT UPDATE

Richard A. Hooker
Varnum

Fuhr v Trinity Health Corp, No 147158 (Order 10-2-13); rev'g,
COA No 309877 (2013) (unpub)

Plaintiff had worked for Defendant since 2007.  He was promoted
to a newly-created position of Surgical Services Informatics Manager,
an inventory accounting and control position.  On numerous occasions
after his promotion, he was criticized and counseled for his lack of in-
terpersonal skills and his overall ineffectiveness.  By early April 2010,
there was documented evidence Defendant intended to terminate
Plaintiff's employment.

On April 15, 2010, Plaintiff called the U.S. Attorney's Office and
reported what he felt to be unlawful overbilling by one of Defendant's
vendors, and followed this call the next day with a similar report to De-
fendant's Integrity Officer.  On May 10, Plaintiff was discharged from
employment in a meeting with first, his supervisor and Defendant's Vice
President, and then with the Vice President alone.

Plaintiff sued, alleging a violation of Michigan's Whistle-
blower's Protection Act, MCL 15.361 et seq. In his Complaint, he
claimed without specificity he had been terminated for reporting the
unlawful overbilling to the U.S. Attorney's Office.  Later, at his dep-
osition, Plaintiff claimed for the first and only time that the Vice Pres-
ident told him in the termination meeting the call to the U.S.
Attorney's Office was the reason he was being discharged.

Defendant was granted summary judgment by the trial court, but
the Court of Appeals reversed in an unpublished decision, finding the
trial court had essentially usurped the role of the jury by deciding a
factual dispute on the central issue:  Defendant's motivation.  Court
of Appeals Judge Hoekstra dissented, citing Scott v. Harris, 550 U.S.
372, 380 (2007) for the proposition a party cannot create a factual
issue simply by giving a different story, when that story is blatantly
contradicted by the remainder of the record.  Here, the pleadings were
devoid of any reference to the Vice President's alleged statement, and
Defendant had produced significant evidence the decision to dis-
charge Plaintiff had been made well prior to the alleged overbilling
report. In a one-page Order, the Supreme Court reversed the Court of
Appeals for the reasons indicated by dissenting Judge Hoekstra, and
ordered the original summary judgment for Defendant reinstated.

[Practitioners' note:  When faced with a potential "he said/she said"
dispute on a key fact, it's advisable to at least reference your client's ver-
sion in the pleadings. Employers' note:  Document, document, docu-
ment….and always conduct termination and other adverse employment
action meetings with no fewer than two employer representatives.]   �
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ON SIGNATURE BLOCKS
AND FENG SHUI

Stuart M. Israel

Legghio & Israel, P.C.

Brief writing, every juris doctor knows, requires painstaking
attention to form as well as content. This entails rules compliance:
respecting page and word limits and type-size requirements, and in-
cluding all the right parts, like issue statements, authorities tables,
etc. Good form also includes attention to feng shui, yin and yang,
and the flow of qi. If it is worth filing, say, a motion to compel an-
swers to interrogatories, nothing less than a perfect motion will do.
As Keats put it, “Beauty is truth, truth is beauty…”

Space does not permit comprehensive treatment of this topic
here, so I will concentrate on one component of every brief: the sig-
nature block.

I use as an example the signature block of my opponent in an
ongoing federal case. He is a fine lawyer. He has blue-chip academic
credentials and is an experienced litigator in a BigLaw firm. But the
feng shui of his signature block is ongepotchket. It can be fixed with
a little enlightenment and some simple edits. I am here to help.1

Here is his signature block (with identifying content changed
to spare embarrassment):

Ralph Cheatham
Cheatham & Prosper, LLC
12345 Sixth Avenue
New York, New York 10005
Telephone: (555) 123-4567
Fax: (555) 765-4321
Email: rc@cp-biglaw.com

To achieve harmony in this instance, less is more.

First, we must eliminate the fax number. Facsimile transmis-
sion has gone the way of the demurrer (and the dinosaur). My firm’s
once-constantly-whirring fax machine now mostly gathers dust.
When it does operate, it receives faxes in three categories.

1. Medical records. These are addressed to my law
partner who requests and pays in advance for such
records. They are mostly from his clients’ treating
doctors. For many doctors, it seems, records-faxing
is as much a profit center as providing medical serv-
ices.

2. Documents from clients who do not use email.
Typically, these clients are non-computer-using re-
tirees. They go to OfficeMax or Kinko’s to transmit
important papers more quickly than the U.S. mail
(which would require outsourced photocopying
anyway).

3. Sale notices. Typically, these announce self-pro-
fessed great deals on office supplies and pizzas.

I don’t remember the last time I got a fax from a lawyer, much
less from a court.

Anyway, in the unlikely event that a judge wants to fax you

an order or notice or contempt citation, because for some reason the
ECF system or email won’t do the job, the case manager will call
and ask for your fax number. In the event that your opponents want
to send you after-hours-Friday-night faxes, too bad. Let them use
email.2

Second, once the fax number is gone from the signature
block, we can eliminate the other labels—“telephone” and
“email”—as unnecessary. Indeed, 97% of litigators, 89% of judges,
and 100% of 12-year-olds recognize—without a label—that ten-
digit numbers in 3-3-4 configurations are phone numbers. They
know, too, that combinations of letters, words, and numbers which
include the “@” symbol and end with “.com” or “.org” or “.edu” or
“.mil” or dot-something-or-other are email addresses.3

Here is the signature block my opponent ought to be using:

Ralph Cheatham
Cheatham & Prosper, LLC
12345 Sixth Avenue
New York, New York 10005
(555) 123-4567
rc@cp-biglaw.com

You can use this form, too. It is succinct, simple, balanced,
and displays good feng shui. It is functional, too. It tells me exactly
where to send my response demonstrating beyond peradventure that
my opponent’s motion is utterly devoid of merit.

—END NOTES— 

1 Ongepotchket means, inter alia, overdone in the feng shui department. Inter alia means
“among other things.” Feng shui, broadly, is the orientation, placement, or arrangement
of things to maximize yin and yang and accommodate qi. Yin and yang are the ingredi-
ents of harmony. Qi is the life force, the substance of everything, energy. Google is a
search engine for finding dictionary definitions of these words, available over the Inter-
net, but not by facsimile. A dictionary is a type of book in common use before the In-
ternet.

2 Federal courts do not ask for fax numbers. See e.g., U.S. Dist. Ct., E.D. Mich. L.R.
5.1(a)(1)(E)(i): “(1) Required Information. All papers presented for filing must include:…
(E) the following contact information: (i) For an attorney: Name, office address, e-mail
address, telephone number, and state bar identification number.” And see U.S. Dist. Ct.,
W.D. Mich. L.R. 5.7(e)(i): “(e) Signature. (i) Attorneys….The identity of the registered
attorney submitting the electronically filed document must be reflected at the end of the
document by means of an ‘s/[attorney’s name]’ block showing the attorney’s name, fol-
lowed by the attorney’s business address, telephone number, and e-mail address.” 

Michigan courts don’t seem interested in fax numbers either. See e.g., M.C.R.
2.113(C)(1)(e): “every pleading must contain a caption stating…(e) the name, business
address, telephone number, and state bar number of the pleading attorney.” 

In short, most court rules call for the attorney’s name, office and email addresses, phone
number and, in some instances, bar number, but do not mention the attorney’s fax number.
Expressio unius est exclusio alterius.

3 These statistics, apparently, do not apply to appellate litigators and appeals court judges.
See e.g., U.S. Ct. App., Sixth Cir. L.R. 25(d)(1): “The attorney must use a signature block
in substantially the following form, without a graphic or electronic signature:

 /s/ Attorney Name

 Attorney Name

 ABC Law Firm

 1234 First Street

 Cincinnati, Ohio 45202
 Telephone: (513) 987-6543

 E-mail: AttorneyName@abclawfirm.com

 Attorney for _____________________.”

The word “substantially,” however, suggests that your brief will be acceptable even if you omit
the words “Telephone” and “E-mail.” And, of course, no fax number is required. Also, to be
safe, it is best to interpret the “graphic or electronic signature” prohibition as applying to the en-
tire signature block, so it would be prudent to eliminate smiley faces and other emoticons. �
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MERC UPDATE
Catherine E. Tucker

White, Schneider, Young & Chiodini, P.C.

A summary of four recent Decisions issued by the Michigan
Employment Relations Commission follows.  Decisions of the
Commission may be reviewed on the Bureau of Employment Re-
lations’ website at www.michigan.gov/merc.

Unfair Labor Practices

City of Southfield (Fire Department) -and- Southfield Fire
Fighters Association, Local 1029 -and- Michael Albo, Case Nos.
C13 C-047 & CU13 C-008 (July 26, 2013)

On June 5, 2013, Administrative Law Judge (“ALJ”) David
M. Peltz issued his Decision and Recommended Order finding
that Respondents City of Southfield (“the Employer”) and South-
field Fire Fighters Association (“the Union”) did not violate Sec-
tion 10 of the Public Employment Relations Act (“PERA”) and
recommending that the Commission dismiss the charges and com-
plaint.  No party filed a timely exception.  Accordingly, the Com-
mission has adopted the ALJ’s recommended order as its final
order.

On March 8, 2013, Michael Albo (“the Charging Party”) ini-
tiated this action by filing unfair labor practice charges against his
Employer and his Union, alleging that his Employer had retaliated
against him for reporting misconduct by his supervisor, Fire Mar-
shall James Dundas.  Despite the fact that he named the Union as
a party to one of the charges, Mr. Albo made no specific allega-
tions against the Union.

On March 21, 2013, ALJ Peltz issued an Order to Show
Cause, directing Mr. Albo to demonstrate why the charges he filed
should be not be dismissed for failure to state a claim upon which
relief can be granted as to either Respondent.  Although the re-
sponse to the Order was due on April 11, 2013, Mr. Albo never
filed any response.  As ALJ Peltz noted in his Decision and Rec-
ommended Order, “[t]he failure of a charging party to respond to
an order to show cause may, in and of itself, warrant dismissal of
the charge.”  See Detroit Federation of Teachers, 21 MPER 3
(2008).  ALJ Peltz ultimately concluded, however, that dismissal
of the charges on summary disposition was warranted in this ac-
tion irrespective of the Charging Party’s failure to respond to the
Order.

In his discussion, ALJ Peltz reviewed the Commission’s ju-
risdictional authority, noting that “it is not MERC’s role to hear
whistleblower claims, allegations of discrimination on the basis
of race, gender, religion, disability, national origin, or other gen-
eralized claims of unfair treatment.”  Instead, where an individual
charging party brings a claim against a public employer, the Com-
mission is limited to determining “whether the employer inter-
fered with, restrained, and/or coerced an employee with respect
to his or her right to engage in union or other protected concerted
activities.” Because Mr. Albo did not allege that the Employer dis-
criminated or retaliated against him based on his involvement or
participation in any union activities, ALJ Peltz concluded that dis-
missal of the charge against the Employer was warranted.

Likewise, ALJ Peltz concluded that dismissal of the charge
against the Union was warranted because the Charging Party

failed to state a cognizable claim under PERA.  In his discussion,
ALJ Peltz reviewed a union’s duty of fair representation under the
Act, noting that it consists of the following obligations:  “(1) to
serve the interests of all members without hostility of discrimina-
tion toward any; (2) to exercise its discretion in complete good
faith and honest, and (3) to avoid arbitrary conduct.”  See Vaca v
Sipes, 386 US 171 (1967); Goolsby v Detroit, 419 Mich 651
(1984).  As ALJ Peltz explained, “[t]he fact that an individual
member is dissatisfied with the union’s efforts or ultimate decision
is insufficient to constitute a breach of the duty of fair representa-
tion.”  See Eaton Rapids Ed Assoc, 2001 MERC Lab Op 131.  In-
stead, “[t]he union’s actions will be held to be lawful as long as
they are not so far outside a wide range of reasonableness as to be
irrational.”  See Air Line Pilots Ass’n v O’Neill, 499 US 65, 67
(1991); City of Detroit, Fire Dep’t, 1997 MERC Lab Op 31, 34-
36.  

In the charge filed against the Union, Mr. Albo alleged merely
that Mr. Dundas was the vice president of the Union.  Signifi-
cantly, the charge did not assert that Mr. Dundas acted in his offi-
cial Union capacity when he purportedly retaliated against Mr.
Albo or that the Union sanctioned Mr. Dundas’ actions.  Accord-
ingly, ALJ Peltz concluded that Mr. Albo failed to “identify any
action on the part of the Union which would support a finding that
the [Union] violated its duty of fair representation” and recom-
mended dismissal of the charge.

On July 26, 2013, the Commission issued its Decision and
Order, voting unanimously to adopt the Decision and Recom-
mended Order of ALJ Peltz and to dismiss the charges filed by
Mr. Albo against his Employer and his Union in their entireties.

Detroit Federation of Teachers -and- Carol I. Manciel, Case
No. CU13 C-009 (August 15, 2013)

On July 5, 2013, ALJ Peltz issued his Decision and Recom-
mended Order finding that Respondent Detroit Federation of
Teachers (“the Union”) did not violate Section 10 of PERA and
recommending that the Commission dismiss the charges and com-
plaint.  Neither party filed a timely exception.  Accordingly, the
Commission has adopted the ALJ’s recommended order as its
final order.

On March 15, 2013, Carol I. Manciel (“the Charging Party”)
initiated this action by filing an unfair labor practice charge
against her Union, alleging that it violated PERA by failing or re-
fusing to conduct a timely grievance hearing on her behalf.  On
May 16, 2013, ALJ Peltz issued an Order to Show Cause, direct-
ing Ms. Manciel to demonstrate why her charge should not be dis-
missed for failure to state a claim under PERA. Although the
response to the Order was due on June 6, 2013, Ms. Manciel never
filed any response or requested an extension to file a response.
Absent any response from the Charging Party, ALJ Peltz accepted
the following factual assertions set forth by the Union in its posi-
tion statement as true. On or about June 7, 2012, Detroit Public
Schools (“the District”) suspended Ms. Manciel for two (2) days.
On June 11, 2012, the Union filed a grievance challenging the sus-
pension.  The parties scheduled a grievance hearing for September
27, 2012, but that date was cancelled because another hearing ran
late.  The District later cancelled two alternative hearing dates at
the last minute.  On April 22, 2013, the parties held a grievance
hearing, which Ms. Manciel attended. In his discussion, ALJ Peltz
detailed a union’s duty of fair representation under PERA and the
standards that guide the Commission in reviewing an alleged vi-
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olation of this duty.  In relevant part, ALJ Peltz noted that “[a]
union does not breach its duty of fair representation merely by a
delay in the processing of a grievance as long as the delay does
not cause the grievance to be denied.”  Service Employees Inter-
national Union, Local 502, 2002 MERC Lab Op 185. In addition,
he emphasized that “a charging party must establish not only a
breach of the union’s duty of fair representation, but also a breach
of the collective bargaining agreement by the employer” in order
to “prevail on a claim of unfair representation.”  Goolsby v Detroit,
211 Mich App 214, 223 (1995); Knoke v East Jackson Sch Dist,
201 Mich App 480, 488 (1993).

Reviewing the instant charge as written, ALJ Peltz found that
there was no evidence of any act or omission by the Union which
would establish that it violated its duty of fair representation rel-
ative to Ms. Manciel. Instead, ALJ Peltz emphasized that the
Union filed a timely grievance on behalf of the Charging Party
and that a grievance hearing was ultimately held with Ms. Manciel
in attendance.  Likewise, ALJ Peltz found that there was no evi-
dence that the District’s decision to suspend Ms. Manciel for two
days constituted a violation of its collective bargaining agreement
(“CBA”).  Accordingly, ALJ Peltz concluded that Ms. Manciel
had failed to establish either that the Union had breached its duty
of fair representation under PERA or that the District had violated
the parties’ CBA.  Absent the two requisite showings for Charging
Party to prevail on a claim of unfair representation, ALJ Peltz rec-
ommended dismissal of the charge.

On August 15, 2013, the Commission issued its Decision and
Order, voting unanimously to adopt the Decision and Recom-
mended Order of ALJ Peltz and to dismiss the charge filed by Ms.
Manciel against her Union in its entirety.

Government Employees Labor Council -and- Richard J.
Smith, Case No. CU10 G-036 (September 12, 2013)

On April 25, 2012, ALJ Julia C. Stern issued her Decision
and Recommended Order finding that Respondent Government
Employees Labor Council (“the Union”)  violated its duty of fair
representation under §10(3)(a)(i) of PERA when it amended its
agency fee policy in July 2010.  However, the ALJ found that the
Union afforded Richard J. Smith (“the Charging Party”) adequate
procedural safeguards for the protection of his Abood rights before
requiring him to pay his 2010 agency fee and recommended that
the Commission dismiss that portion of his charge. See Abood v
Detroit Bd of Ed, 431 US 209 (1977). On June 18, 2012, Mr.
Smith filed exceptions to the ALJ’s Decision and Recommended
Order.  The Commission reviewed the record, found the Charging
Party’s exceptions to be without merit, and adopted the ALJ’s rec-
ommended order as its final order.

On July 20, 2010, Mr. Smith initiated this action by filing an
unfair labor practice charge against the Union, alleging that it vi-
olated its duty of fair representation toward him by failing to ac-
cord him certain rights of an objecting agency fee payer due to
him under PERA and the United States Constitution.  See Chicago
Teachers Union, Local No 1, AFT, AFL-CIO v Hudson, 475 US
292 (1986).  In his charge, Mr. Smith alleged that the Union failed
to provide him with an opportunity to challenge the calculation
of his agency fee before an impartial decision maker and violated
its obligation to provide him with an adequate explanation of the
basis of his fee within a reasonable period of time.

In its Decision, the Commission restated the following perti-

nent facts originally set forth in the ALJ’s Decision and Recom-
mended Order.  In early 2006, Mr. Smith, an employee of Calhoun
County (“the Employer”), resigned his membership in the Union
and filed a charge, alleging that the Union violated PERA by fail-
ing to honor his rights as an agency fee payer.  The parties settled
the 2006 charge, but Mr. Smith filed a second charge in 2007, al-
leging that the Union failed to provide him with an opportunity
to challenge the amount of his fee before an impartial decision
maker.  The parties agreed to use Arbitrator David Tanzman to ar-
bitrate the dispute, and Arbitrator Tanzman issued an award in
2008 in which he found that the Union had provided Mr. Smith
with adequate notice of how his agency fee was calculated.

Following arbitration, Mr. Smith became a member of the
Union again for a short period.  On July 1, 2009, however, Mr.
Smith resigned his membership for the second time and registered
his objection to having his agency fee used for purposes other than
collective bargaining, contract administration and grievance ad-
justment.  On February 8, 2010, Mr. Smith sent the Union a check
representing his agency fees from July 2009 through January 2010
and a letter requesting information about the computation of the
agency fee and a copy of audited expense statements.  On March
22, 2010, the Union sent Mr. Smith a copy of an audited expense
statement for the fiscal year ending June 30, 2009 and notified
Mr. Smith that his agency fee would be the equivalent of ninety-
four percent (94%) of the dues assessed to members. On March
29, 2010, Mr. Smith sent the Union a check for his February and
March 2010 fees, which he requested be placed in the “proper
amount” in an escrow account until a hearing could be held to ad-
dress several questions that he raised in an attached letter.

On April 22, 2010, the Union sent Mr. Smith a letter verifying
that the entire amount of his agency fee would be escrowed pend-
ing an arbitrator’s ruling on Smith’s challenges.  In the letter, the
Union also informed Mr. Smith that it would forward his chal-
lenges regarding the agency fees to Arbitrator Tanzman, who
would then make a determination of the appropriate agency fees
for 2010.  In response, on April 26, 2010, Mr. Smith sent a letter
to the Union objecting to Arbitrator Tanzman’s appointment and
pointing out that the Union’s agency fee policy required it to file
for a hearing of the dispute with the American Arbitration Asso-
ciation (“AAA”).  

Regardless, the Union requested that Arbitrator Tanzman
issue a decision on the appropriate amount of the fees, which he
did in the form of a letter in which he concluded that the Union
had properly calculated the amount of the agency fee.  Likewise,
he determined that the Union had met its burden of establishing
the amount of its chargeable expenditures and justifying the
amount of the fee charged to Mr. Smith. Significantly, in his letter,
Arbitrator Tanzman noted that the Union had requested to resolve
this matter without a hearing in order to reduce costs.  Arbitrator
Tanzman also emphasized that because “this Arbitrator was orig-
inally selected by MERC ALJ Stern,” the requirement that the de-
cision-maker be impartial had been satisfied.  In addition, he stated
that the Union had informed him that it was in the process of
amending its agency fee policy to provide that subsequent chal-
lenges by the same agency fee pay remain under the jurisdiction
of the arbitrator who previously decided the challenged and or-
dered the Union to amend its policy “in accordance with these
proceedings.”  Pursuant to this order, the Union amended its
agency fee policy in July of 2010.  

(Continued on page 22)
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In its discussion, the Commission reviewed the landmark
Abood decision in which the Supreme Court upheld agency fee
systems.  In relevant part, the Abood Court held that a “nonmem-
ber employee has the burden of raising an objection to an agency
fee,” but “the union bears the burden of proving the validity of the
assessment.”  Abood, 431 US at 239-241.  The Commission also
reviewed the related Hudson decision, in which the Supreme
Court outlined the procedural safeguards required of an agency
fee system.  In Hudson, the Court held, in relevant part, that an
objecting agency fee payer is entitled to “[a]n adequate explana-
tion of the basis for the fee, a reasonably prompt opportunity to
challenge the amount of the fee before an impartial decision
maker, and an escrow for the amounts reasonably in dispute while
such challenges are pending.”  Hudson, 475 US at 310.   

In addition to reviewing the requirements of an agency fee
system, the Commission detailed the elements of a union’s duty
of fair representation.  While the Commission acknowledged that
the duty of fair representation “does not apply to matters that are
strictly internal union affairs, which do not impact the relationship
of bargaining unit members to their employer,” it also recognized
that “the collection of agency fees from nonmembers cannot be
characterized as purely an internal union matter.”  West Branch-
Rose City Ed Ass’n, 17 MPER 25 (2004).  Indeed, the Supreme
Court has held that collection of agency fees from nonmembers
beyond those necessary to finance bargaining activities violates a
union’s duty of fair representation and a nonmembers’ First
Amendment rights.  See Communication Workers v Beck, 487 US
735 (1988). Based on the relevant authority, the Commission em-
phasized that a union’s duty of fair representation under
§10(3)(a)(i) of the Act requires it “to acknowledge the Abood rights
of agency fee payers” and noted that its “failure to implement pro-
cedures adequate to safeguard an employee’s Abood rights violates
the union’s duty of fair representation.”  In addition, the Commis-
sion pointed out that “a union violates §10(3)(b) of PERA if it
causes or attempts to cause a public employer to take action against
an agency fee payer for failure to pay his or her fee.”  

In the instant charge, Mr. Smith alleged that this Abood rights
were violated because the Union failed to provide him with infor-
mation about his agency fee automatically and within a reasonable
time period.  Like ALJ Stern, however, the Commission rejected
this argument on the basis that no agency fees were deducted from
Mr. Smith’s paycheck.  Instead, he made payments sporadically
and the Union did not attempt to enforce an agency shop provision
in its contract or to force Mr. Smith to pay his fee.  Accordingly,
the Commission reasoned that there was no potential impact on
Mr. Smith’s employment, and, therefore, that the Union had not
violated its duty of fair representation as to Mr. Smith on this
basis.

Likewise, the Commission concluded that the Union did not
violate its duty of fair representation by requesting that Arbitrator
Tanzman decide Mr. Smith’s challenge to the amount of his 2010
agency fee.  In its analysis, the Commission reasoned that because
Mr. Smith and the Union had mutually agreed to select Arbitrator
Tanzman in 2007, the Union did not unilaterally select Arbitrator
Tanzman to hear the 2010 dispute.  Because the initial selection
of Arbitrator Tanzman complied with the standards outlined in
Hudson, the Commission determined that the Union’s decision to

require Mr. Smith to have his successive challenge “heard by the
same arbitrator represents a reasonable way of preventing com-
pulsory subsidization of ideological activity without unduly bur-
dening a union’s ability to require every employee to contribute”
to bargaining costs.”  See Hudson, at 302.

Similarly, the Commission agreed with ALJ Stern that the
Union did not breach its duty of fair representation by failing to
grant Mr. Smith a hearing before Arbitrator Tanzman rendered his
decision.  Contrary to Mr. Smith’s assertions, no cited authority
requires an oral hearing on the propriety of an agency fee.  More-
over, in its analysis, the Commission reasoned that because Arbi-
trator Tanzman had all relevant evidence before him when he
rendered his decision, Mr. Smith was “not deprived of a fair deci-
sion on his challenges.”  Accordingly, the Commission concluded
that Mr. Smith had “the opportunity to have his objections ad-
dressed in a fair and objective manner by an impartial decision
maker,” as is required by the law.

Although ALJ Stern determined that the Union had not vio-
lated its duty of fair representation for any of the reasons detailed
above, she concluded that the Union had violated this duty by
amending its agency fee policy in July 2010 to require nonmem-
bers to make a formal request to receive information about the
amount of their service fee and how it was calculated and to pro-
vide for the unilateral selection of an arbitrator by the Union.  In
her discussion, ALJ Stern explained that, pursuant to Hudson, “a
union must provide nonmembers with information about the
amount of the service fee, as well as the method by which that fee
was calculated, without formal request.”  In addition, she empha-
sized that Hudson expressly prohibits the unilateral selection of
an arbitrator by either party.  Instead, she concluded that Hudson
requires the parties to select an impartial arbitrator and issued a
Recommended Order, directing the parties here to develop a
“method for the selection of an impartial arbitrator to decide chal-
lenges made by nonmember fee payers to the amount of their
agency fees which does not give the union the right to unilaterally
select the arbitrator.”

On September 12, 2013, the Commission issued its Decision
and Order, voting unanimously to adopt the ALJ’s Decision and
Recommended Order in its entirety.

Election Issues

Faust Public Library -and- Michigan AFSCME Council 25,
AFL-CIO, Case No. R09 D-053 (September 16, 2013)

In April of 2009, the Michigan AFSCME Council 25, AFL-
CIO (“the Union”) filed an election petition seeking to represent
a unit consisting of approximately thirty-nine (39) employees of
the Faust Public Library of Westland (“the Employer”).  The par-
ties entered into a consent election agreement, stipulating that the
proposed bargaining unit would include “all librarians, library as-
sistants, pages, administrative assistant, technology coordinator
and maintenance” employees and exclude the “director, secretary
to the director, head of adult services, head of children services,
head of circulation, and all other employees.”  On August 27,
2009, the election was held and a majority of the thirty-seven (37)
voters cast ballots rejecting representation by the Union.  

Following the election, the Union filed an unfair labor prac-
tice charge, alleging that the Employer had laid-off or terminated
three employees prior to the election in retaliation for their adher-

MERC UPDATE
(Continued from page 21)
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ence to the Union.  In its Charge, the Union also alleged that the
Employer engaged in conduct that interfered with its employees’
free choice in the election.  ALJ Doyle O’Connor conducted a
hearing on the Charge.  Following the hearing, the Board rein-
stated the three employees at issue, and the parties reached a set-
tlement agreement.  The agreement provided, in pertinent part, (1)
that the parties would hold a new election in which the Employer
promised to remain neutral; (2) that four named employees would
vote on challenged ballots; and (3) that “MERC shall determine
the employees’ eligibility to vote, if necessary.”

Pursuant to the settlement agreement, on May 23, 2012, the
parties held a second election in which thirteen (13) employees
voted for representation by the Union and thirteen (13) employ-
ees voted against representation.  In addition, three (3) employees
cast challenged ballots, to include Marilyn Kwik, a librarian and
head of adult services; Diane Mehl, a non-librarian and head of
circulation; and Lisa Hausman, a librarian and head of children’s
services.  The Employer challenged the validity of these ballots
on the basis that the voters were supervisors who should be ex-
cluded from the unit.  During proceedings before the Elections
Officer, the Union conceded that Ms. Kwik and Ms. Mehl were
supervisors with the actual power to hire and fire and, therefore,
properly excluded from the unit. The Union maintained, however,
that, as head of children’s services, Ms. Hausman lacks authority
to hire and fire.  Accordingly, the Union argued that Ms. Haus-
man is not a supervisor and, therefore, cast a valid ballot in the
election.

Absent voluntary resolution by the parties as to the status of
Ms. Hausman’s position and ballot, the Elections Officer referred
the matter for an evidentiary hearing.  Prior to the hearing, ALJ
O’Connor advised the parties that “the Commission’s independent
determination as to supervisory status is, and must be, based on
an actual controversy regarding the duties assigned to and per-
formed by a particular disputed position.”  At the hearing, the Em-
ployer presented facts as to the duties of Ms. Kwik and Ms. Mehl,
which remain uncontested, and the parties introduced several joint
exhibits and the testimony of Ms. Hausman and Sheila Collins,
the newly hired library director. Following the hearing, the Com-
mission reviewed the record and the parties’ post-hearing briefs
in reaching a decision as to the issue before it:  “whether the
record evidence establishes factually that Hausman, as head of
children’s services, performs duties that make her a statutory su-
pervisor.”  

The Commission began its discussion by noting that, in a rep-
resentation matter, the proponent of exclusion bears the burden of
proving that inclusion of the position in a particular unit would be
improper under the Act. See Lake Co & Lake Co Sheriff, 1999
MERC Lab Op 107; Antrim Kalkaska Cmty Mental Health, 1998
MERC Lab Op 11, 15. As a preliminary matter, the Commission
also emphasized that its “decision making about unit placement
is not, and cannot be, driven by the formal title given to a position
by an employer” and that “[m]erely giving a job a title of ‘super-
visor’ or ‘department head’ does not mean that the position nec-
essarily meets the criteria of a supervisor under PERA.”  See City
of Detroit, Dep’t of Pub Works, 2001 MERC Lab Op 20, 23;
Wayne Co, 1991 MERC Lab Op 219, 226.  Instead, its determi-
nation must be based on the actual duties assigned to a particular
job classification or position at a particular workplace.

Relative to this determination, the Commission devoted sig-
nificant attention to detailing Ms. Hausman’s employment history,

job description and job duties.  In her role as head of children’s
services, Ms. Hausman was charged primarily with “programming
for children,” “fitting existing staff into the schedule set by the li-
brary director,” “selecting books and other materials for the chil-
dren’s department,” and “determining the content of summer
reading programs.” Although Ms. Hausman was the only em-
ployee in the children’s section with a master’s degree in library
science and earned higher pay than other library staff in the chil-
dren’s department, she “literally worked side by side with the li-
brary associates.”  Notably, during her tenure as children’s
department head, Ms. Hausman never hired nor fired any staff.
Although Ms. Hausman “did sometimes do personnel evaluations
of staff” and “did occasionally serve in the position of supervisor-
in-charge,”, she was not involved in any interview, any discipli-
nary procedure, or in any pay review process.  

In addition, the Commission reviewed Section XI of the Em-
ployer’s Employee Handbook (“the Handbook”), which offers a
general job description for the various department heads, to in-
clude the head of adult services, the head of children’s services,
the head of technical and circulation services, and the head of
technology services.  In relevant part, the description indicates
that a department head works “’under general administrative di-
rection,” “supervises assigned areas,” “performs complex and
technical professional library work” and “supervises the depart-
ment.”  Significantly, the Commission noted that “none of the du-
ties that we recognize as indicating supervisory status,” such as
hiring, firing or disciplining, “are listed.”  Moreover, the Com-
mission emphasized that “[t]he colloquial use of the term ‘super-
vises’ in a document promulgated unilaterally by the Employer is
not determinative of the status of any of the four department
heads.”  (emphasis added).

Regardless of an employer-assigned job title or description,
a supervisor is “an employee whose principal work is substan-
tially different from that of his or her subordinates” and “who
possesses authority to hire, transfer, suspend, layoff, recall, pro-
mote, discharge, assign, reward, or discipline other employees,
or to effectively recommend such action.”  See Village of Paw
Paw, 2000 MERC Lab Op 370, 373; Kalkaska Co & Sheriff, 1994
MERC Lab Op 693, 699; MEA v Clare-Gladwin ISD, 153 Mich
App 792, 796-798 (1986); City of Holland, 2002 MERC Lab Op
40, 41.  On the basis of this definition, the Commission reasoned
that Hausman “never in fact exercised supervisory authority.”  In
particular, the Commission reiterated that Ms. Hausman never
hired, interviewed or set pay for any employees.  Likewise, the
Commission emphasized that Ms. Hausman “had had no role in
discipline,” a duty which the Commission has previously found
essential to establishing supervisory status.  See City of Detroit,
1996 MERC Lab Op 282, 286.  Instead, the Commission con-
cluded that “[u]nlike the supervisory department heads, Hausman
does not have authority over other librarians.”  Although the
Commission acknowledged that “Hasuman certainly has higher
status and authority over lesser credentialed staff,” it determined
that this status “is premised on her being a more experienced craft
employee or team leader, rather than possessing true supervisory
authority” or “any significant human resources or labor relations
function.”  

Based on its analysis, the Commission concluded that the po-
sition held by Ms. Hausman as head of children’s services does
not qualify as a supervisory role.  Accordingly, the Commission
ordered that the challenged ballot cast by Hausman should be
opened and counted with the certified election results. �
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INSIDE LAWNOTES
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