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about their immigration status on Facebook and YouTube.  Prac-
titioners seeking further guidance are encouraged to review these
three Reports as they provide several fact specific examples of
what the General Counsel’s Office believes to be proper and im-
proper employer conduct.6 The Reports also provide significant
discussion as to how specific language in employer policies – con-
fidentiality provisions, for example – may chill Section 7 rights.7

Notably the May 2012 report contains an entire social media pol-
icy that the Acting General Counsel considers to be lawful under
the NLRA.  

II. GUIDANCE FROM THE BOARD
In August and September 2012, the National Labor Relations

Board (“Board”) issued two decisions that provide guidance to
employers seeking to regulate employee conduct on social media.
Though the two decisions are the first time the Board has weighed
in on the issue, the decisions should come as no surprise given the
Acting General Counsel’s activity as well as the fact that several
Administrative Law Judges have also examined the extent to
which: (1) employees may engage in protected, concerted activity
using social media;8 and (2) employer policies may be so overly
broad so as to chill Section 7 rights.9

A. Costco Wholesale Corporation
On September 7, 2012, the NLRB weighed in on the social

media discussion and issued its first decision in Costco Wholesale
Corp.10 In Costco, the Board reviewed several policies implicat-
ing employee social media use and found that Costco violated the
NLRA because these policies were unlawfully overbroad.  For ex-
ample, the Board concluded that several of Costco’s policies gov-
erning the disclosure of “confidential” information – including
“payroll,” employee contact information, and “all information re-
lating to Costco and its employees” – unlawfully chilled discus-
sions regarding wages, hours, and other terms and conditions of
employment.

One of the key policies at issue directly governed electroni-
cally posted statements by employees:

Employees should be aware that statements
posted electronically (such as online message
boards or discussion groups) that damage the
Company, defame any individual or damage
any person’s reputation . . . may be subject to
discipline, up to and including termination of
employment.

Finding that this policy violated the NLRA because it was
unlawfully overbroad, the NLRB reasoned that “the broad prohi-
bition against making statements that ‘damage the Company, de-
fame any individual or damage any person’s reputation’ clearly
encompasses concerted communications protesting the [Com-
pany]’s treatment of its employees.”  “[N]othing in this rule,” con-
tinued the NLRB, “even arguably suggests that protected
communications are excluded from the broad parameters of the

(Continued on page 2)
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I. INTRODUCTION
Over the past several years, there has been quite a bit of ac-

tivity regarding the application of the National Labor Relations
Act (“NLRA”) to employers’ attempts to regulate employee use
of social media.  Certainly the concepts are not new: Under Sec-
tion 7 of the NLRA, employees – not just those in a union – have
the right to engage in protected, concerted activity, such as the
right to discuss wages, hours, and other terms and conditions of
employment and these rights extend to employees who use social
media.  According to some, social media has essentially become
the “new water cooler” that facilitates communications with
coworkers, clients, customers, and the general public.  Employers,
in turn, have sought to place parameters around such communi-
cations by adopting social media policies.  Given the significant
risk and liability associated with employee misuse of social media,
such policies make sense, but should be: (1) crafted to ensure that
the policy does not “chill” employee rights to engage in protected
concerted activity; and (2) applied in a manner such that employ-
ees are not disciplined or discharged for engaging in protected
concerted activity.

Indeed, the National Labor Relations Board’s (“NLRB” or
“Board”) Acting General Counsel has placed heightened emphasis
on the application of the NLRA to social media, primarily focus-
ing on whether employer policies are so overly broad that they
“chill” NLRA rights and whether an employee was unlawfully
disciplined or discharged because of his or her Section 7 activities.
Until recently, for example, the Acting General Counsel required
all Regional Directors to submit “[c]ases involving employer rules
prohibiting . . . protected concerted activity using social media,
such as Facebook or Twitter” to the General Counsel’s Division
of Advice for review.1 The Acting General Counsel’s office has
also published three separate “Report[s] of the Acting General
Counsel Concerning Social Media Cases” (“Reports”) in response
to “[r]ecent developments in the Office of the General Counsel
[that] have presented emerging issues concerning the protected
and/or concerted nature of employees’ Facebook and Twitter post-
ings, the coercive impact of a union’s Facebook and YouTube
postings, and the lawfulness of employers’ social media policies
and rules.”2 Published in April 2011,3 January 2012,4 and May
2012,5 the Reports broadly cover whether an employee’s social
media use was protected/concerted activity, whether the em-
ployer’s social media policy was too broad and thus chilled pro-
tected/concerted activity, and whether a union engaged in
unlawful conduct by posting interviews with non-union workers
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rule.”  The policy did not, for example, “present accompanying
language that would tend to restrict its application” to non-pro-
tected statements or conduct “that is malicious, abusive, or unlaw-
ful.”  Accordingly, the NLRB concluded, “employees would
reasonably conclude that the rule requires them to refrain from
engaging in certain protected communications (i.e., those that are
critical of the [Company] or its agents).”  

Whereas most of the Board’s decision in Costco seemed to
track the reasoning identified in prior reports from the Acting Gen-
eral Counsel and decisions from Administrative Law Judges, the
Board included language that may signal a willingness to consider
the argument that a savings clause or disclaimer would be suffi-
cient to cure an otherwise unlawfully overbroad provision:

Indeed, there is nothing in the [electronic post]
rule that even arguably suggests that protected
communications are excluded from the broad
parameters of the rule.  In these circumstances,
employees would reasonably conclude that the
rule requires them to refrain from engaging in
certain protected communications (i.e., those
that are critical of the [Company] or its agents).

It should be noted that both Administrative Law Judges and
the Acting General Counsel have taken the position that such sav-
ings clauses/disclaimers cannot cure otherwise unlawfully over-
broad policies.

B. Karl Knauz Motors, Inc.
A few weeks after issuing its decision in Costco, the NLRB

issued its second decision regarding social media.  On September
28, 2012, the Board issued its decision in Karl Knauz Motors, Inc.
d/b/a Knauz BMW,11 a case that reviewed whether an employee
was discharged in violation of the NLRA and whether the em-
ployer’s policies were unlawfully overbroad.  Specifically at issue
in Karl Knauz Motors were two posts on Facebook by a salesper-
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son at a BMW dealership.   The first complained about how he
thought food provided at a sales event – hot dogs and chips – was
inappropriate given the company’s high end clientele and thus af-
fected his potential commission and the second was a post mock-
ing an accident that had occurred at an adjacent but related
dealership.

During the administrative hearing, the ALJ found that while
the first post regarding the food was protected concerted activity
despite the fact that no other employees commented on his post,
the employer took no action against the employee because of this
post.  Rather, the ALJ concluded that the employer discharged the
employee because of his second Facebook post regarding the ac-
cident.   Since the post regarding the accident was not related to
any employees’ terms and conditions of employment, the ALJ
concluded the employer did not violate the NLRA when it dis-
charged him.

Agreeing with the ALJ, the Board adopted the ALJ’s finding
that the employer lawfully discharged the employee solely be-
cause of his unprotected Facebook postings about the auto acci-
dent.  Based on this decision, the Board found it unnecessary to
pass on whether the employee’s post regarding the food at the
sales event was protected.  The Board also affirmed the ALJ’s
finding that the employer’s “courtesy” rule in its employee hand-
book was unlawfully overbroad.  Among other things, the “cour-
tesy” rule stated that:

Courtesy is the responsibility of every em-
ployee.  Everyone is expected to be courteous,
polite and friendly to our customers, vendors,
and suppliers, as well as to their fellow employ-
ees.  No one should be disrespectful or use pro-
fanity or any other language which injures the
image or reputation of the Dealership.

In so holding, the Board reasoned that “employees would
reasonably construe the rule’s broad prohibitions against ‘disre-
spectful’ conduct and ‘language which injures the image or repu-
tation of the Dealership’ as encompassing Section 7 activity, such
as employees’ protected statements – whether to coworkers, su-
pervisors, managers, or third parties who deal with the [employer]
– that object to their working conditions and seek the support of
others in improving them.”  Notably, however, citing Costco, the
NLRB once again seemed to leave the door open for a savings
clause/disclaimer argument: “there is nothing in the rule, or any-
where else in the employee handbook, that would reasonably sug-
gest to employees that employee communications protected by
Section 7 of the Act are excluded from the rule’s broad reach.”
Whether the Board ultimately will conclude that a savings clause
or disclaimer will save an otherwise unlawfully overbroad policy
or rule remains unsettled, however.

III. CONCLUSION
The decisions in Costco and Karl Knauz, when considered in

light of prior Board Decisions and the recent activity by the Acting
General Counsel and decisions from Administrative Law Judges,
should not have been particularly surprising.  More importantly,
the decisions underscore the importance for employers – even
those without a unionized workforce – to revisit their policies (in-
cluding their social media policy) to ensure compliance.  Employ-
ers should also take extreme care when taking an adverse action
against an employee for his or her usage of social media, espe-
cially where that usage relates in any way to work.  Finally, it
should be noted that the Board has yet to address whether an em-
ployer’s social media policy is a mandatory subject of bargaining.

That said, “[i]t is well established that work rules that can be
grounds for discipline are mandatory subjects of bargaining”12 and
therefore social media policies are likely “other terms and condi-
tions of employment” that must be bargained.13

Update: After this article was prepared, the NLRB issued
Hispanics United of Buffalo, 359 NLRB No. 37 (2012), affirming
that the nonunion employer violated the NLRA by discharging
employees for engaging in protected, concerted activity on social
media using Facebook, announcing it would examine employee
activity on social media using the same “analytical framework”
in place prior to the advent of social media.
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DON’T LET THE BED BUGS
BITE: DO YOUR CLIENTS 
NEED A BED BUG POLICY?

Brett J. Miller
The Kitch firm

In June 2012, the Detroit News ran a front page article entitled
“Detroit Bus Drivers Seek Bedbug Relief.” According to the article,
bus drivers were complaining of bed bugs on the buses and seeking
employer intervention. According to the Michigan bed bug registry,
these tiny pests have been reported throughout the Detroit area as well
as in Ann Arbor, Lansing, Flint, Grand Rapids, Traverse City, Kala-
mazoo, and other populated areas of Michigan.

Around the same time the Detroit News article appeared, this
author received a panicked call from a client in the furniture business.

A warehouse employee had reported bed
bugs in her apartment and claimed that
she had been bitten. The client wanted to
know what steps could be taken to keep
her out of the warehouse given that a bed-
bug-infested furniture warehouse may not
be the best business model. The client had
no bed bug policy and no precedent to
guide him.

The details of the background of bed
bugs and bed bug remediation are beyond

the scope of this article. For those interested, the State of Michigan
has a website dedicated to bed bugs that can be accessed online
(Google “bed bugs State of Michigan” to find the website).

For employers, bed bugs can be a very serious problem. Imagine,
for instance, that an employee in any of the following areas reports a
bed bug infestation in his or her home or body:

• Hospital or nursing home staff, including direct care givers or
laundry workers.

• Hotel cleaning or laundry staff
• Furniture manufacturer or retail employee
• Drycleaner or other laundry worker
• Clothing retail employee
The potential for a bed bug infestation from any one of these

employees is tremendous and can be damaging to a business. But,
what can an employer do? One option is to establish an employment
policy that sets forth expectations for an employee who may be car-
rying bed bugs to work.

In crafting a bed bug policy, an employer must answer several
questions:

1. How does the company plan to prevent bed bug infestations?
For instance, will the company conduct on-site inspections of
work areas (if allowable under an applicable collective bar-
gaining agreement), or will the employer rely on reports of
bed bugs in the work place from other employees or cus-
tomers?

2. Will employees have a duty to report bed bugs seen in the
workplace?

3. Will your policy require employees to report bed bug infes-
tations or bites from home?

4. What is the employer’s plan if an employee does have an in-
festation? Will the employee be granted leave to avoid the
risk of spreading bed bugs in the work place? Will the leave
be paid or covered by sick time?

“Formulating a work-
place bed bug policy.”
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5. Will the employer pay for an employee’s extermination costs
at home or require the employee to fix the problem and trust
that it is done competently?

How these questions are answered will depend on the em-
ployer’s industry and the severity of a potential bed bug threat. We
recommend, at a minimum, requiring employees to disclose bed bugs
spotted in the workplace and any bed bugs at home. Failure to so re-
port could lead to discipline up to and including termination. Em-
ployers should also reserve the right to conduct inspections of the
work place where possible.

There is, of course, the potential for liability from employee bed
bug issues regardless of how well crafted a bed bug policy may be.
For instance, there are OSHA concerns where there is a workplace
bed bug outbreak. While OSHA regulations do not specifically men-
tion bed bugs, the general duty clause states that “every closed work-
place shall be so constructed and maintained to prevent the entrance
of vermin...” Thus, bed bugs could lead to a host of problems under
OSHA and its attendant record keeping and reporting requirements.
We recently defended a MIOSHA claim of retaliation for allegedly
reporting bed bugs in a nursing home.

Likewise, there could be whistleblower lawsuits for employees
who report or threaten to report a bed bug issue. Workers’ compen-
sation could also be implicated if any employee claims an illness
based on a workplace-related bed bug bite.

There can also be a potential for discrimination claims. Any bed
bug policy should be crafted to avoid having a disparate impact on
certain protected classifications. Bed bugs are often found in low in-
come areas but can strike anywhere. Employers should not single out
any one group for bed bug inspections or other action.

Finally, employers must be aware of common law negligence
claims. If any employer is aware of workplace bed bugs and takes no
action, the employer could face a negligence lawsuit from employees
who become infested.

Given the potential for disruption of business and possible lia-
bility, any employer in the healthcare, hospitality and tourism, or
clothing/furniture retail industries should have an employee bed bug
policy. Employers should consult legal counsel before implementing
such a policy and before taking any adverse employment actions
against an employee who has a bed bug infestation.  �

SIXTH CIRCUIT 
EN BANC PANEL 
DECISION HOLDS

THAT THE AMERICANS
WITH DISABILITIES ACT

DOES NOT COUNTENANCE
MIXED MOTIVE CASES

William M. Saxton
Butzel Long

In Maddox v. University of Tennessee, 62 F.3d 843 (6th Cir.
1995), the Sixth Circuit applied the burden of proof causation
standard under the Rehabilitation Act, 29 U.S.C. 794(a), to a
claim under the ADA.  The Court held that to prevail in an ADA
action, the plaintiff must show that his or her disability was the
“sole” reason for an alleged adverse employment action.

In Lewis v. Humboldt Acquisition, Inc., 681 F.3d 312 (6th Cir.
2012), plaintiff was discharged from her job as a nurse at one of
defendant’s retirement homes in 2006.  In 2007, Lewis sued her
former employer under the ADA, alleging that defendant fired
her because she suffered from a medical condition that made it
difficult for her to walk and occasionally required her to use a
wheelchair.  Defendant alleged that she was fired for a tirade she
engaged in at work when she yelled, cursed and criticized her su-
pervisors.

At the close of trial, the court declined plaintiff’s request
to instruct the jury that if her disability was a “motivating fac-
tor” in the adverse employment action, she should prevail.  In-
stead, following the precedent established by Maddox, the trial
court instructed the jury that plaintiff could prevail only if the
fact that she had a disability was the “sole” reason for her ter-
mination.

On appeal, an en banc panel of the Sixth Circuit addressed
the issue of the appropriate causation standard for a plaintiff’s
claim under the ADA.  The en banc panel unanimously ruled that
the “sole reason” standard for determining causation under the
ADA is “wrong” and overruled the 17-year precedent of Maddox.

The court was, however, divided on the question of whether
the causation standard in ADA cases should be:  (1) the “but for”
causation standard as in the Age Discrimination In Employment
Act (ADEA) cases; or (2) the “motivating factor” causation stan-
dard as applied in Title VII cases.

When Lewis commenced her ADA action in 2007, the ADA
prohibited discrimination “because of” the disability of an em-
ployee.  Similarly, the ADEA prohibits discrimination “because
of” a person’s age.

In Gross v. FBL Financial Services, Inc., 557 U.S. 167
(2009), the Court stated that the ordinary meaning of the ADEA
requirement that an employer took an adverse employment action
“because of” age is that age was “the reason” that the employer
decided to act.  The Court held that under the plain language of
the ADEA to establish a disparate treatment claim, “a plaintiff
must prove that age was the “but for” cause of the employer’s

ICLE’S 38TH ANNUAL  LABOR 
AND EMPLOYMENT 
LAW INSTITUTE

Thursday and Friday, April 4-5, 2013
The Inn at St. John’s Plymouth

cosponsored by the Labor and Employment Law
Section of the State Bar of Michigan and the 
Federal Mediation & Conciliation Service
Register now for the 38th Annual Labor & Employment

Law Institute! This year’s Institute will cover the most impor-
tant developments and provide expert advice on how those
changes impact your practice. Join over 300 lawyers and HR
professionals from all over Michigan to address the latest is-
sues in labor and employment law.

Call the Institute of Continuing Legal Education at 1-877-
229-4350 or visit www.icle.org/labor.
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adverse decision.”  Gross, 557 U.S. at 177-178.  The ADEA does
not authorize an alleged mixed motives claim.

The majority of the en banc panel in Lewis held that the
Supreme Court decision in Gross “resolves this case.”  If “be-
cause of” a person’s age means “but for” age, then “because of”
a disability sets the same standard and requires that a plaintiff
claiming an ADA violation must show that his or her disability
was the “but for” cause of the employer’s adverse employment
decision.

As noted, when Lewis commenced her ADA action in 2007,
the ADA prohibited discrimination “because of” the disability of
an employee.  In 2008, the ADA was amended and now states
that it is unlawful to discriminate against an employee “on the
basis of” a disability.  42 U.S.C. § 12112(a).  The en banc ma-
jority noted the amendment to the ADA and said “later changes
to the ADA do not change things.”  So, “on the basis of” a dis-
ability establishes the same causation standard as “because of” a
disability, i.e., “but for cause.”

The minority of the en banc panel would hold that the cau-
sation standard for the ADA is the same as for Title VII, i.e., a
“motivating factor.”  This contention is premised on the fact that
the ADA is explicitly linked to Title VII by statute.  The ADA
provides that the “powers, remedies, and procedures” set forth in
Title VII shall apply to the ADA.  42 U.S.C. § 12117(a).  This,
the minority of the panel contends, clearly evinces Congress’ in-
tent that the ADA and Title VII are to be interpreted and applied
alike.

Further, the panel minority notes, the majority of the Circuit
Courts of Appeals agree and hold that the “motivating factor”
causation standard that is applicable in Title VII cases is equally
applicable in ADA cases.  See collected cases in Parker v. Co-
lumbia Pictures Industries, 204 F.3d 326, 336-337 (2nd Cir. 2000).

Epilogue
The Supreme Court has not ruled on the causation standard

under the ADA.  Since the 2008 amendment of the ADA did not
carry over the words “because of” a disability in proscribing dis-
ability discrimination, is the Court’s holding in Gross v. FBL Fi-
nancial Services that “because of” means “but for” causation
determinative or even relevant?

As amended, the ADA makes it unlawful to discriminate
against an individual “on the basis of a disability.”  42 U.S.C. §
12112(a).  Do the terms “because of a disability” and “on the
basis of a disability” have the same meaning?  If Congress in-
tended to maintain the causation standard deriving from the
words “because of a disability,” why did it change the causation
standard to “on the basis of a disability?”

In all likelihood, the Supreme Court will not concur with the
en banc panel majority decision in Lewis and will hold that “on
the basis of a disability” proscribes adverse employment actions
motivated in whole or in part by an individual’s disability. �

SIXTH CIRCUIT EN BANC
DECISION HOLDS THAT THE
AMERICANS WITH DISABILITIES 
ACT DOES NOT COUNTENANCE
MIXED MOTIVE CASES
(Continued from page 5)

THE 2012 BAR 
EXAMINATION: CRUEL AND
UNUSUAL PUNISHMENT

Stuart M. Israel
Legghio & Israel, P.C.

Only on rare occasions over the past decades have I thought
about my experience with the bar examination. It was a rite of
passage—like taking driver’s training and my first driver’s test
and like completing basic training at the start of my six years in
the Army Reserve. The bar exam process was necessary, time-
consuming, mostly boring, often stupid, and miserable. When I
passed, I experienced relief and a fleeting period of elation. Then
I moved on, the ordeal happily relegated to the past. Like the Bible
says, it was time to “put away childish things.”

Once in awhile, however, I would share my experience with
lawyer-aspirants. When I took the bar exam, lawyers were
lawyers. I had to walk seven miles in the snow to Hutchins Hall,
all uphill, sharpen my no. 2 pencil by candlelight using a pen
knife, write left-handed on a right-handed desk, and master the
Rule in Shelley’s case. So, over the years I have had little sympa-
thy for newly-minted J.D.s. I ran the gantlet; why shouldn’t they
do the same?

This year, however, I feel their pain. It started with the two
exam-takers working in my office. They acquainted me with this
year’s cruel and unusual bar exam process.

First, there is the long wait. They took the bar in July. The
results were to come in late October. Why does it take three
months to machine-grade the multistate questions and review the
essay answers? Even university professors, not known for cus-
tomer service, manage to get exam results out in a few weeks.

Second, there is the unveiling of the results. They were
mailed on Thursday, October 25. Mailed! One of the bar-takers
in my office got her mailed results the next Monday. Which is
worse, a root canal or standing at your mailbox on Friday, Satur-
day, andMonday waiting for bar results sent the previous Thurs-
day? The results were posted online, but not until Monday,
October 29, at 2:00 p.m.

Third, There is the well-wishing and kindly advice from the
SBM (State Bar of Michigan) Blog (http://sbmblog. typepad.
com/). Blecchh! On Thursday, October 25, the SBM Blog an-
nounced: “Michigan Bar Results Mailed Today.” It continued:

The results thus will be public in a few days. Congratu-
lations to the passers. For those of you who need to try
again, we remind you that you are in good company. Ac-
cording to Above the Law, among several famous and
successful people who didn’t pass the bar exam on the
first try are Hillary Clinton, Franklin Roosevelt, Califor-
nia Governors Pete Wilson and Jerry Brown, and former
Stanford Law School dean Kathleen Sullivan.

Lest passers become too complacent, it should be noted that
“among several famous and successful people” who passed the
bar, but whose bar memberships were, shall we say, not exactly
permanent, are Bill Clinton, F. Lee Bailey, Richard Nixon, and
Kwame Kilpatrick.

SBM Blog offered more congratulations and solace on Mon-
day morning, October 29, in advance of the afternoon posting
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when those for whom mail delivery did not do the job would learn
their fates.

The excruciating wait for the results of the bar exam ends
today as the Board of Law Examiners releases the names
of the successful applicants on its website after 2:00 p.m.
First, to those of you who are not on the list this time,
please try to take some consolation in the fact that many
successful members of the bar had to take the bar exam
more than once. You graduated from law school; you can
pass the bar. Accept comfort from friends and family
who care about you for who you are. They know that a
test is just a test, and that what counts is who you are.
And don’t let anyone kid you that they had an easy time
with the bar exam. It’s hard for everyone and there’s no
shame or dishonor in having to take the exam more than
once. You can do it.

To those of you on the list of passers, warmest congrat-
ulations. Try to hold on to the excitement and sense of
promise that you are feeling today. You are entering a
professional life that holds great potential for happiness
and satisfaction, but neither is guaranteed by your bar
card. They come only by hard work, perseverance
through hard times and bad luck, and a positive attitude.
I know lawyers who have achieved great professional
success but along the way have lost the sense of possi-
bility and idealism that they felt the day they learned they
had passed the bar. They let themselves fall out of love
with the law and the fault is theirs, not the law’s.

Enough preaching— here’s some practical advice. The
State Bar of Michigan is an invaluable resource for you,
and a tremendous bargain. (No kidding: ask your friends
in other professions, and your friends in other state bars.)
Make sure that you take advantage of your membership
— not just discounts, and free services, but also involve-
ment in sections and bar committees. And the heart of
the value we offer is association with the other members
of the State Bar of Michigan. You are now one of us.
Welcome.

Fourth, unfortunately, there
were to be many bar-takers for
whom those “discounts” and “free
services” and “involvement in sec-
tions and bar committees” would
have to be postponed.

There were 967 July 2012 bar
exam takers: 529 (55%) passed;
438 (45%) failed. Excluding the
145 “reapps,” 509 (62%) first-time
takers passed; 313 (38%) failed.
Only 20 (14%) “reapps” passed;
125 (86%) failed. The overall law
school failure records: Cooley,
58%; MSU, 38%; UDM, 57%; U-
M 20%; WSU, 36%; Toledo, 33%; other schools, 37%.

The October 29 Michbar posting was not quite as encourag-
ing as the SBM Blog to those “who need to try again.” The posting
advised: “Unsuccessful applicants should refer to their results let-
ters for applicable forms, fees and deadlines for the February 2013
bar examination.”

Bleak. Three years of law school. $120k in law school tuition.

$3,500-plus in bar exam fees, character and fitness investigation
costs, fingerprinting and driving record fees, and bar review course
tuition. And measureless hopes, dreams, blood, sweat, and tears.
SBM says: better luck next time.

The SBM Blog: “This is an apparent record low [passage
rate]. Last year the [passage] rate was 76%.” This unfortunate sit-
uation, the SBM blog opines, “is likely to fuel an ongoing con-
troversy about the fairness of the test and its validity as a measure
of professional competency.” Indeed.

The saying goes, “If it ain’t broke, don’t fix it.” I don’t know
exactly what fixes make sense.  Or whether needed fixes should
be applied within the law schools, or to bar review course purvey-
ors, or to the Board of Law Examiners, or to the bar exam, or to
the grading system. Or whether the fault is in our stars or in our-
selves. Something, however, is seriously “broke.”

The good news: congratulations to Stephanie Jackson and
Chris Bowers on being among the 55% bar exam passers who now
join our Learned Profession.  �

TELL INTERESTED 
NON-LAWYERS: JOIN THE

LEL SECTION
In 2012, the Labor and Employment Law Section of the

State Bar of Michigan amended its by-laws to allow non-
lawyers to become affiliate members. Specifically, the new by-
laws state as follows:

Persons other than State Bar of Michigan Members
may become, with approval of the Council, non-vot-
ing affiliates of the Section, upon payment of annual
dues as defined in Section 1.  Affiliates will not be
eligible for Council membership, but may assist in
the activities of the Section as requested and shall be
entitled to all other privileges accorded to Section
members by the Section.  Article II, Section 5.

The annual membership dues of the Section are $35.  Sec-
tion membership entitles affiliates to receive Labor and Em-
ployment Lawnotes, the Section’s quarterly journal covering
case developments, updates in labor and employment law, and
Section news.  In addition, Section membership entitles affil-
iates to discounted (and sometimes free!) attendance at semi-
nars and events hosted by the Section, including the
Mid-Winter meeting/dinner in January, ICLE’s Labor and Em-
ployment Law Institute in April, the Westside event in May,
the SpringBoard Seminar in June, the Section’s Annual Meet-
ing in September, and the Holiday Party in December.

The Council extends a special invitation to human re-
sources personnel, union officials, arbitrators, professors, legal
assistants, and other legal professionals, but anyone interested
in labor and employment law is welcome to join!  Please for-
ward this information to anyone who might be interested, and
have them contact the State Bar of Michigan at 517-346-6414
or handerson@mail.michbar.org.

“Notice of the 
bar exam results.”
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Significantly, Employment Litigation in Michigan offers
more than just a summary of controlling law. It advises as to
the nuances in the law that might be easily overlooked, as well
as examines significant differences that exist between state
and federal laws that parallel one another (such as statutes of
limitations and procedural requirements applicable to federal
and state discrimination claims). The book also contains a
wealth of hidden gems that can help both novice attorneys and
seasoned practitioners make informed decisions at nearly
every stage of litigation. Specifically, the book offers guidance
with respect to issues such as claims evaluation, forum-selec-
tion, pleading, discovery, damages assessment, and the range
of alternative dispute mechanisms (including case evaluation,
mediation, arbitration, and attorney-to-attorney settlement ne-
gotiation). Notably, an online download of the drafted forms
(formerly a CD), such as claims checklists, sample discovery
requests, and voir dire questions, is included with the re-
source.

In a particularly thoughtful touch, those topics that offer
practice guidance often do so from both the plaintiff’s per-
spective and the defendant’s perspective. Thus, plaintiffs’ and
defense attorneys can find tailored guidance on issues such
as the initial considerations in the employment case; negoti-
ation and settlement; and discovery, pretrial motions, and
trial. This format not only informs attorneys of what they
should be thinking about in their own capacity as a plaintiffs’
or defense attorney; it also informs attorneys of what their
opposing counsel may be thinking.

Above all else, this book can save attorneys time and,
thus, save money. To be certain, it does not replace the effort
and due diligence required to ensure a thorough consideration
of a legal issue, but it does provide quick access to controlling
law, it can help attorneys frame the issues involved in a case,
and it provides practical guidance with respect to drafting, dis-
covery, and other practice issues. Notably, employment law
litigators are not the only attorneys who would benefit from
this resource. It can also aid judges, as well as general practi-
tioners, general counsel, and other attorneys who from time
to time encounter employment law issues that require access
to an informed resource.

In short, ICLE’s Employment Litigation in Michigan is a
practical resource that is well worth the investment.2

— END NOTES —

1 EMPLOYMENT LITIGATION IN MICHIGAN (David B. Calzone et al. eds, ICLE, 2nd ed. 2003 &

Suppl. 2012). This resource is edited by David B. Calzone, Kathleen L. Bogas, and Daniel

D. Kopka.

2 This resource can be purchased through ICLE, at www.icle.org/books/elm or 877-229-4350,

for the following prices:

  Print: $145.00

  Online 0-4 Attorney Firm: $135.00

  Online 5-29 Attorney Firm: $225.00

  Online 30+ Attorney Firm: $395.00 �

BOOK REVIEW:
Employment Litigation 

in Michigan

Nakisha N. Chaney
Nacht, Roumel, Salvatore, Blanchard & Walker, P.C.

ICLE’s Employment Litigation in Michigan1 is an indis-
pensable resource that provides a comprehensive survey of
employment litigation issues and controlling law. Available
both in print and as a continually updated online edition with
cites linked to primary law, the resource is presented in an
easy-to-follow format that enables practical application and
quick, reliable research. Its chapters are authored by well-re-
spected and experienced attorneys who tackle employment lit-
igation issues ranging from “Initial Considerations in the
Employment Case” to “Discovery, Pretrial Motions, and
Trial.”

The book’s easy-to-
navigate format facilitates the
efficient research of many
labor and employment issues
that litigators encounter. This
includes claims arising from
state and federal anti-discrim-
ination statutes, the Family
Medical Leave Act (FMLA),
the Employee Retirement In-
come Security Act (ERISA),
and the Fair Labor Standards
Act (FLSA). The manual also
provides guidance on a num-
ber of other employment-re-

lated issues that arise from various state and federal wage and
hour laws, workplace safety and employee rights statutes, as
well as claims that are based on common law contract and tort
theories of liability. More specifically, within the book are dis-
cussions that address:

• Title VII and ELCRA;

• workplace harassment;

• disability and age discrimination;

• ERISA;

• FMLA;

• FLSA

• Michigan’s Wage and Fringe Benefits Act and Mini-
mum Wage laws;

• Whistleblower’s Protection Act;

• collective bargaining agreement enforcement;

• noncompete clauses; and

• wrongful discharge premised on contract and tort theo-
ries of liability.

“Consulting Employment
Law In Michigan.”
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SIXTH CIRCUIT UPDATE
Scott R. Eldridge

Brian M. Schwartz

Miller, Canfield, Paddock and Stone, P.L.C.

Ex-Union Member Retirees Not Bound By Previous Adverse
Ruling Against Unions

In Amos v PPG Industries, Inc, Docket No 10-3319 (Nov. 1,
2012), the Sixth Circuit addressed whether retired former employ-
ees of PPG are bound by a decision adverse to their former union
in separate litigation to which the retirees were not a party.  While
employed at PPG, the plaintiff retirees were represented by three
labor unions for purposes of collective bargaining.  In August
2001, PPG modified the health benefits of its retirees by requiring
them to pay a portion of their benefits’ cost.  The unions sued PPG
for breach of the collective bargaining agreement in the Western
District of Pennsylvania, noting that they represented PPG “em-
ployees.”  Specifically, the unions alleged that the health benefits
of PPG’s retirees had vested prior to August 2001 and were thus
not subject to change.  The Western District of Pennsylvania
agreed and entered judgment for PPG after the parties filed cross
motions for summary judgment.  The Third Circuit later affirmed.

In January 2005, while the Pennsylvania action was still
pending, a handful of PPG retirees filed a lawsuit against PPG in
the Southern District of Ohio, alleging virtually identical claims
to those lodged in the Pennsylvania action.  After the Third Circuit
affirmed the lower court’s decision in the Pennsylvania action,
PPG moved for summary judgment in the Ohio case.  PPG argued
that the basis of the Pennsylvania court’s judgment – that the
health benefits of PPG’s retires had not vested – collaterally
estopped the plaintiffs from arguing the contrary in the Ohio case.
The district court agreed and entered judgment in PPG’s favor.  

The Sixth Circuit reversed.  Noting that the doctrine of “issue
preclusion” bars repetitive litigation of the same issue between
the same parties, the Court explained that the plaintiffs – the in-
dividual retirees – were not parties to the Pennsylvania case.
Next, the Court rejected PPG’s argument that two known excep-
tions to the “nonparty” rule applied.   First, it disagreed with PPG
that the nature of the retirees’ relationship with the union as its
bargaining representative was the sort of “pre-existing substantive
legal relationship” recognized by some courts.  The recognized
relationships, however, are limited to those arising from property
law (e.g., “preceding and succeeding owners of property, bailee
and bailor, and assignee and assignor”).  The Court explained that
the retirees were not members of the unions at the time of the
Pennsylvania judgment.  “So there is no relationship that binds
the plaintiffs here to the decision there.”

Second, the Court rejected the argument that the retirees were
adequately represented by someone with the same interests who
was a party to the Pennsylvania suit – what the Sixth Circuit, and
previously the U.S. Supreme Court, referred to as “virtual repre-
sentation.”  Citing the Supreme Court’s decision in Taylor v
Sturgell, the Sixth Circuit explained that the theory of “virtual rep-
resentation” is viable only if, among other things, there existed, in
the prior litigation, “special procedures to protect the nonparties’
interests or an understanding by the concerned parties that the first
suit was brought in a representative capacity.”  The “special pro-
cedures” identified by the Supreme Court include those for class
actions – “i.e., the procedural safeguards contained in Federal Rule
of Civil Procedure 23.”  Because the district court in the Pennsyl-
vania action “neither certified a class (nobody asked it to) nor em-

ployed any other ‘special procedures’ to protect the retirees’ inter-
ests in that action…the plaintiffs here are not bound to the Penn-
sylvania decision by reason of any special procedures there.”
Without the “assent of the retirees,” the Court concluded, “a union
may not represent retirees in litigation that could bind them.” 

Ex-Employee’s Age Claim Survives Despite Not Reporting
It As Part of Bankruptcy Proceedings

In Auday v Wet Seal Retail, Docket No 12-5057 (Oct. 25,
2012), Wet Seal Retail terminated Karen Auday, which she claimed
was based on age.  Four days later, she and her husband filed for
Chapter 7 bankruptcy.  Three months later, Auday’s attorney in-
formed the bankruptcy trustee of a possible age discrimination claim,
information that was not shared with the bankruptcy court.  Even
though the bankruptcy court and creditors were notified of the po-
tential discrimination claim, the schedule of assets was never
amended.  After the bankruptcy court discharged the bankruptcy, the
trustee applied for the authority to hire Auday’s attorney to pursue
the discrimination claim.  The application was granted, appointing
the attorney as “special counsel for the trustee.”  Auday, however,
filed her discrimination lawsuit in her own name – not as part of her
estate – five months later, seeking $500,000 in damages.  The district
court dismissed the lawsuit with prejudice on the basis of judicial
estoppel, concluding that Auday’s failure to list a potential claim on
her bankruptcy barred her from bringing the claim later.  

The Sixth Circuit vacated the dismissal and remanded for the
purpose of dismissing the case without prejudice or allowing
Auday to amend her complaint to substitute the bankruptcy trustee
as the plaintiff.  Specifically, the Court explained that Auday’s
claim, which accrued before she filed for bankruptcy, became the
property of her estate as soon as she filed for bankruptcy.  At that
point, according to the Court, “only the Trustee may bring the
age-discrimination claim, and Auday has no standing to pursue it
alone.”  This, the Court explained, “squares with the equitable
aims of judicial estoppel.”

Employer May Unilaterally Make “Reasonable Changes” to
Vested, Lifetime Retiree Health Benefits

In Reese v CNH America LLC, Docket Nos 11-1359, 11-
1857, 11-1969 (Sept. 13, 2012), former union retirees challenged
their former employer’s ability to make modifications to retiree
health care benefits provided under the terms of a collective bar-
gaining agreement.  The Sixth Circuit had previously concluded
that the CBA provided vested, lifetime retiree health benefits.
Reese v CNH America, Docket Nos 08-1234, 08-1302, 08-1912
(July 27, 2009).  It also held that CNH could make “reasonable”
changes to the healthcare plan covering eligible retirees, and re-
manded for the district court to take evidence and decide whether
the employer’s proposed modifications were reasonable.  On re-
mand, the district court held that the employer lacked the ability
to modify benefits without approval of the union.

On appeal for the second time, the Sixth Circuit held that the
district court misread the prior panel’s opinion.  The Court clari-
fied that the prior panel had held that CNH could reasonably alter
the benefits “on its own, not as part of a new collective-bargaining
process.”  Accordingly, the Court remanded again for the district
court to take evidence on a series of specific questions relevant to
“whether the new plan provides benefits ‘reasonably commensu-
rate’ with the old plan, whether the changes are ‘reasonable in
light of changes in health care’ (including access to new medical
procedures and prescriptions) and whether the benefits are
‘roughly consistent with the kinds of benefits provided to current
employees’.” �
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UNITED STATES 
SUPREME COURT 

UPDATE
Regan K. Dahle
Butzel Long

Four Employment Law Cases Currently on Court’s 
2012-2013 Docket

As of day one of its 2012-2013 docket, the U.S. Supreme
Court has committed to reviewing only four employment law
cases.  The definition of “supervisor” under Title VII, the effect
of a named plaintiff’s settlement on an FLSA collective action,
whether an employer’s health plan is entitled to reimbursement
from participants who receive personal injury settlements, and the
appropriate venue of civil service claims, are the issues currently
before the Court.

Limits on Title VII Definition of 
Supervisor 

The issue in Vance v. Ball State Univ., U.S. No. 11-566, is
whether to be deemed a “supervisor” under Title VII, an em-
ployee must have the authority to hire, fire, demote or discipline.
In Vance, the plaintiff worked in the Ball State University Ban-
quet and Catering Department.  She began her employment as a
substitute server and was ultimately promoted to a full-time cater-
ing assistant.  At various times throughout her employment,
Vance worked with an employee named Davis.  Vance alleged
that Davis physically intimidated her and used racial epithets in
her presence.  Vance also made allegations that several of her su-
pervisors used racially derogatory language and physically in-
timidated her.

Vance sued Ball State for hostile environment racial harass-
ment under Title VII.  Vance argued that Ball State should be
vicariously liable for Davis’ conduct because Davis was her su-
pervisor.  The Seventh Circuit disagreed, holding that “under
Title VII, a supervisor is someone with power to directly affect
the terms and conditions of the plaintiff’s employment,” and
that this power is primarily exercised through “the power to
hire, fire, demote, promote, transfer, or discipline an employee.”
Vance v. Ball State Univ., 646 F.3d 461, 470 (7th Cir. 2011).
The Seventh Circuit continued by recognizing that some circuits
hold that “the authority to direct an employee’s daily activities
establishes supervisory status under Title VII,” but made it clear
that it does not join in the decisions of those circuits.  Id.  The
issue before the Supreme Court, then, is whether an employee
must have the power to hire, fire, demote, promote, transfer or
discipline an employee in order to be deemed a supervisor
under Title VII.

Effect of Rejection of Offer of Judgment on Conditional
Certification

The putative representative in Symczyk v. Genesis Healthcare
Corp., 656 F.3d 189 (3d Cir. 2011), was a registered nurse who
worked for Genesis Healthcare for approximately eight months.

She filed a collective action under § 216(b) of the Fair Labor Stan-
dards Act alleging that the defendant’s policy of taking automatic
meal break deductions for certain employees, regardless of
whether the employee performed any compensable work during
that time, violated the FLSA.  Prior to the named plaintiff’s mo-
tion for certification, the defendant made a Rule 68(a) offer of
judgment that would have fully compensated the plaintiff for her
alleged lost wages, atttorneys’ fees, costs and expenses.  The
plaintiff never responded to the offer of judgment, and the defen-
dant moved to dismiss her claim on the basis that the court lacked
subject matter jurisdiction.  The district court granted the motion,
and the plaintiff appealed.

The Third Circuit analyzed the issue following the basic prin-
ciple that “[a]n offer of complete relief will generally moot the
plaintiff’s claim, as at that point the plaintiff retains no personal
interest in the outcome of the litigation.  Thus, whether or not the
plaintiff accepts the offer, no justiciable controversy remains when
a defendant tenders an offer of judgment under Rule 68 encom-
passing all the relief a plaintiff could potentially recover at trial.”
Id. at 195, citations omitted.  The Court reminded, however, that
“conventional mootness principles do not fit neatly within the rep-
resentative action paradigm” and that “special mootness rules
apply in the class action context, where the named plaintiff pur-
ports to represent an interest that extends beyond his own.”  Id.,
citations omitted.  The Court of Appeals expressed concern that
granting the defendant’s motion to dismiss would effectively
allow it to avoid FLSA claims by “picking off” class named plain-
tiffs prior to a determination about class certification.  Id. at 199,
citations omitted.  The Third Circuit reversed the trial court and
remanded for a decision on certification and identification of opt-
in plaintiffs.  The defendant sought cert and the Supreme Court
agreed to address the question whether a collective action brought
under § 216(b) of the FLSA becomes moot when, prior to moving
for “conditional certification” and prior to any other plaintiff opt-
ing in to the suit, the putative representative receives a Rule 68
offer. 

Equitable Principles Affect Plan 
Reimbursement

The plaintiff in U.S. Airways v. McCutchen, 663 F.2d 671 (3rd
Cir. 2011) suffered serious injuries in an automobile accident. A
U.S. Airways-administered health benefit plan paid $66,000 to-
wards plaintiff’s medical expenses.  The plaintiff also recovered
$10,000 from the driver of the vehicle who caused the accident
and an additional $100,000 in underinsured motorist coverage.
After paying his lawyer a 40% contingency fee and other ex-
penses, the plaintiff recovered less than $66,000.  The U.S. Air-
ways Plan sought reimbursement of the $66,000 paid to him under
the Plan pursuant to that plan’s subrogation provision.  The plain-
tiff refused to pay, arguing that it was inequitable to require him
to reimburse the U.S. Airways Plan an amount that exceeded his
actual recovery.  The Plan argued that its language permitted it to
recover the full $66,000 it paid for the plaintiff’s medical care, re-
gardless of the plaintiff’s legal costs.   The District Court agreed
with the Plan and ordered the plaintiff to reimburse the entire
$66,000.  The plaintiff appealed.

The Third Circuit Court of Appeals reversed, noting that a
fiduciary’s rights under ERISA are “governed by § 502(a)(3) and
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are limited to an injunction or other appropriate equitable relief.”
Id. at 674.   The Court recognized that under existing law, the
question of whether “§ 502(a)(3)’s requirement that equitable re-
lief be ‘appropriate’ means that a fiduciary like US Airways is
limited in its recovery . . . by the equitable defenses and principles
that were typically available in equity.”  Id. at 675-676.  Thus, ap-
plying traditional equitable principles of unjust enrichment, the
Court of Appeals reversed the decision of the trial court.  U.S. Air-
ways successfully sought cert. 

Venue for Mixed Civil Service 
Bias Claim

In Kloeckner v. Solis, 639 F.3d 834 (8th Cir. 2011), the plain-
tiff worked as a Senior Investigator for the Department of Labor
Employee Benefits Security Administration in St. Louis until 2005
when she left work and filed an EEO complaint alleging hostile
work environment and discrimination on the basis of her age and
gender.  The DOL subsequently terminated the plaintiff’s employ-
ment in July 2006 while her EEO complaint was pending.  The
plaintiff appealed her removal to the Merit Systems Protection
Board (MSPB), but subsequently moved to dismiss the appeal
without prejudice and amended her EEO complaint to include dis-
criminatory removal.  In the dismissal order, the MSPB mandated
that if the plaintiff intended to refile the case, she must do so prior
to January 18, 2007.  

The EEOC subsequently returned the plaintiff’s discrimina-
tory removal case to the DOL for decision due to the plaintiff’s
abuse of the discovery process.  The Secretary of Labor ulti-
mately issued an agency action rejecting the discriminatory re-
moval claim.  The Secretary advised the plaintiff that because
hers was a “mixed case,” in that it raised both procedural and dis-
crimination issues, she could appeal to the MSPB or file a civil
action in federal district court.   Within 30 days of the Secretary
of Labor’s decision, but ten months after the January 18, 2007
deadline set by the MSPB, the plaintiff appealed to the MSPB.
The MSPB dismissed the appeal as untimely.  The plaintiff then
filed a lawsuit in the District Court for the District of Columbia.
That Court transferred venue to the District Court for the Eastern
District of Missouri.  That Court dismissed the lawsuit on the
ground that the Court of Appeals for the Federal Circuit had ex-
clusive jurisdiction over the plaintiff’s claims.   The plaintiff ap-
pealed to the Eighth Circuit Court of Appeals arguing that the
United States District Court had jurisdiction because the MSPB
did not determine whether her removal had been discriminatory,
but dismissed only on procedural grounds.

The Court of Appeals rejected the plaintiff’s reasoning and
following its unpublished decision in Brumley v. Levinson, 1993
U.S. App. LEXIS 9419 (8th Cir. April 27, 1993), held that the Fed-
eral Circuit has exclusive jurisdiction over review of MSPB final
decisions, unless the Board has reached the merits of the discrim-
ination issue.  In this case, because the MSPB did not reach the
merits of the plaintiff’s discrimination claim, the Court of Appeals
held that the United States District Court did not have jurisdiction
over the plaintiff’s appeal.  The plaintiff sought Supreme Court
review on whether a federal district court has jurisdiction to review
an MSPB decision in a mixed case, where the Board never
reached the merits on the issue of discrimination. �

FOR WHAT IT’S WORTH
Barry Goldman

Arbitrator and Mediator

I just had one of those cases that ADR types like
me love to talk about. It went like this.

The employer is a small, rural community college. For years it
has struggled to provide some kind of food service to students and
staff, but its efforts consistently lost money. The latest idea was to
buy and run a sandwich franchise. The college employed one full
time manager, one part-time manager, and a half dozen work-study
students. The work-study kids were paid minimum wage, and three
quarters of that was funded by a grant from the federal government.
But the franchise lost money too.

The employer adjusted by laying off the part-time manager. Her
union filed a grievance, and it came to me for arbitration.

The union argued that the recognition clause and the layoff
clause in the CBA and the federal regulations governing the work-
study program prohibit the employer from doing what it did and dis-
placing a bargaining unit member in favor of work-study kids. It
asked me to reinstate the grievant and make her whole. The employer
argued that I had no jurisdiction to interpret federal regulations, that
even if I did the grievant had not been “displaced” by a work-study
student, and that the cited provisions of the CBA did not apply. 

I asked to meet with counsel privately. I asked if the parties had
talked about settlement. They had, they said, but they couldn’t bridge
the gap. The union was concerned not just with this individual grievant
but with all the other union members elsewhere on campus who
worked alongside work-study kids. If the union didn’t draw the line
and prevent this erosion of the bargaining unit, the rest of its members
were also at risk. It couldn’t agree to a settlement, the principle was
too important. The employer was in a similar box. It felt a responsibility
to provide its people with something to eat and a responsibility not to
lose money doing it. It saw no alternative to the actions it had taken. 

I said, quite honestly, that I didn’t know which way I would go.
I would have to hear the case and read the briefs. But I wondered
whether this was the case the parties wanted to go to the mat with.
An adverse ruling on these facts was not in either parties’ interest.
Perhaps they would like to consider a non-precedent setting settle-
ment and wait for a better horse. They agreed to talk to their people. 

When they came back the employer said it was willing to pay the
grievant a few hundred dollars to withdraw the grievance. So far no
surprise, but here’s where it gets interesting. The grievant said the
money was nice, but what she really cared about was the tuition waiver.
It seems that as long as she was employed in the franchise she was en-
titled to free tuition at the college. She had completed about half the
hours she needed for an associate’s degree, but now that she was laid
off she lost the tuition waiver and couldn’t afford to finish. Would the
college agree to reinstate the waiver as part of the settlement? 

This, of course, is what us ADR  guys are always going on
about when we talk about interests rather than positions. What really
mattered to the grievant was completing her degree. What really mat-
tered to the employer was keeping its sandwich shop open. They
came to arbitration with a case about the meaning of the word “dis-
placed” and questions about the authority of an arbitrator to apply
federal regulations, but neither party actually cared about those
things. Those issues were a translation of the real dispute into the
language of lawyers. The dispute dissolved as soon as the lawyers
got out of the way and the actual parties got to talk about what they
were actually trying to accomplish.

I was dealing with good lawyers on both sides. I’m sure they
would have done a fine job arguing their respective positions. But it
was a far better thing they did by stepping back and allowing the clients
to work out a deal. That’s good lawyering too. Maybe the best kind.   

39635 Lawnote Pages:39635 Lawnote Pages  1/16/13  9:15 AM  Page 11



Page 12                                                                                                                                                LABOR AND EMPLOYMENT LAWNOTES (WINTER 2013)

PUBLIC POLICY AND REMOVAL
C. John Holmquist, Jr.

Holmquist Employment Law Firm

At the end of this summer, the 6th Circuit decided two cases
dealing with claims of violations of Michigan public policy.
Berrington v. Wal-Mart Stores 1; Casisas v. Wal-Mart Stores 2.  In
Berrington, the court stated that it would not decide whether a pub-
lic policy claim existed under Michigan law where the claim is
based on an unlawful refusal to hire because of filing a claim for
unemployment compensation benefits. In Casias, the court de-
clined to consider the public policy claim of an employee who was
a qualifying patient cardholder under Michigan’s medical mari-
juana statute who was terminated after testing positive.  The Casias
court also decided that the district court properly refused to remand
the case where there was no evidence to support a conclusion that
the individual defendant intended to cause or was a causal factor
in the company’s decision to terminate the employee.

The court in Berrington noted that the Michigan Supreme
Court had not decided whether an employer’s refusal to hire or to
re-hire an individual in retaliation for filing a claim for unemploy-
ment benefits stated a private cause of action.  Indeed, the court
stated that neither party provided the court with a decision from
any jurisdiction enforcing a retaliatory failure to hire claim under
state common law or public policy.  Michigan law recognizes pub-
lic policy proscriptions of terminating an at-will employee in three
circumstances:  adverse treatment of an employee who acts in ac-
cordance with a statutory right or duty; an employee’s refusal to
violate a law in the course of employment; and the exercise of a
right conferred by a well-established legislative enactment.3

The court stated that the common denominator in all the cases
recognizing an exception to  at-will employment is the existence
of an employment relationship.  Accordingly, the district court was
correct in declining to carve out an unprecedented category of pub-
lic policy claim under Michigan law in the refusal to hire context.

In Casias, an employee was terminated for failing a drug test
which was required after he hurt his knee at work.  He showed his
medical marijuana card before his test at the clinic.  When he was
notified that his test was positive, he met with his supervisor to ex-
plain the results.  He showed his registry card and explained that
he never came to work under the influence of the drug and did not
smoke it at work.  The company’s corporate office instructed the
store manager to terminate the employee for the failed test, which
was a violation of company policy. 

The employee sued in state court, and the company removed to
federal court on the basis of diversity.  The employee moved to re-
mand to state court on the basis that the individual defendant—the
store manager—was a Michigan citizen.  The motion was denied.
The district court held that Michigan’s medical marijuana law did
not regulate private employment; it potentially provided a defense to
criminal prosecution.  The statute did not contain any language re-
pealing the general rule of at-will employment.  Reference to “busi-
ness” in the statute did not govern private employment actions.4 The
court also granted the defendant’s motion to dismiss on the basis that
the employee did not state a recognized cause of action.

The panel, in a 2-1 decision, upheld the district court’s findings.
With respect to the public policy argument, the majority agreed with
the lower court that the act did not restrict an employer’s actions
with respect to an employee who used medical marijuana.  As used
in the statute, the term “business” referred to a licensing board or
bureau.  The intent of the statute is that a “qualifying patient’ is not

to be penalized or disciplined by a business or occupational or pro-
fessional licensing board for the medical usage of the drug..

A broad extension of Michigan law as urged by the employee
would be at odds with the reasonable expectation that such a far
reaching revision of Michigan law would be expressly enacted.
The majority stated that other statutes which impose duties on pri-
vate employers that fundamentally affect the at-will relationship
clearly and expressly impose those duties.  The medical marijuana
act does not include such language nor does it prohibit employers
from disciplining or terminating employees.

With respect to the issue of the failure to remand, the majority
stated it would not adopt an argument which, by extension, could
make any individual who participates in the “communication” of
a corporate decision a proper defendant.5 The court noted that
there is an absence of guidance from Michigan courts on the issue
of a corporate employee’s personal liability and the required level
of participation necessary to establish a common law wrongful ter-
mination action.6

In reviewing other laws, the majority referred to the Elliott-
Larsen Civil Rights Act and to the case law concerning conver-
sion.  Under Elliott-Larsen, a supervisor can be liable as an
agent where he or she is responsible for making personnel de-
cisions.  In the context of conversion cases, personal liability
can attach where the agents of a corporation participate actively
in the tort even though it is not for their personal benefit.7 The
majority stated that the individual defendant was not a partici-
pant in the decision to terminate the employee and merely com-
municated the corporate decision.  His acquiescence to the
directive from the corporate office does not render him subject
to personal liability.  

The dissent stated that the store manager had the authority
to terminate employees because he did so.  A supervisor who fires
an employee at the direction of upper management is different
from a co-worker who informs of the decision or from a secretary
who types the discharge notice.  The dissent stated that too many
questions remained concerning the store manager’s role in the
termination to conclude that no reasonable possibility exists that
the manager could not be liable as a participant in the termination.
Such issues include whether the manager informed the corporate
office of the test results or if he took other action pursuant to the
directive to fire the employee other than telling him he was fired.
Such questions can be answered in the course of discovery.

The 6th Circuit’s refusal to expand Michigan public policy
is not surprising.  As the court noted, both of the claims are a
significant departure from existing law.  The result with respect
to the remand issue is more surprising and intriguing, Under
Casias, an employer which is headquartered in another state can
limit the potential individual liability of its managers by mini-
mizing their role in termination decisions, at least in wrongful
termination cases.  Why would an employer want to do this?  It
would make it more difficult to successfully have a removed
case remanded.  To employers, maximizing the chances to keep
a case in federal court is worth the effort. �

—END NOTES— 
1. _F.3ed._, 34 IER Cases 465 (6th Cir. 2012)

2. _F.3ed._, 34 IER Cases 588 (6th Cir. 2012)

3. Kimmelman v. Heather Downs Mgmt., 753 N.W. 2d 265,268 (Mich. Ct. App. 2008).

4. 764 F. Supp. 2d 914, 922-23.

5. _F.3d at_, 34 IER Cases at 591

6. Id.

7. Id.
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum

36th District Court v Michigan AFSCME Council 25, 
Local 917, No. 145147 (Order, 10-31-12)

In this case, the Supreme Court, in lieu of granting leave to
appeal, summarily reversed a portion of the Court of Appeals
judgment vacating an arbitrator's award under a collectively bar-
gained grievance procedure.  The Court's action gives additional
guidance to practitioners who seek appeal to the Michigan courts
from labor arbitration awards.

The parties in this case were also parties to a collective bar-
gaining agreement, the stated term of which was July 1, 2003 to
June 30, 2006.  The Union represented various District Court per-
sonnel, including the court officers appointed by the Chief District
Judge under MCR 3.106.  Two of the four court officers who were
grievants in the case were not reappointed to their positions in
2004; they grieved, claiming unjust termination.  The other two
court officer grievants were not reappointed in 2007, well after
the bargaining agreement's stated expiration date.  They, too, filed
grievances, and the Union sought arbitration of all four.  The Dis-
trict Court resisted on the grounds the grievances were not arbi-
trable, but was eventually ordered to arbitrate them by the Wayne
County Circuit Court, which felt the issue of arbitrability was for
the arbitrator to decide.  

An arbitrator then held the grievances arbitrable and eventu-
ally found the District Court's failures to re-appoint were dis-
charges without just cause, ordering the 4 court officers reinstated
with back pay.  The District Court then sought vacation of the
award on three grounds:  1) the issue of arbitrability involved the
existence of an agreement to arbitrate and was, therefore, for the
court and not the arbitrator to decide; 2) there had been no valid
agreement to arbitrate the grievances of the last 2 court officers
because the decision to not re-appoint them had been made after
the underlying bargaining agreement had been terminated; and 3)
the arbitrator's ordered remedy violated MCR 3.106.

The Circuit Court made short shrift of the District Court's ap-
peal, so the latter then appealed to the Michigan Court of Appeals.
In its opinion, the Court of Appeals reached the following conclu-
sions:

• the District Court was correct in its argument the issue of
arbitrability here was for the court and not the arbitrator to
decide, since it had to do with the question of whether a
valid agreement to arbitrate existed;

• there was, however, indeed a valid agreement to arbitrate,
because the District Court's notice to the Union in 2006 had
indicated an intent to "modify, amend or terminate all or
parts of the Labor Agreement," and this language, without
a follow-up termination notice was insufficient to accom-
plish the outright termination of the Agreement; and

• under MCR 3.106, the Chief Judge's power to appoint court
officers is by law non-delegable, and the bargaining agree-

ment expressly stated the arbitrator could not require the
District Court to relinquish a responsibility that could not
by law be relinquished, so the arbitrator's order reinstating
the court officers to duty was beyond his contractual and
legal authority.

In this last ruling, the Court of Appeals rejected the Union's
argument the bargaining agreement's just cause provision em-
powered the arbitrator to effectively remedy what he found to be
a violation of the agreement, even though it acknowledged the
District Court had effectively agreed to application of the just
cause standard to re-appointment decisions by not expressly ex-
cluding them.  Since this was really the Union's only apparent ar-
gument on the issue, it is equally apparent the Supreme Court,
whether out of deference to the arbitration process or otherwise,
sided with the Union on the issue.  In ordering the arbitration
award enforced, it also let stand the lower court's rulings on the
first two issues. 

Hall & Ortner v Stark Reagan P.C. et al, Case No. 143909
(Mich)(Slip Op 12/12/12); Rev'g, 294 Mich App 88 (2011).

This case began in the Oakland County Circuit Court as a
three-count action by Plaintiffs, alleging violations of the Michi-
gan Civil Rights Act (CRA) by Defendants in their termination of
Plaintiffs' stock in the law firm.  The parties' relationship was gov-
erned internally by a Shareholders Agreement that contained a
mandatory arbitration clause, and Defendants moved for summary
disposition on alternative theories: 1) the arbitration provision
barred the lawsuit; and 2) Plaintiffs, as shareholders, lacked stand-
ing to sue under the CRA.  Without reaching the standing issue,
the Circuit Court granted Defendants' motion and ordered the case
to arbitration.

Plaintiffs appealed, contending the arbitration provision had
no application to CRA claims of age discrimination and retalia-
tion, which dealt not with the management or mechanics of the
Shareholder Agreement, but Defendants' motivation for terminat-
ing Plaintiffs' interests under it.  Defendants responded by urging
affirmance, either on the ground the Circuit Court had been cor-
rect or on the alternative ground Plaintiffs, as shareholders, were
not "employees" entitled to bring CRA claims with regard to ter-
mination of their ownership interests.  The Court of Appeals ma-
jority, over Judge Kelly's dissent, found the CRA claims were not
within the reach of the Agreement's arbitration provision and
then, relying on the Supreme Court's reasoning in McClements v
Ford Motor Co, 473 Mich 373, 376(2005), ruled Plaintiffs did
have standing under the CRA, even if they were not technically
"employees" of Defendant. Mich App at 107-110.   Defendants
then sought and were granted leave to appeal to the Supreme
Court.    

The Court, without reaching the standing issue, reversed and
reinstated the Circuit Court's Order that the case be arbitrated, stat-
ing only:  "[T]he motives of the defendant shareholders invoking
the separation provisions of the Shareholders Agreement…with
respect to the plaintiffs…is a 'dispute regarding interpretation or
enforcement of …the parties' rights or obligations' under the…
Agreement, and is therefore subject to binding arbitration…." Slip
Op at 1-2.  Justices Cavanaugh, joined by Justice Hathaway, dis-
sented, reiterating his dissenting view in Huertebise v Reliable
Business Computers, Inc, 452 Mich 405, 414-438 (1996) that

(Continued on page 14)
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MERC 
UPDATE

Erin M. Hopper
White, Schneider, Young & Chiodini, P.C.

A summary of two recent decisions issued by the Michigan
Employment Relations Commission follows. Decisions of the
Commission may be reviewed on the Bureau of Employment Re-
lations’ website at www.michigan.gov/merc.

Wayne County and Michigan AFSCME Council 25 and
its Affiliated Locals 25, 101, 409, 1659, 1862, 2057, 2926 and
3317 Case No. C09 J.211 (September 17, 2012)

Charging Party AFSCME, et al, filed an unfair labor practice
charge (ULP) against Respondent employer Wayne County, al-
leging that the employer had violated § 10(1)(e) of the Public Em-
ployment Relations Act (PERA or Act) by unilaterally altering a
term or condition of employment without first bargaining. Re-
spondent eliminated the thirty (30) year practice of providing
health care benefits to employees who retired on disability pen-
sions. Administrative Law Judge (ALJ) David M. Peltz found Re-
spondent had committed an unfair labor practice, which was
affirmed by the Michigan Employment Relations Commission
(Commission) in a split decision.

Charging Party and Respondent are parties to a collective bar-
gaining agreement (CBA) which covers retirement eligibility for
employees, as well as incorporates by reference the Wayne County
Health and Welfare Benefit Plan.Although the CBAs, both present
and past, entered into by the parties set forth the terms under
which an employee can retire, the ALJ found that they are silent
on the issue of retirement benefits under disability pensions. How-
ever, it was undisputed that for the past thirty (30) years, it had
been the practice of Respondent to provide such benefits to dis-
ability pension employees, regardless of whether they otherwise
met the criteria for retirement.

In October 2009, at a meeting of the Wayne County Employ-
ees Retirement Board of Directors, the possibility of eliminating
these benefits was discussed. As a result, Charging Party filed this
unfair labor practice Charge, alleging that the Board intended to
unilaterally impose this alteration on November 1, 2009. In its  
Answer, filed after November 1, 2009, Respondent argued that it
had not imposed a change and that Charging Party’s Charge
should be summarily dismissed. Charging Party responded that
since no employee had retired on a disability pension since No-
vember 1, 2009, there was no way to show that the alteration had
not been imposed. The ALJ denied the motion to dismiss and
scheduled a hearing on the merits for April 2010.

Approximately one (1) month prior to the hearing date, Re-
spondent issued Administrative Personnel Order 1-2010, which
stated, in relevant part, that the County would no longer provide
retirement benefits for employees on a disability pension unless
they were otherwise qualified for the retirement benefits.

At the hearing, Respondent agreed that the past practice was

CRA claims cannot be the subject of advance waivers (i.e., man-
dating pre-dispute arbitration) under Michigan law and public pol-
icy.  Justice Kelly dissented separately on the narrower ground
articulated by the Court of Appeals majority.

[Practitioners' Note: Aside from the obvious lessons of con-
struing arbitration provisions in favor of arbitrability and keeping
an eye on the political composition of the Court, easily the most
interesting and potentially controversial aspect of this case lies in
the Court of Appeals majority's ruling on and discussion of the
standing issue.  In finding that partners, as owners, have standing,
the Court of Appeals seemed to focus only on whether the com-
plained of actions were taken by an employer and affected the em-
ployment of the plaintiffs, without regard to whether plaintiffs
were actually "employees of the employer."   Furthermore, the
majority relied on language from a case involving a workplace
harassment claim brought by an individual not against her own
employer, but against the entity which employed the alleged
wrongdoers and had contracted with her employer for her serv-
ices.]

Harkins, et al v Paxton,. et al, No. 145288 (Mich) (Order,
11/7/12), vac’g & rem’g, No. 301576 (Mich App)(Unpub
3/22/12).

This case originated as a wrongful discharge suit brought by
a Clerk of the 49th District Court against the District Court and
the Court administrator. The Defendants were insured and were
defended by insurance defense counsel. Trial of the action resulted
in a verdict for the former Clerk. Two District Court Judges at the
center of the suit then brought an action for legal malpractice
against the insurance defense firm. From the case caption, it is fair
to assume the Court Administrator joined in this claim. Finding
that no attorney-client relationship existed between the judges and
the law firm, the trial court granted the law firm summary dispo-
sition as to their malpractice claim, citing Beaty v Hertzberg &
Golden, PC, 456 Mich 247 (1997). The Court of Appeals reversed
in an unpublished 2-1 decision. The law firm then sought leave to
appeal to the Supreme Court.

In lieu of granting leave, the Supreme Court vacated the
Court of Appeals ruling and remanded the matter to the trial court
with instructions to grant the law firm summary disposition on
the Judges’ malpractice claim, but deny summary disposition “to
the extent plaintiffs allege independent claims of legal malprac-
tice. Presumably, this left alive the Court Administrator’s claims.
In doing so, the Justices relied on Beaty and reaffirmed that an
employer’s attorney-client relationship does not extend to non-
party employer representatives who are merely witnesses in the
particular matter, no matter how squarely their individual conduct
may be in issue.

[Practitioner’s Note:  the Court’s ruling underscores the vital
importance to all lawyers of a well-crafted engagement agreement
that, among other things, not only clearly identifies the client
being represented in the engagement, but perhaps even identifies
individuals and other parties for whom representation is not being
undertaken.]  �

MICHIGAN SUPREME
COURT UPDATE
(Continued from page 13)
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to provide benefits to disability pensioners, but argued that the
general retirement health care language in the contract overrides
the past practice. Based on this language, Respondent argued that
it satisfied its obligation to bargain over the issue, and it can en-
force the eligibility criteria in the contract against all employees.
Charging Party, on the other hand, argued that the CBA was silent
on the issue of disability retirement, and therefore the past practice
should be the determining factor.

ALJ Peltz agreed with Charging Party, noting that “the only
explicit reference in the agreement to health insurance benefits for
employees retiring on a disability pension is contained within [a
section] of the agreement which pertains to employees in [a de-
fined benefit plan].” Since it was found that the CBA is silent on
the issue, the past practice is considered if there is “a tacit agree-
ment that the practice would continue.” ALJ Peltz found that such
a tacit agreement existed, exemplified by the fact that at least four
(4) employees had been allowed to receive medical retirement
benefits after retiring on disability pensions since the most recent
CBA had been negotiated. The ALJ went one step further, noting
that even if he had found that the CBA was not silent on the issue,
bringing about a more difficult standard under which to look to a
past practice, he still would have found that the Respondent had
violated PERA under the facts of this case.

After establishing that Respondent had committed an unfair
labor practice, ALJ Peltz stated that “[t]he County’s decision to
eliminate the practice of granting health care benefits to disabled
retirees just three months after its attorney and its benefits director
acknowledged [in the Motion to Dismiss] the existence of the past
practice was particularly egregious.” ALJ Peltz went on to discuss
three (3) prior times in the recent years in which the Respondent
had been found to have violated its duty to bargain in good faith
under PERA. Were it not for a decision by the Court of Appeals
in which it was at least indicated that MERC does not have the
power to award costs and attorneys fees, ALJ Peltz would award
them to Charging Party as compensatory damages.

The Commission affirmed the Opinion and Award in a split
decision. Commissioner Callaghan wrote the Opinion, affirming
the finding that Respondent had violated its duty to bargain. Com-
missioner Callaghan also found that ALJ Peltz had not showed
bias against Respondent by referencing the past ULPs because it
was only taken into consideration in regards to the compensatory
damages discussion. As the Decision and Order states: “It is clear
from the ALJ’s Decision and Recommended Order that he cites
the four recent cases in which Respondent was found to have com-
mitted unfair labor practices only in support of his opinion that
we should assess costs and attorney fees for what he finds to be
Respondent’s ‘egregious’ behavior.” However, the Commissioner
ultimately found that the Commission lacked the authority to
award such damages.

Commissioner Green concurred separately, agreeing that Re-
spondent had violated PERA but noting that the National Labor
Relations Board (NLRB) “continues to assess attorney fees and
we are often guided by NLRB precedent. ... Therefore, ... I am
unwilling to conclude that we lack the authority to award attorney
fees in an appropriate case.”

Commissioner LaBrant also wrote separately, concurring in
part and dissenting in part. The concurrence was that he agreed

that the Commission does not have authority to grant attorney
fees. However, Commissioner LaBrant did not believe respondent
had violated PERA because he believed that the CBA covered the
relevant issues, meaning that Respondent had met its obligation
to bargain. Further, the Commissioner pointed out, the CBA con-
tained a zipper clause which explicity stated that “there are no ver-
bal agreements or understandings or past practices that affect or
qualify any term of this agreement.” Commissioner LaBrant,
therefore, would have dismissed the ULP Charge.

Rochester Community Schools and American Federation
of State, County and Municipal Employees (AFSCME), Coun-
cil and its Affiliated Local 202, Case No. C10 H-190 (July 20,
2012)

ALJ Julia C. Stern found that the Respondent employer
Rochester Community Schools did not violate the Act when it re-
fused Charging Party union’s demand to bargain over the proce-
dure for submitting bids for subcontracted hall monitor services.
It was further found that Respondent did not commit an unfair
labor practice by failing to recognize the subcontracted employees
as members of Charging Party’s bargaining unit. ALJ Stern dis-
missed the ULP in its entirety, and after exceptions were filed, the
Commission affirmed.

In May 2010, Charging Party first got wind that Respondent
was considering privatizing the hall monitor services by issuing a
Request for Proposals (RFP) from subcontractors. When the RFP
was ultimately issued, it set forth a deadline by which all proposals
must have been submitted. He also stated that exceptions to the
terms and conditions or other special consideration must be sub-
mitted with an explanation of the reason for the request. ALJ Stern
found that Charging Party did not submit a bid by the deadline, but
instead just demanded to bargain over the bidding procedure.

In support of its position that Respondent was required to bar-
gain over bidding procedure, Charging Party pointed to Section
15(3)(f) of PERA, which states that “procedures for obtaining the
contract for noninstructional support services other than the bid-
ding described in this subsection” is a prohibited subject of bar-
gaining. However, it goes on to state: “this subdivision applies
only if the bargaining unit that is providing the noninstructional
support services is given the opportunity to bid on the contract for
the noninstructional support services on an equal basis as other
bidders.” Charging Party argued  that in order for it to be able to
bid on an equal basis as other bidders, Respondent must bargain
over the procedures of the bidding process as well as what terms
or conditions of the RFP will apply to it, and therefore the bar-
gaining was no longer a prohibited topic.

In finding that Respondent’s refusal to bargain was not a vi-
olation of PERA, ALJ Stern pointed to the Commission’s decision
in Lakeview Community Schools, 24 MPER 37 (2011). In that
case, the Commission addressed the same question. It found that
a public school employer did not have an obligation to bargain
over the procedures for bidding or the terms of the bidding process
before it issued an RFP. The Commission stated that the Legisla-
ture did not intend to remove the procedures for obtaining a sub-

(Continued on page 16)
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STATING OBJECTIVES 
IN LEGAL RESUMES:

“TO BE RICH AND LIVE IN
AN EXOTIC LAND”

Stuart M. Israel
Legghio & Israel, P.C.

The quoted words in the title of this column come not
from a legal resume, but from the high school yearbook
“ambition” statement of the central character in Body Heat.

Body Heat, says Wikipedia, the font of most useful 21st
century knowledge, is the 1981 “American neo-noir film”
inspired by Double Indemnity, the 1944 “American film
noir.” Double Indemnity, the movie, was co-written by the
great Raymond Chandler, based on the 1943 novel of the
same name by James M. Cain. Cain also wrote The Postman
Always Rings Twice, the 1934 novel which was filmed in
1946 and 1981.

I highly recommend Body Heat, and not just for the
youthful Kathleen Turner. It is, after all, a “neo-noir film”
not just a good movie. And in part, it is about a lawyer and
the Rule Against Perpetuities. It has generated law profes-
sorial exegesis. See John Burkoff, “If God Wanted Lawyers
to Fly, She Would Have Given Them Wings: Life, Lust &
Legal Ethics in Body Heat,” 22 Oklahoma City U. L. Rev.
187 (1997) and Michael Asimow, “Estate Planning and
Body Heat” (January 1998), http://usf. usfca.edu/ pj/arti-
cles/BodyHeat.htm.Accordingly, you may be able to deduct
the cost of the DVD as CLE expense. See your tax advisor
for details.

I also recommend Double Indemnity and The Postman
Always Rings Twice, the books and the movies, except for
the 1981 version of the latter. The 1981 movie is in color,
and has a youthful Jessica Lange, but otherwise can’t hold
a candle to the 1946 version.

But I digress. This column is not about the canon of
Western Civilization’s essential books and “films,” noir,
neo-noir, or otherwise. Rather, it is about the practice of in-
cluding statements of “objectives” in professional resumes
circulated by law students and new law graduates. You have
seen these statements. For example:

I am seeking a challenging position with a law firm
where I can put my passion for labor and employ-
ment law, and my boundless capacity for hard work,
into service for clients, and I can use and enhance
my skills, training, and experience in legal research
and writing and advocacy, and at the same time get
a regular paycheck and maybe some decent bene-
fits, too.

contract from the list of prohibited subjects with the phrase “other
than the bidding described in this subsection...” As ALJ David
Peltz noted in his decision in Lakeview, the phrase was merely to
make explicit that a union is not prohibited from taking part in the
submitting of a bid.

ALJ Peltz also pointed out in Lakeview that to allow a union
to bargain over the RFP procedures would give the union an unfair
advantage over other bidders. In this case, ALJ Stern applied the
findings in Lakeview, stating that even though the statute “may not
be the quintessence of legislative clarity ... I find nothing in the
language of these amendments to suggest that the Legislature in-
tended to permit the Commission or Courts to impose on a public
school employer the duty to bargain ... over any of the issues listed
in that section as long [as] it gives the bargaining unit an equal
opportunity to bid on the contract.”

Charging Party also asserted that Respondent had violated
the Act by refusing to recognize the employees working as hall
monitors as part of Charging Party’s bargaining unit once the sub-
contract was in place. Charging Party argued that Respondent was
a joint employer of the employees, and therefore Charging Party
was the exclusive bargaining representative of the positions. In re-
fusing to recognize the employees as such, Respondent asserted
that the private company with which it had subcontracted was the
sole employer of the employees. In support of this, Respondent
pointed to several factors, including that the employees are paid,
disciplined by, and evaluated by the private company and not by
Respondent.

In finding that Respondent was not a joint employer of the
employees, ALJ Stern pointed to Section 1(e) of PERA, which
defines “public employee.” It states, in part, that “[b]eginning
March 31, 1997, a person employed by a private organization or
entity that provides services under a time-limited contract with
the state or a political subdivision of the state is not an employee
of the state or that political subdivision, and is not a public em-
ployee.” Therefore, it was found that “Respondent had no obliga-
tion under PERA to recognize Charging Party as the bargaining
representative” of the private company’s employees working at
Respondent’s place of business. For these reasons, ALJ Stern sum-
marily dismissed the ULP Charge.

Charging Party filed exceptions with the Commission. The
exceptions asserted that the ALJ had erred in finding that Respon-
dent had not violated PERA when it refused to bargain and refused
to recognize Charging Party as the exclusive representative of the
employees. The Commission found the exceptions to be without
merit, approving ALJ Stern’s reliance on Lakeview, and affirming
her Recommended Order in its entirety. �

MERC UPDATE
(Continued from page 15)

“When I was a boy of 14, my father was so ignorant I

could hardly stand to have the old man around. But when I got

to be 21, I was astonished at how much the old man had

learned in seven years.”
Mark Twain
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SIXTH CIRCUIT UPHOLDS
WAL-MART’S TERMINATION
OF EMPLOYEE FOR USING
MEDICAL MARIHUANA 

Christina K. McDonald
Dickinson Wright PLLC

In a case of significant importance, on September 19, 2012, the
United States Court of Appeals for the Sixth Circuit, in an opinion
authored by Judge Eric L. Clay,1 held that a private employer may
fire an employee for testing positive for medical marihuana in vio-
lation of the employer’s drug use policy under the Michigan Med-
ical Marihuana Act (“MMMA”).  The court’s holding in Casias v.
Wal-Mart Stores, Inc., No. 11-1227 (April 18, 2012),2 sets the prece-
dent that users of medical marihuana are not a protected class in the
private sector and that the MMMA only protects users of medical
marihuana from state action, such as arrest and prosecution, for
legal use of the drug.  The court also held that an employer’s termi-
nation of a registered medical marihuana user under the employer’s
drug use policy is not contrary to public policy.

Joseph Casias worked as a Wal-Mart employee in Battle Creek,
Michigan for a little over five years when he was terminated for vi-
olating the company’s drug use policy.  Mr. Casias suffers from
sinus cancer and an inoperable brain tumor and endured ongoing
pain as a result of his condition.  Mr. Casias’ oncologist recom-
mended that he try medical marihuana to treat the pain associated
with his medical condition, so Mr. Casias obtained a medical mar-
ihuana registry card from the Michigan Department of Community
Health under the MMMA, which was enacted in 2008.  

The Court assumed that Mr. Casias complied with the state
laws governing the use of medical marihuana and never used mar-
ihuana at work.  Mr. Casias claimed that he never came to work
while under the influence of the drug.  During his employment,
Mr. Casias took a drug test in accordance with Wal-Mart’s drug
use policy, and he tested positive for the use of marihuana.  Wal-
Mart did not honor Mr. Casias’ medical marihuana registry card
and terminated his employment because the use of marihuana vi-
olated the company’s drug use policy.  Mr. Casias sued Wal-Mart
for wrongful termination.

In the District Court for the Western District of Michigan,
Judge Robert J. Jonker held that Wal-Mart’s decision to fire Mr.
Casias was lawful because the MMMA only provides medical mar-
ihuana users protection from state action, and not from private ac-
tion.  The court held that “[w]hatever protection the MMMA does
provide users of medical marijuana, it does not reach to private em-
ployment.”3 Further, Judge Jonker held that nothing in the MMMA
“repeals the general rule of at-will employment in Michigan.”4

The MMMA provides:

A qualifying patient who has been issued and possesses
a registry identification card shall not be subject to arrest,
prosecution, or penalty in any manner, or denied any right
or privilege, including but not limited to civil penalty or
disciplinary action by a business or occupational or pro-
fessional licensing board or bureau, for the medical use
of marihuana in accordance with this act . . . .5

In the Court of Appeals for the Sixth Circuit, Mr. Casias ar-
gued that the legislature’s use of the word “business” in the above-

Okay, I exaggerate. But not much.

Why, resume-writing applicants, do you write such
objectives? I ask this whenever the occasion arises. Be-
cause, the applicants typically respond, the placement
specialist/career counselor/assistant-dean-for-resume-
writing-advice said this is just what prospective employ-
ers want. It sets the right tone. It establishes you as a
desirable right-thinking candidate. It shows that your ob-
jectives are totally simpatico with the law firm’s. Totally.

To this I respond: not so. When I read such “objectives”
I think of Body Heat. If you want me to think about giving
you a job, you do not want me thinking about Body Heat.

So, here is my free advice: lose the “objectives” on
your resume. If you want to share your hopes and dreams
for your ideal legal career, or you want to be rich and live
in an exotic land, tell me at the interview. Or, if you are
compelled to put your aspirations in writing, do it in your
cover letter.

Here is something else to keep in mind. I might be in-
terested in your hopes and dreams. Although I am a lawyer,
do I not have some remnant of human empathy? As Shake-
speare wrote (albeit not about lawyers): “If you tickle us,
do we not laugh?” Still, let’s keep it real. What I want to
know, mostly, to paraphrase JFK, is not what my law firm
can do for you, but what you can do for my law firm.

In sum, aspiring lawyers, here is your (partial) checklist
for a successful legal career: (1) see Body Heat and (2) lose
the “objectives” statement on your professional resume. �

Kelman’s Cartoon

“Did you folks learn about me through my TV commercials,
my newspaper ads, my billboards, my direct mailings, or by
a spontaneous effusion of praise from some of the Supreme
Court justices?”

(Continued on page 18)
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ROBERT S. LABRANT APPOINTED
MERC COMMISSIONER

Verna D. Miller, MERC
Departmental Specialist

On June 29, 2012, Governor Snyder appointed Robert S.
LaBrant to the Michigan Employment Relations Commission.
Commissioner LaBrant is part of the three-member commission
(joining Chair Edward D. Callaghan and Commissioner Nino E.
Green), which works to resolve labor disputes involving public
and private sector employees.   The Commission administers the
Public Employment Relations Act, the Compulsory Arbitration
Act, and the Labor Relations and Mediation Act.

Commissioner LaBrant recently retired from the Michigan
Chamber of Commerce, where he worked for 35 years.  While he
began as Manager of Political Actions Programs, Commissioner
LaBrant  served  most of his career with the Michigan Chamber
as Senior Vice President of Political Affairs and General Counsel.
Commissioner LaBrant has served as press secretary for former
U.S. Representative Harold Froehlich of Wisconsin, for the Ap-
pleton, Wisconsin Chamber of Commerce, and the Metropolitan
Milwaukee Association of Commerce.  He also worked as an ad-
junct faculty member at Lansing Community College and Thomas
M. Cooley Law School.   Commissioner LaBrant served as an
Army Captain with service in Viet Nam.

Commissioner LaBrant holds a bachelor’s degree in political
Science from the University of Wisconsin (Stevens Point) and a
juris doctorate (cum laude) from Cooley Law School in Lansing.
He also studied public relations at American University in Wash-
ington, D.C. Commissioner LaBrant will serve a three-year term
from July 1, 2012 through June 2015.  �

AUDIT FILING BY PUBLIC SECTOR
LABOR ORGANIZATIONS/MERC
TRAINING

Sidney McBride, 
MERC Administrative Law Specialist

UNION AUDITS
In the summer edition of Lawnotes, we noted several legislative

changes to PERA that have impacted public sector collective bar-
gaining and labor-management relations throughout Michigan.  One
of these changes, under 2011 PA 53, requires each exclusive bar-
gaining representative that represents public employees in Michigan
to file an independent audit with MERC by March 1st of each year
(beginning with March 1, 2013).   The filed audits will be posted
on MERC’s website as required by the statutory change.  To assist
in meeting these requirements, MERC has established the following
process:

1. Each covered exclusive bargaining representative must
complete and return a registration form that provides the name
and contact information (including email address) of the principal
person responsible for submitting the annual independent audit.
Registration forms are available on the MERC website.

2. Following receipt of the completed registration form,
MERC will issue the labor organization a unique identifying num-

quoted statute should be read independently from the term “li-
censing board or bureau” to include protection of registered users
of medical marihuana from any business, including from private
employers.6 The Sixth Circuit rejected Mr. Casias’ interpretation,
holding instead that the term “business” merely qualified the type
of “licensing board or bureau.”7

In affirming the district court’s decision, the Sixth Circuit
specifically held that the MMMA “does not impose restrictions
on private employers, such as Wal-Mart,” and, stated more clearly,
the MMMA “fails to regulate private employment actions.”8  The
court noted that similar medical marihuana laws in other states do
not regulate private employment actions either.  

The Sixth Circuit also held that Wal-Mart’s decision to ter-
minate Mr. Casias’ employment was not contrary to public policy.
The Court reasoned that, 

accepting Plaintiff’s public policy interpretation could
potentially prohibit any Michigan business from issuing
any disciplinary action against a qualifying patient who
uses marijuana in accordance with the Act.  Such a broad
extension of Michigan law would be at odds with the rea-
sonable expectation that such far-reaching revision of
Michigan law would be expressly enacted.9

After Casias, it is clear that the MMMA does not protect users
of medical marihuana from adverse employment decisions in the
private sector.10 It is also clear that under the MMMA, employers
have no responsibility to accommodate “the ingestion of marihuana
in any workplace or any employee working while under the influ-
ence of marihuana.”11 Even though Casias established broad,
bright line rules for employers dealing with registered users of
medical marihuana, employers must still be wary of the impact that
decisions made under the MMMA may have under the Americans
with Disabilities Act of 1990 (“ADA”).  There are few reported
decisions addressing the intersection of the ADA and the MMMA,
and this issue is likely to be often litigated in the coming years.12

— END NOTES —

1 Judge Clay’s opinion was joined by Judge Richard F. Suhrheinrich.  Judge Karen Nelson
Moore dissented.

2 The full text of the court’s opinion is available at http://www.ca6.uscourts.gov/opinions.
pdf/12a0343p-06.pdf (last accessed November 8, 2012).  

3 Casias v Wal-Mart Stores, Inc., 764 F. Supp. 2d 914, 922-23 (W.D. Mich. 2011)(internal
citation omitted).

4 Id. 

5 M.C.L. 333.26424(a).

6 See Casias, Case No. 11-1227.

7 Id.

8 Id.

9 Id.

10 Id.

11 M.C.L. 333.26427.

12 For an in-depth discussion of the potential impacts of the ADA with respect to employees
or potential employees who are registered under the MMMA, see Stacy A. Hickox, Med-
ical Marijuana and the Workplace—the Aftermath of Casias v Walmart, Institute of Con-
tinuing Legal Education (2011). Importantly, federal law still classifies marijuana as an
illegal Schedule I substance, despite many states’ recent laws to decriminalize the use of
medical marijuana, further complicating the intersection of state and federal employee
protections.  See 21 U.S.C. 812(c). �

6TH CIRCUIT UPHOLDS WAL-MART’S
TERMINATION OF EMPLOYEES
(Continued from Page 17)
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ber that must be used with each audit submission and any future
communication on this subject.

3. Registration forms and Independent Audits must be sub-
mitted to MERC in pdf format using a MERC designated email
address. (unionaudits@michigan.gov).

4. For more details, visit the “What’s New” link of the
MERC website located at: www.michigan.gov/merc.

SPRING TRAINING PROGRAM 
Plans are underway for MERC’s spring training program

scheduled for Thursday, April 18, 2013 and Friday, April 19, 2013
at the Inn at St. John’s in Plymouth, MI.    The full day training
session on Thursday is geared to meet the continuing education
needs of the Fact Finders and Act 312 Arbitrators appointed to
MERC’s two panels.  The half-day session on Friday is designed
for labor and management representatives who want a brisk
overview of the processes connected with the services offered by
MERC such as  ULPs, Elections, Mediation, Fact Finding, Com-
pulsory and Grievance Arbitration.  Both training sessions will
feature relevant information on the state of public sector collective
bargaining in Michigan since the 2011-12 legislative changes and
the 2012 general election.   This spring training program is co-
sponsored by the MERC/BER, the MSU College of Law and the
Licensing and Regulatory Affairs of Michigan (LARA).  Stay
tuned to the MERC website at www.michigan.gov/merc for more
information.   �

MERC MEDIATOR ED PHILLIPS
RETIRES AFTER 52 YEARS 
OF SERVICE

Edmund Phillips, who began his service in 1960 as a
Labor Mediator with the Michigan Labor Mediation Board
(predecessor to the Michigan Employment Relations Commis-
sion) retired in December 2012.  During his distinguished ca-
reer, Ed mediated over 10,000 labor disputes, often involving
highly complex, newsworthy cases in the private and public
sector employment arenas.  

Ed’s mediation activities brought him into contact with
many prominent names in the labor management community
including: former Governor George W. Romney, who signed
PERA into law in 1965;  Jimmy Hoffa, Sr., former Teamsters
president;  Walter P. Reuther,  former UAW president; and
Mary Ellen Riordan, past president of the DFT.  Among his
countless credits, Ed successfully mediated two of the most
acrimonious strikes in Detroit’s history— the newspaper
strikes of 1967 and 1995.  

Ed has received numerous accolades for his superior serv-
ice as a mediator. 

He will be missed at MERC/BER and by the labor-man-
agement community.  We thank him for 52 years of dedicated
service, as well as his significant contributions to the mainte-
nance of positive labor-management relations throughout this
State.  �

(Continued on Page 20)

Michigan’s Right-To-Work Law:
The Two-Stage Implementation
Thomas W.H. Barlow and Tiffany A. Buckley-Norwood

Jackson Lewis LLP

On December 11, 2012, Governor Rick Snyder signed the
new Workplace Fairness and Equity Act.  With this signature,
Michigan became the 24th state to establish a right-to-work law.
Because the law takes effect by April 1, 20131, many may be
questioning its ramifications.

A BRIEF HISTORY OF RIGHT-TO WORK LAWS
In 1947, the Taft-Hartley Act amended the National Labor

Relations Act to, among other things, permit states to decide
whether mandatory union membership would be permitted in
their state.  Under this 65-year old option, states may prohibit
“union security” clauses in collective bargaining agreements,
which require employees to join or financially support a union
as a condition of employment.  Union security clauses are very
common in modern collective bargaining agreements and can
take different forms.  Common language may require the em-
ployee to join the union within 30 days of hire and to continue
membership or be fired.  Sometimes security clauses appear as
“agency shop” provisions giving the employee the option of not
joining the union, but requiring the payment of dues and fees.

Early last year, an organization proposed a constitutional
amendment, known as Proposal 2, which would have made collec-
tive bargaining a state-guaranteed constitutional right for public and
private employees.  This proposal was rejected by a majority vote
in Michigan; and, in conjunction with the pending changes in leg-
islative power, apparently gave right-to-work law supporters and
the lame duck session of the Michigan legislature the political mo-
mentum they needed to pass Michigan’s right-to-work law.

As the 24th state to enact a right-to-work law, Michigan
joins Alabama, Arizona, Arkansas, Florida, Georgia, Idaho, In-
diana, Iowa, Kansas, Louisiana, Mississippi, Nebraska, Ne-
vada, North Carolina, North Dakota, Oklahoma, South
Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, and
Wyoming.  Guam also has such a statute.  Notably, there is
over a decade gap between the states, with Oklahoma becom-
ing a right-to-work state in 2001; Wisconsin in 2010; and
Michigan and Indiana in 2012.

KEY DETAILS OF MICHIGAN’S LAW
Michigan’s right-to-work law is comprised of two public

acts that amend preexisting Michigan statutes.  The first public
act, 2012 PA 348, covers private employers and explicitly ex-
empts agricultural or domestic service laborers, individuals em-
ployed by a parent or spouse, executives/supervisors, federal
employees, employees covered by the Railway Labor Act, and
state employees.  The second public act, 2012 PA 349, covers
public employees, but exempts police and firefighters.  Notably,
police and firefighters were the only categories of exempt em-
ployees added by the right-to-work amendments.  

Under well-established Michigan labor law, employees
have long enjoyed the right to engage in or refrain from engag-
ing in collective bargaining activities, and have been protected
from any force, intimidation or unlawful threats to compel an
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MICHIGAN RIGHT-TO-WORK LAW
(Continued from Page 19)

employee in either direction.  Michigan’s right-to-work law
amends these longstanding protections to prohibit any require-
ment that employees join a union or pay union dues as a con-
dition of employment.  

It is possible that employees will face peer pressure to main-
tain their union membership or join the union.  However, in ad-
dition to prohibiting future union security clauses, the statute
creates a cause of action against individuals or unions that try
to intimidate or otherwise coerce employees in deciding whether
to become a union member or pay dues.  Damages, injunctive
relief, and actual attorney’s fees may all be awarded in a civil
action for violation of the law.  Additionally, any person, em-
ployer or labor organization, who violates the law may be liable
for a civil fine of up to $500.  

The full range of other federal labor rights under the Na-
tional Labor Relations Act, including a union’s obligation to
represent all bargaining unit employees regardless of whether
an employee is a dues paying member, are unaffected by the
new Michigan law.  Thus, if the union remains the exclusive rep-
resentative of the bargaining unit employees, it must represent
all employees, not just members.  In this regard, where the union
is the exclusive representative for employees in a bargaining
unit, even when an employee opts out of union membership, the
employee still receives the benefit of certain collective bargain-
ing agreement terms, including those regarding wages and
fringe benefits, the grievance procedure and arbitration.  The
union may, however, prohibit any employee, who has opted out
of union membership, from participating in internal union votes,
such as contract ratifications and the election of union officers.

ANTICIPATED ACTIONS TO CONTEST THE LAW
For those seeking to overturn Michigan’s right-to-work

law, there are usually two ways for voters to reject a law under
Article II, Section 9 of the Michigan Constitution — a referen-
dum (the power to approve or reject laws enacted by the legis-
lature) or an initiative (the power to propose laws and to
enact/reject laws).  Crucially, based on the same constitutional
provision, an appropriation set forth in the right-to-work law
prevents it from being overturned by a voter referendum.  For
the 2012-2013 fiscal year, the law explicitly appropriates $1
million to the Department of Licensing and Regulatory Affairs
for implementation of this Act and responding to public in-
quiries regarding same.  While opponents to the law may argue
that the appropriation was included for the purpose of elimi-
nating any potential referendum, such motivation is irrelevant
under existing law.  The Michigan Supreme Court “has repeat-
edly held that courts must not be concerned with the alleged
motive of a legislative body in enacting a law, but only with the
end result — the actual language of the legislation.”2 This, of
course, could change with the changes to the Michigan
Supreme Court.3 However, even as recently as 2012, the Michi-
gan Supreme Court has reiterated these same sentiments.4

Thus, instead of a referendum, the two most likely ways to
overturn the law include a voter initiative or court action.  An
initiative is a lengthy petition process that still involves the leg-
islature.  Under the initiative process, voters collect signatures
to request that the legislature approve or reject the measure pre-
sented through the initiative — a change to the right-to-work

law.  If the legislature rejects the measure, then it is submitted
to the public as a proposed law at the next general election.
However, the legislature would also have the option of propos-
ing a countermeasure at the general election.  Thus, if there is
to be an initiative, it is unlikely to occur until after a change in
the legislature that enacted Michigan’s right-to-work law.

As to court action, the Michigan Court of Appeals now has
exclusive, original jurisdiction over any action challenging the
validity of the right-to-work law.  Two lawsuits filed in the Ing-
ham County Circuit Court, including one filed by a Michigan
union, have already challenged the law, relying on the provisions
of Michigan’s Open Meetings Act and the First Amendment of
the federal and Michigan constitutions.  The lawsuits are based
on the fact that the Michigan State Police temporarily locked
down the state capitol during legislative debate over the right-
to-work law.  However, both of these lawsuits were filed before
the public acts became law and granted the Michigan Court of
Appeals exclusive jurisdiction.

As would be expected, unions and their advocates have also
indicated an intention to file more legal challenges.  It is antici-
pated that other legal challenges may focus on the exemption for
state police and firefighters and whether it violates equal protec-
tion laws.  There is also some disagreement over whether the new
law applies to most state government workers, given that Article
XI, Section 5 of the Michigan Constitution gives the Michigan
Civil Service Commission sole authority to make rules and reg-
ulations covering all personnel transactions for non-exempted
state workers and to regulate all conditions of employment for
such workers.  The National Right to Work Legal Defense Foun-
dation, which has been involved in defending right-to-work laws
against legal challenges in other states, has created a special task
force to defend Michigan’s right-to-work law.  

THE POTENTIAL IMMEDIATE IMPACT OF THE LAW
In the event that Michigan’s right-to-work law is not over-

turned, it is anticipated that there will not be a significant impact
on non-union companies.  To the contrary, in Indiana, union ac-
tivity slowed because of the lack of interest in trying to unionize
employers whose employees may not pay union dues.

For unionized employers, because the law applies to any
“agreement, contract, understanding, or practice that takes ef-
fect or is extended or renewed” after its effective date, union
security clauses in existing contracts will remain in force until
renewed or extended.  Thus, unions currently in negotiations
have a strong incentive to reach an agreement sooner rather
than later to avoid application of the law to any new collective
bargaining agreement.  The law may also give unionized Michi-
gan employers strong leverage in any ongoing union contract
negotiations to trade a long-term contract or extension desired
by the union for favorable contract language and economic
terms.  We are aware of at least one union that has agreed to a
12-year contract extension in Indiana under a similar delayed
effective date provision.  We are also aware of similar extension
requests by unions here in Michigan.

Additionally, as employees seek more information about
their rights under the law from both employers and their unions,
the usual rules regarding the provision of such information re-
garding unions apply.  Employers may truthfully advise employ-
ees of the existence of the new right-to-work law and the choices
available to employees, but they may not improperly solicit em-
ployees to leave their union.
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without back pay, their rationale or lack thereof, and to compare and
contrast them, in the relevant time frame, to the reinstatement remedy
in a similar legal forum; to wit, National Labor Relations Board pro-
ceedings implicating discharge of an employee in violation of
§8(a)(3) of the National Labor Relations Act (NLRA).3 4

The conclusions drawn are that arbitrators have too often
employed the remedy of reinstatement with no back pay.  They
have employed the remedy with limited, unconvincing or no ra-
tionale.  The reasons for doing so are suspect and smack of mere
baby splitting.  At the same time, the NLRB has ignored its clear
statutory prerogative of ordering reinstatement without back pay. 

Arbitrators should emulate the NLRB by awarding reinstate-
ment with back pay unless the employee was unavailable for work
during the back pay period, failed to mitigate damages or where
the arbitrator is prepared to rule that the appropriate discipline for
the employee’s action, ab initio, was a lengthy suspension or pro-
vide other compelling justification for the remedy.  They should
cease their efforts to make both sides happy by splitting the baby
in a manner that lacks principled decision making.

Conversely, the NLRB should use its clear statutory mandate
to award reinstatement without back pay where it is indicated.

The two poles of arbitrator and NLRB handling of this issue
should come closer together.

II. LABOR ARBITRATION DECISIONS
Unless specifically delineated otherwise by the collective bar-

gaining agreement they are interpreting, labor arbitrators are gen-
erally deemed to draw their authority to fashion remedies for
breach of the labor contract from the “industrial law of the shop“
and from their own informed judgment.5 Thus, short of specific
direction by the parties to the labor contract, arbitrators have broad
license to fashion appropriate remedies.  They are not constrained
by a statutory or regulatory scheme in this regard. 

A review of twenty-first century labor arbitration decisions
in discharge cases awarding reinstatement with no back pay can
be classified into the following groups; those providing no ration-
ale for the award, those providing a poor rationale, and those pro-
viding a reasonable rationale.

A. Decisions with no rationale

A limited number of arbitral decisions supplied absolutely no
rationale for the reinstatement with no back pay award.  

In Air Canada and Teamsters Local 769, 126 LA 965 (2009)
in a case where the employer discharged the grievant for her failure
to work over long periods of time during her shift as a call center
operator the arbitrator reinstated the grievant due to disparity in
treatment.  Another similarly situated employee had been issued a
mere verbal warning.  Rather than order reinstatement of the griev-
ant, reducing the discharge to a verbal warning and awarding back
pay, thereby reestablishing parity of treatment, the arbitrator sans
explanation awarded reinstatement with no back pay.

In effect, the arbitrator issued the grievant a 10+ month sus-
pension thereby maintaining the disparity of treatment which was
ostensibly the rationale for his reversal of the employer’s decision
in the first instance.  Had the case reached the arbitrator as a 10+
month suspension for mere loafing on one shift, would the arbi-
trator have upheld the employer’s position as meeting the test of
just cause?  Or, would he have reduced it to a mere warning in
order to maintain parity with the other employee who also re-

(Continued on Page 22)

THE ANTICIPATED FUTURE IMPACT OF THE LAW
Aside from legal challenges, the anticipated future of this law

is the same as for any other competitive environment.  Unionized
employers whose collective bargaining agreements do not expire
for at least another few years may see an increase in union activity
as unions become more aggressive in defending their members
to show the value of the dues their members pay.  In short, there
may be an increase in the number of grievances filed and matters
taken to arbitration.  Similarly, to also show the value of dues to
their members, unions may be forced to make demands at the bar-
gaining table that they may not have made in the past. 

The effects of these increased efforts will only be known
with time.  However, historical data from other right-to-work
states shows that right-to-work states usually have lower wages,
but higher employment, than non-right-to-work states.

CONCLUSION
In short, time will be the greatest indicator of the law’s im-

pact, particularly in light of the upcoming changes in the legis-
lature’s political makeup.  However, it is certain that, with the
law, comes litigation and increased union negotiations.

— END NOTES —

1 The law will take effect on the 91st day after the sine die adjournment of the legislature.  At the

time this article was written, that adjournment was expected to occur on December 27, 2012.

2 Michigan United Conservation Clubs v Secretary of State, 464 Mich 359, 367 (2001)(Corrigan,

C.J. concurring)(citing Kuhn v Dep’t of Treasury, 384 Mich. 378, 383-384 (1971); C F Smith

Co v Fitzgerald, 270 Mich. 659, 681 (1935); People v Gibbs, 186 Mich. 127, 134-135 (1915)). 

3 Michigan United Conservation Clubs, supra, was a 4-3 decision.  Two of the four concurring jus-

tices are no longer on the bench; and one of the three dissenting justices is no longer on the bench.

4 Houston v. Governor, 491 Mich. 876, 877 (2012)(citing In re Request for Advisory Opinion

Regarding Constitutionality of 2011 PA 38, 490 Mich 295, 302 (2011); Michigan United Con-

servation Clubs, 464 Mich 359, 367 (Corrigan, C.J., concurring); Cooley, Constitutional Law,

p 154). �

ARBITRAL REINSTATEMENT
WITHOUT BACK PAY:
PRINCIPLED DECISION

MAKING OR MERE 
SPLITTING OF THE BABY?

(PART 1)
David Arm

I. INTRODUCTION
Every labor attorney or labor relations advocate who has repre-

sented clients in U.S. labor arbitration1 is eminently familiar with
the remedy awarded by labor arbitrators in cases implicating the dis-
charge of an employee of “reinstatement with no back pay.”  Most
practitioners would agree that such an arbitral award is about as sat-
isfying as the veritable “kissing of one’s sister.”  It tends to leave
both parties to the arbitral process unsatisfied and without guidance
as to what behaviors by employees rightfully may result in discharge.

The purpose of this paper is to explore the power of labor arbi-
trators to fashion remedies in discharge cases, critique twenty-first
century arbitral decisions2 awarding the remedy of reinstatement
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ceived a mere warning, in light of the disparity of treatment de-
fense?  Or would he have reduced it to something in between a
mere warning and a 10+ month suspension?  Short of further ex-
plication, the only logical result is reducing the discipline to a
mere warning.  Yet, the arbitrator neither did so nor did he feel
compelled to explain how he reached the conclusion that a 10+
month suspension was the appropriate level of discipline.6

Similarly inscrutable is the decision in Food 4 Less of Califor-
nia and UFCW, Local 770, 128 LA 925 (2010) where the arbitrator
rejected the employer’s contention that a cashier had colluded with
an unknown third party to leave $350 in cash next to her register
which the third party absconded with.  The arbitrator found no col-
lusion ergo no theft by the employee but did find that the employee
was “negligent” in leaving cash outside of the till.  Thus, he rein-
stated the employee, denying back pay, thereby leaving her with a
9 month suspension.  Had the case not involved the disappearance
of $350 in cash but merely been one of a cashier leaving cash out-
side of a till for a few moments, would any arbitrator have found a
9 month suspension to be commensurate with just cause?  One
would have thought that arbitral law was clear that mere negligence
at work is a form of poor job performance mandating “progressive
discipline” beginning with something much less severe than a 9
month suspension.  As stated in the “bible of labor arbitration:”

It is said to be “axiomatic that the degree of penalty should
be in keeping with the seriousness of the offense…Offenses are
of two general classes:  1.) those extremely serious offenses…
which usually justify summary discharge; 2.) those less serious
infractions…which call for some milder penalty aimed at correc-
tion [corrective discipline].7

B. Decisions with poor rationale
Much more common are the reported cases where the arbi-

trator awards reinstatement with no back pay and provides a ra-
tionale for the award, albeit one much less than compelling.  For
instance, in Bemis Company and Joint Board Local 1426, 127 LA
499 (2010), a case involving discharge due to insubordination, the
arbitrator wrote:

“[I]t is axiomatic that workplace rules prohibiting insubordi-
nation should be enforced. Absent a clear chain of command
and respect for proper authority, the ability of the enterprise
to conduct work safely and efficiently and in a manner that
comports with the CBA, employer policies, and the applica-
ble external laws is compromised.…

Consequently, I conclude from the full record before me
that the Employer’s insubordination charge against the Griev-
ant was certainly proved by a preponderance of the evidence.
Again, the record convinces me that there was no legitimate
reason for the Grievant to refuse to perform the work. The
Grievant indeed subjected himself to discipline by engaging
in self-help by refusing to perform the rail switch in lieu of
doing the work and pursuing a grievance. At this point, the
third question of whether the Company’s discharge action
was commensurate with the offense must now be consid-
ered.…

Consequently, because the Grievant was neither warned
of the serious consequences of his perceived noncompliance

with M__’s reasonable order nor given an opportunity to cor-
rect his behavior which M__ had deemed was insubordinate,
I find that although just cause for discipline exists in this mat-
ter, the Employer’s decision to terminate the Grievant’s em-
ployment was harsh and excessive.”

The rationale is replete with inconsistency.  It is fine for the
arbitrator to hold that the common law arbitral test for insubordi-
nation has not been met in that the grievant was not forewarned
of the possible consequences of his insubordination.  But how then
can the arbitrator find that “the Employer’s insubordination charge
against the Grievant was certainly proved by a preponderance of
the evidence?”  And, if “insubordination” was not extant, why was
there any discipline at all, let alone what amounted to more than
a six month suspension in the case?  And, even if the arbitrator
believed that there was just cause to find an infraction different
than “insubordination” would she (or any employer) determine
whatever that infraction was, to be deserving of a six month sus-
pension, ab initio?  

In Veolia Transportation and United Transportation Union,
126 LA 1193 (2008) the arbitrator found no just cause for discharge
where the employee left early one day and came in late the next.
In a particularly bizarre ruling, the arbitrator awarded reinstatement
with back benefits, but without back pay since the union had only
requested “reinstatement with full benefits,” even though the stip-
ulated issue was whether claimant’s discipline was “excessive or
arbitrary.”  Thus, the arbitrator found the discipline of discharge
was excessive but a, de facto, ten month suspension was not.  Ap-
parently, had the grievance demanded as a remedy both “full bene-
fits” and “back pay” the arbitrator would have awarded it.  But such
pleading technicalities are generally foreign to labor arbitration.  

In a case where the employee called a fellow worker “my
nig—-” the arbitrator wrote:

[O]ne of the elements of Cause is that the level of discipline
be commensurate with the infraction. Under the facts adduced
herein, termination was not commensurate with the Griev-
ant’s action of trying to be, as described by K__,  “smart and
funny.” It also must be noted, however, K__ found the Griev-
ant’s comments to be degrading, and, under contemporary
norms, cannot be permitted in the workplace. As such, Cause
exists for discipline short of termination, at any other level
in the progression of discipline provided in the Company
Rules, quoted above. The Grievant’s termination is so re-
duced.  Generally, when an employee who is terminated with-
out Cause is reinstated, a make-whole award of back pay is
appropriate. Under the facts herein, however, such an award
would be inappropriate. During Mr. Dean’s investigation, as
well as at the Step 3 Meeting, the Grievant entirely denied
having made the racial comments at issue herein. It was not
until the Arbitration Hearing that the Grievant admitted his
actions. Had the Grievant admitted the comments prior to his
termination, Mr. Dean may have been presented with alter-
natives to termination. This is not to say a result other than
termination would have ensued, but the Employer was denied
the opportunity to consider possible alternatives had the
Grievant explained fully what transpired.8

There are three problems with the arbitrator’s attempt at ra-
tionalizing a reinstatement order with no back pay:  (1)  In the 21st

century the language used by the grievant is intolerable and an em-

ARBITRAL REINSTATEMENT
WITHOUT BACK PAY
(Continued from Page 19)
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ployer should be able to and expect to be able to terminate an em-
ployee for use of such degrading language. (2)  The arbitrator finds
that a level of discipline less than discharge, to be found in the em-
ployer’s rules, is acceptable.  However, there was no level of dis-
cipline such as an 18 month suspension under those rules.  Indeed,
the employer’s rules delineated verbal warnings, written warnings
and a three day suspension.  Thus, by the arbitrator’s own logic, a
three day suspension should have been the most meted out to the
grievant.  (3)  The grievant’s denial of the use of racially charged
language belies the arbitrator’s mitigation of the discipline and his
characterization of it as, arguably, an effort to be funny.  

In another case9 involving use of inappropriate words in the
workplace where the arbitrator used disparity of treatment to reduce
the discipline meted out by the employer, the arbitrator found that
the words used by the grievant were not truly threatening and, thus,
did not warrant discharge.  In considering the appropriate level of
discipline, the arbitrator lent specific weight to another similar in-
cident where an employee was issued a three day suspension.  Thus,
the arbitrator found disparity of treatment.  But, rather than reduce
the discipline she awarded reinstatement with no back pay amount-
ing, de facto, to a five month suspension.  Thus, the arbitrator’s
award lead to the exact disparity of treatment she based her award
on i.e. one employee received a three day suspension and the instant
employee received a five month suspension.  Surely, if the employer
had issued, ab initio, a five month suspension to the grievant and
the case then made its way to the same arbitrator she would once
again have concluded that there was disparity of treatment and re-
duced the five month suspension.  This is just the kind of thinking
and rationale that leaves employers and unions without guidelines
and rudderless.  A rational result would have been to reduce the dis-
cipline to the identical three day suspension the arbitrator was using
as a comparator when she issued her award.  

In Sodexho Management, Inc. and Industrial, Technical Pro-
fessional Employees Union, 123 LA 1643 (2007) the labor agree-
ment stated that an employee may be immediately discharged for
physical violence or the threat of physical violence.  The arbitrator
found that the employee slapped a fellow employee on the wrist.
The arbitrator did not discuss whether he deemed this to be “phys-
ical violence.”  Rather, he went immediately into a discussion of
mitigation.  The arbitrator then concluded that since the employee
was willing to stay late on the day in question and had an excellent
attendance record the discharge would be reduced to reinstatement
with no back pay in what amounted to a two year suspension.  The
arbitrator wrote:

“[T]he Arbitrator agrees with the Company that “any rein-
statement should be without back pay”. The exceptional ele-
ment of the case makes for mitigation of the penalty, but not
for exoneration of the offense, for which the penalty, under
the parties’ agreement, is ordinarily immediate discharge. It
is fair to say that the agreement expresses the parties’ under-
standing that at work, no less than elsewhere, security of the
person is paramount.”

Thus, the arbitrator appears to concede that there was physi-
cal violence and that the labor contract permits the employer to
discharge under these circumstances.  But, he turns the contract
on its head in finding that it is the employer who violated the con-
tract in discharging the employee.  In an equally poorly reasoned
conclusion, he mitigates the discharge to a two year suspension.
The question must be asked, again, had the employer, ab initio,
issued a two year suspension to the employee and had the case

reached the arbitrator as a two year suspension would the arbitra-
tor have upheld the employer’s position?

Perhaps more intellectually honest is St. Paul Pioneer Press
and IBT, Local 4, 123 LA 321 (2007), a case where the grievant
verbally harassed a disabled employee after having been disci-
plined for similar behavior previously, where the arbitrator or-
dered reinstatement with no back pay and came very close to
saying “I am splitting the baby.” Under the guise of a rationale
he quotes another arbitrator by stating:

In cases where the remedy can be divisible, such as back pay
or seniority as compared to reinstatement or reprimand, and
where merits are somewhat split, an all—or—nothing solu-
tion does not seem to be equitable or effective.

But, in reality, it is the initial question of reinstatement, which
the arbitrator concedes is not divisible, which, arguably, he at-
tempts to divide.  The employer had a rule stating that a hostile or
intimidating work environment is cause for discharge.  The rule
stated that such behavior includes inappropriate remarks about a
person’s disability. However, the rule did not state that such be-
havior was limited to remarks regarding disability and other pro-
tected characteristics.  Moreover, the labor contract stated that the
employer may discharge employees for violations of company
promulgated rules and any other just cause.  Thus, the contract
reserved for the employer the right to discharge for violation of
rules and did not require further showing of cause.  Lastly, the em-
ployee had been disciplined three times previously for similar be-
havior.  Under these facts it is difficult to conclude that the award
of reinstatement with, de facto, a nine month suspension was any-
thing other than a brazen case of splitting the baby with a thinly
veiled rationale.

PART 2 WILL APPEAR IN THE 

NEXT ISSUE OF LAWNOTES

— END NOTES —

Author’s note: This article is intended as a rejoinder to Arbitrator Barry Goldman’s Fall 2012
Lawnotes column defending the use of reinstatement without back pay in labor arbitration

1 This article looks at private sector labor arbitration conducted under the rubric of collective
bargaining agreements negotiated pursuant to the National Labor Relations Act, 29 USC
§§151-169 or the Railway Labor Act, 45 USC §§151-188, only.

2 Decisions have been culled from BNA’s labor arbitration (LA) database.

3 29 USC §158(a)(3) [discrimination in the tenure of employment due to membership in a
labor organization]

4 The logic of this comparator is that the NLRA scheme provides an administrative forum
not dissimilar to the arbitral forum to adjudge discharge of unionized or potentially union-
ized employees. 

5 See Steelworkers v. Warrior & Gulf Co., 363 U. S. 574 (1960); Steelworkers v. Enterprise Car
and Wheel, 363 US 593 (1960) [“When an arbitrator is commissioned to interpret and apply the
collective bargaining agreement, he is to bring his informed judgment to bear in order to reach
a fair solution of a problem. This is especially true when it comes to formulating remedies. There,
the need is for flexibility in meeting a wide variety of situations. The draftsmen may never have
thought of what specific remedy should be awarded to meet a particular contingency.”]

6 For similar cases where the arbitrator provided no rationale for an award of reinstatement
with no back pay see Keystone Steel and Wire and Independent Steel Workers Alliance,
119 LA 440 (2003); TNT Logistics North America and TTWISEU District 2A/AMO, 116
LA 1297 (2002).

7 How Arbitration Works, 6th ed. at 964 (2003) (citations omitted)

8 Hendrickson Truck Suspension Systems and UE, Local 770 (2008)

9 Bosal Industries and UAW Local 155, 124 LA 165 (2007)
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