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like would receive favorable treatment, especially if the employer
allows employees to use their computers for other types of non-
work-related activities.

The water cooler analogy is useful in considering an em-
ployer’s efforts to control information on social networks.  Thus,
if as a result of organizing activity at the workplace, an employer
passed a rule that talking about the union around the water cooler
would not be allowed, there is no doubt the Board would consider
that unlawful an infringement on Section 7 activity.  Even if an em-
ployer tried to be more magnanimous and prohibit not just talk of
the union, but all talk, such would be unlawful if it only occurred
as a result of union activity.  The logic would apply to attempted
restrictions on Facebook under similar circumstances.  Further-
more, any discipline based on such a rule would be unlawful.

However, what if an employer passes a rule not in the context
of any union or other protected activity by employees aimed at
protecting against the dissemination on social networks of its con-
fidential or propriety information or that of its customers, clients,
or suppliers, or to prevent disparagement of its products or serv-
ices?  Since the rule does not explicitly restrict protected activities,
it would only be unlawful upon a showing that employees would
reasonably construe the language to prohibit Section 7 activity.
Lutheran Heritage Village–Livonia, 343 NLRB 646 (2004).
Clearly, any reasonable reading of the rule as described could not
be considered to include union or protected activity.  This would
be true even if it were broadened to shield the employer against
lawsuits or liability by prohibiting explicit sexual references, ob-
scenity and profanity, or disparagement of any race, religion, gen-
der, sexual orientation, disability, or national origin.

Rules that ban disparagement of the company’s leadership,
employees, or business strategy on Facebook, etc. are a bit tricker.
Within the last year, the NLRB’s Division of Advice found that
although in isolation such a rule might go too far because it could
be reasonable viewed by employees to encompass discussion of
terms and conditions of employment, it would not be unlawful if
viewed in the context of a set of rules involving plainly egregious
conduct, such as described previously.  See Sears Holdings (Roe-
bucks), Case 18-CA-19081, G.C. Advice memorandum dated De-
cember 4, 2009.  

The Sears memo contrasted the Board’s decision in Clare-
mont Resort & Spa, 344 NLRB 832, 836 (2005), where the em-
ployer’s rule proscribing “negative conversations” about managers
that was contained in a list of policies regarding working condi-
tions, with no further clarification or examples, was unlawful be-
cause of its context and potential chilling effect on protected
activity.

However, there is a risk with placing too much reliance on
the Sears memo.  That advice came during the term of former
General Counsel Ronald Meisburg, which may not carry as much

(Continued on page 2)

FACEBOOK, TWITTER, AND
MYSPACE AS THE NEW
WATER COOLERS

Joseph A. Barker
Regional Director, Region 13
National Labor Relations Board

While water coolers are by no means obsolete, their utility as
a gathering place for employees to discuss anything from yester-
day’s Bears game to tomorrow’s “Dancing With the Stars” is cer-
tainly being infringed upon by the use of electronic media.  This
is especially true for hot button topics that employees may want
to insulated from the prying ears of management.  Current Board
Chairperson Wilma Liebman recognized that phenomena in her
dissent to the Board’s controversial decision in Register-Guard,
351 NLRB 1110 (2007), enfd. in part and remanding, 571 F. 3d
53 (D.C. Cir. 2009), relating to e-mails and crediting Chicago’s
own Professor Marty Malin for the water cooler analogy in his
2000 law review article.  The creation and proliferation of Face-
book, Twitter, MySpace, and other social networking devices has
only added to the trend.

With Chairperson Liebman now in the majority as a Demo-
cratic member of the Board, it’s quite likely that the Register-
Guard decision, which allowed employers to limit the use of their
e-mail systems for any nonjob-related solicitations, will be revis-
ited.  There will no doubt be implications for employer monitoring
of and attempts to control the use of other social networking de-
vices by employees.  

The relative newness of social networking has meant there
are few cases that practitioners can draw upon when analyzing
whether employers or employees have gone too far, certainly in
the context of the National Labor Relations Act.  The Board has
dealt with discipline of employees based on website statements
relating to terms and conditions of employment and/or a labor dis-
pute, and found such unlawful.  Valley Hospital Medical Center,
351 NLRB 1250, 1252-54 (2007).  

Register-Guard dealt with the balance between the use of the
employer’s equipment or media for e-mails and the right of em-
ployees to communicate regarding protected union-related activ-
ities.  Employees’ use of social networking may also involve the
employer’s computers and hand-held multi-media devices, but
just as likely it may be done at home by employees using their
own devices.  

Chairperson Liebman’s dissent makes it clear that she would
tip the balance in favor of employees’ right to communicate about
work issues in analyzing the use of employer e-mail at the work-
place.  Likewise, it would seem probable that employee use of
equipment provided by the employer to access Facebook and the
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weight with current Acting General Counsel Lafe Solomon.
Also, the memo relied principally upon the Board’s decision in
Lutheran Heritage in deciding to dismiss the charge against
Sears.  However, Chairman Liebman (at the time Member Lieb-
man) dissented, along with a fellow Democratic member, from
the Board’s decision in Lutheran Heritage.  In that case, the
Board had found, when viewed in their context, rules against
“verbal abuse,” “abusive or profane language,” or “harassment”
could not reasonable be to read to discourage Section 7 activity.
However, in the dissent’s view, an employer’s use words like
“abusive” and “harassment” is highly subjective, and one per-
son’s abuse may be mere annoyance to another and no bother at
all to a third.

But regardless of where the Board might go in analyzing rules
that don’t explicitly restrict protected activities, an employer will
always run afoul of the Act if it, in fact, applies its rules to restrict
or discipline its employees for using a social network to discuss
the union or working conditions.

What if supervisors or managers decide they will stand
around the water cooler on occasion to find out what employees
are talking about that may be of concern to the employer?  If the
employer has reason to believe that employees are talking about
the union or working conditions, eavesdropping on these conver-
sations either at the water cooler or Facebook will be unlawful as
surveillance or creation of the impression of surveillance.  The
concern is that employees should feel free to discuss union or pro-
tected activity “without the fear that members of management are
peering over their shoulders[.]”  Flexsteel Industries, 311 NLRB
257 (1993).  

Rather interestingly though, if a co-worker reports to the em-
ployer the substance of these protected conversations, the em-
ployer will not be found to have engaged in surveillance or the
impression of surveillance.  However, the caveat is that the em-
ployer must divulge the source of its information, and the em-
ployer can not have solicited the co-worker for the information.
North Hills Office Services, 346 NLRB 1099, 1103-04 (2006).   In
the context of Facebook, this may mean that if the employer is not
itself snooping around to discover what its employees may be say-
ing on their otherwise private page, which gives the employee an
expectation of privacy, the employer would not be guilty of sur-
veillance or the impression of surveillance if a “friend” of the em-
ployee, with legitimate access to the page, passed the information
on their employer.

But what if the employer is only legitimately concerned about
the dissemination of clearly confidential or proprietary informa-
tion, or preventing plainly egregious conduct in monitoring social
networks?  The water cooler analogy breaks down a little bit be-
cause presumably discussions at the water cooler would not be
disseminated or overheard by the public, although such informa-
tion might be shared with other employees who are not entitled
to know that information.  

Generally, an employer is free to observe or listen to union
or protected activities by employees that take place in public or
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Attention 
New LEL Lawyers

The LEL Section is proud to co-sponsor the Institute of
Continuing Legal Education’s 36th Annual Labor and Em-
ployment Law Institute at the Inn at St. Johns in Plymouth on

April 14 and 15.

Several years ago the
section began to help under-
writing the costs by initially
sponsoring a networking ses-
sion and in recent years by
sponsoring one of the break-
fasts. This year we wanted to
do something to encourage
more participation by new
members of the LEL bar.
With the encouragement of
the State Bar of Michigan

the LEL council and ICLE have joined together to offer a dis-
counted registration fee of $50 to the first 50 new lawyers with
0 to 3 years of practice. 

This limited rate is expected to be filled quickly and will
be on a first come basis. For information contact Stephanie
Stenberg at ICLE, 734-936-3435.
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in an area where the employees would not have an expectation of
privacy.  A water cooler in the middle of an office area that both
employees and supervisors frequent has little expectation of pri-
vacy, and neither would employees who post comments on a pub-
lic website or a social network with no privacy settings.  However,
a water cooler in an employee break room not typically used by
management, or an employee’s Facebook page with privacy set-
tings limited to certain friends or groups, carry a reasonable ex-
pectation by employees that they can engage in protected activity
without the employer peering over their shoulder.  Even if the em-
ployer is legitimately looking for benign information in monitor-
ing otherwise private employee activity, such could interfere with
otherwise protected activity of employees.

One commenter has suggested that an employer may be able
to avoid allegations of unlawful surveillance by insisting at the
time of hire or as a condition of continued employment that an
employee sign a waiver allowing the employer to monitor social
media for legitimate reasons.  However, if Facebook and other
social media are truly the new water cooler where employees
gather to share information, some of it regarding union or other
protected activities, it seems such a waiver might itself be unlaw-
ful.  

The new Board’s reexamination of Register Guard may pro-
vide some answers these and other questions. 

Author’s Note: The views expressed are those of the author and are not neces-
sarily those of the Acting General Counsel or the National Labor 
Relations Board. �

EXPERT WITNESS 
RULE AMENDMENTS

Gregory P. Joseph
Gregrory P. Joseph Law Offices

Effective December 1, 2010, Federal Rules of Civil Procedure
26(a)(2) and (b)(4) are substantially amended.  These amendments
govern disclosure of expert opinion. The three principal practice
changes are:

1. Communications between counsel and retained ex-
perts are generally protected from disclosure or dis-
covery.  

2. Draft expert reports are no longer discoverable.

3. Counsel must summarize in writing the facts and
opinions to be attested to by experts who are not re-
quired to file expert reports.

Counsel/Expert Communications. The 1993 amendments
to Rule 26(a)(2)(B) were construed as opening the door to discov-
ery of all communications between counsel and expert relating to
the subject matter of the litigation, for two reasons.  First, Rule
26(a)(2)(B) mandated that the retained expert’s report contain all
of “the data or other information considered by the witness in
forming” his or her opinion.  “Other information” was interpreted
to include everything communicated by counsel to expert.  See,
e.g., Reg’l Airport Auth. v. LFG, LLC, 460 F.3d 697, 716 (6th Cir.
2006). Second, the 1993 Advisory Committee Note observed that:
“Given the obligation of disclosure, litigants should no longer be
able to argue the materials furnished to their experts to be used in
forming their opinions are protected from disclosure when such
persons are testifying or being deposed.”  Work product protec-
tion, to the extent it previously existed, vanished.

The 2010 amendments would close the door to almost all dis-
covery between communications between counsel and retained
experts.  First, Rule 26(a)(2)(B)(ii) is amended to eliminate the
phrase “data or other information” and substitute:  “the facts or
data or other information considered by the witness in forming
them [the opinions].”  The accompanying Committee Note re-
flects that this amendment “is intended to alter the outcome in
cases that have relied on the 1993 formulation in requiring dis-
closure of all attorney-expert communications and draft reports.”
Because this is an amendment to the report requirement, by defi-
nition Rule 26(a)(2)(B)(ii) applies only to counsel’s communica-
tions with experts who must file a Rule 26(a)(2)(B) report.  

Second, Rule 26(b)(4)(C) is amended to confer work prod-
uct protection (which is set forth in Rule 26(b)(3)) on most
communications between attorneys and retained experts:

(C)  Trial-Preparation Protection for Com-
munications Between a Party’s Attor-
ney and Expert Witnesses.  Rules
26(b)(3)(A) and (B) protect communica-
tions between the party’s attorney and
any witness required to provide a report

(Continued on page 4)
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EXPERT WITNESS
RULE AMENDMENTS
Continued from page 3)

under Rule 26(a)(2)(B), regardless of the
form of the communications, except to
the extent that the communications:

(i)   relate to compensation for the expert’s
study or testimony;

(ii)  identify facts or data that the party’s attor-
ney provided to the expert and that the ex-
pert considered in forming the opinions to
be expressed; or

(iii) identify assumptions that the party’s attor-
ney provided to the expert and that the ex-
pert relied on in forming the opinions to
be expressed.

Retained vs. Unretained Experts.  Note that this provision
(like the amendment to Rule 26(a)(2)(B)(ii)) applies only to ex-
perts from whom Rule 26(a)(2)(B) reports are required — retained
experts or party employees who regularly provide expert testi-
mony on behalf of their employer.  Amended Rule 26(b)(4)(C)
does not apply to communications between lawyers and witnesses
who provide expert testimony but are not required to furnish a re-
port (non-reporting experts) because they were not “retained or
specially employed to provide expert testimony” or their duties as
party employees does not “regularly involve giving expert testi-
mony.”

Exceptions.  With this scope limitation in mind, the only un-
protected communications between attorneys and reporting ex-
perts are those relating to (i) compensation, (ii) facts or data
provided by counsel and considered by the expert, and (iii) as-
sumptions provided by counsel relied on by the expert. 

Compensation.  The Committee Note clarifies that “com-
pensation” includes potential additional work for the expert, as
well as compensation for work done by assistants, associates and
affiliated organizations.  Presumably all other financial incentives
are freely discoverable, as “[t]he objective is to permit full inquiry
into such potential sources of bias.”

Facts vs. Assumptions.  There is a world of difference be-
tween facts or data “considered” (Rule 26(a)(2)(B)(i)) and as-
sumption “relied on” (Rule 26(a)(2)(B)(ii)), as those quoted words
have been interpreted in the jurisprudence of Rule 26(a)(2).  “Con-
sidered” is the word used in the 1993 version of Rule
26(a)(2)(B)(ii), and, together with the now-stricken “other infor-
mation,” it was read as requiring disclosure of all communications
between attorney and expert “related to the subject matter of the
litigation.”  See Karn v. Ingersoll Rand, 168 F.R.D. 633, 639 (N.D.
Ind. 1996) (noting that the Advisory Committee in 1993 substi-
tuted “considered” for the more restrictive “relied upon” in an ear-
lier draft of rule 26(a)(2)(B)).  

Under the 2010 amendment, “considered” is confined to
“facts or data” provided by counsel, but does not apply to coun-
sel-supplied “assumptions” (those must be “relied on”).  There-
fore, all facts or data communicated by counsel relating to the
subject matter of the litigation must be “identif[ied].”  The Com-
mittee Note stresses that “the refocus of disclosure on ‘facts or

data’ is meant to limit disclosure to material of a factual nature
by excluding theories or mental impressions of counsel.”  The
Committee Note also emphasizes that (1) “the intention is that
‘facts or data’ be interpreted broadly to require disclosure of any
material considered by the expert, from whatever source, that con-
tains factual ingredients,” and (2) the facts or data need only be
“identif[ied]” — “further communications about the potential rel-
evance of the facts or data are protected.”

In contrast, assumptions furnished by counsel are discover-
able only if they are actually relied on by the expert in forming
his or her opinion.

“Regardless of the Form of the Communications.” One
of the textual problems with Rule 26(b)(3) is that it affords work
product protection only to “documents and tangible things.”  Work
product takes many forms that are non-documentary and intangi-
ble, including discussions.  For these, litigants must rely on com-
mon law protection, derived from Hickman v. Taylor, 329 U.S.
495, 510-11 (1947).  See 6 MOORE’S FEDERAL PRACTICE
§ 26.70[2][c] (3d ed. 2010).  Rule 26(b)(4)(C) explicitly covers
the waterfront, extending to all forms of communication.  

“A Party’s Attorney.” Parties often have many attorneys,
including in-house counsel; outside general counsel; and counsel
in other cases dealing with the same or similar subject matters.
The Committee Note to Rule 26(b)(4)(C) stresses that the work
product protection it recognizes “should be applied in a realistic
manner,” generally extending to these lawyers, each of whom is
“the party’s attorney,” albeit not necessarily before the court, and
observes that “[o]ther situations may also justify a pragmatic ap-
plication of the ‘party’s attorney’ concept.”

Draft Expert Reports. The previously-discussed change to
Rule 26(a)(2)(B)(ii) (“the facts or data or other information con-
sidered by the witness”) is one of the two amendments proposed
to protect draft expert reports, as reflected in the Committee Note
excerpt quoted above.  The second, direct approach is new Rule
26(b)(4)(B), which provides:

(B) Trial-Preparation Protection for Draft
Reports or Disclosures.  Rules 26(b)(3)
(A) and (B) protect drafts of any report or
disclosure required under Rule 26(a)(2),
regardless of the form in which the draft is
recorded. 

Only “Recorded” Drafts Covered.  The text of Rule
26(b)(4)(B) and the Advisory Committee Note were amended after
comments were received on the publication-version of this proposal
to add that the drafts covered by this provision must be “recorded.”
Oral communications with retained experts are separately cloaked
with work product protection by Rule 26(b)(4)(C).  Therefore, this
revision should be construed as eliminating any protection for un-
recorded oral communications with unretained experts.  

Non-Reporting Experts.  Under Rule 26(b)(4)(B), work
product protection extends to written or otherwise-“recorded”
drafts of the new Rule 26(a)(2)(C) disclosures (discussed below),
which summarize the testimony of experts who are not obliged to
file a 26(a)(2)(B) report.  Query whether audio recording one’s
conversations with a non-reporting expert concerning his or her
opinion suffices the conversations within the work product pro-
tection afforded by Rule 26(b)(4)(B), the issue being whether that
conversation constitutes a “draft.” 

Impact on Discovery and Cross-Examination. The pro-
posed Committee Note discusses the breadth of work product pro-
tection afforded by Rules 26(b)(4)(B) and (C):
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Depositions.  The protection afforded by Rule 26(b)(4)(B)
(draft reports) and 26(b)(4)(C) (attorney communications with re-
tained experts) extends to depositions and “all forms of discov-
ery.”

No Other Limit on Exploring Foundation. Neither Rule
26(b)(4)(B) or (C) otherwise “impede[s] discovery about the opin-
ions to be offered by the expert or the development, foundation,
or basis of those opinions.”

Substantial Need Required for Additional Discovery. The
Advisory Committee Note adds that “discovery regarding attor-
ney-expert communications on subjects outside the three excep-
tions in Rule 26(b)(4)(C), or regarding draft expert reports or
disclosures, is permitted only in limited circumstances and by
court order.”  That order requires a showing of substantial need
pursuant to Rule 26(b)(3)(A)(ii).

Rules Enabling Act Issues. Rules 26(b)(4)(B) and (C) by
their terms confer work product protection, as codified in Rule
26(b)(3)(A) and (B), on draft expert reports and communications
between counsel and reporting experts.  This may seem odd, given
that 28 U.S.C. § 2074(b) provides:  “Any ... rule [of procedure or
evidence] creating, abolishing, or modifying an evidentiary privi-
lege shall have no force or effect unless approved by Act of Con-
gress.”  How, then, can a Rule of Civil Procedure affect work
product protection absent an affirmative act of Congress?  Of
course, the same issue was posed by the 1993 amendment to Rule
26(a)(2)(B), which appeared to strip privilege and work product
protection from communications between attorneys and experts. Id.
at 106.  This issue was never the subject of a reported decision (it
does not appear that it was ever litigated).  

Perhaps work product protection is not “an evidentiary priv-
ilege.”  Perhaps the Rules are simply reverting to the pre-1993
legal landscape.  Perhaps it is simply a deferral to the common
law.  Perhaps this provision, too, will never be litigated.

The common law of work product protection may affect, in
practice, the textual differences in scope of Rules 26(b)(4)(B)
and (C).  Rule 26(b)(4)(B) applies to drafts of all expert reports
and disclosures, while 26(b)(4)(C) extends work product protec-
tion to counsel’s communications only with reporting (not non-
reporting) experts.  Just because Rule 26(b)(4)(C) does not
extend work product protection to all conversations with non-
reporting experts does not necessarily mean that those conver-
sations are unprotected.  The Committee Note alludes to the
possibility that these communications may be protected by
“privilege or independent development of the work-product doc-
trine.”  Since the Rules cannot create, abolish, or modify an ev-
identiary privilege under § 2074(b), this will be left to case law
development.

Privilege Implications. Rules 26(b)(4)(B) and (C) address
only work product protection, but they have potential attorney-
client privilege repercussions.  One effect of the 1993 amendments
to Rule 26(a)(2)(B) was to make waiver an unavoidable cost of
putting an expert forward to testify.  Because communications be-
tween counsel and expert, and draft expert reports, were subject
to disclosure and discovery, no plausible expectation of confiden-
tiality could be asserted.  Therefore, no viable claim of attorney-
client privilege could be asserted with respect to those
communications.  

The amendments to Rules 26(b)(4)(B) and (C), however, re-
verse the expectation.  It is true that, under Rules 26(b)(3)(A) and
(B), an opposing party may obtain disclosure of work product on
a showing of “substantial need” and an inability, “without undue
hardship, [to] obtain their substantial equivalent by other means.”
The Committee Note that accompanies the proposed amendments

contemplates that:  “It will be rare for a party to be able to make
such a showing given the broad disclosure and discovery other-
wise allowed regarding the expert’s testimony.”  Certain commu-
nications between attorney and expert may again be subject to a
reasonable expectation of privacy and fall within the umbra of at-
torney-client privilege.  

Disclosures for Non-Reporting Experts. Prior to the 2010
amendments, there were no mandatory disclosure requirements
for non-reporting experts.  The report requirement of Rule
26(a)(2)(B) was confined to any witness “retained or specially
employed to provide expert testimony in the case or one whose
duties as the party’s employee regularly involve giving expert
testimony.”  If anyone else expected to provide expert testimony
in a case — a treating physician, an employee whose duties did
not regularly involve giving expert testimony, a third party wit-
ness — no report was required.  Instead, under Rule 26(a)(2)(A),
the proponent of the testimony was simply required to “disclose
to the other parties the identity of any witness it may use at trial
to present evidence under Federal Rule of Evidence 702, 703, or
705.”  The absence of any required disclosures for non-reporting
experts lent itself to the prospect of trial by ambush, and to dis-
trict judges occasionally imposing disclosure requirements on an
ad hoc basis.

2010 Rule 26(a)(2)(C) mandates counsel-prepared disclo-
sures for non-reporting experts:

(C) Witnesses Who Do Not Provide a Written
Report. Unless otherwise stipulated or ordered
by the court, if the witness is not required to
provide a written report, this disclosure must
state:

(i) the subject matter on which the witness is ex-
pected to present evidence under Federal Rule
of Evidence 702, 703, or 705; and

(ii) a summary of the facts and opinions to which
the witness is expected to testify.

This requirement is similar in substance to the pre-1993 ver-
sion of Rule 26(b)(4)(A), which permitted expert discovery prima-
rily by means of interrogatories requiring each party “to identify
each person whom the ... party expects to call as an expert witness
at the trial, to state the subject matter on which the expert is ex-
pected to testify and a summary of the grounds for each opinion.” 

Timing of Disclosure and Rebuttal. There is no set time
for the Rule 26(a)(2)(C) disclosure, except “at the times and in
the sequence that the court orders,” under Rule 26(a)(2)(D).  Pre-
trial orders should be amended to cover the timing of these reports.
Absent that, these disclosures may be made at any time up to 90
days before trial (id.).  

Identical timing for 26(a)(2)(A) summaries and 26(a)(2)(B)
reports is implicit in 26(a)(2)(D)(ii), which provides that:  “if the
evidence is intended solely to contradict or rebut evidence on the
same subject matter identified by another party under Rule
26(a)(2)(B) or (C), within 30 days after the other party’s disclo-
sure.”  But the reality is that the timing of 26(a)(2)(B) reports is
governed by pretrial orders, not the 26(a)(2)(D)(ii) default.  It will
take a period of time for pretrial orders uniformly to cover
26(a)(2)(A) disclosures, which means that there will be no clear
timing for those.  Currently, a Rule 26(a)(2)(A) disclosure can be
dropped on an opposing party any time before the pretrial order
precludes it.

(Continued on page 6)
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Under the new regime, the timing of a new Rule 26(a)(2)(C)
disclosure can become problematic — and subject to gamesman-
ship — because the opponent is forced to respond with expert re-
buttal within 30 days.  If the 26(a)(2)(C) disclosure is disclosed
when expert reports are exchanged, there is no problem.  Experts
are lined up.  Counsel are focused on experts.  If the 26(a)(2)(C)
disclosure is disclosed in the middle of intense discovery or motion
practice or some other inopportune time for the recipient (vacation
and holidays come to mind), it may be very challenging to arrange
the expert testimony necessary to respond to it within 30 days.  

Explicitly, the timing of 26(a)(2)(C) summary disclosures and
26(a)(2)(B) reports should be equated.  This would mean that the
deposition of the non-reporting expert, on his or her summary,
will take place contemporaneously with those of other experts,
which is only fair since the expert testimony should be evaluated
in the prism of all of the facts, after fact discovery has concluded,
and in context with other expert testimony.  At a minimum, the
expert rebuttal to 26(a)(2)(C) summaries should be the same date
that expert reports from the rebutting party are due.  This, indi-
rectly, will likely have the same effect because the disclosing party
will not want to afford months of additional time to an opponent
to respond/rebut. 

Second Deposition of Non-Reporting Expert. Unless it is
addressed in a scheduling or discovery order, if a Rule 26(a)(2)(A)
expert has been deposed before the expert’s disclosure has been
made under Rule 26(a)(2)(C), leave of court will be required under
Rule 30(a)(2)(A)(ii) to depose the expert again on the subject mat-
ter of the summary.  Leave should not be required.  That would
amount to needless motion practice in the routine case.  The bur-
den of showing that a second deposition is unnecessary should be
on the party disclosing the summary.  Better yet, 26(a)(2)(C) dis-
closures should coincide with expert reports and obviate the issue.

— END NOTE —

This article is copyrighted 2010 by the author and is reprined from The Practical Litigator

(Vol. 21, No. 6, Nov. 2010) (http://plit.ali-aba.org) with permission.  Greg Joseph, president

of the American College of Trial Lawyers and former chair of the ABA Litigation Section,

can be reached at gjosephnyc.com �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is elusive. And you just
can’t find the perfect topic. You make the
excuse that it’s the press of other business
but in your heart you know it’s just
writer’s block. We can help. On request,
we will help you with ideas for article
topics, no strings attached, free con-
sultation. Also, we will give you our

expert assessment of your ideas, at no charge. No idea is too
ridiculous to get assessed. This is how Larry Flynt got started.
You have been unpublished too long. Contact Lawnotes edi-
tor Stuart M. Israel at Legghio & Israel, P.C., 306 South
Washington, Suite 600, Royal Oak, Mich igan 48067 or
(248) 398-5900 or israel@legghioisrael.com.

EXPERT WITNESS
RULE AMENDMENTS
Continued from page 5)

MICHIGAN
SUPREME COURT UPDATE

Richard A. Hooker
Varnum LLP

Irreparable Injury in Labor Cases — Another One to Watch:

AFSCME Council 25 and Local 3552 v Woodhaven-Brownstone
School Dist., 2010 WL 4911048 (Mich Slip Op, 12-1-10), vac’g
and rem’g, Ct of Apps Docket No 299945 (Mich App Slip p, 
9-3-10)

In this case, Defendant School District had sought to bargain
concessions with Plaintiff Local Union, representative of the Dis-
trict’s non-instructional employees, beginning in November, 2009
for the 2010-11 school year. When those negotiations proved un-
successful, Defendant issued requests for proposals from private
contractors in June, 2010. Plaintiffs responded by filing an unfair
labor practice charge with the Employment Relations Commis-
sion, claiming the Union had not been given an opportunity to bid
for the work on an equal basis. They also sought and obtained an
order from the Wayne County Circuit Court enjoining Defendant
from terminating their members and contracting with the private
entity bidder(s).

Thereafter, Defendant filed what it characterized an Emer-
gency Appeal from the injunctive order with the Court of Appeals.
The Court of Appeals granted immediate consideration and almost
summarily reversed the Circuit Court’s Order, finding any poten-
tial injury to Plaintiffs and their members was entirely “remedia-
ble” via reinstatement and damage awards from MERC should
Plaintiffs prevail on their Charge. Judge Fort Hood “dissented,”
demonstrating her sensitivity to labor relations by focusing on De-
fendant’s now permissible unilateral action and its impact on the
Unions’ bargaining power, as well as indirect personal losses
flowing from members’ job loss (i.e., mortgage foreclosures, loss
of health care coverage).

Plaintiffs sought leave to appeal to and immediate consider-
ation by the Supreme Court, both of which were granted in one-
paragraph order vacating the Court of Appeals’ Order and
remanding the matter for expedited plenary consideration by that
Court. In two much more expansive opinions, however, Justice
Corrigan (joined by Justice Markman) dissented, while Justice
Corrigan emphasized the School District’s plight of bleeding
money during the pendency of the unfair labor practice proceed-
ings in agreeing Plaintiffs had not carried their burden of demon-
strating irreparable damage. Justice Kelly, on the other hand,
emphasized her view the Court of Appeals had applied an incor-
rect standard in reviewing the Circuit Court’s gant of injunctive
relief, but also opined that loss of health insurance benefits could
constitute irreparable harm. On the latter point, she cited the
Court’s earlier opinion in MSEA v Dep’t of Mental Health, 421
Mich 152, 167 n. 10 (1984), even though that facet of the Court’s
opinion had been subsequently questioned in Pontiac Fire Fight-
ers Union Local 376 v City of Pontiac, 482 Mich 1, 10 n. 20
(2008).

Whatever result adheres, practitioners should receive further
guidance on what may or may not constitute “irreparable harm”
prerequisite to the grant of injunctive relief. �
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RIGHTS OF MEDICAL 
MARIJUANA USERS
Stacy A. Hickox, Assistant Professor

Michigan State University 
School of Human Resources & Labor Relations

Wal-Mart employee Joseph Casias was discharged after test-
ing positive for marijuana.  As a registered medical marijuana user
for his sinus cancer and brain tumor, Mr. Casias thought he was
protected under Michigan’s Medical Marijuana Act (“MMMA”).1

Wal-Mart believes he is not.  While his complaint works its way
through the courts, employers are looking for guidance regarding
employees who may be medical marijuana users.  

The MMMA, which came into effect in December 2008, pro-
vides that a qualifying patient shall not be subject to arrest, pros-
ecution, or penalty in any manner, or denied any right or privilege.
This specifically includes any disciplinary action by a business.
This wording suggests that an employee should not be discharged
or otherwise disciplined based only on their status as a medical
marijuana user.

The MMMA also provides that an employer is not required
to accommodate the ingestion of marijuana in any workplace, or
any employee working under the influence of marijuana.  Unfor-
tunately, “under the influence” is not defined.  The MMMA does
not address the accommodation of medical marijuana users in
other situations, including the user who tests positive on an em-
ployer-administered drug test but is not “under the influence” at
work.  Given this silence, a medical marijuana user could be en-
titled to accommodations under both federal and state laws which
require accommodations for persons with disabilities, and could
be protected against discrimination if they are perceived to be a
person with a disability based on marijuana use.

The Americans with Disabilities Act (“ADA”) specifically
covers those who are dependent on illegal drugs, so long as they
are not current users.  The ADA also covers persons who are im-
paired by the side effects of a prescribed medication.  Yet a current
medical marijuana user may be excluded from ADA coverage,
since medical marijuana is still treated as a Schedule I controlled
substance under federal law.  However, the Controlled Substance
Act (“CSA”) specifically excludes the use of drugs taken under

“The law in its wisdom makes you, ladies and gentlemen of the jury, the
sole judges of the facts, even in an open and shut case like this one.”

KELMAN’S CARTOON

Editor’s note: This Kelman Cartoon originally appeared in 
Legal Times and is reprinted with permission.

the supervision by a licensed health care professional, which could
include at least some forms of marijuana ingested for medical pur-
poses.  

Employers may argue that the absence of marijuana use is an
essential job duty, even if it is not illegal under state law.  But at
least one California court found that a recovering cocaine addict
who was a federal attorney could still be considered qualified for
his job, because freedom from past illegal drug use was not es-
sential.2 If medical marijuana users are arguably protected by the
ADA, employers may need to be prepared to show that current
medical marijuana use by a particular employee prevents him or
her from performing essential job duties.

State courts in California, Washington and Oregon have re-
fused to protect medical marijuana users from discharge based on
that use, largely because of its illegality under federal law.3 Such
a challenge may come out differently in Michigan.  First, unlike
the California, Washington and Oregon medical marijuana laws,
the MMMA provides specific protections against disciplinary ac-
tion.  Second, the Oregon decision rested largely on the fact that
its statute specifically authorizes marijuana use.  In contrast, the
MMMA only prevents prosecution of medical marijuana users,
which may undermine a finding that the MMMA is preempted by
the federal CSA.

Medical marijuana users may also be covered by Michigan’s
Persons with Disabilities Civil Rights Act (“PWDCRA”), because
it only excludes coverage of persons with a physical or mental
characteristic “caused by current illegal use” of a controlled sub-
stance.  If a medical marijuana user is asserting coverage based
on an impairment separate from their marijuana use, then they
would not be excluded by this provision.  In addition, the Michi-
gan Supreme Court recently held that the presence of metabolites
of 11-carboxy-THC alone is insufficient to support a criminal
charge for possession of marijuana.4 Therefore, a positive drug
test alone may not establish “current illegal use” so as to block
the PWDCRA’s coverage.

If a medical marijuana user is covered by Michigan’s PWD-
CRA, he or she may be entitled to ask for accommodation that in-
cludes protection against discipline for testing positive on a drug
screen.  Accommodation could also include reassignment to an-
other available position, even if the person’s performance in his
or her current position could be compromised by their marijuana
use.  Of course an employer could still show that such an accom-
modation would impose an undue hardship.  In making such an
argument, employers should be aware of at least one court which
found that a leave of absence rather than discharge of an employee
seeking time off for alcoholism treatment did not impose an undue
hardship, despite the employer’s argument that her retention
would undermine its substance abuse deterrence program.5

For now, it is hard to know the scope of the MMMA’s pro-
tections or whether medical marijuana users must be treated as
protected under state or federal disability laws.  Until these ques-
tions are resolved, cautious employers may choose to accommo-
date employees who use medical marijuana whenever possible.

— END NOTES — 
1 MCL 333.26424.

2 Nisperos v. Buck, 720 F. Supp. 1424 (N.D. Cal. 1989), aff’d 936 F.2d 579 (9th Cir. 1991).

3 Ross v. Ragingwire Telecomm, Inc., 174 P.3d 200 (Cal. 2008); Roe v. Teletech Customer

Care Mgmt., LLC, 216 P.3d 1055 (Wash. Ct. App.  2009), pet. for review granted (April 1,

2010); Emerald Steel Fabricators v. Bureau of Labor & Industries, 230 P.3d 518 (Ore. 2010). 

4 People v. Feezel, 486 Mich. 184 (2010).

5 Schmidt v. Safeway, Inc., 864 F. Supp. 991 (D. Ore. 1994). �
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LEGAL INVECTIVE, 
THE 24-HOUR RULE, 

AND COMPUTER-AIDED 
CIVILITY
Stuart M. Israel

Legghio & Israel, P.C.

I wrote about intemperate advocacy in “‘Utter Nonsense’ Re-
visited: Invective In Legal Argument” Vol. 20, No. 3 Labor and
Employment Lawnotes 23 (Fall 2010).  I criticized lawyers of the
“utter nonsense” school, whose briefs, email, and other commu-
nications unnecessarily vilify, unfairly accuse, needlessly ascribe
nefarious motivation, and unjustly insult opposing lawyers and
parties.  

United States District Judge Avern Cohn chided me for omit-
ting judges from the critique.  He wrote to Lawnotes:

Stuart M. Israel should not have confined his crit-
icism only to lawyers for the use of invective in
their briefs; judges also sometimes err in the level
of the rhetoric of their opinions.  There is a solu-
tion to this failure: always consider your writing
a first draft and let it sit for 24 hours.  By the pass-
ing of that bit of time, a re-look generally results
in a more benign product without loss of sub-
stance.

I take Judge Cohn’s point.  Far be it for me to exempt judges
from constructive criticism.  Of course, most judges are paragons
of virtue, wise, patient, fair, and always respectful of lawyers and
litigants.  But, speaking truth to power, I am compelled to ac-
knowledge there are a few judges (outside those jurisdictions in
which I practice, of course) who, as Judge Cohn puts it, “err in
the level of the rhetoric of their opinions.”  

Judge Cohn’s 24-hour rule is good advice for both lawyers
and judges.  Like Rule 11’s “safe harbor” provision, it allows an
opportunity to return to the path of righteousness before it is too
late.

Judge Cohn also passed along an article by Allison McAn-
drew from the November 29, 2010 issue of The Detroit Legal
News (at 19) titled “New Software Helps Attorneys Avoid Sending
Hostile Email.”  The article reports on a computer program de-
veloped to help those whose brain-operated incivility filters just
don’t get the job done.

The program is called ToneCheck.  It reportedly “works like
spell or grammar check” and “scans an email draft” for “emotion-
ally charged language.”  ToneCheck creator Matt Eldridge ex-
plains, the Legal News reports, the program is “designed to be
very intuitive.”  The user “sets a ‘tone tolerance’ for positive and
negative language” and then, if “a word, phrase or sentence falls
outside of the set range, ToneCheck flags it and alerts the user to
its possible interpretations,” permitting the user to avoid inappro-
priate communication.

Mr. Eldridge, the Legal News reports, observes that using

ToneCheck is “like asking the person in the next cubicle to look
over your email, except automated.”  Mr. Eldridge may be too
modest; ToneCheck may be a better monitor than the person in
the next cubicle if, say, that person is an aficionado of Triumph,
the Insult Comic Dog.

ToneCheck, the Legal News reports, is now available only in
its “beta version,” for “PC users of Outlook,” but Mr. Eldridge
“plans to eventually develop ToneCheck for all Microsoft Office
products.”  The broader program, Mr. Eldridge hopes, “will help
lawyers in not only writing e-mails to colleagues and clients, but
also in scanning their briefs and other documents for potentially
problematic language.”

ToneCheck is another of the boundless benefits of practicing
law in the computer age.  If you encounter some nay-sayer who
insists that American ingenuity is a thing of the past, send them a
copy of this article.  Better yet, scan it and email it.  And watch
for the improved ToneCheck.  In the meantime, give Judge Cohn’s
24-hour rule a try, and keep it civil out there. �

MICHIGAN’S STATUTORY
DEFINITION OF  “PERSONNEL
FILE” DOES NOT INCLUDE 

GRIEVANCE NOTES
Noel D. Massie

Kienbaum, Opperwall, Hardy and Pelton, PLC

A recent Michigan Court of Appeals decision, Dennis
Wright v. Kellogg Company (June 22, 2010), provides case law
reinforcement to a point that many have thought obvious from
the language of the Bullard-Plawecki Employee Right to
Know Act:  records created by an employer in connection with
a grievance process are generally not subject to disclosure
under that statute.  It defines an employee’s “personnel record”
as one that “is used or has been used, or may affect or be used
relative to the employee’s qualification for employment, pro-
motion, transfer, additional compensation, or disciplinary ac-
tion.”  But there are several exceptions, including one for
“[r]ecords limited to grievance investigations which are kept
separately and are not used for [these] purposes.” 

Wright received a lengthy suspension from Kellogg and
filed a grievance concerning this disciplinary action.  Four
years later, he requested copies of notes that management had
kept related to the processing of his grievance.  When Kellogg
declined to provide them, Wright sued, arguing that the man-
agement notes he was seeking related to the process of appeal-
ing a disciplinary action, not a grievance “investigation,” and
therefore fell under the general disclosure requirement rather
than the exception.  

The trial court and appeals court disagreed.  Because Kel-
logg’s five-step grievance process was a systematic or official
inquiry into the matter, the appeals court held that the notes fell
within the plain meaning of the words “grievance investigation”
and did not relate to the original disciplinary action itself.  The
court explained that Wright’s logic would render the exclusion
for records related to a grievance investigation virtually mean-
ingless, since almost all of the employer actions listed in the
general definition of “personnel record” could become the sub-
ject of a grievance. �
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(Continued on page 10)

LEAVE PROVISIONS OF THE
LABOR CODE OF THE

SOCIALIST REPUBLIC OF 
VIETNAM

Lee Hornberger

Arbitration and Mediation Office of Lee Hornberger

I. Introduction
The Labor Code of the Socialist Republic of Vietnam reg-

ulates the relationship between employees and employers, as well
as the social relationships which are directly related to this rela-
tionship. Art 1, Vietnamese Labor Code, June 23, 1994 (as
amended April 2, 2002), effective January 1, 2003.1 The Code ap-
plies to all employees and contains comprehensive provisions
which affect all aspects of the employment relationship, including
provisions concerning leave.

This article reviews the Code’s leave provisions.

II. Employment Guarantee
An employer cannot unilaterally discharge an employee

when:
1. The employee is suffering from work-related illness or
injury or occupational disease and is being treated or
nursed on the advice of a doctor;

2. The employee is on annual leave, personal leave of ab-
sence, or any other type of leave permitted by the em-
ployer; or

3. The employee is pregnant, on maternity leave, or raising
a child under twelve months of age. Art 39 and 111(3).

III. Rest Breaks
An employee who works for eight consecutive hours is en-

titled to a break of at least thirty minutes which is included in the
number of hours worked. A night shift employee is entitled to a
break of at least forty-five minutes which is included in the num-
ber of hours worked. An employee who works in shifts is entitled
to a break of at least twelve hours between shifts. Art 71.

An employee is entitled to a break of at least twenty-four con-
secutive hours per week. An employer may arrange for the weekly
day off to be on a Sunday or other specified weekday. Where, be-
cause of the nature of the work, it is impossible for the employee to
have a weekly day off, the employer must ensure that the employee
on average has at least four days off in a month. Art 72.

IV. Holidays.
An employee is entitled to fully paid days off on the fol-

lowing public holidays:
1. Calendar New Year Holiday [January 1]: one day;
2. Lunar New Year Holidays [final day of old year and first
three days of new Lunar year]: four days;

3. Victory Day [April 30]; one day;
4. International Labor Day [May 1]: one day; and
5. National Day [September 2]: one day. Art 73.
Where the above public holidays coincide with a weekly day

off, the employee is also entitled to the following day off. Art 73.

V. Annual Leave and Vacation
An employee who has been employed for one year is enti-

tled to the following fully paid annual leave:
1. Twelve working days for employees working in normal
working conditions;

2. Fourteen working days for employees working in heavy,
dangerous, or toxic jobs, or in places with harsh living
conditions, and for persons under the age of eighteen
years; or

3. Sixteen working days for employees working in ex-
tremely heavy, dangerous, or toxic jobs, or in heavy, dan-
gerous, or toxic jobs in places with harsh living
conditions.

Travel time not included in annual leave is determined by
the Government. Art 74.

The number of annual leave days is increased according to
the period of employment by one additional day for every five
years of employment. Art 75.

Subject to consultation with the executive committee of the
trade union of an enterprise, an employer can establish a timetable
for the annual leave of employees provided that everyone in the
enterprise is notified in advance. Art 75(1).

An employee may reach an agreement with the employer
on taking annual leave in installments. Persons who work in dis-
tant and remote regions may, if they request, combine two annual
leaves. Where three annual leaves are desired to be taken at one
time, employer approval is required. Art 76(2).

An employee who because of employment termination or
for some other reason does not take his or her annual leave or has
not used up all his or her annual leave will be paid wages for those
days not taken. Art 76(3).

When taking annual leave, an employee may be paid in ad-
vance an amount equal to at least the wages for the leave days.
Travel expenses and wages paid during travel will be agreed to by
the parties. Art 77(1).

VI. Maternity and Related Leave
An employee may take fully paid leave in the following cir-

cumstances:

1. marriage (three days),
2. marriage of children (ne day), and
3. death of a parent, parent-in-law, spouse, or child (three
days). Art 78.

An employee and employer may agree on a leave of ab-
sence without pay. Art 79.

During pregnancy, maternity leave, or raising a child under
twelve months of age, a female employee is entitled to postpone-
ment of unilateral termination of employment or to extension of
the period of consideration for employment discipline, except
where the business ceases operation Art 111.

Where there is a doctor’s certificate stating that continued
employment would adversely affect her foetus, she may unilater-
ally terminate the employment contract. In such a case, the period
in which she must give notice to the employer depends on the pe-
riod determined by the doctor. Art 112.

A female employee is entitled to maternity leave prior to
and after the birth of her child for a total period of four to six
months as determined by the Government on the basis of the
working conditions and nature of the work, depending on whether
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NEW FCRA REGULATIONS
FOR “FURNISHERS” MAY
APPLY TO EMPLOYERS

Sonja Lengnick
Kienbaum, Opperwall, Hardy and Pelton, PLC

New regulations promulgated under the Fair Credit Report-
ing Act (FCRA) by several federal agencies (including the Fed-
eral Trade Commission) that apply to “furnishers” of
information for use in consumer reports took effect on July 1,
2010.  Employers might be wondering how regulations that
apply to “furnishers” of information for use in consumer reports
could pertain to them.  The answer is not obvious.

Most employers know that the term “consumer report” in-
cludes background checks conducted by third parties for em-
ployment purposes, and that the FCRA applies to such
consumer reports.  But many employers also furnish informa-
tion for use in consumer reports when they provide information
to employment or income verification services, such as “The
Work Number.”  Third parties, including banks, landlords, and
prospective employers, then obtain verification of employment
or income information – a consumer report – from the verifi-
cation service.  Use of verification services has become wide-
spread and is intended to save employer resources and provide
quicker verifications.  However, employers should be mindful
of new FCRA obligations that result from their use of verifica-
tion services.

The Fair and Accurate Credit Transaction Act of 2003
(FACTA) amended the FCRA to require federal agencies to
promulgate rules to increase the “accuracy” and “integrity” of
information furnished to consumer reporting agencies.  In this
context, “integrity” generally means that the information (1) is
substantiated in the furnisher’s records, (2) is furnished in a form
that is designed to minimize the likelihood that the information
may be incorrectly reflected in a consumer report, and (3) and
includes information the absence of which would likely be ma-
terially misleading.

The new rules require an employer or other furnisher to in-
vestigate disputes that current or former employees submit di-
rectly to them regarding the accuracy of information reported
to a credit reporting agency.  The employer generally must con-
duct a “reasonable” investigation, review all “relevant” infor-
mation provided by the consumer, and report the results of the
investigation to the consumer within a given time period.  If the
investigation reveals that the information reported was inaccu-
rate, the employer must promptly notify each consumer report-
ing agency to which it had furnished the information and
provide the correct information.  

There are significant exceptions to the investigation re-
quirement for cases in which (1) the disputed information is
identifying information, such as name, Social Security number,
date of birth, address or phone number, (2) the disputed infor-
mation is the identity of past or present employers, (3) the em-
ployee does not provide sufficient information to investigate, or

the work is heavy, harmful, or in a remote location. Art 114.

Where a female gives birth to more than one child at a time,
she is entitled to an additional thirty days leave for every addi-
tional child calculated from the second child onwards. Art 114.

Where required and with employer agreement, a female
employee may take additional leave without pay immediately fol-
lowing the maternity leave. If the employer is given notice, a fe-
male employee may return to work prior to the end of her
maternity leave if she has at least two months rest after her child’s
birth, and a doctor’s certificate confirming that the early resump-
tion of work does not affect her health. In such a case, the em-
ployee is entitled to the normal wages for the days worked in
addition to the maternity leave allowance. Art 114.

A female employee is entitled to social insurance benefits
or to be paid by the employer an amount equal to social insurance
benefits in the following situations, when:

1. taking leave of absence for pregnancy examinations;

2. carrying out family planning programs or having med-
ical treatment for a miscarriage;

3. attending to a sick child under seven years of age; or

4. adopting a newborn baby.

The duration of the this leave of absence and the allowance
entitlement provided is determined by the Government. If some-
one other than the mother cares for the sick child, the mother is
still entitled to social insurance benefits. Art 117.

At the end of normal maternity leave, or maternity leave
with additional unpaid days off, a female employee is guaranteed
employment upon her return to work. Art 117.

During Article 114 maternity leave, a female employee who
has paid social insurance contributions is entitled to a social in-
surance allowance equal to one hundred per cent of her wage and
an additional allowance of one month’s wages. Art 144.

VII. Conclusion
In conclusion, the Labor Code of the Socialist Republic of

Vietnam contains comprehensive provisions governing the leave
rights of employees in Vietnam. This includes rest breaks, holi-
days, annual leave and vacation, and maternity and related leave.

— ENDNOTE —

1. The Labor Code is at: http://www.dncustoms.gov.vn/web_Eglish/english/luat_pl/LABOR-

code.htm and http://www.global-standards.com/Resources/VNLaborCode1994-2002.pdf.

Articles concerning the Code are at: http://www.ilo.org/public/english/dialogue/ifpdial/info/

terminatin/countries/vietnam.htm; http://www.tillekeandgibbins.com/Publications/pdf/viet-

nam_labour_code_amendments;pdf; and http://www.mayerbrown.com/publications/arti-

cle.asp?id=4524&nid=11252. �

LEAVE PROVISIONS OF 
THE LABOR CODE OF THE 
SOCIALIST REPUBLIC 
OF VIETNAM
Continued from page 11)
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(4) the direct dispute is substantially the same as a previously
submitted dispute.  In these circumstances, the direct dispute is
considered “frivolous or irrelevant,” and the employer is not re-
quired to perform an investigation but must nevertheless give
the employee notice that it has determined the dispute is frivo-
lous or irrelevant within five days of making that determination.
The notice must include the reasons and also identify any infor-
mation needed to investigate the disputed information.

In addition, employers who furnish information to con-
sumer reporting agencies must establish and implement “rea-
sonable written policies and procedures” to ensure the
accuracy and integrity of information furnished to a consumer
reporting agency.  The guidelines are rather undefined, stating
they must be “appropriate to the nature, size, complexity and
scope” of the furnisher’s activities, must be designed to pro-
mote specific objectives, and should address specified topics
“as appropriate.” 

Employers who use third parties as verification services or
furnish information to a consumer reporting agency (other than
when requesting a background check) should ensure that they
have the proper procedures in place to comply with these new
FCRA regulations. �

NLRB UPDATE
Stephen M. Glasser,  Detroit Regional Director

From January 1, 2008 to April 5, 2010, the National Labor
Relations Board operated with two Board Members, Chairman
Wilma Liebman and (former Chairman and) Member Peter
Schaumber.  During this period the Board issued approxi-
mately 600 decisions.  On June 17, 2010, the United States
Supreme Court held in New Process Steel v. NLRB, 560 U.S.
____ (2010), that the two-Member Board lacked statutory au-
thority to issue decisions.  (The first, second, fourth, seventh
and tenth circuit courts of appeals had upheld the Board’s au-
thority to act; the D.C. Circuit held to the contrary.)  In early
April 2010, Members Craig Becker (D) and Mark Pearce (D),
both recess–appointed by President Obama, were sworn in.
In June 2010, Member Pearce was confirmed by the Senate,
as was new Member Brian Hayes (R).  On August 27, 2010,
Member Schaumber’s term expired.  At the present time the
Board has four sitting Members.

On August 27, 2010, in United Brotherhood of Carpen-
ters and Joiners of America, Local Union No. 1506 (Eliason
& Knuth of Arizona, Inc.) et al., 355 NLRB No. 159, the
Board (Liebman, Becker and Pearce, with Schaumber and
Hayes dissenting) held that a union’s display of a large sta-
tionary banner at a neutral employer’s business announcing
a “labor dispute” and seeking to persuade customers not to
patronize the employer was not violative of Section
8(b)(4)(ii)(B) of the National Labor Relations Act.  The
union peacefully displayed the stationary banner on public
property, there was no patrolling or carrying of picket signs,
and no interference with anyone seeking to enter or leave
any workplace or business.  The Board, in recognition of the

First Amendment implications of the case, held that Section
8(b)(4)(ii)(B) did not require the finding of a violation under
the facts of the case.  Notably, there was neither interference
nor coercion associated with the union’s actions.  The sta-
tionary banner, therefore, was a noncoercive form of free
speech.  Needless to say, the use of banners in other contexts
might well result in a different conclusion.

Also on August 27, 2010, in International Association
of Machinists and Aerospace Workers, AFL-CIO; and Inter-
national Association of Machinists and Aerospace Workers,
AFL-CIO, Local Lodge 2777 (L-3 Communications Vertex
Aerospace LLC), 355 NLRB No. 174, the Board (Liebman,
Becker and Pearce, with Schaumber and Hayes concurring
in part and dissenting in part) held that the unions violated
their duty of fair representation (DFR) by requiring a non-
member employee who objected to supporting the activities
of the unions unrelated to collective bargaining and contract
administration, to annually renew his objections even though
he had informed the unions, in writing, that he wished to ob-
ject on a continuing basis.  

The Board did not hold that the unions’ actions were a
per se violation of Section 8(b)(1)(A) of the Act; rather, it
held that the unions’ requirement of an annual objection was
arbitrary in the absence of any legitimate justification for the
requirement, thus a violation of their DFR and a violation of
Section 8(b)(1)(A).

On October 22, 2010, in Jackson Hospital Corporation
d/b/a Kentucky River Medical Center, 356 NLRB No. 8, the
four-Member Board (Liebman, Becker, Pearce and Hayes)
adopted a new policy under which interest on backpay will
be compounded on a daily basis.  The new policy applies to
all pending cases in whatever stage, absent a showing of man-
ifest injustice.  Heretofore, the Board computed simple inter-
est on a quarterly basis.  The Board determined that interest
compounded on a daily basis better effectuates the remedial
policies of the Act.  It observed that compound interest has
become the norm for many monetary obligations imposed by
Federal law, citing, in particular, the Internal Revenue Code.

Also on October 22, 2010, in J & R Flooring, Inc. d/b/a
J. Picini Flooring and Freeman’s Carpet Services, Inc. and
FCS Flooring, Inc., 356 NLRB No. 9, the Board (Liebman,
Becker and Pearce, with Hayes dissenting) held that respon-
dents that customarily communicate with employees or
members by electronic means will be required to post reme-
dial notices electronically, in addition to the paper posting
historically required.  Such electronic posting may be by
email, posting on an internet or intranet site, or other elec-
tronic means if the respondent normally communicates with
its employees or members by such means.  The new policy
applies retroactively to all cases pending at whatever stage,
absent a showing of manifest injustice.

There is little doubt that in the coming months the Board
will be busy working to reduce its inventory of cases, to ad-
dress the two-Member cases returned from the courts of ap-
peals, and to revisit some cases in which the “new” Board
may want to be heard.  Stay tuned. �
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EEOC ISSUES FINAL 
REGULATIONS TO TITLE II
OF GINA− WHAT EMPLOYERS

NEED TO KNOW
Larry R. Jensen and Tara L. Slone

Hall, Render, Killian, Heath & Lyman, PLLC

After a comment period of nearly one year, the Equal Employ-
ment Opportunity Commission (EEOC) issued its final regulations
to Title II of the Genetic Information Nondiscrimination Act of 2008
(GINA).1 The final regulations, which take effect January 10, 2011,
provide clarification to certain areas of GINA.  Employers should
ensure that managers and human resources personnel are familiar
with all of GINA’s  newly expanded definitions, limitations, prohi-
bitions and exceptions to collecting genetic information as well as
personnel file and subpoena response procedures affected by GINA.  

Applicability and Prohibitions
GINA imposes significant restrictions on employers in the con-

text of collecting, using and disclosing genetic information.  GINA,
which expands Title VII of the Civil Rights Act of 1964 and applies
to the same covered entities, provides three primary restrictions on
employers regarding genetic information.  Employers are prohibited
from:

1. engaging in all forms of discrimination in regard to hir-
ing, discharge, compensation, terms, conditions, or priv-
ileges of employment based upon genetic information;

2. retaliating against employees who oppose any act pro-
hibited by GINA; and 

3. requesting, requiring or purchasing genetic information,
except in limited circumstances.

Relevant Definitions
The final regulations include the following definitions, which

employers need to understand in order to comply with GINA:

“Employee” includes not only individuals that are currently em-
ployed by a covered entity, but also former employees and ap-
plicants for employment.  

“Family medical history” means information about the mani-
festation of disease or disorder in family members of  an indi-
vidual.

“Family members” include those persons who are, or become,
related to an individual through marriage, birth, adoption, or
placement for adoption and extends to an individual’s fourth-
degree relatives; i.e., great-great-grandparents, great-great-
grandchildren, and first cousins once-removed. 

“Genetic information”means information regarding: (1) the ge-
netic tests of an individual; (2) genetic tests of the individual’s
family members; (3) the individual’s family medical history;
(4) the individual’s request for, or receipt of, genetic services
or participation in clinical research that includes genetic services
by the individual or his or her family members; or (5) the ge-

netic information of a fetus carried by an individual or a preg-
nant woman who is a family member of the individual and the
genetic information of any embryo legally held by the individual
or family member using an assisted reproductive technology.

“Genetic monitoring” means the periodic examination of em-
ployees to evaluate acquired modifications to their genetic ma-
terial, such as chromosomal damage or evidence of increased
occurrence of mutations, caused by the toxic substances they
use or are exposed to in performing their jobs, in order to iden-
tify, evaluate, and respond to the effects of, or to control adverse
environmental exposures in the
workplace.

“Genetic test” means an analysis of human DNA, RNA, chro-
mosomes, proteins, or metabolites that detects genotypes, mu-
tations or chromosomal changes.  Examples of tests that are
considered genetic tests include: carrier screening using genetic
analysis to determine the risk of cystic fibrosis, sickle cell ane-
mia, spinal muscular atrophy or fragile X syndrome in future
offspring; tests to determine if an individual has the BRCA1 or
BRCA2 variant evidencing a predisposition to breast cancer;
newborn screening tests for conditions such as PKU; and DNA
testing that reveals family relationships such as paternity.  In ad-
dition, the final regulations also provide examples of those tests
that are not considered to be genetic tests — e.g., those identi-
fying the presence of alcohol or drugs, complete blood counts,
cholesterol tests, and liver-function tests.

Limitations on Collection of Genetic Information
Under GINA, employers are prohibited from requesting, requir-

ing or purchasing genetic information of an individual or the indi-
vidual’s family members, except in limited circumstances.  The final
regulations state that a “request” for genetic information includes (i)
conducting internet searches aimed at or likely to result in acquisition
of genetic information; (ii) actively listening to third-party conver-
sations or searching an individual’s personal effects for the purpose
of obtaining genetic information; and (iii) making requests for in-
formation about an individual’s current health status in ways that are
likely to result in the disclosure of genetic information.

GINA provides 6 narrow exceptions to the general prohibition
on collecting genetic information:  (1) inadvertent acquisition; (2)
family medical history under the Family and Medical Leave Act
(FMLA); (3) commercially and publically available resources; (4)
genetic monitoring;  (5) DNA analysis; and (6) employer sponsored
wellness programs.  The final regulations provide employers with
clarification surrounding the exceptions to the rule prohibiting col-
lection of genetic information, including inadvertent acquisition,
family medical history for FMLA certifications, commercially and
publically available information, and employer sponsored wellness
programs.    

Inadvertent Acquisition Exception
The final regulations provide that employers do not run afoul

of GINA by inadvertently requesting or requiring genetic informa-
tion of an individual or the individual’s family member.  This ex-
ception was specifically implemented to address “water cooler”
conversations.  In these cases, employers may inadvertently acquire
genetic information through casual conversation with an employee
or overhearing conversations among co-workers.  However, an em-
ployer may not avail itself of this exception if follow-up probing
questions are used to elicit genetic information.   
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(Continued on page 14)

An employer may also rely upon the inadvertent acquisition ex-
ception if it receives genetic information in response to a request for
medical information as long as the employer specifically directed
the individual from whom it requested the medical information not
to provide genetic information.  The final regulations provide the
following “safe harbor” warning/notice language for employers to
use when requesting medical information:

“The Genetic Information Nondiscrimination Act of
2008 (GINA) prohibits employers and other entities cov-
ered by GINA Title II from requesting or requiring ge-
netic information of an individual or family member of
the individual, except as specifically allowed by this law.
To comply with this law, we are asking that you not pro-
vide any genetic information when responding to this re-
quest for medical information. ‘Genetic information,’ as
defined by GINA, includes an individual’s family med-
ical history, the results of an individual’s or family mem-
ber’s genetic tests, the fact that an individual or an
individual’s family member sought or received genetic
services, and genetic information of a fetus carried by an
individual or an individual’s family member or an em-
bryo lawfully held by an individual or family member
receiving assistive reproductive services.”

When employers warn anyone from whom they request med-
ical information not to provide genetic information, they are not
liable under GINA even if the individual or entity nevertheless
provides genetic information.  Employers also should note that
warning/notice language is mandatory when requesting that a
health care professional conduct an employment-related medical
examination on an employer’s behalf,  when a request is made in
connection with documentation as part of a reasonable accommo-
dation analysis, such as is required under the Americans with Dis-
abilities Act, or when an employer requests an individual’s
medical information as permitted when administering requests for
an FMLA leave.

FMLA - Family Medical History Exception
The final regulations allow employers to request information

concerning an individual’s family medical history in order to comply
with applicable certification requirements of the FMLA.  Employers
may also request a family medical history pursuant to a governing
policy if employers require all employees to substantiate the need
for leave with information about the health conditions of an individ-
ual’s family members.

Commercially and Publically Available Information
Any employer search intentionally performed to determine

whether an individual has a genetic condition will be considered
a GINA violation even if the information is discovered on a com-
mercially or publically available website or database.  However,
employers may avoid liability under GINA if genetic information
is obtained from “publicly available” sources.  In determining
whether a source is “public” for purposes of applying this excep-
tion, the EEOC will assess “whether access requires permission
of an individual or is limited to individuals in a particular group,
not whether the source is categorized as a social networking site,
personal website, or blog.”  Those websites that require only a
username and/or password should fall within this exception.
However, databases or websites that require permission for access
from a specific individual or organization, will likely not fall
within this exception. 

Genetic Monitoring
The final regulations allow employers to acquire genetic infor-

mation for use in the genetic monitoring of the biological effects of
toxic substances in the workplace. To qualify for this exception, the
employer must provide written notice of the monitoring to the indi-
vidual and must also inform the individual of the results from the
monitoring.   The employer cannot retaliate or otherwise discriminate
against an individual if he or she refuses to participate in genetic
monitoring that is not required by federal or state law.  An employer
will not be deemed to have violated GINA if it limits or restricts an
employee’s job duties based on genetic information because it was
required to do so by a law or regulation mandating genetic monitor-
ing such as regulations administered by the Occupational and Safety
Health Administration (OSHA).

To qualify for this exception the genetic monitoring must satisfy
all of the following criteria:

1. the monitoring is either required by law or the individual has
provided prior knowing, voluntary and written authorization
for the monitoring;  

2. the monitoring is conducted in compliance with any Federal
genetic monitoring regulations or State genetic monitoring
regulations in the case of a State that is implementing such
regulations under the OSHA; and

3. the monitoring provides for the reporting of the results to the
employer , other than a licensed health care professional or
board certified genetic counselor involved in the monitoring
program, only in aggregate terms that do not disclose the
identity of any specific individual.

DNA Analysis
The final regulations clarify that an employer that conducts DNA

analysis for law enforcement purposes as a forensic laboratory or for
purposes of human remains identification will not violate GINA if it
requests or requires genetic information of its employees that is used
for analysis of DNA identification markers for quality control to de-
tect sample contamination.  Any genetic information acquired must
be maintained and disclosed in a manner consistent with such use.

Employer Sponsored Wellness Programs
As stated above, GINA prohibits employers from discriminating

against an individual on the basis of the individual’s genetic infor-
mation in regard to the compensation, terms, conditions or privileges
of employment.  The provision of benefits, and the cost of those ben-
efits, is considered part of an employee’s compensation and also the
terms, conditions and privileges of employment.  One of the excep-
tions to the general prohibition on collecting genetic information is
the acquisition of such information through health or genetic services
provided to an employee or the employee’s family members as part
of a voluntary wellness program.  In order to be considered  a volun-
tary wellness program, all of the following criteria must be satisfied:

1. The individual’s provision of genetic information must be
voluntary.  The employer cannot require the individual to
provide genetic information and cannot penalize any indi-
vidual who chooses not to provide genetic information.

2. The individual must provide prior knowing, voluntary and
written authorization, which may be provided in an elec-
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tronic format.  The authorization must be written so that the
individual is reasonably likely to understand it.  The author-
ization must describe the type of genetic information that
will be obtained, how it will be used and the restrictions on
disclosure of genetic information.

4. Individually identifiable genetic information is provided only
to the individual and the licensed health care professionals
and is in no way accessible to anyone who makes employ-
ment decisions or anyone else in the workplace.

5. Any individually identifiable genetic information is only
available for purposes of providing health or genetic services
and is not disclosed to the employer except in aggregate terms
that do not disclose the identity of specific individuals.

The final regulations clarify that an employer cannot offer fi-
nancial incentives to individuals for providing genetic information,
but may offer incentives for completion of health risk assessments
(HRAs) under certain circumstances.  An employer may provide fi-
nancial incentives to employees for completion of an HRA that in-
cludes questions about family medical history or other genetic
information if the employer makes clear that the individual will re-
ceive the incentive regardless of whether he or she answers the ques-
tions pertaining to genetic information.

An employer may also offer financial incentives for participa-
tion in disease management or other programs that promote a healthy
lifestyle to encourage individuals who have voluntarily provided ge-
netic information that indicates they are at increased risk of devel-
oping a health condition in the future.  However, these programs
must also be offered to individuals with current health conditions
and/or to individuals whose lifestyle choices put them at increased
risk of developing a specific health condition.

Employers who provide financial incentives for participation in
wellness programs and/or disease management programs following
participation in a wellness program must still comply with the Amer-
icans with Disabilities Act (ADA), other civil rights laws and
HIPAA.

It is worth noting that GINA does not apply to a wellness pro-
gram that does not collect genetic information.  In addition, if a well-
ness program provides, either directly through reimbursement or
otherwise, medical care, including genetic counseling, the wellness
program may constitute a group health plan, which is then required
to comply with Title I of GINA instead of Title II.

Permissible Disclosures of Genetic Information
There are limited circumstances under which employers may

disclose genetic information: (i) to the employee or family member
about whom the information pertains, upon receipt of the employee’s
or family member’s written request; (ii) to an occupational or other
health researcher conducting research in compliance with applicable
federal regulations; (iii) in response to a court order, except employ-
ers may disclose only the genetic information expressly authorized
by the order; (iv) to government officials investigating compliance

with Title II of GINA; (v) in accordance with the certification process
for FMLA leave or state family and medical leave laws; and (vi) to
public health officials in connection with a contagious disease that
presents an imminent hazard of death or life-threatening illness.

Employers should be aware that genetic information may not
be disclosed in response to subpoenas from parties engaged in liti-
gation unless the requests are governed by a court order specifying
that genetic information must be disclosed. 

In regard to genetic information contained in personnel files, em-
ployers should note that any genetic information placed in personnel
files prior to GINA’s effective date of November 21, 2009, need not
be removed.  Employers will not be liable under GINA for the mere
existence of that genetic information in a personnel file. However,
disclosing genetic information to a third party is prohibited.

Employers’ Best Practices for Complying With GINA
With final regulations now in place, employers should not delay

in taking the following steps to reduce the potential risks of liability
under GINA:

1. Remove GINA-protected information from personnel files
and place in separate confidential medical files.  

2. Update EEO policies to include prohibitions against discrim-
ination and retaliation based on genetic information. 

3. Post in the workplace new notices prohibiting discrimination
based on genetic information and advising employees of
their rights under GINA.

4. Train managers and human resources personnel on the re-
quirements of Title II of GINA.

5. Create and implement procedures in order to prevent the dis-
closure of genetic information in response to subpoenas or
civil discovery requests (absent a court order specifying that
genetic information must be disclosed).

6. Utilize the “safe harbor” language when requesting medical
information or documentation as part of the reasonable ac-
commodation process.

7. Abandon all requests for employees to provide family med-
ical histories or other genetic information in connection with
employees’ requests for reasonable accommodation under
the ADA, for FMLA leave for the employee’s own serious
health condition, or pursuant to a leave or disability policy.

8. Abandon all requests for genetic information related to any
employment-related medical examination such as those as-
sociated with a post-offer, pre-employment or fitness-for-
duty examination.  

9. Include language related to genetic information in all re-
leases and waivers. 

10. Review any wellness programs to determine whether they
must comply with Title I or Title II of GINA.

— END NOTE —
1 GINA was signed into law by former President George W. Bush on May 21, 2008 and  became

effective on May 21, 2009.  �

EEOC ISSUES FINAL 
REGULATIONS TO TITLE II 
OF GINA
Continued from page 13)
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BIG TROUBLE FOR 
BIG PHARMA—

PHARMACEUTICAL SALES
REPS AND THE FLSA

Jeffrey T. Gray, Jr.
Varnum, LLP

The overtime status of pharmaceutical sales representatives
(“PSRs”) continues to be an unsettled area of federal wage and
hour law.  The issue gained national exposure last year with the
Second Circuit’s decision in In re Novartis Wage and Hour Lit-
igation, 611 F.3d 141 (2nd Cir. 2010).  In Novartis, the Second
Circuit held, contrary to several previous district court opinions
and a decision from the Third Circuit Court of Appeals, that No-
vartis’ PSRs were not exempt from the overtime pay provisions
of the Fair Labor Standards Act (“FLSA”).  Novartis has spurred
numerous collective action lawsuits against drug companies over
the past year.  The purpose of this article is to summarize the
Novartis opinion, contrast it with other opinions reaching the
opposite conclusion, and identify the most recent activity in this
area.

I. The FLSA’s Overtime Pay Requirement
The FLSA’s overtime provision requires employees to be

paid one and one-half times their regular rate of pay for hours
worked in excess of 40 per week, but certain categories of em-
ployees are exempt from this requirement.  Among other exempt
employees are those “employed in a bona fide executive, admin-
istrative, or professional capacity . . . or in the capacity of outside
salesman[.]”  29 U.S.C. § 213(a)(1).  The Novartis court consid-
ered whether two of those exemptions applied to PSRs – the “out-
side salesman” exemption and the “administrative” exemption.

II. The Outside Sales Exemption 
Section 13(a)(1) of the FLSA exempts from the overtime pay

requirement “any employee employed . . . in the capacity of out-
side salesman[,]” as that term is “defined and delimited from time
to time by regulations of the Secretary.”  29 U.S.C. § 213(a)(1).
Under the DOL’s regulations, an exempt outside salesperson is
any employee (1) “whose primary duty is . . . making sales within
the meaning section 3(k) of the Act” and (2) who is customarily
and regularly performing this work away from the employer’s
place of business.  29 C.F.R. 541.500(a) (emphasis added).   Sec-
tion 3(k) of the FLSA, in turn, defines “[s]ale” as “any sale, ex-
change, contract to sell, consignment for sale, shipment for sale,
or other disposition.” 29 U.S.C. 203(k); 29 C.F.R. § 541.501.

The DOL regulations draw an important distinction between
exempt and non-exempt “promotional work” in the context of the
outside sales exemption.  Promotional work is essentially work
promoting the product short of negotiating or consummating a
sale.  Only promotional activities “directed toward consummation
of the employee’s own sales” are exempt.  29 C.F.R. 541.503(b).
Promotional activities “designed to stimulate sales that will be
made by someone else,” however, are not exempt under the regu-
lations.  29 C.F.R. 541.503(b).

III. The Administrative Exemption
Employees employed in a “bona fide . . . administrative . . .

capacity” are also exempt from the FLSA’s overtime pay require-

ments.  The DOL’s regulations establish three criteria which must
be met for an employee to fit within the administrative exemption:
(1) the employee must earn at least $455 per week, (2) the em-
ployee’s “primary duty” must be “the performance of office or
nonmanual work directly related to the management or general
business operations of the employer or the employer’s customers,”
and (3) the employee’s “primary duty” must include “the exercise
of discretion and independent judgment with respect to matters of
significance.”  29 C.F.R. § 541.200(a) (emphasis added).  

IV. Pharmaceutical Sales Representatives
By most outward appearances, PSRs function much like out-

side sales representatives in other industries.  The PSRs in Novar-
tis, for example, went through several weeks of sales training, had
sales territories, carried promotional materials created by Novartis,
gave out free samples, and attempted to persuade the targets of
their sales efforts, primarily medical providers, to use Novartis’
products.  The Novartis PSRs were also paid, at least in part, based
on an estimated volume of sales in their territories.  

Unlike sales reps in other industries, however, PSRs do not
sell or market their product to the actual buyer of the product.
Their potential clients are medical providers, not the end users of
the drugs being sold.  Thus, the PSR’s goal is not to persuade med-
ical providers to buy the drugs but rather to persuade them to pre-
scribe the drugs to patients, who then purchase those drugs from
a pharmacy.1 Indeed, the FDA prohibits drug companies (and
their sales reps) from selling drugs directly to physicians or pa-
tients.2 Therefore, even if a PSR is successful, the physician does
not place a sales order.  Rather, as the DOL observed in a recent
amicus brief to the Ninth Circuit Court of Appeals, “at most [reps]
obtain from physicians a non-binding commitment to prescribe
[the] drugs” being marketed.3

Given the highly regulated environment in which prescription
drugs are marketed, PSR’s are restricted with respect to the kinds
of claims they can make when obtaining those “non-binding com-
mitment[s]” from physicians.  In Novartis, for example, Novartis
employed a “team of ‘brand’ managers who, cognizant of limita-
tions imposed by the United States Food and Drug Administration
(‘FDA’), devise[d] descriptions of the essential features of each
Novartis drug.”4 Novartis’s PSRs provided no input into any of
the promotional materials, they were not allowed to use their own
promotional materials, and they were required to deliver the brand
managers’ “core message” to physicians on each call, which usu-
ally lasted only a few minutes.  One PSR in Novartis testified that
the reps “were expected to act like ‘robots’ because of the limita-
tions on what they could say during sales calls.”5

V. District Courts Disagree on the Exempt Status of PSRs
District courts have disagreed on the issue of whether PSRs

qualify as exempt outside salespeople.  Several courts have held
that PSRs, at most, engage in non-exempt promotional and mar-
keting activities.   These courts held that PSRs do not “make sales”
within the meaning of the DOL’s regulations because there is no
transaction, exchange or binding commitment between the drug
companies and the medical providers.6 Other district courts, how-
ever, including the district court in Novartis, looked to the policies
behind the outside sales exemption and held that PSRs engage in
the functional equivalent of sales. As the district court in Novartis
explained, the outside sales exemption is intended to exclude em-
ployees who “generate commissions for themselves through their
work” and “work with minimal supervision,” rather than employ-
ees who “‘sell’ as that term is technically defined.”7
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District courts have likewise disagreed on the issue of
whether the administrative exemption applies to PSRs given the
narrow confines within which they exercise any discretion.  In
holding PSRs to be exempt as administrative employees, some
courts have focused on the discretion PSRs have to implement
their own, albeit limited, sales strategies, such as allocating their
allotment of free samples, deciding when and how often to call
on providers, and tailoring the employer’s promotional message
as the situation dictates.8 Other courts, however, considered the
PSRs’ limited discretion to implement their own personal sales
strategies to fall short of the required discretion and independent
judgment with respect to “matters of significance.”9 Courts re-
fusing to apply the administrative exemption have also empha-
sized that implementing sales strategies amounts to skill in
applying well-established techniques or procedures, which, ac-
cording to the regulations, is not sufficient to establish discretion
or independent judgment.10

VI. The Novartis Court Holds PSRs Fail to Meet Either Ex-
emption
The Second Circuit held that Novartis’s PSRs were not ex-

empt outside sales or administrative employees.  With respect to
the outside sales exemption, the court rejected Novartis’s argu-
ment that the regulations interpret the statutory definition of “sale”
too narrowly to the extent they require PSRs to actually make a
sale to qualify for the exemption.  As noted, the statute defines
“sale” to include any “sale, exchange, contract to sell, consign-
ment for sale, shipment for sale, or other disposition.”  29 U.S.C.
§ 203(k) (emphasis added).  The court recognized that “other dis-
position” serves as “a catch-all that could have an expansive con-
notation,” but saw no error in the “regulations’ requirement that
any such ‘other disposition’ be ‘in some sense a sale.’”  In re No-
vartis, 611 F.3d at 153.  

The court also rejected Novartis’s argument that obtaining
commitments from physicians to prescribe Novartis’s drugs
amounts to making sales within the meaning of the regulations.
Drawing upon the distinction in the regulations between promo-
tional work in support of one’s own sales, and such work in sup-
port of sales by others, the court reasoned that “a person who
merely promotes a product that will be sold by another person
does not, in any sense intended by the regulations, make the sale.”
Id.   

The court concluded that “where the employee promotes a
pharmaceutical product to a physician but can transfer to the
physician nothing more than free samples and cannot lawfully
transfer ownership of any quantity of the drug in exchange for
anything of value, cannot lawfully take an order for its purchase,
and cannot lawfully even obtain from the physician a binding
commitment to prescribe it, we conclude that . . . the employee
has not, in any sense, within the meaning of the statute or the reg-
ulations, made a sale.”  Id.  

With respect to the administrative exemption, the court agreed
with the PSRs’ argument that they performed “low-level, discre-
tionless marketing work, strictly controlled by Novartis.”  Id. at
156.  Novartis argued that its PSRs exercised sufficient discretion
and independent judgment because they could decide the order in

which they visited physician’s offices, how best to gain access to
those offices, how to allocate Novartis budgets for promotional
events, and how to allocate their free samples.  The court, how-
ever, found the “four freedoms” allowed by Novartis did not con-
stitute sufficient discretion and independent judgment in matters
of significance.  

The court relied on several facts to conclude that Novartis’s
PSRs lacked any meaningful discretion and independent judg-
ment: (1) they had no role in planning Novartis’s marketing strat-
egy; (2) they had no role in formulating the “core messages” they
delivered to physicians; (3) they were required to visit certain
physicians a certain number of times within a given period; (4)
they were required to promote certain drugs at certain times; (5)
they were required to hold a certain number of promotional events;
(6) they could not deviate from the “core message”; and (7) they
were forbidden to answer any question from a physician for which
they did not have a scripted answer.  In addition, while the PSRs
clearly utilized sales skills with respect to gaining commitments
from physicians, exercising discretion and independent judgment
requires “more than simply [using] skill in applying well-estab-
lished techniques or procedures prescribed by the employer.”  Id.
at 156.

Having concluded that the Novartis PSRs did not fall within
either the outside sales or administrative exemptions, the court va-
cated the district court’s award of summary judgment to Novartis
and remanded the case.  

VII. The Third Circuit Reached the Opposite Conclusion
With Respect to the Administrative Exemption 

A few months before the Second Circuit decided Novartis,
the Third Circuit Court of Appeals issued a decision applying the
administrative exemption to Johnson and Johnson’s PSRs.  See
Smith v. Johnson and Johnson, 593 F.3d 280 (3rd Cir. 2010).  The
Smith decision illustrates how courts have avoided a one-size-fits-
all approach to addressing the status of PSRs.

The plaintiff’s job duties in Smith were not significantly dif-
ferent from the job duties of the Novartis PSRs.  Smith marketed
Johnson & Johnson’s drugs to physicians, Johnson and Johnson
required her to make an average of ten visits to medical providers
per day, she was required to visit certain physicians targeted by
Johnson and Johnson at least once per quarter, she was limited to
a “message” provided by Johnson and Johnson, and she worked
within a budget set by Johnson and Johnson.  Importantly, how-
ever, unlike the PSRs in Novartis who downplayed their discre-
tion, Smith made admissions in her deposition that undercut her
case.  She testified that she was unsupervised 95% of the time,
was not “micromanaged,” and could largely run her territory the
way she wanted to.  Smith, 593 F.3d at 283.  

The court concluded that Smith qualified as an exempt ad-
ministrative employee.  Smith’s position required her to “form a
strategic plan designed to maximize sales in her territory” and,
therefore, according to the court, her work was directly related to
the general business operations of the company.  29 C.F.R. §
541.200.  With respect to the requirement of discretion and inde-
pendent judgment on matters of significance, the court concluded
that Smith’s ability to run her territory the way she saw fit with
little supervision proved that she exercised such discretion and in-
dependent judgment.  Smith, 593 F.3d at 285.

The Smith court emphasized that the case hinged on “the spe-

BIG TROUBLE FOR 
BIG PHARMA
Continued from page 19)
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Head Banging, Arm Twisting, and the Gun to the Head 

So this guy is hitchhiking, and he gets picked up by a good
ol’ boy in a pickup truck. After a while the driver reaches under
the seat and comes up with a mason jar. He hands it to the
hitchhiker and says, “Here, drink this.”

The jar is filled with a cloudy liquid that smells like
kerosene. It has little yellow flecks floating in it. The hitchhiker
says, “Thanks, but, I think I’ll pass.”

The driver reaches under the seat again and comes up with
a pistol. He points it at the guy’s head and says, “DRINK IT.”

The hitchhiker forces down a swallow, gasps for air, and
sputters, “That’s the nastiest stuff I ever tasted.”

The driver says, “Yeah, it’s pretty bad. Now you hold the
gun on me, and I’ll drink it.” 

I think of that story sometimes when I’m mediating. In
some cases the parties know what has to happen. They hire a
mediator because they need someone to make them do it. My
role in those cases is to act like the bad guy in a western. “It’s
up to you,” I drawl real slow-like, “We can do this the hard way,
or we can do it the really hard way.” 

Of course, as a mediator I have no authority. I can’t do any-
thing to anybody against their will. I’m like the king in The Lit-
tle Prince. I expect obedience, but I’m reasonable. Tell me what
you want me to order you to do, and I’ll order you to do it.

Another way to look at the process is that settling lawsuits
is like enacting child labor laws. Everybody agrees that exploit-
ing children is bad. But no individual employer can afford to
stop employing children as long as the competition continues
to employ them. Hiring adults would increase costs. Increased
costs would require increased prices. Higher prices would re-
duce sales, and drive the firm out of business. Employers as a
group need government to compel them to stop exploiting chil-
dren. They howl about it, of course, and resist every other in-
cremental improvement in working conditions, but if we’re
going to live in a civilized society, certain conditions are re-
quired, and there is no way to achieve those conditions other
than to impose them. As Heraclitus said, “Every beast is driven
to the pasture with blows.”

Some conditions have to be imposed because of economic
reality, others because of political reality. When progressives
came to FDR and asked for legislation, he said, "I agree with
you, I want to do it, now make me do it.” Even FDR needed
political cover before he could do what he wanted to do.

In a similar way, some parties need the mediator to make
them settle. Sophisticated parties know this and expect it.
Notwithstanding all the happy talk at ADR conferences about
party self-determination and empowerment and so on, a mediator
has a professional duty to provide head banging and arm twisting
services when the situation calls for it. It’s part of our job.

In other cases the mediator’s role is less the heavy and more
the midwife. In those cases the parties know what’s coming, and
they know where it has to come from. There the mediator’s job
is merely to look confident, and encourage them to push.  �

FOR WHAT
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

cific facts developed in discovery . . . .”   Id. at n.1.  The court rec-
ognized that “based on different facts, courts, including this Court,
considering similar issues involving sales representatives for other
pharmaceutical companies, or perhaps even for [Johnson and
Johnson] might reach a different result than that we reach here.”
Id. For plaintiffs’ counsel, the Smith decision illustrates the im-
portance of thorough witness preparation.  For defense counsel,
the decision illustrates how exploiting a common tendency to
“overinflate[] [one’s] importance,” as Smith’s counsel character-
ized it, may prove useful.

VIII. Latest Developments
Courts continue to reach varying conclusions with respect to

PSRs following Novartis.  A decision from the Northern District
of Illinois recently concluded Abbott Laboratories’ PSRs were
not exempt, Jirak v. Abbott Labs, Inc., 716 F. Supp. 2d 740 (N.D.
Ill. 2010), while the Southern District of Indiana recently reaf-
firmed its pre-Novartis ruling in which it concluded that the PSRs
in that case were exempt under both the outside sales and admin-
istrative exemptions, Schaefer-Larose v. Eli Lilly & Co., No. 07-
cv-1133, 2010 WL 3892464 (S.D. Ind. Sept. 29, 2010) (denying
plaintiff’s motion for reconsideration filed in light of Novartis).
In addition, the Ninth Circuit has pending before it a PSR over-
time case that is fully briefed and ready for decision.  Christopher
v. SmithKlien Beecham Corp., No. 10-15257 (9th Cir.).  On Oc-
tober 4, 2010, Novartis filed a petition for writ certiorari with the
Supreme Court.  

IX. Conclusion
If there is one fundamental lesson from Novartis, and the

many collective action lawsuits filed in its wake, it is that em-
ployers must be reminded that job title alone does not establish
exempt status.  Employers with outside sales employees who do
not actually consummate a sale between the employer and a
buyer should carefully read Novartis and the other decisions cited
above.                      
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THE ART OF 
STORYTELLING— 

THE REAL STORY IS IN THE
TELLING OF THE STORY

Susan Hartmus Hiser
Vercruysse Murray & Calzone, P.C.

On December 9, 2010, the Labor & Employment Law Sec-
tion of the State Bar of Michigan hosted its annual Holiday Cock-
tail Party.  Last year, the Section council parted from its tradition
of bringing in a speaker to entertain section members and let the
members do the entertaining instead.  Thus began the LELS An-
nual Storytelling Competition, in the style of the Moth Story Slam.
The rules are simple. Each story must be no longer than five min-
utes.  It must be appropriate, relevant, and, above all, true.  No
notes, no props, no electronics.  Just your voice and your ability
to move the audience — or at least the few voting members of the
audience.  Three small groups of audience members were given
point cards (ala Dancing With the Stars) and displayed their tally
after each story was told.  The points were added together, and
the winner took home a $500 prize.  This is where I come in.

The possibility to win $500 two weeks before Christmas is
worth any amount of embarrassment and humiliation that one
should have to endure in front of one’s peers, right?  Having been
a mother for over fourteen years, I had to have some material from
which to draw for my story.  I decided to tell the story of some-
thing my precocious daughter, Kristen, now 12-years-old, said to
me when she was three.  I called it her “Butterfly story.”  Although
I knew that she would be embarrassed by the content of the story
and the fact that I had shared it with ninety of my closest friends
and colleagues. I also knew that all would be forgiven once I
brought home the $500 prize.  My plan was to confess the telling
of the story, then hand her a crisp $100 bill for providing the in-
spiration, and all would be forgiven.

I came in third.  I did not win any money.  After I got home,
my conscience got the better of me.  I decided to tell her about the
storytelling contest and the fact that I had sold our souls and used
the Butterfly story.  Our conversation went something like this:

Mom:    What would you say if I told you that I entered a
storytelling contest and told your Butterfly story?

Kristen:  Mom!!!  Nooooo!!!  (Said in the way only a 12-
year-old girl can say.)

Mom:    But what if I told you that I had the chance to win
$500???  

Kristen:  Thinks for a moment . . . Well, okay, but only if I
get a cut.

Mom:    I was going to give you a cut.  If I had won, I was
going to give you $100!  . . . But I didn’t win.

Kristen:  Okay, well then, I’ll take $20.

Mom:     $20??  But I didn’t win!

Kristen:  Yea, but you told my story . . . without my per-
mission . . . that was my story . . . you can’t just
go around telling people.  I think that $50 would

be decent, but I’ll take $20!!
Looking back, I realize that if I could have incorporated this

extortion element into my story, maybe it would have been enough
to pull ahead of the other storytellers and bring home the prize.  

When I told my fellow council members of our post-contest
conversation, you would not believe the responses I received.
One council member referred to it as artful negotiation, not ex-
tortion.  Another council member – a plaintiff’s attorney – of-
fered to represent Kristen, taking her case on a contingency
basis. A third, who just happens to be the Director of Hearings
and Mediation for the Michigan Department of Civil Rights,
proposed mediation.  It seems that my daughter is not the only
one who wants a cut!  

With the LELS’s 2nd Annual Storytelling Competition be-
hind us, we can all start preparing for what hopefully will be our
3rd Annual Storytelling Competition, in December 2011.  If
there is enough interest to keep the contest going, start pulling
together your ideas and get your stories ready, because I’ve got
a 12-year-old working diligently behind the scenes to come up
with material for me to use next time . . . and to win back what,
in her mind, is rightfully hers! �

MERC UPDATE
Nicole M. Cowell

White, Schneider, Young & Chiodini, P.C.

From July through September of 2010, the Michigan Employ-
ment Relations Commission has issued 26 Decisions and Order.  A
brief summary of 2 of those cases follows.  Of the 26 cases, 20 in-
volved unfair labor practice charges, 6 involved duty of fair repre-
sentation charges, 2 were unit clarification petitions, and 2 were
requests for non-publication of opinions in cases where the charges
were withdrawn. Recent decisions of the Commission may be re-
viewed on the Bureau of Employment Relations’ website at
www.michigan.gov/cis.   

Pontiac School District – and – Pontiac Education Association
Case No. C04 H-215 (September 20, 2010)

On March 10, 2009, the Administrative Law Judge (“ALJ”) is-
sued his Decision and Recommended Order finding that Respon-
dent, Pontiac School District, violated Section 10(1)(e) of the Public
Employment Relations Act (“PERA”), by refusing to bargain over
the subcontracting of work previously performed by Charging Party,
Pontiac Education Association’s, members.  The ALJ found that the
work in question did not constitute “noninstructional support serv-
ices” under Section 15(3)(f) of PERA, and therefore the District’s
decision to subcontract was not a prohibited subject of bargaining.
The Decision and Recommended Order was served on the parties
and Respondent filed exceptions while Charging Party filed a brief
in support of the Recommend Order.  The Commission reviewed
Respondent’s exceptions and found them without merit.

The dispute in this case revolved around Respondent’s decision
to subcontract the work of physical and occupational therapists that
was previously performed by Respondent’s Special Education De-
partment.  The Special Education Department employees previously
performing the therapist work were members of Charging Party’s
bargaining unit.

Respondent raised several exceptions to the ALJ’s Recom-
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mended Order.  Respondent first excepted to the ALJ’s finding that
the Employer had the burden of proving that the affirmative defense
it was exempt from the duty to bargain with respect to its decision
to subcontract the work performed by the therapists.  The Commis-
sion discussed the statutory history of Section 15 of PERA and the
exceptions to the duty to bargain that were created by the 1994
amendments under Act 112.  These amendments made the subcon-
tracting of “noninstructional support services” a prohibited subject
of bargaining.  In consideration of this statutory history, the Com-
mission found that Respondent had the burden of presenting evi-
dence to establish the elements of this affirmative defense.  The
Commission stated that Respondent did not meet its burden of proof
in establishing the work performed by the therapists was “nonin-
structional.”

Respondent also excepted to the ALJ’s finding that the phrase
“noninstructional support services” was ambiguous and required
statutory interpretation.  Respondent requested, however, that if the
Commission felt it had to interpret the meaning of “noninstructional
support services,” it define the phrase as “support services that do
not involve imparting the curriculum to students.”   The Commis-
sion found this definition was too narrow and not supported by the
legislative history of PERA or the rules of statutory construction.
The Commission ultimately found that the Legislature likely in-
tended for the determination of whether positions are “noninstruc-
tional support services” to be made on a case by case basis.

In the instant case the Commission found that although the
therapists were not certified teachers they provided services to the
students that assisted the students in attaining educational and aca-
demic goals.  Therefore, the Commission ruled that the therapists
were not “noninstructional.”

Respondent contended that Charging Party waived its right to
bargain over the subcontracting, given the facts of the case.  Re-
spondent subcontracted the therapist work for one year, during the
2004-2005 school year, before offering to bargain with Charging
Party over the issue. Despite Charging Party’s demands, it was not
until July of 2005 that Respondent sent Charging Party a letter stat-
ing that it intended to subcontract the therapist work for the 2005-
2006 school year.  The letter gave Charging Party until the end of
the next business day to contact Respondent or Respondent would
assume Charging Party waived any bargaining demand.  

Then, in November of 2005 Respondent again wrote Charging
Party stating that it was willing to bargain over the subcontracting
of the therapists.  Charging Party responded to this letter denying
knowledge of Respondent’s present subcontracting of the therapist
work and further stated that under the parties’ collective bargaining
agreement (“CBA”) Respondent was prohibited from reopening the
contract to discuss this issue.  Charging Party did however offer to
meet with Respondent to discuss the implications of Respondent
subcontracting this work.  Respondent responded indicating that it
considered Charging Party to have waived its right to bargain over
the subcontracting.  The Commission determined that because a
waiver of a right to bargain must be “clear, unmistakable and ex-
plicit” Charging Party had not waived its right to bargain over the
subcontracting.  It further stated that Respondent’s willingness to
bargain in 2005, did not cure its unlawful subcontracting in 2004.

Finally Respondent excepted to the ALJ’s finding that the par-
ties must be returned to the “status quo ante.”  The Commission
disagreed finding that the status quo ante was intended to return the
parties to the bargaining positions they would have been in but for
the unlawful action.  The Commission state that was appropriate in
the instant matter.  

The Commission upheld the ALJ’s Decision and Recom-
mended order finding that the therapists were not noninstructional

staff within the meaning of PERA and therefore Respondent vio-
lated Section 10(1)(e) of the Act in subcontracting this work without
providing Charging Party an adequate opportunity to respond and
demand to bargain.  

Oakland University – and – Oakland University Chapter, Amer-
ican Association of University Professors
Case No. CO8 K-241 (September 28, 2010)

On March 31, 2009, the ALJ issued his Decision and Recom-
mended Order on Summary Disposition finding that Respondent,
Oakland University, violated Section 10(1)(e) of the PERA, by re-
pudiating a binding settlement agreement that had a significant im-
pact on the labor relations between the parties.  The Decision and
Recommended Order was served on the parties.  Respondent filed
exceptions to it, while Charging Party filed a brief in support the
Order.  The Commission reviewed Respondent’s exceptions and
found them without merit. 

In 1999 the parties to the instant case entered into a settlement
agreement that provided for a particular interpretation of specific
articles of the CBA, and further provided the agreed upon interpre-
tation would govern those articles until such time as that contract
language was changed.  The agreement also provided that Respon-
dent waived the right to certain defenses in any future grievance
proceedings related to the relevant contract provisions.  The agree-
ment was signed by union representatives and the University Pres-
ident and Vice Provost.  Respondent did not inform Charging Party
that its Board must vote on a ratification of a settlement agreement.  

In 2008, Charging Party filed a grievance over the unchanged
contract provisions that had been interpreted in the 1999 settlement
agreement.  During the grievance proceedings, Respondent argued
defenses it had waived in the 1999 settlement agreement.  In re-
sponse, Charging Party filed an Unfair Labor Practice Charge al-
leging contract repudiation.  The ALJ found that Respondent’s
actions in raising defenses it had waived in the 1999 agreement con-
stituted contract repudiation.  The Commission concurred with the
ALJ, stating it is “well-settled law that unilaterally repudiating a
prior agreement is unlawful and it makes no difference whether that
agreement is a full collective bargaining agreement, a letter of un-
derstanding or, simply, a grievance settlement….”

In its Exceptions, Respondent argued that the University Pres-
ident and Vice Provost did not have authority to enter into a settle-
ment agreement with Charging Party without the ratification of such
agreement by Respondent’s Board.  The Commission found that
the University President and Vice Provost had apparent authority to
enter into the settlement agreement and Charging Party had no rea-
son to doubt their authority to do so.  Further the Commission
stated:

It is central to the stability of labor relation that such agree-
ments be enforced, for it they can be unilaterally revoked,
the stability and the possibility of future good faith bar-
gaining is undermined.***
[A] party must be able to rely on the apparent authority of
those representatives entering into settlements on behalf
of their principal. 

Respondent also argued that the 1999 agreement violated the Statute
of Frauds.  The Commission rejected this argument finding that the
University President and Vice Provost had apparent authority to
enter into the agreement making it fully enforceable.

In coming to the above findings, the Commission upheld the ALJ’s
grant of summary disposition to Charging Party.  �
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COMMISSION REVOKES 
1978 ACT 312 

ELECTION BAR POLICY
Ruthanne Okun, Director

Bureau of Employment Relations/MERC

At its November 8, 2010 meeting, the Michigan Employment
Relations Commission considered the case of City of Detroit – and
– Police Officers Association of Michigan – and – Detroit Emergency
Medical Services Association, Case No. R10 F-065, (“the Demsa
case”).  By its decision in the DEMSA case, the Commission revoked
its Act 312 election bar policy, adopted in 1978, which barred the
processing of an election petition after the filing of a request for Act
312 arbitration.

In the Demsa case, the Police Officers Association of Michigan
(POAM) had been certified as the exclusive bargaining representa-
tive of the bargaining unit on June 1, 2009, but had not yet reached
a collective bargaining agreement with the employer.  The unit con-
sisted of about 180 non-supervisory emergency medical service per-
sonnel employed by the City of Detroit.  Under the express terms of
the Public Employment Relations Act (PERA), a newly certified
union is protected against rival union petitions for one year following
the initial certification.  In this case, during the year after certifica-
tion, no across the table bargaining had taken place and no bargain-
ing proposals had been exchanged; nor had any mediation occurred.
Yet, on June 11, 2010, POAM filed with the Commission a Petition
for Act 312 interest arbitration.  Some two weeks later, on June 28,
2010, the Detroit Emergency Medical Services Association
(DEMSA) filed a Petition for Representation proceedings, seeking
to be recognized as an independent labor organization and to replace
the incumbent POAM union.  POAM sought dismissal of the repre-
sentation petition based on the Act 312 election bar policy.  

POAM asserted that the filing of a timely and proper Act 312
petition should, under most circumstances, bar the filing or process-
ing of an otherwise valid petition for representation proceedings.
Noting that a fifteen day period was present in this case between
the expiration of the initial certification year and the date that the
Act 312 arbitration petition was filed, POAM asserted that such a
time period was a sufficient window to file a representation petition.  

DEMSA, on the other hand, argued that employees’ right to
freely select a bargaining representative is PERA’s primary value
and that it supersedes any interests of an incumbent union.  DEMSA
further asserted that the Commission’s adoption of such a blanket
bar to an election was improper and exceeded the parameters set
forth by the legislature, which had already enacted several specific
periods during which such election petitions were barred, e.g. the
three year contract bar and one year certification bar periods.  Fi-
nally, DEMSA argued that the Act 312 policy should not be applied
in this case where the POAM had not bargained with the employer
prior to the filing of its Act 312 petition.  Hence, DEMSA asserted
that the petition for arbitration was defective as it was not in com-
pliance with Act 312 rules which require that the petition include
“a copy of the last offer made by each party to settle the agreement.”

In reaching its decision to revoke the Act 312 election bar policy,
the Commission noted that the policy was adopted by resolution in
1978.  It was in addition to the “election year bar” which was part of
the original statute from 1965 and the “contact bar” that was added
by amendment to the statute in 1976.  Yet, the Act 312 election bar
policy was not included in the Act 312 rules when they were adopted
by the Commission pursuant to the APA in 1995 or in the adminis-
trative rules that were similarly adopted in accordance with the APA

in 2002.  Moreover, the policy was adopted without explanation. 
The Commission recognized that the starting premise on any

representation case decision is reaffirmation of PERA’s fundamen-
tal function to recognize and codify the right of public employees
to collectively designate an exclusive agent for collective bargaining
and to compel an employer to deal through that agent.  In creating
(without explanation) the Act 312 election bar, the Commission
“impermissibly elevated the administrative interest in labor relations
stability and the interests of a potentially unwanted incumbent
union, over the statutory right of employees to freely designate their
own exclusive representative.”MERC noted in its decision that this
case squarely presents the issue of whether the Act 312 election bar
policy must yield to its requirement that an employer maintain strict
neutrality when the continuing majority status of an incumbent
union is at issue.  Finding that these twin obligations are irreconcil-
able, the Commission concluded that “the Act 312 election bar must
yield to the duty of an employer to maintain neutrality where the
incumbent’s majority status is legitimately in dispute.”

The Commission held:
For all of the above reasons, having thoroughly re-exam-
ined the matter, and finding that the 1978 policy deters
rather than advances the interests protected by PERA as
well as those protected by Act 312, we hereby revoke the
1978 resolution establishing a categorical bar to the pro-
cessing of election petitions during the pendency of Act
312 arbitration proceedings.

The Commission stated that even if it were not setting aside
the 312 bar policy, it would not apply it to bar an election in these
circumstances. “Even if we allowed this policy to stand, we would
not find that an undisclosed two week window period for the filing
of an election petition was a reasonable opportunity for employees
to exercise their Section 9 rights.”

The Commission further held, as a reason for not applying the
Act 312 election bar to these facts, that “[r]ules or practices reward-
ing race-to-the-courthouse conduct should not be encouraged by
the Commission, where a statutory goal is the promotion of volun-
tary good faith resolution of disputes by the parties, rather than
gamesmanship designed to secure tactical advantage.”

The Commission concluded:
The paramount function of a representation election is to
provide an opportunity for employees to select, or reject,
a union to serve as their exclusive representative. Depriv-
ing employees of the right to pursue an election for the
purpose of freely selecting their own representative must
be seen as an extraordinary, and therefore rare, outcome.
Here, an election must be ordered, as the petition raises a
question concerning representation regarding an undisput-
edly appropriate bargaining unit.

MERC, therefore, directed an election in the bargaining unit
and further ordered that all proceedings related to the previously
filed petition for Act 312 arbitration be held in abeyance pending
resolution of the question concerning representation.

Significantly, the Commission found that the revocation of the
policy does not preclude the Commission or its agents from acting ad-
ministratively on a case by case basis to block an election for various
reasons, including that the parties have negotiated a tentative agree-
ment for a contract and that TA has not been submitted for ratification.
Finally, the Commission suggested that “[c]orollary situations could
arise where Act 312 proceedings were so close to conclusion to be the
equivalent of a tentative agreement, and it may be appropriate to give
brief additional time to conclude those proceedings without the dis-
ruption inherent in a representation proceeding.”  �
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UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle and Mark W. Jane
Butzel Long

Court Denies Certiorari in Many Employment Cases;
Grants Certiorari to Determine Scope of Automatic Award of
Attorney’s Fees in Mixed Results Cases and Whether “Cat’s
Paw” Theory Applies in USERRA Case.

Since opening its 2010 term, the U.S. Supreme Court denied
review in nearly 70 labor, employment, and employee benefits
cases.  Several of these cases came to the Court from the Sixth
Circuit Court of Appeals.  

For instance, in Central States, Southeast and Southwest
Areas Pension Fund v. Int’l Comfort Prods LLC, 585 F.3d 281 (6th
Cir. 2009) cert. denied 79 U.S.L.W. 3200 (U.S. Oct. 4, 2010), the
Court denied review of a Sixth Circuit decision regarding the par-
ties that can be liable for withdrawal liability under the Employee
Retirement Income Security Act of 1974 (ERISA).  The case in-
volved a company not contractually bound to contribute to a mul-
tiemployer pension fund pursuant to a collective bargaining
agreement, but whose vendor was so bound.  The Sixth Circuit
had held that while ERISA does not define “employer” for pur-
poses of withdrawal liability, federal common law suggests that
withdrawal liability can be imposed against any person who is ob-
ligated to contribute to a pension plan resulting from either a con-
tractual duty or a statutory obligation arising under
labor-management relations law.  The question that the Supreme
Court declined to address was whether a company that never
agreed to contribute to a pension plan can be an “employer” sub-
ject to withdrawal liability when its vendor, which did agree to
contribute to the plan, withdraws from the plan without paying
the statutory withdrawal liability?

In Kessler v. Riccardi, 363 Fed. Appx. 350 (6th Cir. 2010)
cert. denied 79 U.S.L.W. 3201 (U.S. Oct. 4, 2010), the Court de-
nied review of a retaliation lawsuit where the plaintiff claimed that
she suffered an adverse employment action for reporting sexual
harassment by her supervisor.  The Sixth Circuit held that the var-
ious allegations of retaliation either did not rise to the level of an
adverse employment action, or that the defendant had legitimate
non-retaliatory reasons for taking (or refusing to take) the alleged
actions.  In addition, the Sixth Circuit held that the trial court made
proper evidentiary rulings, including admitting the defendant’s
testimony that the plaintiff spoke to the defendant about her prior
sexual relationships.  The trial court had found the evidence pro-
bative because the defendant asserted that he and the plaintiff were
engaged in a consensual sexual relationship.  The pertinent ques-
tion that the Supreme Court declined to review was whether the
plaintiff was not afforded a fair trial because the district court had
allowed into evidence facts concerning the plaintiff’s sexual his-
tory.

The Court did accept review of a fee award case involving
defendants that achieved mixed results in the trial court on various
civil rights and tort claims.  In Fox v. Vice, 594 F.3d 423 (5th Cir.
2010) cert. granted No. 10-114 (U.S. Nov. 1, 2010), the defen-
dants, including an incumbent police chief, sent the plaintiff a let-
ter attempting to blackmail the plaintiff into not running for his
seat.  The plaintiff also accused the defendants of instigating a
third party to file a false police report alleging that the plaintiff

had uttered a racial slur.  The plaintiff brought a claim under 42
U.S.C. §1983 as well as state law claims for extortion, defamation,
and intentional infliction of emotional distress.  The plaintiff sub-
sequently withdrew his § 1983 claim after eight months of dis-
covery.  The defendants moved for attorney’s fees and costs under
42 U.S.C. § 1988 on the grounds that the §1983 claim was frivo-
lous and without merit, pursuant to the terms of the statute.

The Fifth Circuit ruled in favor of the defendants, finding that
because the defendant was a prevailing party on the § 1983 claim,
and because the plaintiff’s claim was frivolous, the defendants
were statutorily entitled to attorney’s fees and costs.  The Fifth
Circuit denied the plaintiff’s argument, and in the process sided
with the majority of the circuits, that the defendants needed to pre-
vail in the entire lawsuit as opposed to merely the §1983 claim in
order to be entitled to attorney’s fees and costs.  The Fifth Circuit
rationalized that if it were to rule that the defendants needed to
prevail in the entire lawsuit to be entitled to attorney’s fees and
costs, such ruling would undermine the intent of Congress and
allow a plaintiff to prosecute frivolous claims without conse-
quences merely because the claims were joined with non-frivolous
claims.  The Fifth Circuit did limit the scope of its decision to an
award of fees for work which can be distinctively traced to the
most frivolous claims.

The Supreme Court granted certiorari to decide two ques-
tions:

Can defendants be awarded attorneys’ fees in an action based
on a dismissal of a claim, where the plaintiff has asserted other
interrelated and non-frivolous claims?

Is it improper to award defendants all of the attorney’s fees
they incurred in an action under Section 1988, where the fees were
spent defending non-frivolous claims that were intertwined with
the frivolous claim?

The Court also granted review in Staub v. Proctor Hosp.,
U.S., No. 09-400.  In Staub, the plaintiff, a military reservist who
also served a short period of active duty, sued his employer claim-
ing that the termination of his employment violated the Uniformed
Services Employment and Reemployment Rights Act (USERRA).
USERRA prohibits an employer from taking prohibited actions,
including termination of employment, against an armed forces
member if that individual’s military status was a motivating factor
in the employer’s decision.  38 U.S.C. § 4311(c)( 1). 

As evidence of his employer’s motivation, the plaintiff al-
leged that his direct supervisors complained repeatedly and made
denigrating remarks about his military service.  The plaintiff had
no evidence, however, that the HR vice president who made the
decision to terminate his employment for alleged attendance vio-
lations had any anti-military bias.  The plaintiff claimed, however,
that since the VP had received information about his alleged at-
tendance violations from his biased supervisors, then the VP’s de-
cision was necessarily tainted by bias.  

The trial court instructed the jury on a cat’s paw theory of li-
ability without making any threshold determination about the level
of influence the supervisor had exerted over the VP of HR.  The
jury found in favor of the plaintiff.  The Seventh Circuit reversed,
finding that the trial judge should never have instructed the jury
on a cat’s paw theory without making a threshold determination
that the biased supervisors exerted a “singular influence” over the
VP of HR’s decision making.  The plaintiff sought certiorari and
the Supreme Court granted review to determine the role the “cat’s
paw” theory of liability plays in proving prohibited conduct under
USERRA.   �
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court granted summary judgment in favor of Kellogg and the Sixth Cir-
cuit affirmed, concluding that the Plaintiffs were “changing clothes”
under an established custom or practice, which is excluded from com-
pensable work time under the FLSA.  After examining the U.S. Depart-
ment of Labor’s varying Opinion Letters on the topic, the Sixth Circuit
concluded that, because the statute indicates that the “changing clothes”
exclusion “applies to changing into clothes worn during the workday,
Congress was referring to clothes worn for the workday and not simply
‘ordinary’ clothes.”  Refusing to “disregard the dictionary definition of
the word,” the Court stated further that “‘clothes’ within the meaning of
[the statute] refers to any ‘covering for the human body or garments in
general,’ particularly those worn for work.”  According to the Court,
“[e]ach of [the] items [at issue] provides covering for the body,” and are,
thus, clothes for purposes of the statutory exclusion, including the
mandatory hair nets, goggles, ear plugs, and non-slip shoes.  That those
items also happened to provide the Plaintiffs with protection, the Court
explained, does not remove them from the definition of “clothes.”  In
reaching its conclusion, the Court noted that “[t]he DOL’s position on
this issue has changed repeatedly in the last twelve years, indicating that
we should not defer to its interpretation.”   �

SIXTH CIRCUIT UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

No First Amendment Protection for Public School Teachers’
In-Class Curricular Speech

In Evans-Marshall v Tipp City Bd of Education, Docket No. 09-
3775 (Oct. 21, 2010), the Plaintiff, a high school English teacher,
was admonished by the school board for her reading assignments
and other curricular lessons after receiving parents’ complaints.  Dur-
ing the Plaintiff’s annual review, the principal criticized her attitude
and demeanor, along with her “[u]se of material that is pushing the
limits of community standards.”  The school board did not extend
the Plaintiff’s contract the following spring “due to problems with
communication and teamwork.”  She sued, alleging interference with
her First Amendment right of free speech.  The Sixth Circuit affirmed
summary judgment in favor of the school board.  Citing the U.S.
Supreme Court’s decision in Garcetti v Ceballos, the Sixth Circuit
concluded that, while the Plaintiff’s speech related to matters of po-
litical, social, or other concern to the community and she had a le-
gitimate interest in commenting on them, she nonetheless made her
pedagogical and curriculum choices in connection with her duties as
a teacher.  In Garcetti parlance, according to the Court, the Plaintiff’s
in-class speech was “pursuant to” her official duties as a public high
school teacher and she was, therefore, not insulated from discipline.
The Sixth Circuit explained that “[o]nly the school board has ultimate
responsibility for what goes on in the classroom, legitimately giving
it a say over what teachers may (or may not) teach in the classroom.”

Employee’s Personal Internet Usage While at Work Not Merely
“Incidental”

The Plaintiff in Escher v BWXT Y-12, Inc, Docket No. 09-6054
(Sept. 22, 2010), Rudolph Escher, was a BWXT employee and, at
the same time, a member of the Naval Reserves.  BWXT terminated
Escher’s employment for doing Naval Reserve work on company
time, using company resources.  Escher sued, alleging that BWXT
retaliated against him in violation of the Uniform Services Employ-
ment and Reemployment Rights Act for having previously com-
plained about BWXT’s designation and accounting of his military
leave.  After Escher’s complaints, BWXT learned that he was using
its internet system and spending considerable work time to conduct
Navel Reserve work.  In affirming summary judgment in favor of
BWXT, the Sixth Circuit rejected Escher’s argument that his personal
internet usage was merely “incidental,” which BWXT’s policies per-
mitted.  According to the Court, Escher organized thousands of
emails related to his Naval Reserve work into hundreds of folders
and subfolders, and had saved numerous other documents outside
the email system.  He was also sending and receiving Naval Reserve
emails multiple times each day during work hours, using his BWXT
email address as his auto-signature, “which invited recipients to re-
spond to it.”  Thus, the Court concluded, his personal internet usage,
which BWXT did not authorize, was not “incidental” by “any com-
mon sense understanding of the term.”

Kellogg Not Required to Pay Wages for Time Spent Donning and
Doffing Uniforms and Standard Safety Equipment

In Fraklin v Kellogg Company, Docket No. 09-5880 (Aug. 31,
2010), a group of 243 Kellogg employees filed suit to recover wages
under the Fair Labor Standards Act for time spent donning and doffing
the company’s mandatory food safety uniforms and protective equip-
ment. Kellogg required them to change into the gear upon arriving at
work, and to change back into regular clothes at day’s end.  It had never
paid its hourly employees for time spent doing these activities.  The trial

SOCIAL MEDIA IN THE
WORKPLACE:  DON’T 

FORGET ABOUT THE NLRB
C John Holmquist, Jr.

To many employers, the National Labor Relations Act (“Act”) is
viewed as a law that only applies if their employees are in a union.  The
protection  under the Act of nonunion  employees who engage in con-
certed, protected activity is simply not something that is given a great deal
of thought.  Similarly, employers who are not aware of the implications of
the Act’s coverage of nonunion employees often have little idea of how
the National Labor Relations Board(“Board”) works or how its composi-
tion may impact them.   With the Board now having a Democratic majority
of three members to one Republican member, employers can expect a more
expansive view as to the rights and protections under the Act.  The expan-
sive view of what constitutes protected, concerted activity will have an im-
pact on employers and their social media policies.

The General Counsel’s office issued a press release dated November
2, 2010, stating that a complaint had been issued by the Hartford regional
office against American Medical Response challenging the company’s ter-
mination of an employee.  The press release stated that the employee posted
a negative remark about a supervisor on her Facebook page while at home
on her computer.  Later that day, her post drew supportive responses from
other employees which, in turn, led her to post additional negative com-
ments.  One of her postings stated that the company allowed a “17” to be a
supervisor.  A “17” is a reference that the company’s employees use to iden-
tify a psychiatric patient.

The region determined that the postings constituted protected con-
certed activity and that the company’s blogging and internet posting policy
contained unlawful provisions, including one that addressed remarks about
company employees.  The rule prohibited comments which are “disparag-
ing, discriminatory, or defamatory” when discussing company employees
or competitors.1 The employee standards of conduct also prohibit “rude
or discourteous behavior” to a client or co-worker.2 A hearing  before an
administrative law judge was set for January 25, 2011.   

The legal theory in the Complaint appears to be at odds with an Ad-
vice Memorandum issued on December 4, 2009, involving Sears’s social
media policy.3 The policy identified subjects which could not be discussed
in any form of social media.  The one provision of the challenged rule con-
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cerned “Disparagement of company’s or competitor’s products, services,
executive leadership, employees, strategy, and business prospects.”4

The union filed the unfair labor practice charge challenging the rule
, and the region submitted the rule for review by the Division of Advice.
There was no evidence that the employer used the rule to discipline any
employee for engaging in protected activity nor was there evidence that
the rule was created in response to a union campaign or other section 7
activity.  The conclusion of the Advice division as set forth in its memo-
randum was that the charge should be dismissed if not withdrawn by the
union since the policy at issue could not reasonably be interpreted to pro-
hibit section 7 activity. 

The memorandum stated that the appropriate inquiry is whether the
rule would reasonably tend to chill employees in the exercise of their sec-
tion 7 rights.  The memorandum relied upon Board decisions in Lutheran
Heritage Village-Livonia5 and in Tradesman International6.  In Lutheran
Heritage, the Board stated that the inquiry was a two-step process.  The
first step is to determine if the rule explicitly restricts section 7 protected
activities since such a rule would be clearly unlawful.  The second step is
to determine if there is a showing that  the employees would reasonably
construe the language to prohibit section 7 activity;  the rule was issued in
response to union activity; or the rule has been applied to restrict the exer-
cise of section 7 rights.  The Board emphasized that the rule should not be
read in isolation, and no violation would be found because a rule could
conceivably be read to restrict protected activity.7

In Tradesman International, the Board found that a rule which pro-
hibited statements which are slanderous or detrimental  to the company
could not be  reasonably be understood to restrict section 7 activity because
it appeared on a list of prohibited conduct including racial and sexual ha-
rassment.  The memorandum stated that Sears’ policy contained sufficient
examples and explanations of its purpose for a reasonable employee to un-
derstand it prohibits the online sharing of intellectual property or “egre-
giously inappropriate language” and not section 7 protected complaints.8

Therefore, no employee could reasonably construe the media policy to
prohibit section 7 rights.

Can the legal theories of the Complaint and the Advice memorandum
be reconciled?  The General Counsel’s office does not normally issue a
press release when a region issues a complaint so obviously there is sig-
nificance that it was issued in this instance.  Unlike the Sears case, an em-
ployee was terminated for conduct, under the region’s theory, which was
protected and which was pursuant to an unlawful rule. What about the two
Board decisions relied upon by the Division of Advice?  An Advice mem-
orandum does not have the precedential effect that a Board decision does
but usually reflects current Board law.  By issuing the complaint, the region
appears to be anticipating a change in Board law.  A review of the dissent
by Chairman Liebman in Lutheran Village indicates that the decision will
be reversed if the current Board is presented with the opportunity to do so.

In her dissent, Chairman Liebman stated that in the course of pro-
tected activity, tempers flare and emotions run high; as a result, employees
often use language that is abusive but not so egregious to lose the protection
of section 7.  Section 7 is not limited to amiable communications, and
therefore, rules against abusive language could reasonably discourage the
exercise of section 7 rights because they inhibit protected communication.9

Chairman Liebman suggested that an employer could eliminate any am-
biguity by adding a statement that the rule in question does not apply to
conduct that is protected under the National Act.10 It is important to also
recognize that Chairman Liebman also dissented in the Tradesman case.
She stated that contrary to the majority, she found that the employer’s rules
had a reasonable tendency to chill employee section 7 rights and noted that
she had dissented in the Board precedent on which the majority relied.

How will the policy of American Response fare under new Board?
An administrative law judge will have the first opportunity to determine
whether the termination was based on enforcement of the policy and
whether the employee was engaged in concerted, protected activity.  De-
pending upon the decision and whether any party files exceptions with the
Board, the Board will have an opportunity to not only review the specific

facts but also the opportunity to determine whether Lutheran Village will
be overruled.  Unlike the rule in Sears, the rule does not contain examples
of prohibited conduct; the use of general prohibitions such as “disparaging,
discriminatory, or defamatory” would likely not survive under a Demo-
cratic Board review.

Employers who have social media policies or who are considering
adopting policies have to recognize that the current Board will closely ex-
amine the language and focus on whether the prohibited conduct is of a
kind so general that it may lead employees to believe that the exercise of
section 7 rights are included.  Criticism of a supervisor, especially when
other employees add their comments and “participate” in the activity, will
be viewed by this Board as protected, concerted activity.  Chairman Lieb-
man has suggested an “easy” solution for an employer which is to add a
specific acknowledgement that the rules do not apply to conduct protected
under the Act.   Employers may decide instead to use precise language and
give examples of the types of conduct that is covered.

The Act also will have an impact on the monitoring and on the en-
forcement of a social media policy.  Facebook is a pass word protected
site.  A supervisor can gain access by becoming a friend of the posting em-
ployee. Information which is then seen by the supervisor could be used by
the company since it was obtained legitimately.  A supervisor may also
ask another employee who has access to allow the supervisor access or to
report on what is being posted. This second approach is not recommended
and will likely lead to legal exposure for the employer. 

The Board has found in the past that an employer who engages in
surveillance of employees’ union activities or protected concerted activities
violates section 8(a) (1) of the Act.  The Board has held that an employer
may not do something “out of the ordinary” to give employees the impres-
sion that it is engaging in surveillance of their protected activity.11 In one
case, a supervisor normally did not go to a facility on a Saturday.  On the
day in question, the supervisor was in the door way of the facility watching
activity in the parking lot.  The supervisor admitted the sole purpose of
being there was to observe the union activity.  As a result, the conduct was
found to be out of the ordinary even though the conduct was open and in
a public place. 

Employers have to consider how they will enforce any social media
policy especially where it involves the use by the employee of a password
protected site accessed at home, on the employee’s computer during non-
working time. Do supervisors routinely seek to become friends with em-
ployees and thus gain access to their pages or is that “out of the ordinary?”
Employers must recognize the issues under the Act which exist in broad
monitoring of employee social media.

Employers who have social media policies have to be familiar with
the concept of concerted, protected activity under the Act.  The law under
the Act concerning permissible rules of employee conduct and the scope
of conduct considered to be concerted, protected activity will most cer-
tainly be changing. Similarly, the monitoring of policies will be subject to
scrutiny with a close examination of whether the prohibited conduct or
rule tends to deter employees from engaging in concerted, protected ac-
tivity.  The Act will provide a forum for nonunion, at will employees who
feel that they were discharged for engaging in posting comments critical
of their employers. 

—END NOTES— 

1  Complaint, paragraph 7(a), p. 2.

2  Complaint, paragraph 7(b), p. 2.

3  Sears Holdings (Roebucks),. 512-5012-0100,-00125, 12/4/09.

4  Advice memo, p 3.

5  343 NLRB 646 (2004).

6  338 NLRB 646 (2002).

7  Advice memo, p. 5.

8.  Advice memo,m p. 6.

9  343 NLRB at 651-52

10 343 NLRB at n.7, p. 652.

11 Sprain Brook Manor Nursing Home, 351 NLRB 290 (2007). �
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• Professor Stacy Hickox reviews the rights of Michigan medical marijuana users, while
Lee Hornberger looks at labor rights, at least on paper, in the Socialist Republic of
Vietnam.

• John Holmquist writes about social media in the workplace and the NLRA.

• NLRB Regional Directors Steve Glasser (Detroit) and Joe Barker (Chicago) present
views from the Board.

• Sonja Lengnick addresses new FCRA regulations. Larry Jensen and Tara Slone address new GINA regulations.

• Barry Goldman muses on mediation. Stuart Israel writes about avoiding invective using Judge Avern Cohn’s 24-
hour rule or civility software.

• Greg Joseph, president of the American College of Trial Lawyers, reviews the federal rules’ new treatment of
expert witnesses. Jeff Gray looks at Big Pharma and the FLSA.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
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