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context specific task, which has resulted in numerous motions
being filed under Rule 12(b)(6). The Iqbal decision has been in-
voked by the district courts in prisoner civil rights cases and in
pro se cases. The decision has been cited in almost 3000 cases in
the five months following its issuance by the court.8

While there are numerous decisions citing Iqbal, few have
engaged in detailed analysis. The decisions discussed below re-
flect the attempts of the lower courts to come to grips with the ap-
plication of the Twombly/lqbal standard.

In Courie v Alcoa Wheel & Forge Products9, plaintiff brought
claims of a breach of duty of fair representation against his union
and a breach of the collective bargaining agreement against his
company under Section 301 of the Labor Management Relations
Act, and added additional state claims. In upholding the district
court's dismissal of the case, the Sixth Circuit stated that the
Supreme Court's decisions in Iqbal and Twombly reflect a change
away from "code pleading" to "notice pleading." The court stated
that the Iqbal/Twombly test screens out cases that while not ut-
terly impossible, are implausible. The court noted:

Exactly how implausible is "implausible" remains to be seen,
as such a malleable standard will have to be worked out in
practice.10

After reviewing the allegations of the complaint, the court con-
cluded that it did not state claims upon which relief could be
granted.

In Kasten v Ford Motor Company11, the district court engaged
in what is one of the most comprehensive and in-depth analyses
of the Iqbal decision. Plaintiffs were former salaried employees at
Ford who claimed that they were laid off in violation of various
state and federal antidiscrimination laws. Plaintiffs had lost their
jobs as a part of the restructuring and downsizing of Ford's work
force. Specifically, the plaintiffs challenged the forced ranking
employee evaluation system as favoring young employees over
older employees.

The Supreme Court issued its decision in Iqbal twelve days
after the plaintiffs had filed their complaint. Ford asked the plain-
tiffs whether they intended to amend their complaint, and plain-
tiffs declined. Ford then followed with its motion to dismiss.

In response to the motion to dismiss, plaintiffs alleged that
the complaint was specific and that the pleading standard for em-
ployment discrimination claims is not governed by Twombly or
Iqbal, but rather by Swierkiewicz v Sorema, N.A.12 The court stated
that the question in Swierkiewicz was whether plaintiffs alleging
discrimination or employment have to plead each element of a
prima facie case under McDonnell Douglas. The plaintiffs argued
that the case created an exception to the pleading standard with re-
spect to employment discrimination claims. The court noted that
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Introduction

In Ashcroft v. Iqbal, the Supreme Court completed its trilogy
of cases involving  motions to dismiss under the federal rules.1 In
a 5 to 4 decision, the Court confirmed the demise of Conley v Gib-
son2 announced in its Twombly decision, and extended the scope
of Twombly from antitrust actions to all federal cases. The reac-
tions to Iqbal range from criticism as an overly-reaching decision
which "heralds a return to the kind of legal practice Dickens con-
demned in Bleak House3, the observation that the decision is con-
sistent with a vast bulk of prior precedent cited under Conley and
that it struck an appropriate balance between the legitimate inter-
ests of plaintiffs and defendants.4 To a Democratic Congress, the
decision has prompted the introduction of legislation to return to
the Conley standard.

Iqbal
The plaintiff in Iqbal was a Pakistani Muslim who had been

detained after 9/11. He pleaded guilty to fraud charges in con-
nection with his presence in the U.S., and served an 18-month
sentence. Following his deportation to Pakistan, he brought a
Bivens action against various governmental officials, including
the then U.S. Attorney Ashcroft and then director of the FBI
Mueller concerning his treatment during detention. The Second
Circuit focused on the standards set forth in the Supreme Court's
decision in Twombly, and concluded that that decision with its
flexible plausibility standard was inapplicable and that the com-
plaint was adequate.5

The Supreme Court reversed the Second Circuit decision.
The Court stated that to survive a motion to dismiss, a complaint
must contain sufficient factual allegations to state a claim plausi-
ble on its face. The plausibility standard is not "alien" to a proba-
bility requirement, but asks more than a sheer possibility that a
defendant acted unlawfully. Facts that "are merely consistent"
with a defendant's liability stops short of the line between possi-
bility and plausibility.6 The Court identified two working princi-
ples for lower courts to follow when reviewing the adequacy of
the Complaint. The first principle is that while a court must accept
the complaint's allegations as true, this acceptance does not apply
to threadbare recitals of cause of action elements by mere con-
clusory statements. The second principle recognizes that the de-
termination of whether a complaint states a plausible claim is
context specific; requiring the reviewing court to draw on its ex-
perience and common sense.7

Interpreting Iqbal
The task for the lower courts after Iqbal to determine whether

well pleaded facts plausibly suggest an entitlement to relief is a
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the argument was deficient in that Swierkiewicz did not profess to
construe the pleading standard of Rule 8(a), while Twombly was
squarely based on the court's interpretation of that rule. The court
stated that reading the two decisions together, employment dis-
crimination plaintiffs must allege sufficient material facts to state
a plausible claim for relief but do not mandate doing so on every
element of a McDonnell Douglas prima facie case. The court re-
jected the argument that the Supreme Court intended to create a
flexible plausibility standard. The court stated that if the Supreme
Court had meant to endorse such a standard it would have said so
explicitly and that the Iqbal decision is more appropriately read as
clarifying that Twombly raised the pleading standard for all
cases.13

In reviewing the complaint, the court found that the plaintiffs
failed to allege sufficient material facts and noted specifically that
claims concerning the worker's compensation claim and race and
gender claims were insufficient. Two plaintiffs alleged the same
core facts that they were members of a protected case who were
selected for termination by a labor reduction program which dis-
criminated on the basis of age. With respect to the worker's com-
pensation claim, the plaintiff repeated the allegations and added
that Ford severed him for requesting worker's compensation ben-
efits. Another employee did the same for her race and gender
claims, except she asserted that Ford retained less qualified male
and Caucasian employees. The court noted that these were the
type of minimalistic pleadings that the Supreme Court had in mind
when it held that Rule 8 demands more than "unadorned, the-de-
fendant unlawfully-harmed-me accusation.14 "The court stated it
had no doubt that the complaint would have survived a motion to
dismiss before Iqbal, but that under the Iqbal standard, the alle-
gations were too meager to satisfy the new standard. The court
went on to state that because the action was commenced before
Iqbal was decided, equity justified allowing the plaintiffs to
amend their complaint.

In reviewing the complaint, the court observed:

• There was no identification of the names or ages of the peo-
ple who replaced them.

• There was no allegation why or how the forced ranking
procedure disproportionately targeted older workers.

• There was no allegation where the awareness of the dis-
criminatory propensities came from.

• There was no allegation from which to infer that Ford de-
signed the plan to purposefully cut older workers.15

The court noted that while Iqbal did not specifically overrule
Swierkiewicz, it remained to be seen whether the Swierkiewicz re-
jection of a heightened pleading standard in civil rights cases can
be reconciled with Iqbal’s plausibility pleading standard. The
court stated that in reading the two decisions together, the fol-
lowing are apparent:
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(a) one can only say with certainty that the purpose of the
complaint remains giving the defendant fair notice of
what the claim is and the grounds upon which it is based;

(b) The "plain statement" requirement simplified pleading
standard of Rule 8(b) still governs civil actions except
where the heightened standard of Rule 9 applies;

(c) Providing fair notice demands rejecting conclusory state-
ments which are devoid of factual context; and

(d) An employment discrimination plaintiff is not required
to plead every element of the McDonnell-Douglas prima
facie case.

The court stated that the reconciliation of the two cases ended
at that point.

The court identified the challenge that remains for the courts
and the parties

What is not clear going forward from Iqbal, is how much fac-
tual content is necessary to give the defendant fair notice, and
how much content is necessary to "nudge claims" from
merely conceivable to plausible. There is no road map for
courts to distinguish between conclusory and well pled fac-
tual allegations, and then determine whether such well pled
facts plausibly give rise to an entitlement to relief. If, as the
Supreme Court suggests, determining plausibility is "a con-
text specific task that requires a reviewing court to draw on
its judicial experience and common sense", there may be no
exacting standard for courts to use in evaluating complaints
under Rule 8(a).I6

The court denied the motion to dismiss and granted plaintiffs
leave to amend their complaint.

Proposed Legislation

In July of 2009, Senator Arlen Specter introduced the notice
Pleading Restoration Act of 2009. The relevant text of the bill
reads as follows:

Except, as otherwise expressly provided for by an act of Con-
gress or by an amendment to the Federal Rules of Civil Pro-
cedure which takes effect after the enactment of this Act, a
federal court shall not dismiss a claim under Rule 12(b)(6)
or (e) of the Federal Rules of Civil Procedure, except under
the standards set forth by the Supreme Court of the United
States and Conley v Gibson, 355 U. S. 41 (1957).17

There is no proposal identifying what that Conley standard
is, nor is there any mention as to the impact of the nearly half cen-
tury of judicial interpretation leading up to the Twombly and Iqbal
decisions. one might have assumed that a standard incorporating
the notion that a complaint cannot be dismissed unless it appears
beyond doubt that plaintiff can prove no set of facts in support of
his claim, which would entitle him to relief, would have been in-
corporated into the statute instead of once again leaving the courts
to determine what is the exact standard of Conley.

on november 19, 2009, Representatives nadler, Conyers,
and Johnson introduced the open Access to Courts Act of 2009.
The bill incorporates the standard from Conley and provides that
a court shall not dismiss a complaint unless "it appears beyond
doubt that the plaintiff can prove no set of facts in support of the

claim which would entitle the plaintiff to relief." The bill also pro-
hibits using the tests of Twombly and lqbal and prohibits the dis-
missal based on the determination of the judge "that the factual
contents of the complaint do now show the plaintiff's claim to be
plausible or are insufficient to warrant a reasonable inference that
the defendant is liable for the misconduct alleged." The legislation
would make it difficult, if not impossible, to dismiss a case in its
early stages. one interesting effect of the proposed House bill
would be to allow suits by detainees against Justice Department,
FBI, and Homeland Security employees.18

Conclusion

While the longevity of the Iqbal decision is uncertain in light
of the Congressional action to overturn it, there is no question it
has had a dramatic impact. There is also little question that it will
continue to be used to challenge the sufficiency of pleadings until
it is legislatively reversed. Plaintiffs and their attorneys will need
to decide the level of detail to be included in complaints, since it
is clear that the days of notice pleading are over, for now. The
ability to construct a general outline of a case and to fill it in dur-
ing discovery will no longer be viable.

Defendants and their attorneys need to decide whether or
not the expense of filing a motion to dismiss is worth the result.
on the one hand, if a defendant is not sure of the origin of the
claims, forcing the plaintiff to provide additional specific, fac-
tual information can assist the defendant in its early investiga-
tion. Pinning down specific factual allegations can set up the
factual parameters for subsequent discovery and a motion for
summary judgment. At the same time, the motion to dismiss
forces the plaintiff to become focused early in the case on the
facts according the claim, and a motion to dismiss followed by
leave to amend may actually provide a road map to the plaintiff
to prolong the litigation.

While it appears that the Democratic Congress is pursuing
the same course of the legislative reversal of Iqbal as it did in Led-
better19, the use of the 12(6)(b) motion has achieved a level of no-
toriety unprecedented in the fifty years of practice under Conley. 
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IS YOUR EMPLOYER
SPONSORED RETIREMENT

PLAN “TOP HEAVY”?
Julia Turner Baumhart
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In a sometimes rancorous 5 to 4 decision, the U.S. Supreme
Court recently refused to extend the burden-shifting mixed-motive
analysis that has long been applicable to Title VII claims to claims
under the Age Discrimination in Employment Act (ADEA). In
Gross v. FBL Financial Services Inc., 129 S.Ct. 2343; 174 L.Ed.2d
119 (2009), the Court instead held that an ADEA plaintiff may
not prevail if age was merely one “motivating” or “substantial”
factor among others. Rather, “to establish a disparate treatment
claim under the plain language of the ADEA…, a plaintiff must
prove that age was the ‘but-for’ cause of the employer’s adverse
decision.” The majority reasoned that it makes no difference
whether the ADEA plaintiff produces direct or circumstantial ev-
idence of age bias — a mixed-motive analysis can never be ap-
propriate in an ADEA case. 

Gross was a 54-year-old manager when FBL changed his title
and redistributed many of his duties to a younger former subordi-
nate. While Gross’s pay continued unchanged, he considered his
less prestigious title and reduction in duties to be a demotion, which
he attributed in substantial part to his age. At trial, he successfully
obtained a mixed-motive jury instruction applicable to Title VII
claims. That instruction shifted the burden to the employer to prove
it would have made the same decision regardless of the plaintiff’s
protected characteristic, once the plaintiff has shown that his pro-
tected status was a “motivating” or “substantial” factor — a factor
that “played a part or role” — in the challenged decision. 

The Supreme Court majority rejected Gross’s attempt to extend
this mixed-motive analysis to ADEA claims, principally because
Congress did not include in the ADEA the language in Title VII, at
42 U.S.C. § 2000e-2(m), that a violation occurs when the protected
characteristic “was a motivating factor . . . even though other factors
also motivated the practice.” In contrast, the ADEA simply states
that a violation occurs if the challenged decision is “because of [the
plaintiff’s] age,” 29 U.S.C. § 623(a)(1).  Applying plain language
dictionary definitions, the majority concluded that the ADEA’s “be-
cause of” language can equate only with being “the” reason — rather
than “a” reason — the employer took the challenged job action. 

The Gross decision should make it somewhat more difficult
for ADEA claims to succeed. In addition, the Court’s careful atten-
tion to nuances in the statutory language of Title VII and the ADEA
— differences some lower courts have minimized or disregarded
in the past — may portend further limitations on ADEA claims. 

A September 2009 opinion from the U.S. Court of Appeals for the
Sixth Circuit, Geiger v. Tower Automotive, 579 F.3d 614 (6th Cir. 2009),
forecasts the impact Gross may have on employment discrimination
claims other than ADEA claims. In Geiger, the Sixth Circuit held that
the Supreme Court’s opinion in Gross overruled earlier Sixth Circuit
opinions that had applied the mixed-motive analysis to ADEA claims.
In addition, focusing on the “because of . . . age” phraseology of Michi-
gan’s Elliott-Larsen Civil Rights Act, M.C.L. 37.2202(1)(a), the court
held that state law claims under Elliott-Larsen must be analyzed under
the same standards as ADEA claims. Inasmuch as Elliott-Larsen’s “be-
cause of” language applies to all protected categories — not just to age
— it will be interesting to see how the Sixth Circuit applies Gross in the
context of non-age Elliott-Larsen discrimination claims. �

Gary W. Francis
Plunkett Cooney

Just when you thought the impact of the recent economic
downturn had finished dealing blows to employers, there is one
more issue that employers may have forgotten to address.
Whether it is due to layoffs or reductions in force, there has been
a substantial change in the composition of many workforces over
the last few years.  With this change in workforce composition,
employers may have failed to consider the impact of this change
on its employer sponsored retirement plans.  Specifically, where
layoffs or reductions in force have significantly altered the com-
pany structure, the employer’s retirement plan(s) may now be
“Top Heavy,” where the benefits provided to key employees are
too great.  A “Top Heavy” plan can lead to required plan modifi-
cations, the providing of additional benefits or contributions, and
unnecessary litigation.  

Generally, qualified retirement plans are designed to not favor
key employees or corporate officers or owners; otherwise they be-
come “Top Heavy” and are in violation of the law.  In order to
maintain its tax qualified status, a plan should include provisions
which will take effect if the plan becomes “Top Heavy,” includ-
ing measures to meet the Employee Retirement Income Security
Act (“ERISA”) and the Internal Revenue Code’s (“IRC”) addi-
tional qualifications for a “Top Heavy” plan.  However, many em-
ployers have failed to monitor the “Top Heavy” status of its
retirement plans, and in turn, have failed to ensure that the addi-
tional qualifications have been satisfied.  These failures have re-
cently led many employers into litigation initiated by current and
former employees, who believe they have accrued higher benefit
levels than the employer has provided.  

What Is A “Top Heavy” Benefit Plan?
Qualified retirement plans under ERISA and the IRC can be

created as a Defined Contribution Plan or a Defined Benefit Plan.
As a general matter, all Defined Benefit and Defined Contribu-
tion Plans are subject to the “Top Heavy” rules in the IRC.  A De-
fined Contribution Plan is a plan that provides an individual
account for each participant and in which benefits are based solely
upon the amount contributed to the account.  A Defined Benefit
Plan is a plan designed to provide participants with a definite ben-
efit at the time of retirement.  

A “Top Heavy” Defined Contribution Plan is a plan where
on the annual determination date, the total accounts of all key em-
ployees exceeds 60 percent of the total accounts of all employ-
ees.1 A “Top Heavy” Defined Benefit Plan is a plan where on the
annual determination date, the present value of the accrued bene-
fits of all key employees exceeds 60 percent of the present value
of the accrued benefits of all employees.2 The determination date
for assessing whether a plan is “Top Heavy” or not may change
whether it is a newly created plan, or whether it is an existing plan.
For a new plan, the determination date of the assessment is the
last day of the first plan year.3 However, with respect to an exist-
ing plan, the determination date is the last day of the preceding
plan year.4
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Another integral piece to the “Top Heavy” analysis is deter-
mining which employees are considered key employees, which
directly impacts the determination of whether a plan is “Top
Heavy.”  A key employee is an employee who at any time during
the plan year is:

1. An officer having annual compensation greater than
$130,000.00;

2. A five percent owner;
3. A one percent owner whose annual compensation exceeds

$150,000.00.5

on the other hand, the I.R.C. defines a non key employee as
any employee who is not a key employee.6 When determining
whether an employee is an officer of the company, all of the facts
and circumstances must be examined, including the employee’s
duties, term of position, and extent of his or her authority.  Inter-
estingly, an employee who does not have the title of an officer,
but has the same authority as an officer, is considered an officer
for the key employee test.7

Accordingly, an employer should examine its retirement
plans on an annual basis, in conjunction with an assessment of its
workforce structure, in order to determine if its plan is “Top
Heavy.”

What If An Employer Has More Than One Qualified 
Retirement Plan?

If an employer has more than one qualified retirement plan,
the IRC has established aggregation rules, where all of the em-
ployer’s retirement plans may or may not be required to be ex-
amined together, in order to determine whether the aggregate
group of plans is “Top Heavy.”  A required aggregation group con-
sists of each plan of the employer in which a key employee is a
participant, and each other plan of the employer that enables a re-
tirement plan covering key employees to satisfy the coverage and
non-discrimination requirements of the IRC.8

Additionally, the IRC has created permissive aggregation
groups where an employer can choose to incorporate plans into
the group for a “Top Heavy” determination.  A permissive aggre-
gation group consists of all plans that are required to be aggre-
gated, as well as any other plan that satisfies the coverage and
non-discrimination requirements of the IRC to be a qualified
plan.9 An employer can permissively add qualified retirement
plans to the aggregation group in order to avoid the group being
considered “Top Heavy.”

An aggregation group, whether required or permissive, has a
very similar analysis performed to determine whether it is a “Top
Heavy” group.  An aggregation group is “Top Heavy” if, as of the
determination date, the sum of the present value of the cumulative
accrued benefits for key employees under all Defined Benefit
Plans included in the group, and the aggregate of the accounts of
key employees under all Defined Contribution Plans included in
the group exceed 60 percent of the same amount determined for
all employees.10

What Occurs After A Plan Is Determined To Be “Top
Heavy?”

If a plan or aggregated group of plans is determined to be
“Top Heavy” under the IRC, it is in violation of the law.  In turn,
the plan must take certain measures to ensure compliance with

the IRC.  If the plan fails to satisfy the “Top Heavy” requirements
of the IRC it will lose its status as a qualified trust.11

In order for the “Top Heavy” plan to maintain its qualified
status for the plan year it must meet the “Top Heavy” require-
ments of the IRC, by satisfying:

1. The Internal Revenue Code’s “Top Heavy” vesting re-
quirement; and

2. The Internal Revenue Code’s “Top Heavy” minimum ben-
efit or contribution requirement.

Vesting
If a plan is considered “Top Heavy,” the employer must adopt

one of two vesting options established by the IRC.12 Specifically,
the plan must allow for a three year vesting term or a six year
graded vesting schedule.13 Within the three year vesting schedule,
an employee who completes at least three years of service must be
100 percent vested.  Pursuant to the six year graded vesting sched-
ule, an employee must become vested consistent with the table
below:

completed years of service vested percentage
2 20%
3 40%
4 60%
5 80%
6 100%

The purpose of the IRC’s vesting requirements for “Top
Heavy” plans is to accelerate the accrued benefits of an employee.

When a plan ceases to be “Top Heavy,” the employer may
change the vesting schedule to its previous schedule, or to a sched-
ule that would otherwise be permissible under the law.  However,
this change cannot be to the detriment of the employee, as the em-
ployee cannot be required to forfeit any benefits accrued during
the time period that the plan was “Top Heavy.”14 Moreover, any
employee with three or more years of service must be given the
option of remaining under the “Top Heavy” vesting schedule.15

Minimum Benefit Or Contribution
In addition to complying with the “Top Heavy” vesting re-

quirement, the employer must also provide certain minimum ben-
efits or contributions to rectify the “Top Heavy” status, depending
on whether it is a Defined Benefit or Defined Contribution Plan.  

If a Defined Benefit Plan is determined to be “Top Heavy,”
then the required accrued benefit, when expressed as an annual
retirement benefit of a non key employee, must not be less than
the employee’s average compensation multiplied by the lesser of:
(1) two percent times the number of years of service; or (2) 20
percent.16 The term “annual retirement benefit” under the IRC
means a benefit attributable to employer contributions payable in
the form of a single life annuity beginning at the retirement plan’s
normal retirement age.17 If the employee does not retire at the
normal retirement age, then the amount of the benefit must at least
be the actuarial equivalent of the minimum single life annuity ben-
efit of normal retirement age.  The benefit may be more or less de-
pending upon whether the benefit commences before or after the
normal retirement age.  This minimum benefit must be provided
to any non key employee who is a participant in the plan and who

(Continued on page 6)
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has at least 1,000 hours of service during the plan year.  
If a Defined Contribution Plan is determined to be “Top

Heavy,” then the employer’s required contribution for each non
key employee must not be less than three percent of the em-
ployee’s compensation.18 However, the IRC has carved out a spe-
cial exception where the highest contribution rate for any key
employee does not exceed three percent.  In this instance, the re-
quired minimum contribution rate is the equivalent of the highest
contribution rate of any key employee.19 This minimum contri-
bution must be made for any non key employee who is a partici-
pant in the plan and has not separated from service at the end of
the plan year, regardless of whether they have completed 1,000
hours of service.  

Conclusion
With so many employers instituting layoffs or reducing the

number of non key employees within their workforce, coupled
with the tendency to provide heightened retirement benefits for
officers and other key employees, employer retirement plans are
becoming more and more vulnerable to becoming “Top Heavy.”
Employers must be sure to review the status of their employee
benefit plans annually and ensure that the proper measures have
been taken to either prevent a “Top Heavy” plan, or to quickly
remedy a “Top Heavy” plan by satisfying the requirements of
the IRC.  Given the economic climate, current and former em-
ployees are exacting much greater scrutiny on their accrued ben-
efits as they look toward retirement.  If an employer has not been
diligent in complying with the “Top Heavy” requirements of the
IRC, it may find itself in Court having to defend unnecessary
litigation.  

—End Notes—

1   I.R.C. §416 (g)(1)(A)(ii).

2   I.R.C. §416 (g)(1)(A)(i).

3   I.R.C. §416 (g)(4)(c).

4   I.R.C. §416 (g)(4)(c).

5   I.R.C. §146 (i)(1).

6   I.R.C. §416 (i)(2).

7   Treas. Reg. §1.416-1, Q T-13.

8   I.R.C. §416 (g)(2)(A).

9   I.R.C. §416 (g)(2)(A).

10 I.R.C. §416 (g)(2)(B).

11 I.R.C. §416 (a).

12 I.R.C. §416 (b)(1).

13 I.R.C. §416 (b)(1).

14 I.R.C. §411(a)(10), Treas. Reg. §1.416-1, V-7.

15 I.R.C. §411(a)(10), Treas. Reg. §1.416-1, V-7.

16 I.R.C. §416 (c)(1).

17 I.R.C. §416 (c)(1)(E).

18 I.R.C. §416 (c)(2)(A).

19 I.R.C. §416 (c)(2)(B).  �

FAMILY AND MEDICAL LEAVE
EXPANDED FOR FAMILY OF

SERVICE MEMBERS
Stacy A. Hickox,  Assistant Professor

Michigan State University,
School of Labor and Industrial Relations

The Family and Medical Leave Act (FMLA) has been expanded for
employees who are related to military service members, in the Defense
Department Fiscal year 2010 authorization bill signed into law on oct. 28,
2009. these changes expand the availability of qualifying exigency leave
and leave to care for an injured or ill service member.

Qualifying Exigency
The 12 weeks of leave provided under the national Defense Au-

thorization Act for qualifying exigencies is now expanded to cover em-
ployees who seek leave for events associated with a family member
who is on “covered active duty.” This includes members of the armed
forces during deployment to a foreign country, as well as those previ-
ously covered. Qualifying exigencies had been provided for needs asso-
ciated with a parent, child (of any age) or spouse who is called by the
federal government to active duty as part of the Reserve Components or
the national Guard, or certain retired members of the regular armed
forces and retired reserve employees. To count as “covered active duty”
the qualifying exigencies for these called up service members must also
be associated with deployment to a foreign country.

The eight types of exigencies for which leave can be taken have not
changed:
1) After up to 7 day notice of deployment — up to 7 days from date of

notice.
2) Miliary events and related activities — military ceremony or program,

or family support and assistance programs
3) Childcare and school activities — care or activities of child of military

member
4) Financial and legal arrangements for the military member; e.g., prepar-

ing power of attorney
5) Counseling for employee, military member or child of member
6) Rest and recuperation with military member — up to 5 days for each

instance
7) Post-deployment activities — military ceremony or program within

90 days of return or in case of death of military member
8) other activities related to call up, as agreed by employee & employer

Care for Service Member
The FMLA has also been expanded to allow employees to take leave

for a family member who was injured or became ill as an active service
member, but is no longer on active duty. now an employee can take leave
to care for a service member if the service member was an active mem-
ber of the Armed Forces, including the national Guard or Reserves, within
50 days of time that the service member is in need of treatment, recuper-
ation or therapy. Under this expansion, an employee can take leave to care
or a family member who is in need of care anytime within five years fol-
lowing the end of their active service. The leave is still limited to one pe-
riod of up to 26 weeks of leave.

Prior to this amendment, an employee could take up to 26 weeks of
leave to care for a spouse, child (of any age), parent or next of kin who
was a covered service member. This leave had been limited to employees
caring for a current member of the armed forces (including the national
Guard or Reserves) who returned with a serious injury or illness that was
incurred in the line of duty, while on active duty. Remember that the active
or former service member still must be unfit to perform her duties and un-
dergoing medical treatment, recuperation, or therapy, otherwise on outpa-
tient status, or be otherwise on the temporary disability retired list.  �

IS YOUR EMPLOYER
SPONSORED RETIREMENT
PLAN “TOP HEAVY”?
(Continued from page 5)
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RECENT DEVELOPMENTS IN
THE DISABILITY LAW ARENA

Jay C. Boger,
Kienbaum Opperwall Hardy & Pelton, PLC

The courts continue to address interesting and challenging is-
sues under the Americans with Disabilities Act (ADA). And the
EEoC recently proposed new regulations under the ADA Amend-
ments Act (ADAAA). Here are some highlights.

“Zero Tolerance” For Violence. In Kondas v. Potter, 328 Fed.
Appx. 116 (3rd Cir. 2009), the U.S. Court of Appeals for the Third
Circuit considered a disability case brought against the U.S. Post-
master General by a technician at a mail processing and distribution
center. During training, Kondas had difficulty working with instruc-
tors and made several statements to them threatening physical vio-
lence. Understandably, the U.S. Postal Service (being the source of
the phrase “going postal”) does not take lightly threats of violence
against co-workers, and Kondas was discharged based on a “zero tol-
erance” anti-violence policy. But he was reinstated following a union
grievance, and resumed where he had left off, again writing aggres-
sive notes aimed at his instructors. He was then barred from the train-
ing process. 

Kondas sued under the Rehabilitation Act, the ADA’s counter-
part for federal employees, claiming disability discrimination and re-
taliation. The Third Circuit affirmed the trial court’s order of
summary judgment for the Postmaster. The court rejected Kondas’
attempt to equate his treatment to others who had been involved in
drunken brawls but were not barred from training (none of the al-
leged drunkards made repeated threats or were viewed as a continu-
ing threat to trainers’ safety). nor could retaliatory intent be shown by
special scrutiny given to him under the “zero tolerance” policy (be-
cause the Postal Service had acted similarly in response to compara-
ble situations in the past). 

Bodenstab v. County of Cook, 569 F.3d 651 (7th Cir. 2009), de-
cided by the U.S. Court of Appeals for the Seventh Circuit, also in-
volved threats of violence against co-workers. Bodenstab, an
anesthesiologist employed at a hospital, was apparently upset with
his cancer diagnosis, after which he declared: “Well, maybe I’ll take
some people with me,” and specified that he would kill his former
chief doctor and four or five physician co-workers. He predicted that
he would die in an ensuing gun battle with police. After being sus-
pended, Bodenstab underwent psychiatric evaluation and treatment.
Upon completion, he sought reinstatement. That request was rejected
and his employment was terminated. He sued, claiming disparate
treatment, failure to accommodate, and retaliation. He asserted that
the hospital “regarded” him as disabled - i.e., as having an impaired
ability to interact with others. The Seventh Circuit did not decide
whether an inability to interact with others is a “major life activity”
under the ADA or whether Bodenstab was “substantially limited” in
doing so. Instead, the court disposed of Bodenstab’s lawsuit on the
basis that there was no evidence that the reason for the discharge —
his serious and acknowledged threats of violence — was a pretext
for disability discrimination. As for his failure-to-accommodate
claim, the court held there is no ADA violation when an employer dis-
charges a person based on misconduct, even if the misconduct is
causally related to a disability. In other words, an employer has no
ADA obligation to accommodate threatening behavior.

No Duty To Accommodate Bad Work. In Scott v. Commis-

sioner of Social Security, 2009 U.S. Dist. LEXIS 46764 (W.D. Mich.
2009), the plaintiff had been a case management trainee with the So-
cial Security Administration. Her job involved reviewing and ana-
lyzing medical records; preparing letters, memoranda, and forms;
and responding to written inquiries. Her job required a high level of
accuracy. Soon after her hire as a trainee, she was found to be mak-
ing crucial errors, and was warned several times about unsatisfac-
tory performance. She was then diagnosed with Attention Deficit
Hyperactivity Disorder (ADHD) and was prescribed medications.
She reported a better ability to concentrate, but her work quality did
not improve. When she was discharged, she sued claiming a failure
to accommodate her ADHD condition. Judge Jonker of the Western
District of Michigan rejected her claims, reasoning that, in essence,
Scott wanted an accommodation in the form of removal of job duties
that were giving her trouble, but which were essential to her posi-
tion. The court also concluded that, to the extent Scott had requested
reassignment to another position, she had failed to identify a vacant
position for which she was qualified. 

Non-Retroactivity Of ADA Amendments Act. The ADAAA
was passed in September 2008, but became effective January 1, 2009.
The amendment significantly broadens the scope of protection and
declares that the focus be moved from strictly scrutinizing whether
a person is “disabled” to determining whether he or she actually suf-
fered “discrimination.” 

Since the passage of the ADAAA a year ago, many plaintiffs
have argued that it should have retroactive effect to claims dating
back to Sept. 2008. The U.S. Courts of Appeals for both the Sixth and
the D.C. Circuits have rejected this argument. In Milholland v. Sum-
ner County Board of Education, 569 F.3d 562 (6th Cir. 2009), the
6th Circuit noted that there is a general presumption against retroac-
tive application of statutes, and that the text of the ADAAA shows no
intent to reach conduct preceding its effective date. Similarly, in Lytes
v. D.C. Water and Sewer Authority, 572 F.3d 936 (D.C. Cir. 2009), the
D.C. Circuit viewed the hiatus between the passage and effective
dates as a clear indication that Congress meant it to apply prospec-
tively only, i.e., the delay was designed to give fair warning to af-
fected parties and to protect settled expectations. Recently proposed
EEoC regulations (see below) also state that the amendments do not
apply retroactively.  This authority is obviously significant inasmuch
as there are still cases being filed and litigated that involve conduct
that occurred during the hiatus between the Sept. 2008 passage date
and the Jan. 2009 effective date. Those cases should be decided under
the old ADA standards, not the new ADAAA standards. 

EEOC Issues Proposed ADAAA Regulations. Consistent with
Congress’ mandate for implementing regulations for the ADAAA,
the EEoC recently issued a notice of proposed regulations that are
focused on the ADAAA’s expansive interpretation of “disability.”
Among other things, the regulations list impairments that the EEoC
finds will consistently meet the definition of disability, including
autism, cancer, cerebral palsy, diabetes, epilepsy, HIV/AIDS, multi-
ple sclerosis, muscular dystrophy, and major depression. They also
state that the determination whether an impairment substantially lim-
its a major life activity will be based on a common-sense assessment,
comparing the individual’s ability to perform a specific activity with
that of most people in the general population. An impairment need
not prevent or significantly or severely restrict an individual from per-
forming a major life activity to be considered a disability. These pro-
posed regulations clearly signal a broader application of the ADA,
which was of course one of the expressed purposes of the ADAAA.
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Campbell v. DHS:
The Michigan Court of Appeals
Resolves Garg’sOpen Question
and the Result is “Mmm Mmm

Good” for Plaintiffs
Patricia A. Stamler and Derek D. McLeod

Hertz Schram PC

INTRODUCTION
The Michigan Court of Appeals recently decided Campbell v

Dep’t of Human Services, ___ Mich App ___; 2009 WL 4114149
(Docket no. 281592, november 24, 2009), holding that while acts of
discrimination occurring outside of the applicable three-year statute
of limitations period are not actionable, evidence of these acts may,
in appropriate cases, be used as “background evidence” to establish
a pattern of discrimination.  Id., slip op at 4.  This decision, slated for
publication, provides welcome direction to practitioners who handle
employment discrimination claims and, absent Supreme Court inter-
vention, perhaps finally resolves the debate as to the admissibility of
evidence of discriminatory acts that occurred outside the limitations
period.

CAMPBELLON “PRE-HEAT”
In order to understand and appreciate the significance of the

Campbell decision, it is necessary to revisit Garg v Macomb Co Com-
munity Mental Health Services, 472 Mich 263 (2005), amended 473
Mich 1205 (2005).  In that case, the Supreme Court overruled the
“continuing-violations” exception to the statute of limitations, first
recognized in Sumner v Goodyear Tire & Rubber Co, 427 Mich 505
(1986).  Under the continuing-violations exception, “an alleged un-
timely actionable event w[ould] allow consideration of and damages
for connected conduct that would otherwise be barred.”  Id. at 510.
In Garg, 472 Mich at 281-282, the Court held that the continuing-vi-
olations exception is inconsistent with MCL 600.5805 and is no
longer a viable doctrine in Michigan.

In its original Garg opinion, the Michigan Supreme Court ex-
plicitly rejected the proposition that incidents that happened outside
of the limitations period are admissible as background evidence in
the now notorious footnote 14.  However, the Court subsequently
amended Garg and deleted the footnote without comment.1 The
amended Garg decision left practitioners retreating to the rules of ev-
idence to support their respective positions as to the admissibility—
on the plaintiffs’ side—or the inadmissibility—on the defendants’
side—of such evidence.

The Garg decision armed defense counsel with a weapon they
used to object to acts that fell outside of the limitations period.  Con-
sequently, plaintiffs’ counsel found themselves in the unenviable po-
sition of arguing motions to compel discovery to secure evidence of
acts that while not themselves actionable, were necessary to establish
the pattern of discrimination.  Plaintiffs’ attorneys argued that the re-
moval of footnote 14 supported their contention that discovery and
proofs at trial included acts outside the limitations period.

Subsequent to the amended Garg decision, the Court of Appeals
decided Ramanathan v Wayne State Univ Bd of Governors (Ra-
manathan I), unpublished opinion per curiam of the Court of Appeals,
issued January 4, 2007, 2007 WL 28416 (Docket no. 266238), rev’d

in part on other grounds by Ramanathan v Wayne State Univ Bd of
Governors (Ramanathan II), 480 Mich 1090 (2008).  In Ramanathan
I, the court considered the implications of Garg, as amended, ob-
serving:

… [T]he implications of Garg are unclear with respect to
the admission of evidence in other cases.  Although the Court in
Garg placed some significance on the statute of limitations in
MCL 600.5805 when reviewing evidence in that case, the ques-
tion before the Court was whether the jury’s verdict, based on al-
leged acts of retaliation, could be sustained under the standards
for reviewing judgments notwithstanding the verdict.  Garg,
[472 Mich] at 271-272.  The evidence was viewed in a light most
favorable to the plaintiff to determine if she could establish a
claim for unlawful retaliation occurring within the limitations
period.  Id. at 272, 278.

Despite the language in Garg, referencing limitations on the
admissibility of evidence in that case, we cannot read the
amended opinion so broadly as to exclude per se all background
evidence of alleged discriminatory or retaliatory acts occurring
outside the limitations period.  Absent clear guidance in this re-
gard from the Supreme Court, we conclude that this evidence is
subject to the rules of evidence and other applicable governing
law, and its admissibility is within the discretion of the trial court.
[Ramanthan I, 2007 WL 28416 at *3.]

While Ramanathan I provided plaintiffs with helpful authority
for using acts outside of the three-year limitations period for purposes
of establishing a pattern of discrimination, questions about discov-
ery and admissibility seemingly remained unresolved and left prac-
titioners wading in the broth, so to speak.

SOUP’S ON:  CAMPBELL v DHS
A. Campbell’s Procedural Background.
The plaintiff alleged that DHS discriminated against her on the

basis of her gender in violation of the Elliott-Larsen Civil Rights Act
(“ELCRA”), MCL 37.2101 et seq.  More particularly, Campbell con-
tended that her civil rights were violated when DHS passed her over
for promotion and instead promoted a male.  The parties agreed that
the plaintiff’s claim was governed by the three-year statute of limita-
tions prescribed by MCL 600.5805(10).

The defendant moved for summary disposition, principally ar-
guing that the plaintiff failed to present evidence of discrimination
within the three-year limitations period.  DHS contended that Garg
mandated that acts occurring outside of the limitations period should
not be considered “in order to support a claim based on an act that oc-
curred within that period.”  Campbell, slip op at 2.  The plaintiff ar-
gued that Garg does not “mandate the exclusion from evidence of
acts outside the limitations period in order to show a pattern of dis-
crimination, as long as the claim itself is based on an act within that
period.”  Id., slip op at 2.

The trial court rejected the defendant’s “interpretation ofGarg”
in view of Ramanthan I, stating that it had discretion to consider acts
occurring outside of the limitations period as “background evidence
in order to establish a pattern of discrimination.”  Campbell, slip op
at 2.  In applying the burden-shifting analysis set forth in McDonnell
Douglas Corp v Greene, 411 US 792, 802-804 (1973), the trial court
held that the plaintiff presented sufficient evidence to establish a
prima facie case and that a genuine issue of material fact existed as
to whether unlawful discrimination was a motivating factor in the de-
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Editor’s Note: This Kelman Cartoon originally appeared in Legal Times
and is reprinted with permission.

fendant’s decision not to promote the plaintiff.2 Campbell, slip op at
2.  The trial court also found that while the defendant articulated a le-
gitimate, nondiscriminatory reason for failing to promote the plain-
tiff, admissible evidence, including acts outside the limitations period,
sufficiently supported a rational inference of discrimination.  Conse-
quently, the trial court denied the defendant’s motion for summary
disposition.  Following a two-day trial, the jury awarded the plaintiff
$328,000 in economic damages and $50,000 in non-economic dam-
ages.  Thereafter, DHS appealed.

B. Campbell Holds That Acts Outside The Limitations Pe-
riod, While Not Actionable, May Be Considered As
“Background Evidence” For Timely Claims.

For purposes of this article, the relevant issue on appeal was
whether the acts occurring outside the three-year limitations period
should have been excluded by the trial court.  Because neither party
disputed that a plaintiff cannot recover for any injuries that occurred
outside the three-year limitations period for ELCRA claims under
Garg, the issue centered on whether evidence of acts or events out-
side the limitations period can be considered as “background evi-
dence to establish a pattern of discrimination in order to prove a
timely claim.”  Campbell, slip op at 3.  The Campbell Court recog-
nized that Garg did not definitively decide this issue.  The court fur-
ther observed that there is a distinction between allowing recovery
for injuries that occur outside the limitations period and merely al-
lowing evidence of an injury to be used as background evidence to
demonstrate a claim associated with an injury that occurred during
the limitations period.  Id., slip op at 3-4.   next, the Court of Appeals
turned to Ramanathan I, noting in part that a “per se rule [of exclu-
sion] cannot be inferred from Garg given the Supreme Court’s
amendment of the opinion to delete footnote 14, which expressly
sanctioned such blanket exclusion of evidence in claims under the
CRA.’”  Id., slip op at 4.  

In Ramanathan II, the Campbell Court observed, the Supreme
Court reversed Ramanathan I in part and remanded the case to the
trial court without addressing the “background evidence” portion of
the opinion.  Justice Markman, in his lengthy dissent in Ramanathan
II, took issue with the majority’s silence and raised concerns about the
trial proceeding without a determination as to the scope of admissi-
ble evidence.  Ramanathan II, 480 Mich at 1097 (Markman, J., dis-
senting); Campbell, slip op at 4.

Campbell held that “[g]iven the absence of a ‘bright-line’ rule set
forth in Garg, given the deletion of the footnote, and given the Supreme
Court’s failure to address the ‘background evidence’ issue in Ra-
manathan II,” it declined to interpret Garg to hold that injuries outside
of the limitations period may never be used as evidence in support of
a claim for an injury occurring within the limitations period.  Campbell,
slip op at 4.  The CampbellCourt instead adopted the reasoning of the
court in Ramanathan I, holding “that acts occurring outside the limita-
tions period, although not actionable, may, in appropriate cases, be used
as background evidence to establish a pattern of discrimination.”
Campbell, slip op at 4.  Such evidence, the court continued, “is subject
to the rules of evidence and applicable governing law, and may be ad-
mitted under the sound discretion of the trial court.”  Id., slip op at 4.3

The Court of Appeals was careful to point out that it was not “resur-
rect[ing]” the continuing-violations exception.  Id., slip op at 4.  nev-
ertheless, it found “no reason why the use of such acts as background
evidence should not be subject to Michigan’s evidentiary rules and the
trial court’s discretion” as to admissibility.  Id., slip op at 4-5.

Consequently, the court in Campbell held that the trial court did
not err when it concluded that acts outside the limitations period may

be considered as background evidence to establish a pattern of dis-
crimination.  The court noted that, in view of the background evi-
dence’s probative value, the trial court did not abuse its discretion in
admitting such evidence and the Court of Appeals affirmed the trial
court’s denial of the defendant’s summary disposition motion.4

IS CAMPBELLTO YOUR LIKING OR ARE YOU 
SENDING IT BACK TO THE KITCHEN?

Garg, as amended, left the question of discovery and admissibil-
ity of acts outside of the limitations period open.  However, in view of
the undisturbed holding regarding “background evidence” in Ra-
manathan I, Campbell does not necessarily “make new law.”  But,
Campbell should not be discounted.  Indeed, Ramanathan I is an un-
published opinion and thus, while persuasive, it is not binding under
the rule of stare decisis.5 Campbell, which has been designated for
publication by the Court of Appeals, constitutes binding precedent and
its “background evidence” ruling will undoubtedly assist plaintiffs in
(i) obtaining discovery for purported acts of discrimination outside of
the three-year limitations period for ELCRA claims, and (ii) allowing
them to proffer relevant evidence of “time-barred” acts to establish a
pattern of discrimination.  Correspondingly, Campbell will make it
difficult for defendants to limit discovery and proofs at trial to the
three-year period preceding the allegedly actionable conduct.

Plaintiffs will still have to demonstrate the probative value of the
acts that occurred outside the statutory time period and trial courts
will retain their discretion to admit only relevant “background evi-
dence.”  Further, courts will no doubt wrestle with the appropriate
jury instruction regarding the weight of such evidence.  Still, Camp-
bell is assuredly a welcome decision to “hungry” plaintiffs.  Defen-
dants, on the other hand, may have trouble digesting Campbell and
may even ask the Supreme Court to give it a “thumbs down” review.

— END NOTES —
1  473 Mich 1205 (2005).

2  The McDonnell Douglas burden-shifting analysis was adopted in Michigan in Hazle v Ford
Motor Co, 464 Mich 456, 462-463 (2001).

3  Citing Rathburn v Autozone, Inc, 361 F3d 62, 76 (CA 1, 2004), the Court of Appeals observed
in a footnote that federal courts allow time-barred acts as “background evidence” for purposes
of considering “timely acts” of discrimination.  See also Nat’l RR Passenger Corp v Morgan, 536
US 101, 113 (2002) (Title VII does not “bar employees from using prior acts as background ev-
idence in support of a timely claim of discrimination”).

4  The Campbell Court denied the defendants’ other bases for appeal.  Campbell, slip op at 5-9.

5  See, e.g., MCR 7.215(C)(1); Superior Hotels, LLC v Mackinac Twp, 282 Mich App 621, 640
(2009).   �

KELMAN’S CARTOON

Rather than waste your time with legal arguments. let me introduce Pro-
fessor Hungerdish, a political scientist specializing in computer analysis
of judicial behavior, who will tell you what your decision will be.



Page 10 LABoR AnD EMPLoyMEnT LAWnoTES (Winter 2010)

UNITED STATES 
SUPREME COURT 

UPDATE
Regan K. Dahle and Mark W. Jane

Butzel Long

Supreme Court Opens Its 2009-2010 Term 

The sole employment discrimination claim currently before
the Court this term is Lewis v. Chicago, U.S. no. 08-974.  In
Lewis, a group of African-American firefighter applicants filed
race discrimination charges with the EEoC challenging the City
of Chicago’s reliance on certain test results when making hiring
decisions.  The group of applicants alleged, and the City of
Chicago later stipulated, that the test violated Title VII because it
had a disparate negative impact on African-American applicants.
However, the City claimed that the case should be dismissed be-
cause the applicants did not file their Charges of Discrimination
within 300 days after the City announced the test results.  The ap-
plicants responded that their charges were timely filed, because
the 300-day period began running each time the City made a hir-
ing decision based on those test results.  The Seventh Circuit re-
jected the applicants’ argument and held that the 300-day filing
period began running on the day the City announced the test re-
sults.  on September 30, 2009 the Supreme Court granted certio-
rari to determine when the 300-day filing period began.  The case
has yet to be set for oral argument.

The Court granted certiorari in Conkright v. Frommert, Case
no. 08-810, on June 29, 2009.  In Conkright, a defined benefit
plan sponsored by Xerox did not provide for a method to calcu-
late the benefit of a participant who retired from Xerox, received
a lump sum distribution, but then returned to work for Xerox.  The
plan only provided that the participant’s final benefit must be off-
set by an amount attributable to a prior lump-sum distribution.
Xerox resolved this ambiguity by creating a “phantom account,”
which assumed the money had been left in the participant’s ac-
count instead of being distributed to the participant.  The Second
Circuit held that Xerox’s practice was an impermissible retroac-
tive cut-back of benefits, and remanded the case to the district
court to fashion a remedy for the violations.  The district court de-
termined that the appropriate remedy was to pay each participant
a lump sum in the amount of the difference between the amount
of benefits the participant had received and the amount of the re-
calculated benefit without regard to the phantom account.  This
remedy disregarded the plan administrator’s interpretation that the
benefits should be offset by the present-day economic value of
the distribution.  The district court ruled, and the Second Circuit
agreed, that the plan administrator’s interpretation of the plan was
not to be afforded deference.  The Court will consider two ques-
tions:  whether a district court has an obligation to defer to the
reasonable interpretation of a plan administrator, and whether a
district court has “allowable discretion” to adopt any “reasonable”
interpretation of an employee benefit plan when calculating the
remedies.  The Court scheduled Conkright for oral argument on
January 20, 2010.  

In one of three labor cases before the Court this term, the jus-
tices will determine whether federal courts have jurisdiction to
determine if a collective bargaining agreement has been formed.

In Granite Rock Co. v. Int’l Brotherhood of Teamsters, 546 F.3d
1169 (9th Cir. 2008), Granite Rock and the Union were involved
in unsuccessful contract negotiations that led to a strike by Union
members.  Upon the strike, the parties reached a tentative new
agreement that contained a broad arbitration clause requiring the
parties to arbitrate all disputes arising under the agreement.  The
Union advised Granite Rock that it would put the new agreement
to a vote, and Granite Rock raised the issue of a “back to work”
agreement that would settle the terms under which the employees
would return to work.  The parties agreed to discuss the terms of
the back to work agreement at a later date.  The Union members
ratified the new agreement, which contained a no-strike clause.
However, the Union advised workers not to return to work and
demanded that Granite Rock agree to a back to work agreement
that shielded the Union and its members from any liability related
to the strike.  Granite Rock refused to sign such an agreement, and
the employees continued to strike in violation of the no-strike
clause. 

Granite Rock sued the Union for breach of contract under
Section 301 of the Labor Management Relations Act. The Union
filed a motion to compel arbitration of Granite Rock’s claim, but
the trial court denied the motion holding that the court was re-
quired to determine, first, whether there was ever an enforceable
agreement.  The Union appealed and the ninth Circuit reversed,
holding that federal courts do not have jurisdiction to determine
whether a contract exists, unless there is a challenge to the un-
derlying arbitration provision, which was not the case here.  Gran-
ite Rock requested certiorari, and the Supreme Court agreed to
consider whether it is for the court or an arbitrator to determine the
issue of whether a contract exists.  oral argument is scheduled for
January 19, 2010. 

The second labor case before the Court this term is Union
Pac. R.R. Co. v. Bhd. Of Locomotive Eng’rs, U.S. no. 08-604.
The case involves five employees of Union Pacific who filed
claims through their representative, the Brotherhood of Locomo-
tive Engineers and Trainmen (the “organization”), contesting cer-
tain discharge and discipline decisions.  When the disputes were
brought before the national Railroad Adjustment Board (nRAB),
the nRAB dismissed the claims for lack of jurisdiction, finding
that the organization had failed to submit conclusive evidence in
its pre-hearing submissions that the parties had held a conference
to attempt to resolve the dispute, which, pursuant to the Railway
Labor Act, is a procedural prerequisite to arbitration.  Prior to the
dismissal, the organization offered to provide the Board with ad-
ditional evidence demonstrating that the conference had oc-
curred—a fact that was uncontested—but the nRAB refused to
allow the organization to add to the record.  The organization ap-
pealed to the district court, and the district court agreed, rejecting
the organization’s argument that it had been denied due process.
The organization appealed to the Seventh Circuit which reversed
the district court.  The appeals court found that, while court re-
view of nRAB decisions is narrow, a court can review the issue
of due process.  The court concluded that since the nRAB regu-
lations did not specifically provide that evidence of the confer-
ence must be submitted in the pre-hearing submissions,
dismissing the case on that ground violated the organization’s due
process rights.   The Supreme Court granted certiorari on the issue
of whether a court of appeals has the authority to overturn an ar-
bitration panel’s dismissal of grievances on due process grounds.
oral argument was held on october 7, 2009.

on november 2, 2009, the Court granted certiorari in a third
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labor case, New Process Steel, L.P. v. NLRB, no 08-1457, to de-
termine whether a nLRB panel of two members has authority to
issue decisions.  Pursuant to the national Labor Relations act
(nLRA), the nLRB consists of five members appointed by the
President who serve staggered five year terms. The nLRA per-
mits the nLRB to delegate the authority of the five member panel
to a three member panel. on December 28, 2007, the Board al-
ready had a vacant seat and another member’s term was about to
expire.  Consequently, the four member Board delegated its au-
thority to a three member panel. Three days later, the recess ap-
pointment of one member of that three member panel expired and
the remaining two members proceeded as a quorum. As of Janu-
ary 2009, the two member panel had issued over 300 opinions.
new Process filed suit alleging that this delegation procedure vi-
olated both the plain meaning and purpose of the nLRA.  The
nLRB responded that the nLRA on its face provides that the va-
cancy of one member of a three member panel does not impede
the right of the remaining two members to execute the full pow-
ers of the Board. In New Process Steel, L.P. v. NLRB, 564 F.3d

840, 845 (7th Cir. 2009), the Seventh Circuit agreed with the
nLRB and held that a plain reading of the national Labor Rela-
tions Act allows the nLRB to act through a two-member panel.
The Supreme Court has yet to set oral argument in this case.

And finally, in a case that does not involve labor or employ-
ment law, but could have significant implications in employment-
law cases, the Supreme Court will consider in Perdue v. Kenny A.,
U.S. no. 08-970, whether a “reasonable” attorneys’ fee award
under the Civil Rights Attorney’s Fees Award Act allows fee en-
hancement based on superior representation and exceptional re-
sults.  While the case concerns attorneys’ fees awarded in a case
involving children in a foster care system, the Court’s decision
could have far-reaching implications in employment cases, since
many employment law statutes permit an award of attorneys’ fees
applying the same standards as those in the Civil Rights Attor-
ney’s Fees Award Act.  oral argument was held on october 14,
2009.   �

The Supreme Court recently granted leave to appeal in
these two cases and will consider an important question of
proper venue under the Elliot-Larsen Civil Rights Act
(“ELCRA”).  Practitioners are advised to “keep an ear to the
ground” with regard to the ultimate outcome.

Each case involved a wrongful discharge claim brought in
Wayne County Circuit Court under ELCRA.  The Plaintiffs,
African-Americans, had each been employed by Fifth Third at
locations in Wayne County and were discharged from their em-
ployment in May, 2007.  They hired the same counsel, who
filed suit on their behalf in separate Complaints.

Defendant moved for a change of venue to oakland
County, demonstrating it was there at Defendant’s Regional
Headquarters the decision to discharge Plaintiffs had been
made.  The motions were denied by the Wayne County Circuit
Court, and Defendant sought leave to appeal on the issue. 

The Court of Appeals granted leave and ultimately re-
versed the Circuit Court’s ruling, finding that venue had been

MICHIGAN 
SUPREME COURT 

UPDATE
Richard A. Hooker

Varnum, Riddering, Schmidt & Howlett, LLP

Brightwell v Fifth Third Bank of Michigan, No. 138920
(Mich 9/30/09), Granting Leave to Appeal

Champion v Fifth Third Bank of Michigan, No. 138921
(Mich 9/30/09), Granting Leave to Appeal

improperly laid in Wayne County.  In so ruling, the Court of
Appeals majority (Judges Bandstra and Talbot) noted MCL
37.2801(2), provides in relevant part “…[an action] may be
brought in the circuit court for the county where the alleged
violation occurred….”  Since Defendant’s decision to dis-
charge had been made at its Regional Headquarters in oak-
land County, that, according to the Court of Appeals, was
where the alleged violation had occurred, and that was where
venue was proper.  

Judge Gleicher filed a vigorous Dissenting opinion, opin-
ing that venue was proper in Wayne County because that was
where the discharge was actually implemented, so that is
where the “adverse employment action” had occurred.

In granting leave to appeal, the Supreme Court has specif-
ically directed counsel for the parties to brief the following is-
sues: 

“…(1) whether the Court of Appeals correctly decided
Barnes v IBM, 212 Mich App 223 (1995), (a) that an alleged
violation of [ELCRA] ‘occurred’ only when and where the
corporate decision affecting plaintiff’s employment was made,
***; and (b) that this Court’s analysis of MCL 600.1629 from
Gross v. General Motors Corp, 448 Mich 147 (1995), should
be applied to discrimination cases brought under [ELCRA];
and (2) whether the Court of Appeals correctly determined
that the alleged violation “occurred” in oakland
County…rather than in Wayne County, where the plaintiffs
worked and where that decision was communicated to plain-
tiffs.” (Slip op, at 1).

The Gross case involved appropriate venue issues in the
context of design defect product liability claims against a man-
ufacturer.    �



FMLA KEEPS GENERATING
NEW AND COMPLEX

ISSUES
Shannon V. Loverich

Kienbaum Opperwall Hardy & Pelton, PLC

Here are some of the more significant and potentially useful
court decisions interpreting the Family and Medical Leave Act
(FMLA) over the past year.

Mistaken Reliance On Manager’s Representations Con-
cerning Leave. In Reed v. Lear Corporation, 556 F.3d 674 (8th
Cir. 2009), the plaintiff claimed that his employer violated the
FMLA by terminating his employment for excessive absences be-
cause he had relied on his manager’s representation that he had
“provisional” approval for the absences. Reed claimed that, but
for his manager’s statement, he would have used vacation days
for his final absences. The U.S. Court of Appeals for the Eighth
Circuit rejected the claim and held that Reed’s reliance was un-
reasonable because the FMLA documentation he received from
his employer (an FMLA information packet and two letters deny-
ing his request for leave) explicitly informed him that he needed
to submit a medical certification form attesting to his inability to
work — and he admittedly failed to do so. 

Similarly, the U.S. Court of Appeals for the Sixth Circuit held
in Dobrowski v. Jay Dee Contractors, Inc., 571 F.3d 551 (6th Cir.
2009), that a terminated employee could not rely on his employer’s
inaccurate assurances of FMLA eligibility. Dobrowski scheduled
an elective surgery to treat his epilepsy, and informed his employer
of the surgery. The employer terminated Dobrowski’s employment
upon his return from leave because it no longer needed his services.
Although Dobrowski had not been eligible for FMLA leave be-
cause his employer did not have the requisite number of employ-
ees, he argued that his employer should be precluded from denying
eligibility because he had filled out the employer’s FMLA paper-
work, he had received written notice from his employer stating that
he was an “eligible employee,” and his leave had been described
as “pursuant to the FMLA.” The court recognized that there may
be circumstances where an employer’s statements regarding an
employee’s FMLA eligibility can prevent the employer from rais-
ing non-eligibility as a defense, but it concluded that Dobrowski
could not show that he had detrimentally relied on his employer’s
misstatement of FMLA eligibility. He had scheduled the surgery
before he was misinformed, and he was not able to show that he
would have done anything differently.

Daily Call-In Policy Did Not Violate FMLA Rights. In
Bacon v. Hennepin County Medical Center, 550 F.3d 711 (8th Cir.
2008), the plaintiff sued her former employer claiming that she
had been improperly terminated while on FMLA leave for failing
to comply with the employer’s call-in policy. The policy required
employees on leave to either provide a tentative date for their re-
turn to work or to call in daily to report their absences. After a
month of complying, Bacon stopped calling in her absences
(claiming her supervisor told her she could stop). The employer
processed her termination as a voluntary quit. The U.S. Court of
Appeals for the Eighth Circuit affirmed the dismissal of her law-
suit, holding that her termination did not violate the FMLA be-
cause the employer had made it clear (through its leave forms and
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employee handbook) that its call-in policy was effective even
when an employee was on FMLA leave. Although the case arose
prior to the implementation of the U.S. Department of Labor’s
new FMLA regulations, the outcome is consistent with the new
regulation that requires employees to follow their employer’s
“usual and customary” call-in procedures.

No Magic Words Needed For Intermittent Leave. In Dot-
son v. Pfizer, 558 F.3d 284 (4th Cir. 2009), the U.S. Court of Ap-
peals for the Fourth Circuit affirmed a judgment that Pfizer must
pay more than $600,000 for an FMLA violation resulting from
the termination of an employee who took intermittent leave to
adopt a child. Dotson claimed that he was improperly terminated
shortly after returning from a trip to Russia with his newly adopted
child. Pfizer argued that it terminated Dotson because his per-
formance had deteriorated and because he had violated company
policy. In appealing the jury verdict in Dotson’s favor, Pfizer as-
serted that Dotson had not actually asked for FMLA leave, and
that his pre-adoption intermittent leaves were taken without the
employer’s consent and thus were not FMLA-protected. The ap-
pellate court disagreed. It acknowledged that employees cannot
take intermittent FMLA leave for adoption purposes unless the
employer agrees, but held that Pfizer had effectively agreed when
Dotson explained his need for leave and the company did not ob-
ject or tell him he could not take it. After all, the FMLA does not
require an employee to specifically invoke the FMLA’s protec-
tions in requesting leave. The court emphasized that it is the em-
ployer’s responsibility to determine the FMLA’s applicability and
to consider requested leave as FMLA leave. 

Employer Improperly Canceled Employee’s Health In-
surance After FMLA Leave. In Ryl-Kuchar v. Care Centers, Inc.,
565 F.3d 1027 (7th Cir. 2009), the employer spent much on un-
successful litigation to defend a decision that would have saved it
very little. Ryl-Kuchar was a full-time salaried employee working
a 40 hour week prior to taking FMLA leave for the birth of triplets.
A month prior to her leave, she began working less than 35 hours
per week. She resigned toward the end of her FMLA leave. A
month later, the employer retroactively canceled her group health
insurance to a date prior to her delivery. The employer claimed
that the decision was made by its benefits administrator when it
audited timesheets and concluded Ryl-Kuchar had become ineli-
gible for health insurance when she began working less than 40
hours a week. The benefits administrator was not a separate entity
and was simply an arm of the employer. Based on that, plus some
testimonial inconsistencies, the close timing, and the employer’s
expressed concerns about rising health care costs, a jury rendered
a verdict in Ryl-Kuchar’s favor, concluding that the real reason
insurance was canceled was because she took FMLA leave and
then exercised her right to resign. The U.S. Court of Appeals for
the Seventh Circuit affirmed.

Dismissal Reversed In Mixed-Motive FMLA Retalia-
tion Case. In Hunter v. Valley View Schools, 579 F.3d 688 (6th
Cir. 2009), the plaintiff was placed on an involuntary one-year un-
paid leave when she returned from an approved FMLA leave with
several permanent work restrictions that purportedly rendered her
unable to perform her school custodian job. The employer’s stated
reason was Hunter’s inability to perform her job plus her prior ex-
cessive absences, nearly all of which had been protected under
the FMLA. Consequently, the key question in her retaliation law-
suit was whether an employee can proceed with a viable FMLA
retaliation claim where the employer’s motives were both illegal
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(prior FMLA leave-related absences) and legal (present inability
to perform essential job functions). The U.S. Court of Appeals for
the Sixth Circuit concluded that it was the employer’s burden to
establish that it would have made the same employment decision
even in the absence of the impermissible motive. The appeals
court went on to hold that the employer could not meet that bur-
den, and the trial court’s judgment in the employer’s favor was
improper due to substantial evidence of improper motivation. 

Employee Who Did Not Report To Work Was Lawfully
Terminated. Another case illustrating the factual sensitivity of as-
certaining an employer’s motive is Phillips v. Mathews, 547 F.3d
905 (8th Cir. 2008) decided by the U.S. Court of Appeals for the
Eighth Circuit. Phillips was supposed to report to work prior to at-
tending a doctor’s appointment for injuries sustained in a car acci-
dent. She did not report to work as agreed, though, because her car
would not start. She did make it to the doctor’s appointment,
nonetheless, who recommended that she take time off for physical
therapy. When she next reported to work, her employer terminated
her because she had not reported to work prior to her doctor’s ap-
pointment. The court concluded that Phillips had provided suffi-
cient notice of her potential need for FMLA leave because (1) she
had discussed the possibility that she might need time off for phys-
ical therapy, and (2) her supervisor had given her FMLA paperwork
to complete before her doctor’s appointment. But her FMLA inter-
ference claim nonetheless failed because there was no evidence that
her termination was for a reason connected to her leave. Carefully
separating the motivational elements, the court concluded that her
car problems were not a serious health condition, and that her ter-
mination based on her non-report that day, plus two prior repri-
mands for performance-related conduct, were all completely
unrelated to her doctor’s appointment or her need for FMLA leave. 

Union Business May Be Creditable Toward FMLA Eligi-
bility. In Maples v. Illinois Bell Telephone Co., 594 F.3d 937 (n.D.
Ill. 2009), a U.S. District Court in Illinois held that several union
stewards could proceed with their FMLA lawsuit challenging the
employer’s practice of not crediting time spent on internal union
business for purposes of determining FMLA eligibility. The time
in question was unpaid by the employer but was paid by the union.
The court held that, while this time did not meet applicable statu-
tory and regulatory definitions so as to constitute “hours of serv-
ice” creditable toward FMLA eligibility, it could nevertheless be
creditable toward FMLA eligibility based on the parties’ custom
or practice. It was highly significant to the court that, even though
the collective bargaining agreement did not address the issue, the
employer had credited internal union time toward FMLA eligi-
bility for eight years before deciding to exclude it.

Time Lost During Disputed Layoff Not Counted Toward
FMLA Eligibility. In Shaw v. Total Image Specialists, Inc., 2009
U.S. Dist. LEXIS 15318 (S.D. ohio 2000 the employee argued that,
if a period of time he missed work during an allegedly improper lay-
off had been counted, he would have accumulated more than the
requisite 1,250 hours to satisfy FMLA eligibility requirements. A
U.S. District Court in ohio acknowledged that the U.S. Court of Ap-
peals for the Sixth Circuit had held that, under certain circumstances,
hours missed due to an unlawful termination could count toward the
FMLA’s 1,250-hour statutory eligibility requirement. But it con-
cluded that Shaw’s case did not meet that test because Shaw was not
“made whole” by the settlement related to his disputed layoff, and
there was no finding of unlawful conduct — only a contract settle-
ment with an agreement containing no admission of liability.  �

BE WARY OF THE RULES
AFFECTING JOB
FURLOUGHS

Jennifer A. Zinn
Kienbaum Opperwall Hardy & Pelton, PLC

Many companies have undergone painful reductions in force in
these tough economic times. one alternative to such reductions is the
implementation of job furloughs. Furloughs are most commonly
mandated unpaid time off, though they may be voluntary as well.
Furloughs offer advantages for both employees and employers. Em-
ployees keep their jobs, rather than being forced to find other em-
ployment, and employers cut costs and keep an experienced
workforce intact. 

Whether voluntary or mandatory, employers must watch out for
some potential traps associated with furloughs. These are dependent
in large part on the category of the employees considered for fur-
loughs. Employers have much greater flexibility placing FLSA non-
exempt employees on furlough compared to FLSA exempt
employees. In addition, there may be provisions in a collective bar-
gaining agreement that limit an employer’s rights with respect to “fur-
loughing” represented employees, which an employer would
obviously have to keep in mind. 

Wage And Hour Implications Of Furloughs. The basic wage
and hour rules with respect to non-exempt employees are that they
must be paid at least minimum wage for all hours worked, and must
be paid time and a half for all hours worked over 40 in a workweek.
Therefore, furloughing non-exempt employees is relatively easy from
a wage and hour perspective. Employers may implement mandatory
furlough periods for non-exempt employees, and those periods may
range from full workweeks to periods of less than a full workday.
Wage and hour laws also do not preclude an employer from lower-
ing a non-exempt employee’s hourly rate, provided the rate is at least
minimum wage, or from reducing the number of hours the employee
is scheduled to work. The most significant caution with respect to
furloughed non-exempt employees is that they must not perform any
work while on furlough status. non-exempt employees who perform
any part of their job duties during a furlough are working, and must
be paid for the hours they work.

The rules for exempt employees are very different. Wage and
hour laws require that, for an employer to preserve the FLSA-exempt
status of its exempt employees, it must pay them on a “salary” basis.
A salary is a predetermined dollar amount that is not subject to re-
duction because of variations in the quality or quantity of the work
performed. Subject to a few narrow exceptions, an employer must
pay an exempt employee the full salary amount for any week in
which the employee performs any work at all, without regard to the
number of days or hours the employee worked. Deductions may not
be made from the employee’s salary for absences occasioned by the
employer or by the operating requirements of the business. If the em-
ployee is ready, willing, and able to work, partial week deductions
may not be made for periods when work is not available. However,
there is no requirement that the predetermined salary be paid if the
employee performs no work at all for an entire workweek. There-
fore, employers should not implement furloughs for exempt em-
ployees in less than full workweek increments, as doing so would
require payment for the full workweek; doing otherwise might en-
danger the exempt status of those employees.

(Continued on page 14)
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Employers should also direct that furloughed exempt employees
not perform even the most minimal of tasks, such as checking voice-
mail or email. In addition, an employer who “permits” or has notice
that an exempt employee is performing work while on furlough runs
the risk of losing the exempt classification. Therefore, it is advisable
to limit voicemail or email access, or to require them to turn in em-
ployer-issued blackberries or laptops.

With respect to exempt employees, employers may also want to
consider a prospective salary reduction accompanied by a propor-
tionate reduction in the number of days worked in exempt employ-
ees’ weekly work schedules.  Such pay reductions are compliant with
the FLSA so long as they are prospective, they do not reduce an em-
ployee’s weekly salary below the minimum for exempt employees,
and they are not so frequent that they appear designed to circumvent
the FLSA.

In a nutshell, non-exempt employees who perform work must be
paid for the hours they work. Exempt employees who perform any
work in a workweek must be paid for the full workweek, or the em-
ployer runs the risk of losing the exempt classification.

Benefit Implications Of Furloughs. Furloughs could cause em-
ployees to lose benefits if they participate in plans with eligibility re-
quirements stated in hours. For example, participation in a 401(k)
plan, a medical or disability insurance plan, a profit sharing plan, or
eligibility for a family or medical leave, may all be based on the num-
ber of hours an employee works. A further complication could occur
when a reduction in hours impacts an employee’s eligibility for health
care benefits, which could trigger CoBRA. Another impact may be
on the employer’s match obligations for a 401(k) plan. For pension
plans, a reduction in hours worked could result in employees not
working enough in a plan year to earn vesting credits for the year. 

It is essential, then, that an employer contemplating furloughs,
particularly those of a significant duration, be cognizant of their po-
tential impacts on employee benefits. And employers must also be
careful that furloughs or work schedule reductions do not inadver-
tently trigger WARn Act liability (a 50 percent reduction in hours
that extends for six months or longer).

At first blush, furloughs may appear to be an attractive alterna-
tive to workforce reductions for both employees and employers.
However, there are a number of not-so-obvious rules and conse-
quences employers need to be wary of.  �

SIXTH CIRCUIT UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Plan Administrator Improperly Denied Benefits Based on Il-
legal Acts of Injured Employee

In Shelby County Health Care Corp v Majestic Star Casino,
Docket no 08-6078/6419 (Sept. 22, 2009), an employee of one of
Majestic Star Casino’s subsidiaries was injured in a one-car acci-
dent.  The police report indicated that the employee did not have
insurance or a driver’s license, and that alcohol was a “contribut-
ing circumstance.”  His blood-alcohol test results were still pend-
ing at the time of the police report.  After incurring over $400,000
in health care costs, the employee assigned any entitlement to ben-
efits under his health plan to Shelby, which pursued the em-
ployee’s claim for benefits under ERISA.  The Plan documents
named Majestic Star as the Plan Administrator with discretionary
authority to grant or deny benefits.  A third-party manager of the
Plan, however, conducted the initial investigation and concluded
that the employee was ineligible for benefits due to his own ille-
gal conduct, thereby denying benefits based on his lack of insur-
ance and a driver’s license.  The third-party investigator did not
expressly deny benefits based on the unconfirmed allegation that
alcohol was a contributing circumstance.  on appeal, the Sixth
Circuit applied a de novo standard of review to that decision be-
cause Majestic, the Plan administrator, played virtually no role in
the investigation or decision.  According to the Court, “[w]here a
plan administrator does not make the benefits decision…[it] has
not exercised its discretionary authority” and a “deferential stan-
dard of review is not justified.”  The Sixth Circuit, then, agreed
with the lower court that benefits should have been granted be-
cause no record evidence established that the “illegal acts” upon
which the benefits were denied – the employee’s lack of a driver’s
license and insurance — actually caused his injuries as required
under the Plan.  

Statements By Supervisor Could Lead Reasonable 
Jury to Find FMLA Retaliation

In Bell v Prefix, Inc, Docket nos 07-2059/2484 (Apr. 2,
2009), Prefix, a builder of prototypes and models for the auto in-
dustry, terminated Jonathan Bell within days after he took ap-
proved leaves of absence to care for his ill father.  Bell’s
supervisor told him upon his return and during his discharge meet-
ing that he had not been as productive as other employees, that he
had exhibited a lackadaisical attitude, and that “everybody had to
work more.”  After Bell sued under the Family and Medical Leave
Act alleging retaliation, Prefix argued that the company was over
budget and did not have enough work to justify keeping Bell.  The
trial court granted Prefix’s motion for summary judgment, con-
cluding that Bell failed to show that the legitimate, non-retalia-
tory reason offered for his discharge — the company’s desire to
make a profit – was a pretext.  on appeal, the Sixth Circuit re-
versed, concluding that Prefix produced no evidence, and made no
attempt to explain, why Bell, rather than other employees, was
chosen for termination to increase profits.  Thus, according to the
Sixth Circuit, Prefix’s stated reason for discharge was “flaw[ed].”
Moreover, the Court concluded that the statements made by Bell’s
supervisor could lead a reasonable jury to conclude that Bell’s
FMLA leave motivated the decision to discharge him in light of
the context in which the statements were made.

BE WARY OF THE RULES
AFFECTING JOB FURLOUGHS
Continued from Page 13
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Court Creates Circuit Split in Interpreting the MPPAA
In Central States, SE and SW Areas Pension Fund v Int’l

Comfort Prods, LLC, Docket no 08-5949 (oct. 23, 2009), the de-
fendant ICP contracted with Top Transportation Services, which
provided ICP with drivers for one of its operations.  Per the agree-
ment, Top paid the drivers’ salaries and benefits and sought reim-
bursement for both from ICP.  Top also agreed to be responsible
for negotiating with the drivers’ union and, thus, Top, not ICP,
was a signatory to a collective bargaining agreement that required
Top to contribute to the multiemployer pension fund at issue.  ICP
terminated its agreement with Top, which in turn ceased its oper-
ations, thereby trigging withdrawal liability under the Multiem-
ployer Pension Plan Amendments Act (MPPAA).  The plaintiff
Fund sued ICP for withdrawal liability under the MPPAA, argu-
ing that ICP was an “employer” responsible for funding uncovered
liabilities attributable to the contributing employer.  Following de-
cisions from the Seventh, Eighth, and ninth Circuits, the district
court concluded that ICP was not an employer under the MPPAA
simply because it was not a signatory to any agreement obligating
it to contribute to the fund.  on appeal to the Sixth Circuit, the
issue was:  “whether an entity need be contractually obligated to
contribute to a pension fund, as opposed to obligated under ap-
plicable labor-management relations law, in order to be an ‘em-
ployer’ for purposes of the MPPAA.”  Examining the plain
language of the MPPAA, the Sixth Circuit concluded that “an ob-
ligation to contribute [to a plan] is the touchstone of employer sta-
tus under the MPPAA,” which expressly includes obligations
arising out of contract or duties under “applicable labor-manage-
ment law.”  Thus, splitting from the other circuits to have ad-
dressed the issue, the Court held that an “employer” under the
MPPAA responsible for withdrawal liability need not have a con-
tractual obligation to contribute to the plan, and remanded to the
district court for further proceedings.  �

I have always found law school textbooks coma-inducing. I
think it’s the ink. Some kind of fume rises from the pages and
causes me to lose consciousness. This is a problem because I’m
on the adjunct faculty at Wayne Law School, and I am compelled
to read the textbooks for my classes. If I say to my wife, “I am
going in the study to prepare for class tomorrow” she says, “I’ll
be there in a few minutes to wake you up.” 

So imagine my surprise when, preparing for an arbitration
lecture recently, I came upon the following:

[L]itigators are seldom able or willing to abandon the stan-
dard jury trial modus operandi, including the compulsion to
continually test the boundaries of the rules of evidence ap-
plicable in court while strenuously challenging the same ma-
neuvers by opposing counsel. Generally admonitions from
the arbitrator to counsel to remember that rigid adherence to
the rules of evidence is not necessary... go unheeded. At times
this adherence to traditional jury trial tactics can result in a
highly dysfunctional and unnecessary extension of the pro-
ceeding, and a significant diminution in arbitral attention
span. (Stephen Hayford and Ralph Peeples, “Commercial Ar-
bitration: An Assessment and Call for Dialogue” 10 Ohio St.
J. on Disp. Resol. 343 (1995) reprinted in Riskin, Westbrook,
Guthrie, Reuben, Robbenholt and Welsh, Dispute Resolution
and Lawyers, 4th Ed., West 2009).
yes, the selection is written in the mind-numbing tone re-

quired for all law review articles, but unlike the other 1,054 pages
of my textbook, this passage contains a piece of information that
is both useful and true. Let’s translate:

Litigators routinely argue one way with respect to the evi-
dence they want to introduce and then immediately and strenu-
ously argue the exact opposite when their opponent attempts the
same thing. This takes up an enormous amount of time in a com-
pletely pointless way and drives arbitrators to drink. 

The inability to recognize that what one is saying right now
directly contradicts what one said a moment ago brings to mind
the case of Clive Wearing. He is the British musician whose en-
cephalitis destroyed so much of his brain that he couldn’t form
any new memories. oliver Sacks wrote a new yorker piece about
him in 2007 and discusses him in his new book Musicophilia.
Wearing has a memory span of between 7 and 30 seconds. Every
moment he enters a world that is entirely new to him. Sacks says
it is the most profound case of amnesia ever recorded. 

So what are we to make of this “litigator’s amnesia?” How is
that an otherwise mentally intact individual can argue that Exhibit
A must not be admitted because it is (shudder) hearsay, and five
minutes later argue, just as vociferously, that Exhibit B must be ad-
mitted regardless of whether it is hearsay or not?

I think it’s the ink again. Whenever I’ve observed this phe-
nomenon, and I’ve seen it many many times, it has always been
in the presence of yellow legal pads. Whatever it is that they use
to make legal pads yellow appears to be linked in some way to this
form of brain damage. I recommend that until careful toxicolog-
ical studies are done to prove or disprove my conjecture all of us
should be careful not to use yellow legal pads for anything other
than legal work. And keep them away from children.  
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LEGITIMIZING HIRING AND
PROMOTION DECISIONS

Stacy A. Hickox, Assistant Professor
Michigan State University, 

School of Labor and Industrial Relations

The City of Royal oak, Michigan recently found out that hir-
ing and promotion decisions need to be made carefully.  Karyn
Risch-Royal was a female police officer for Royal oak and ap-
plied for promotion to detective.1 The police department tried to
do everything right — they used a weighted scale to evaluate can-
didates for promotion, considering their performance on a pro-
motion examination as well as past performance evaluations and
seniority.  Ms. Risch-Royal did not receive a promotion, even
though she scored higher than some of the male applicants who
were promoted, because the police chief decided to also consider
“initiative” and “leadership qualities” in making the promotions.
In September 2009, the Court of Appeals sent Ms. Risch-Royal’s
claim back to a jury trial, reversing the summary judgment that
had been granted for the City.

This case is just one of many where an employer has been
held liable for discrimination in making hiring or promotion de-
cisions.  Liability often flows from certain missteps by an em-
ployer during the hiring process that open the door to a claim of
discrimination.   A review of 118 recent federal appellate court
decisions provides some insight into what factors a court consid-
ers in finding that discrimination may have occurred during this
process.  The most influential factors considered by these courts
included the following:

• Evidence of employer’s intent to discriminate  
• Inconsistency in application of hiring criteria
• Court’s assessment of validity of employer’s reason
• Inconsistencies in employer’s evidence showing reason for

decision
• Inconsistencies in employer’s hiring practices
Evidence of the employer’s discriminatory intent was influ-

ential in 46 of the 118 cases reviewed.  More than half of those
cases resulted in a finding of possible pretext for discrimination,
so that the claim was sent to a jury.  In one case, a hiring school
district’s frequent reference to the applicant’s accent was enough
to send the claim of national origin discrimination to a jury.2 In
contrast, an employer’s knowledge that the claimant had engaged
in protected activity was not enough to send a retaliation claim to
a jury, where there was no other evidence that such knowledge
influenced the selection decision.3

Consistency in the application of the employer’s hiring cri-
teria was influential in 44 of the 118 cases reviewed.  In more than
half of those 44 cases, consistent application was important to the
court’s decision to uphold the motion for summary judgment for
the employer.  For example, in a race discrimination claim, the
employer succeeded in supporting its justification for not trans-
ferring the complainant, where the employer relied on a compila-
tion of evaluators’ scores for the applicants’ previous performance
evaluations and interview performances, as well as their supervi-
sors’ skills assessments.4 Before scheduling interviews for the six
vacant positions, the interview panel members had reviewed,
scored, and ranked the candidates’ written responses in accor-
dance with the pre-approved guidelines. Conversely, pretext was
established in a sex and age discrimination claim brought by an
applicant for a teaching position, where the employer relied on its
reasons of interview performance and lack of “familiarity with

the basic competencies necessary for effective teaching,” despite
the complainant’s many years of teaching experience.5

The court’s assessment of the validity of the employers’ rea-
sons was a significant factor in 42 of the 118 cases reviewed.  one
court dismissed the sex discrimination claim of an applicant for a
promotion, after analyzing the candidates’ relative years of expe-
rience, the quality and breadth of that experience, and the extent
of their previous supervisory experiences.  After this review, the
court concluded that the selectee had superior experience in “ma-
terial and relevant respects.”6 yet in a race discrimination claim
against DaimlerChrysler challenging a failure to promote, the
court found that the employer’s reasons given to support a mo-
tion for summary judgment were “vague” and “failed to specify
the manner in which the white employees were better qualified, or
the degrees of difference in the annual evaluations.”7

Inconsistencies in the employer’s evidence showing a legiti-
mate reason for its decision was influential in 33 of the 118 cases
reviewed.  These inconsistencies were important in sending a
claim to a jury in more than half of those cases.  For example, in
a claim alleging sex discrimination and retaliation, the court found
sufficient evidence of a pretext to discriminate where the court
was not convinced that the employer relied on interview scores
and assessment of the applicants’ relative skills, as it alleged.8 yet
a court refused to find a pretext for discrimination in a race dis-
crimination claim where the employer produced documentation
of the complainant’s attendance issues, and the relatively greater
experience of the selectee for promotion.9

Consistency in the employer’s hiring practices was signifi-
cant in 23 of the 118 cases reviewed, with more than half of those
claims being dismissed on appeal.  In one case, an employer’s
failure to adhere to its own personnel rules did not establish a pre-
text for discrimination in a claim by an African American appli-
cant for a promotion where an employer offered a promotion to
another candidate in order to keep him with the company.10 In
contrast, pretext was established in a race discrimination claim
where a test was devised but not always used in making hiring
decisions, and the complaining applicant was not allowed to take
the test several times it was available, and then was required to
take the test after completing a 12 hour shift.11

These cases support the following guidance in making hiring
and promotion decisions:

• Document your reason to avoid a direct attack on the truth
of the reason

• Train supervisors to avoid negative statements or past acts
of discrimination

• Carefully review any decisions made after membership in
protected class is discovered

• Make sure decision–makers have concrete reasons for hiring
• Make objective comparison between applicants based on

clear criteria

—END NOTES—

1  Risch v. Royal Oak Police Dept., 581 F.3d 383 (6th Cir. Sept. 23, 2009).

2  Raad v. Fairbanks North Star Borough, 323 F.3d 1185 (9th Cir. 2003).

3  Robinson v. Potter, 453 F.3d 990 (8th Cir. 2006).

4  Sutherland v. Michigan Dept. of Treasury, 344 F.3d 603 (6th Cir. 2003).

5  Byrnie v. Town of Cromwell, Board of Education, 243 F.3d 93 (2d Cir. 2001).

6  White v. Columbus Metropolitan Housing Authority, 429 F.3d 232, 243-44 (6th Cir. 2005).

7  Hopson v. DaimlerChrysler Corp., 306 F.3d 427 (6th Cir. 2002); decision on appeal after
trial, 157  Fed. Appx. 813 (6th Cir. 2005).

8  Gillaspy v. Dallas Independent School District, 278 Fed. Appx. 307 (5th Cir. 2008).

9  Harrington v. Disney Regional Entertainment, Inc., 276 Fed. Appx. 863 (11th Cir. 2007).

10 Walker  v. Abbott Laboratories, 416 F.3d 641 (7th Cir. 2005).

11 Sledge v. Goodyear Dunlop Tires North America, LTD., 275 F.3d 1014 (11th Cir.  2001).  �
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THE UNIQUE NATURE OF
THE OBLIGATION TO

BARGAIN REGARDING THE
DISCHARGE/DISCIPLINE OF

EMPLOYEES
Joseph A. Barker

Regional Director, NLRB Region 13, Chicago*

Although once a new, full Board is confirmed, it will have plenty
of vexing issues to consider, an issue that has been flying under the
radar with labor law practitioners and collective bargaining partici-
pants is the obligation to bargain regarding the discharge or discipline
of unit employees.  This issue comes up with some frequency with
newly certified or recognized bargaining representatives where the
parties have yet to negotiate disciplinary rules and procedures.  How-
ever, few employers or unions realize the implications or bargaining
obligations involved if no disciplinary procedure has been agreed
upon.  

Rather surprisingly, there is not a great deal of Board law on
the subject, although a recent Board case has provided some clarifi-
cation.  What appears certain is that both the Board and the General
Counsel analyze the bargaining obligation as to the discharge/disci-
pline of unit employees differently than it does for layoffs or other
discretionary acts.   Both employers and unions need to be aware of
these distinctions.

Post-Certification Obligation to Bargain Regarding 
Discretionary Acts

It is readily understood that once a union is certified or volun-
tarily recognized as the collective bargaining representative of a unit
of employees, the employer may not unilaterally change terms and
conditions of employment of the employees in the unit without first
providing the union notice and an opportunity to bargain over the
proposed change.   Less understood is that an employer must bargain
with a union before it undertakes unilateral discretionary action in-
volving mandatory subjects of bargaining, even where the employer
is merely continuing to exercise the same kind of discretion it had ex-
ercised prior to the union’s certification or recognition.  NLRB v.
Katz, 369 U.S. 736, 743 (1962).   

For instance, in Katz, supra at 746, the Supreme Court found
that the employer was obligated to bargain with the union over merit
increases which were “in no sense automatic, but were informed by
a large measure of discretion.”  Likewise, the Board in Eugene
Iovine, Inc., 328 nLRB 294, 294-295, 297 (1999), enfd. mem. 242
F.3d 366 (2d Cir. 2001), found that after certification, the employer
was no longer free to unilaterally reduce the hours of unit employ-
ees even if it had done so in the past.  This was so because there was
no “reasonable certainty” as to the timing and criteria for a reduction
in employee hours.  Rather, the employer’s discretion to decide
whether to reduce employee hour’s “appears to be unlimited.”  As
the Board observed, “such discretionary acts are…‘precisely the type
of action over which an employer must bargain with a newly-certi-
fied union.’” 

Akin to decisions to discharge/discipline employees are decisions
to layoff employees.  There too, even if the employer has a past prac-
tice of instituting discretionary economic layoffs, it must first bargain
with a newly certified/recognized union before unilaterally exercis-

ing that discretion.  Adair Standish Corp., 292 nLRB 890 fn. 1 (1989),
enfd. in relevant part 912 F.2d 854 (6th Cir. 1990). 
Extent of Discretion Exercised

In determining whether an employer has undertaken unlawful
discretionary unilateral action, the Board considers the extent to
which the employer is basing its decision on discretion as opposed
to objective standards and criteria.   If the employer’s exercise of
discretion is circumscribed by objective standards or rules, and it
utilizes particular criteria in reaching a decision, no bargaining ob-
ligation will attach prior to implementation of its decision.  

To this extent, the obligation to bargain regarding the discre-
tionary discharge/ discipline of employees parallels layoffs, merit in-
creases, and reducing hours.  Like these other terms and conditions
of employment, the Board law is clear that a decision to discharge an
employee is a mandatory subject of bargaining.  Ryder Distribution
Resources, 302 nLRB 76, 76, 90 (1991); Crestfield Convalescent
Home, 287 nLRB 328, 328 (1987).  If the employer’s use of discre-
tion is minimal in making these decisions, no violation will occur.  

For instance, in Fresno Bee, 337 nLRB 1161 (2002), the Board
held that the employer had not violated Section 8(a)(5) by unilater-
ally imposing discipline on employees where there was no evidence
that the employer failed to follow its established, written, disciplinary
policies. The ALJ, affirmed without comment by the Board, noted
that while the discipline administered to unit employees was in part
discretionary, the employer “maintains detailed and thorough writ-
ten discipline policies and procedures that long antedate the Union’s
advent. The fact that the procedures reserve to Respondent a degree
of discretion or that every conceivable disciplinary event is not spec-
ified does not alone vitiate the system as a past practice and policy.”
Supra at 1186. 

Likewise, in Virginia Mason Medical Center, 350 nLRB 923,
932 (2007), the Board affirmed an ALJ decision that the employer
lawfully terminated two per diem employees without advance noti-
fication and consultation with the union pursuant to an established
past practice of regularly terminating per diem employees when the
extent of their availability was insufficient to justify their retention.
The ALJ, citing Fresno Bee, noted that the Board does not require
predetermination notification of the application of its rules for em-
ployees where they are applied consistently with past practice.

The Board’s Recent Case
In a recent case, the Board analyzed the significance of the em-

ployer’s retention of some degree of discretion in applying its pro-
gressive disciplinary system.  In Alan Ritchey, Inc., 354 nLRB no.
79 (Sept. 29, 2009), following the election, the employer continued
to use discretionary standards for determining whether inspectors
should be disciplined for low efficiency levels and for disciplining
employees for absenteeism.   In this regard, some inspectors whose
performance fell short of the proficiency standard were given some
leniency under the progressive disciplinary system.  Exceptions to
progressive discipline were made where an employee’s performance
had been adversely affected by the death of a family member, an-
other was unable to work consecutive days in a particular position,
and a third employee because she worked in a low-volume area
where it was difficult to maintain rhythm.  The employer acknowl-
edged that application of the performance standards was not “hard
and fast,” stating it: “reviewed each employee and just dealt with
the circumstances. . . [;] nothing in life is ever straight numbers.

Likewise, the employer’s progressive disciplinary system also
applied to absenteeism. The employer’s absenteeism guidelines pro-

(Continued on page 18)
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vided for the following levels of discipline for unexcused absences
over a 12-month period: 2 to 4, counseling; 5 or 6, verbal warning;
7 or 8, written warning; 9 or 10, suspension; and 11 or more, ter-
mination.  As with its discipline for performance shortcomings,
however, the employer exercised some discretion in applying these
guidelines. Two employees with nine unexcused absences each
were given a verbal warning and a written warning, respectively.
An employee with 62 unexcused absences received a verbal warn-
ing, while another with 10 unexcused absences was discharged.
Again, the employer acknowledged that discretion existed in ap-
plying the absenteeism guidelines, stating that “every single case
is going to be different based on the circumstances . . . [;] there is
always discretion involved,” adding that the employer has “never
come across any attendance policy that has been set in stone and so
rigid without using some type of discretion.”

Because of these discretionary factors, the ALJ found that the
employer was obligated to notify and bargain with the union prior to
implementing discipline. The Board disagreed.  In the Board’s view,
the employer’s discretion operated within the parameters of its five-
step progressive discipline procedure.  Various types of warnings
were succeeded by suspension; suspensions were succeeded by dis-
charges.  notwithstanding evidence of some flexibility or leniency,
the framework of the progressive discipline system circumscribed
the Respondent’s exercise of discretion as it disciplined employees.
However, in rejecting the General Counsel’s argument and the ALJ’s
finding that the employer had effectively unlimited discretion, the
Board did not—and believed it need not—decide precisely how much
discretion is required before a duty to bargain attaches.

Discretionary v. Objective Standards
Consequently, in deciding whether there is a bargaining obliga-

tion, it must be determined if disciplinary action is based in large part
on employer discretion, as in Eugene Iovine, or within the confines
of objective standards and criteria, as in Fresno Bee and Alan Ritchey.  

In many cases, there are two potential sources of discretion in
an employer’s conduct: its determination that the conduct at issue
should be subject to discipline and its determination of what disci-
pline should be imposed.   Thus, it must first be ascertained what
specific acts of discipline and discharge the employer imposed with-
out notifying and bargaining in advance with the union. Second,
what is the employer’s personnel policy pertaining to those acts of
discipline and discharge, both with respect to the conduct upon
which the discipline is based and the disciplinary process itself. That
is, how clearly defined are the work rules prohibiting the conduct
and how much discretion does the employer have in imposing some
degree of discipline.  In sum, the degree of the employer’s discretion
to impose discipline for infractions of work rules is central to the de-
termination whether its refusal to notify and bargain with the union
in advance of each disciplinary action is unlawful. 

Obligation to Make Before-the-Fact Bargaining Request
The extra layer of analysis that attaches even after a determi-

nation is made that the employer exercises significant discretion sep-
arates the obligation to bargain regarding discipline from other
mandatory subjects.  Unlike layoffs, hour reductions, etc., in discre-
tionary discipline situations, the Board will place the burden upon the
union to make a “before-the-fact” demand for bargaining.  only if
such a demand is made will the employer be obligated to give prior
notice to and afford the labor organization an opportunity to bargain

prior to subjecting employees to discretionary discipline.  Washoe
Medical Center Inc., 337 nLRB 202 fn. 1 (2001).  

In Alan Ritchey, the ALJ did find that a letter from union to the
employer prior to the employer’s imposition of the discretionary dis-
cipline that was the subject of the complaint amounted to a request
to bargain.  In the letter, the union protested the employer’s prior
unilateral decision to discipline/discharge other unit employees (that
were not the subject of the complaint) and advised the employer of
its obligation to bargain with the union regarding any further disci-
plinary actions.  The Board commented that the Washoe Medical
footnote addressing the issue of a “before-the-fact” demand for bar-
gaining stated a necessary, but not sufficient, condition for finding a
violation alleged in that case.

Rather interestingly, elsewhere in the Washoe Medical decision,
the Board did find a violation by the employer unilaterally exercis-
ing its discretion in setting starting wage rates for newly hired em-
ployees after the election.  However, in finding a violation the Board
did not impose a similar obligation on the union to have first specif-
ically requested to bargain with the employer about starting wages.  

Even if the union fails to make a before-the-fact request to bar-
gain, there is still an obligation to bargain after the implementation of
a discipline/discharge decision if the union makes a timely request to
bargain.  Fresno Bee, supra.   In Alan Ritchey, the Board made a point
of stating that their finding was limited to the employer not being ob-
ligated to engage in pre-disciplinary bargaining.  The Board did not
have before them, and therefore did not address, what bargaining ob-
ligations the employer may have had after it imposed that discipline.
Although the complaint in that case alleged both decision and effects
bargaining violations, the ALJ addressed and found only a decision
bargaining violation, and the General Counsel did not except to the
judge’s failure to make a finding on the effects bargaining issue. 

Backpay and Reinstatement as Part of Remedy
A second important distinction may be one of remedy, although

the issue is muddled.  The ALJ in Alan Ritchey, having a found a vi-
olation, ordered reinstatement and backpay to the discriminates who
were unlawfully discharged or suspended in violation of 8(a)(5),
which is the traditional remedy provided to employees who are un-
lawfully laid off without bargaining with the union.  By not adopt-
ing the ALJ’s finding of a violation, however, the Board rendered
the ALJ’s recommended remedy moot and the Board did not com-
ment on the appropriateness of such a remedy for this type of viola-
tion.  

However, in a 2001 Advice case, despite finding a violation as
to the failure to bargain pre-decision concerning the discharge of an
employee, as a remedy the General Counsel simply sought a tradi-
tional cease and desist order, as well as an order requiring that the
employer fulfill its bargaining obligation with respect to the em-
ployee‘s discharge.  Citing Ona Corp., 270 nLRB 373, 376 (1984),
no reinstatement or backpay was sought since negotiations might or
might not have resulted in an agreement to reinstate the employee.
A more recent Advice memorandum has also cited the Ona case for
the proposition that only a limited remedy is appropriate.  However,
that case was in the context of an employer’s failure to bargain post-
decision regarding an employee’s discharge, which is certainly a dis-
tinction.  other Advice memoranda providing for the issuance of
complaint for the failure to bargain regarding pre-decision discipli-
nary action do not address the issue of remedy.

In sum, the bargaining obligation  and remedy regarding an em-
ployer’s decision to discharge/discipline employees presents unique
issues not found in analyzing unilateral actions regarding other terms
and conditions of employment.

THE UNIQUE NATURE OF THE
OBLIGATION TO BARGAIN…� 
Continued from Page 17
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(Continued on page 20)

IMPORTANT AMENDMENTS
TO THE 

AMERICANS WITH
DISABILITIES ACT

Stacy A. Hickox
Assistant Professor, Michigan State University,

School of Labor and Industrial Relations

Amendments to the Americans with Disabilities Act (ADA)
have been enacted which aim to further the original purposes of
the ADA. The ADA was intended to eliminate discrimination
against individuals with a disability, because “physical and men-
tal disabilities in no way diminish a person’s right to fully partic-
ipate in all aspects of society.” In enacting these amendments,
Congress specifically intends to overturn the effects of two
Supreme Court decisions which have narrowed the coverage of
the ADA.

The first Supreme Court decision targeted by Congress, Sut-
ton v. United Air Lines, Inc.,1 excluded from the protection of the
ADA those employees who can lessen the effects of their disabil-
ity through treatment or some corrective device. In Sutton, the
Court had excluded from the coverage of the ADA two sisters who
suffered from significant vision limitations, which could be cor-
rected to 20/20 or better with corrective lenses.

Lower courts have relied on Sutton to exclude from the
ADA’s coverage the following employees: 

1) an employee with a significant hearing limitation which
was correctable,2

2) an employee with severe depression which could be con-
trolled with medication,3

3) a discharged employee with multiple sclerosis, even
though she suffered extreme fatigue that occasionally
caused her to fall, to experience cognitive difficulties, and
to postpone activities temporarily, where her symptoms
were treated with medication or use of cane,4

4) an employee with breast cancer that was treated success-
fully.5

The amendments to the ADA also target the decision of the
Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v.
Williams, which Congress finds had interpreted the term “sub-
stantially limits” to require a greater degree of limitation than was
intended.  The Williams court held that to be substantially limited
in performing a major life activity, “an individual must have an
impairment that prevents or severely restricts the individual from
doing activities that are of central importance to most people's
daily lives.” The Supreme Court held that Ms. Williams was not
disabled under the ADA because she could tend to her personal
hygiene and carry out personal or household chores, even though
her carpal tunnel syndrome and tendinitis precluded her from lift-
ing more than 20 pounds or frequently lifting objects weighing
up to 10 pounds, and otherwise prevented her from performing
the duties of her former position at a manufacturing plant.

Congress has specifically found that the Williams decision
created an “inappropriately high level of limitation necessary to
obtain coverage under the ADA.”  This high standard for ADA

coverage has been relied upon by lower courts to exclude the fol-
lowing employees:

1) An employee with an inability to sit for more than two
hours,7

2) A morbidly obese technician who still had the ability to
care for himself, perform household chores, and work a
broad class of jobs,8

3) A hair salon manager with reflex sympathetic dystrophy
who was able to stand for 15 to 20 minutes regularly and
for up to two hours occasionally, but was unable to stand
all day as she had before.9

Congress also calls on the Equal Employment opportunity
Commission (EEoC) to revise its current regulations that define
the term 'substantially limits' as 'significantly restricted' to be con-
sistent with this Act, including the amendments made by this Act.
Under those current EEoC regulations, “substantially limited”
means “unable to perform a major life activity that the average per-
son in the general population can perform”; or “significantly re-
stricted as to the condition, manner or duration under which an
individual can perform a particular major life activity as compared
to the condition, manner, or duration under which the average per-
son in the general population can perform that same major life ac-
tivity.”10

Changes Enacted
The ADA Amendments continue to define “disability” as in-

cluding “a physical or mental impairment that substantially lim-
its one or more major life activities of such individual.” The
change comes with the “Rules of Construction Regarding the Def-
inition of Disability,” which state generally that “the definition of
disability in this Act shall be construed in favor of broad coverage
of individuals under this Act, to the maximum extent permitted
by the terms of this Act.”  

More specifically, the act will clarify that “an impairment that
substantially limits one major life activity need not limit other
major life activities in order to be considered a disability.”  In ad-
dition, “an impairment that is episodic or in remission is a dis-
ability if it would substantially limit a major life activity when
active.”  

To counter the effects of the Sutton decision, the amendments
state that “the determination of whether an impairment substan-
tially limits a major life activity shall be made without regard to the
ameliorative effects of mitigating measures.”  In other words, an
employee can be disabled under the ADA if her condition causes
a substantial limitation, even though her medication may reduce
the limitations caused by her condition.  The measures that will no
longer be considered include different types of treatment;11 the use
of assistive technology, reasonable accommodations or auxiliary
aids or services; and learned behavioral or adaptive neurological
modifications.  In contrast, the ameliorative effects of ordinary eye-
glasses or contact lenses can still be considered in determining
whether an impairment substantially limits a major life activity.12

These Amendments will be effective January 1, 2009.  Em-
ployers are advised to carefully review their practices in deter-
mining whether an employee qualifies for ADA coverage as a
person with a disability, to be sure to include

1) Employees who use some type of treatment or device to
reduce the effects of their impairment, but would be sub-
stantially limited without that treatment or device;

2) Employees who are at least substantially limited in the
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performance of one major life activity;
3) Employees with a condition that is episodic or in remis-

sion, if it is substantially limiting when active.
Be sure to look for the EEoC’s new regulations that will fur-

ther clarify the scope of a substantial limitation under the ADA.
These regulations will be available through the EEoC’s web site,
www.eeoc.gov.

—END NOTES—
1 527 U.S. 471 (1999)
2 Ivy v. Jones, 192 F.3d 514 (5th Cir. 1999).
3 Krocka v. City of Chicago, 203 F. 3d 507, 513 (7th Cir. 2000).
4 Berry v. T-Mobile USA Inc., 490 F.3d 1211, 19 AD Cases 877 (10th Cir. 2007).
5 Adams v. Rice, 484 F. Supp. 2d 15, 19 AD Cases 217 (D.D.C. 2007).
6 534 U.S. 184 (2002).
7 Maclin v. SBC Ameritech, 520 F.3d 781, 20 AD Cases 712 (7th Cir. 2008).
8 Greenberg v. BellSouth Telecommunications Inc., 498 F. 3d 1258, 19 AD Cases 1153 (11th

Cir. 2007).
9 Bryson v. Regis Corp., 498 F.3d 561, 19 AD Cases 1067 (6h Cir. 2007).
10 C.F.R. S 1630.2(j).
11 Examples provided include medication, medical supplies, equipment, or appliances, low-

vision devices (which do not include ordinary eyeglasses or contact lenses), prosthetics in-
cluding limbs and devices, hearing aids and cochlear implants or other implantable hearing
devices, mobility devices, or oxygen therapy equipment and supplies.

12 As used in the amendment, the term “ordinary eyeglasses or contact lenses” means lenses that
are “intended to fully correct visial acuity or eliminate refractive error,” and the term “low-vi-
sion devices” means devices that “magnify, enhance, or otherwise augment a visual image.”  �

MERC UPDATE
Nicole M. Cowell

White, Schneider, Young & Chiodini, P.C.

Since the last issue of Lawnotes, the Michigan Employment
Relations Commission has issued 26 Decisions and orders.  A
brief summary of 2 of those cases follows.  of the 26 cases, 23
were unfair labor practice hearings (5 of which also involved duty
of fair representation claims), 2 were unit clarification hearings,
and there was a decision on the reconsideration of withdrawal of
a charge. Recent decisions of the Commission may be reviewed
on the Bureau of Employment Relations’ website at www.michi-
gan.gov/cis.

City of Grand Rapids -and- Grand Rapids Employees 
Independent Union—Case No. C05 K-283 (July 23, 2009)

on April 9, 2008, the ALJ issued a Decision and Recom-
mended order finding that Respondent City of Grand Rapids had
not engaged in an unfair labor practice by allowing volunteers to
perform work previously performed, in part or in full, by Charg-
ing Party Grand Rapids Employees Independent Union‘s bar-
gaining unit members. The ALJ also found that Respondent did
not violate the Public Employment Relations Act  (“PERA”) by
the manner in which it addressed Charging Party’s requests for
information regarding the volunteer work. The ALJ further found
that Charging Party failed to make an adequate demand to bar-
gain over the decision to merge two divisions of clerical employ-
ees or the impact of that merger. The ALJ concluded the demand,
or lack thereof, was not sufficient to trigger Respondent’s duty to
bargain regarding these issues. Charging Party and Respondent

both filed exceptions to the ALJ’s Decision and Recommended
order.  The Commission reviewed both parties’ exceptions and af-
firmed the ALJ’s Decision and Recommended order.

Respondent owns and maintains several city parks and recre-
ation areas in Grand Rapids, and employs Charging Party’s members
and non-unionized seasonal workers to maintain these areas.  Be-
tween 2002 and 2006, Respondent experienced many budgetary dif-
ficulties.  As a result, it eliminated 11 bargaining unit positions and
laid off several seasonal workers.  When Respondent announced its
2005-06 budget cuts, it was approached by several private entities of-
fering to help restore services and programs.  These offers led to the
Adopt-A-Park Partnership and Sponsoring Program.

Charging Party wrote to Respondent demanding bargain over
the Adopt-A-Park program because it involved the outsourcing of
bargaining unit work. Several written communications were ex-
changed by the parties, but ultimately Respondent did not bargain
with Charging Party over the implementation of the program.  At
one point, Respondent did request Charging Party identify the im-
pact issues which would trigger its duty to bargain under PERA.
The record does not indicate Charging Party ever did so.

By letter dated october 28, 2005, Charging Party requested in-
formation from Respondent regarding any agreements Respondent
entered into for the program.  Respondent did not respond in writ-
ing to this request until a much later date.

Around the same time, Respondent notified Charging Party it
planned to consolidate the clerical positions it represented and reor-
ganize that department.  In response, Charging Party demanded to
bargain.  Ultimately, Charging Party filed the instant charge as well
as a related grievance.  

The Commission recognized the three-prong test to determine
whether Respondent had a duty to bargain over the outsourcing of
work:  (1) the work must be performed exclusively by the bargain-
ing unit; (2) the reassignment must have a significant adverse impact
on employees; and (3) the transfer must be based, at least in part, on
either labor costs or general enterprise costs. The Commission found
that even if it assumed arguendo the volunteers’ work was previ-
ously exclusively bargaining unit work, Respondent did not violate
PERA because Charging Party failed to meet the other two prongs.
The Commission found that Charging Party did not establish that
the elimination the bargaining unit positions was the direct result of
the implementation of the Adopt-A-Park program and therefore had
failed to show a significant adverse impact on its members.  It found
that since Charging Party was not able to offer its members work
for free, bargaining would be futile. It also stated that Respondent’s
decision to implement the program was based on its desire to restore
certain public services.

The Commission recognized that Respondent was obligated
under PERA to disclose information that has a reasonable probabil-
ity of being used by the union to carry out its statutory duties.  How-
ever, it stated information about non-bargaining unit employees is
not presumptively relevant to such duties. The Commission found
that since Respondent had no duty to bargain with Charging Party
over implementing the Adopt-A-Park program, it had no duty to dis-
close information related to the volunteers.

The Commission also found Respondent had the right under
PERA to reorganize its departments without bargaining. The Com-
mission noted that Respondent had invited Charging Party to specify
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any impact issues, but Charging Party did not do so.  As a result,
any obligation, under PERA, of Respondent to bargain over the
impact of the reorganization was not triggered by an adequate de-
mand to bargain. 

Detroit Public Schools -and- Stephen Conn and Heather
Miller—Case No. C07 H-200 (September 23, 2009)

on July 12, 2008, the ALJ issued his Decision and Recom-
mended order finding that Respondent Detroit Public Schools vi-
olated Section 10(1)(a) and (c) of PERA by unlawfully
discriminating against Charging Parties Stephen Conn and
Heather Miller for engaging in lawful union activity.  on August
13, 2008, Respondent filed exceptions as well as a related mo-
tion, but later withdrew its exceptions.  The Commission adopted
the ALJ’s Decision and Recommended order.

Charging Parties alleged Respondent violated PERA by re-
moving them from their teaching positions in whole or part be-
cause of their protected union activities.  Respondent asserted it
placed the Charging Parties on administrative leave and ultimately
terminated their employment because of Charging Parties‘ con-
duct and arrests at a May 1, 2008 picket.  The picket was organ-
ized to protest the closing of several schools.  During the course
of picketing, the police pepper sprayed several students, which
caused minor chaos. During this chaos, Charging Parties were ap-
parently unlawfully arrested.  

Following this, Charging Parties returned to teaching for sev-
eral weeks before being placed on unpaid administrative leave
pending an investigation into the May 1, 2008 incident. In doing
so, Respondent acted contrary to its own policies and procedures.
The board president had made comments prior to May 1, 2008
related to finding a way to rid the district of Charging Parties, im-
pliedly because of their union activity, and directly threatened
Charging Parties with termination. Charging Parties were strong
union activists before, during, and after the May 1, 2008 events.  

The ALJ found the May 1, 2008 arrests were pretext for Re-
spondent’s desire to fire Charging Parties. The ALJ found the only
plausible reason for Respondent not adhering to its own policies was
the board president’s desire to punish Charging Parties for their union
activity.  The ALJ ruled completely in Charging Parties’ favor.  �

MERC CORNER
Ruthanne Okun, Director

Bureau of Employment Relations/MERC

MERC Chair Derdarian reappointed by governor to year
term. Christine A. Derdarian was re-appointed Chair of the
Michigan Employment Relations Commission on July 14, 2009.
She was initially appointed Chair of the Commission on october
8, 2006.  Prior to her retirement from state service in 2002, Chair
Derdarian supervised the labor section of the Michigan Attorney
General’s office.  In this capacity, she managed a cadre of attor-
neys working in the area of labor law enforcement, including is-
sues related to MERC, labor relations, wage claims, and disability
concerns. During her 28 years at the AG’s office, she provided
expertise as a cabinet member to two attorneys general.

Besides her familiarity with labor matters, MERC Chair Der-
darian has extensive experience in matters related to administra-

tive law and governmental issues. Her background includes serv-
ice as the Chief Legal Counsel to the transition team for Gover-
nor-Elect Granholm and as Special Legal Counsel to the Governor
on the reorganization of State’s largest department — the Michi-
gan Department of (Energy), Labor and Economic Growth — the
department that houses MERC and the Bureau of Employment
Relations.

Presently, Ms. Derdarian is in private practice specializing in
government relations, professional licensing, negotiations, and
corporate matters. MERC Chair Derdarian’s appointment expires
on June 30, 2012. Her fellow MERC Commissioners are nino
Green and Eugene Lumberg, whose terms expire June 30, 2010
and June 30, 2011, respectively.

Fred Vocino joins Lansing mediation staff. In october, Fred
Vocino joined the Lansing staff of the Bureau of Employment Re-
lations, as a labor mediator.  Fred will service MERC’s constituents
in the Grand Rapids area and the western side of our state, filling
the position that has been vacant for more than one year. 

Fred has a unique background in the healthcare arena, having
served as a Labor Relations Representative for the Michigan
nurses Association since 1991.  In this capacity, he conducted
labor negotiations at numerous health care facilities and provided
ongoing contract administration services at those locations, in-
cluding serving as chief advocate in labor arbitration proceedings.
Prior to working with the MnA, he served in various local union
officer capacities, including president, with the United Auto
Workers Local 2071 at Wayne State University.  Besides his ex-
perience in health care, Fred brings a wealth of experience han-
dling collaborative bargaining relationships - experience that will
be invaluable in this challenging economic climate. Fred earned
a Bachelor of Fine Arts degree from Wayne State, where he took
classes in the Alternative Dispute Settlement and the Industrial
and organizational Science programs.

Sidney McBride hired in elections officer/administrative
law capacities. In August, MERC welcomed Sidney McBride to
its Detroit office staff replacing Elections officer, Robert Strass-
berg, who recently accepted a promotion to a labor mediator po-
sition.  Sidney works in the dual function of elections
officer/administrative law specialist; in the latter capacity, he as-
sists with the management of the Commission’s docket.

Sidney came to state service with a solid foundation of nearly
twenty years with the Wayne County Circuit Court.  He was well
prepared for his shift in his public service career, as his background
offers related experience, including reviewing and advising on
court programs and policies for improved operations, and inter-
preting collective bargaining agreements.  His experience included
participating in labor contract negotiations, grievances, arbitra-
tions, and mediations, as well as in various em ploy  ment-related
matters. Sidney has a law degree from Wayne State University,
where he graduated in the top third of his class and earned honors
recognitions in two of his three-year law school career.  He re-
ceived his BS Degree with distinction in Psychology, also from
Wayne State.

Sally Huskins hired in elections officer/administrative law
capacities. Sally Huskins was recently hired at the Bureau of Em-
ployment Relations to fill a vacancy in the legal secretary arena.

(Continued on page 22)
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1. name the Chairpersons of the Michigan Employment 

Relations Commission in order of their service.

2. Former Bureau Director Hyman Parker was an aficionado

of and an expert on what literary character?
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1.  Answer: 

Robert Howlett
James Blackburn
Charles Rehmus
Morris Milmet
William Ellmann 
David Tanzman
Joseph Bixler
Maris Stella (Star) Swift
nora Lynch
Christine Derdarian

2.  Answer:

Sherlock Holmes

THOREAU, TWAIN, AND
LAWYER EMAIL

Stuart M. Israel
Martens, Ice, Klass, Legghio & Israel, P.C.

Two fine-print paragraphs were at the bottom of an email I re-
ceived from a law firm.  one was a disclosure made “pursuant to U.S.
Department of Treasury Circular 230.”  The other was titled:  “DIS-
CLAIMER/ConFIDEnTIALITy.”  

The “Treasury Circular 230” paragraph warned that “if this writ-
ing contains advice on a federal tax issue,” the “advice was not in-
tended or written to be used, and cannot be used, for the purpose” of
“avoiding penalties under the Internal Revenue Code.”  Any tax ad-
vice, the disclosure continued, also was not to be used for “the pur-
pose” of “promoting, marketing or recommending to another party
any transaction or matter addressed herein.”  Huh?  

Anyway, the disclosure advised, if I really wanted “a written tax
opinion upon which” I could actually “rely” for “the purpose of avoid-
ing penalties or for the use in support of the promotion, marketing, or
recommending of the transaction described herein, please contact us.”1

The “disclaimer/confidentiality” paragraph explained that the law
firm’s email “along with any documents, files or attachments, is in-
tended only for the use of the addressee,” that it “may contain legally
privileged and confidential information,” and that any “legal docu-
ment” accompanying the “communication” should “not be changed or
altered without the knowledge and approval of legal counsel.”  

That, I understood, meant it is verboten to change or alter any
legal document without both the knowledge and approval of the
sender’s legal counsel.  no doubt legal counsel would be happy to ex-
plain the difference between a change and an alteration, but would
never approve either without knowing about it.  

The disclaimer continued:  “The sender takes no responsibility for
any alterations, additions, revisions or deletions to any such document.”
Does this list mean, under the expressio unius est exclusio alterius prin-
ciple, that the “sender” won’t be responsible for “alterations, additions,
revisions or deletions” but will be responsible for “changes” ? 2

These two paragraphs—as fascinating as they are—are not re-
markable.  Similar paragraphs are now ubiquitous, standard features
of email from many law firms.  I am sure that you, like me, have oc-
casion to carefully contemplate the nuances and conform your be-
havior to the dictates of such paragraphs on a regular basis.

What was remarkable about this particular email from this par-
ticular law firm, however, was yet another fine-print sentence unre-
lated to the substance of the communication.  This sentence began
with a small, round icon, the size of one of those smiley faces.  The
icon appeared to be a globe, detailed with a depiction of the Western
Hemisphere.  The sentence read:  “Please consider the environment
before printing this email.”

I thought:  Wow, this is genius.  Email can instantly commu-
nicate a lawyer’s substantive message—something like if your
client doesn’t immediately do, or stop doing, such and such, my
client and I will sue the pants off of your client. At the same time,
that same email can instantly communicate another message con-
tributing to the redemption of humankind:  “Please consider the
environment before printing this email.”  So I would remember to
consider the environment, and not forget this example of mixing
business with moral edification, I printed the email.

Sally comes to the Bureau with a wealth of legal secretarial ex-
perience behind her.  She worked previously at the Detroit law
firm of Kerr, Russell & Weber and, also, in sunny Los Angeles at
the law firms of Gelfand & Glaser, as well as at Manatt, Phelps &
Phillips.  Sally’s experience as an event coordinator will be in-
valuable to our office; while in California, she worked as an Ex-
ecutive Assistant/Event Coordinator for Biometics International,
Inc.  She previously worked with State government, primarily for
the Michigan Attorney General’s office. Sally is ably providing
assistance to the Bureau’s staff attorney, Lynn Morison.

MERC continues to plan Act 312 Arbitrrator/Fact Find-
ing Training. Please pencil into your calendars, planners, Palm
Pilots, Blackberries, etc., the date of Friday, April 16, 2009 for
MERC’s Act 312 Arbitrator/Fact Finder training and refresher
course.  The event will take place at the Inn at St. John’s in Ply-
mouth, and we expect to invite a limited number of advocates/rep-
resentatives at a minimal cost.  Watch for more information after
the first of the year, including an agenda and list of esteemed pre-
senters.  �
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Lawyers are too often unfairly charged with venality.  The best of
us, however, strive not only to do well, but also to do good.  now, this
email demonstrates, we can do good by enlightening benighted clients,
prospective clients, opponents, and judges by emailing them rules for
living a good life.  We can place these rules conveniently above Treas-
ury Circular 230 warnings and confidentiality disclaimers.  We can
save the world one email message at a time.  

Think of the possibilities:  “Please bring your own cloth bag to the
grocery store, so you don’t waste paper or plastic.”  “Tax trans-fats.”
“Consider our water supply when
formulating gardening, bathing, and
flushing habits.”  “Don’t do drugs.”
“Straightened paperclips should not
be used to clean your ears.”  “It is
dangerous to place carry-out cups of
scalding coffee between your thighs
while driving.”  “Consumption of
raw or undercooked meats, poultry,
seafood, shellfish, or eggs may increase your risk of food borne ill-
ness.”  “Don’t remove mattress tags under penalty of law.”  We are
limited only by the length of our list of salutary things that other peo-
ple ought to do.

Unfortunately, this is a commercial world.  Some of you will be
concerned that communicating rules for living a good life—as valu-
able as those rules might be—may not be well-received.  This may be
the case even though—Lord knows—your clients, prospective clients,
opponents, and judges certainly would experience personal growth by
following your constructive instructions.  But some people just resist
self-improvement.  

I sympathize with you.  you have so much to teach, but in this
economy you can’t afford to alienate anyone who might enhance your
practice.  Besides, you have a professional responsibility: everyone
is entitled to zealous representation, even those who promiscuously
print email or drive gas guzzlers or throw away recyclable bottles or
don’t carry plastic bags when they walk their dogs or do any number
of other unfortunate things that you would be free to point out in a bet-
ter world.

If you are constrained by economic practicality from dissemi-
nating enlightenment to your clients and others, I can help.  I can com-
municate your views on societal and moral responsibilities without
risk to you.  you will remain anonymous, which is the true measure
of charity, anyway.  I call my system cap-and-trade.  

Here’s how it works.  you send me the email addresses of your
clients and prospective clients and any opposing lawyers and judges
in need of enlightenment.  you send me your message, like “Don’t
drink and drive.” or “Cell phone use in public is noise pollution.” or
“Please cover your mouth when you sneeze or cough.” or “Employ-
ees must wash their hands before returning to work.” or “only you
can prevent forest fires.” or “Meat is murder.”  you also send me your
credit card information.  For an affordable retainer and only pennies
per email, I will contact all those you designate and deliver your mes-
sage, without any trail back to you.  

you will get your message to those who need to hear it and you
will transfer only a tiny bit of your wealth to my offshore account.  It
is a win-win-win-win solution, benefiting you, the newly-enlightened
recipients, me, and humankind.

There will be critics.  Some troglodytes resist others’ assistance

on the path to goodness.  Take Henry David Thoreau.  He wrote:

If I knew for a certainty that a man was coming to my house
with the conscious design of doing me good, I should run for my
life, as from that dry and parching wind of the African deserts
called the simoom, which fills the mouth and nose and ears and
eyes with dust till you are suffocated, for fear that I should get
some of his good done to me…3

Henry, why don’t you just go get lost in the woods somewhere!
Who’d take tax advice from this Thoreau guy, anyway?

Better advice comes from Mark Twain:  “To be good is noble; but
to show others how to be good is nobler and no trouble.”4 So, send me
your clients’ and judges’ and opponents’ email addresses, your edify-
ing messages, and your credit card information.  I will send your mes-
sages and provide you with secure and confidential b.c.c. confirmation
as soon as I get authorization from your credit card company.  Let’s get
this noble movement started.

- EnD noTES - 
1. The full text reads: 

Circular 230 Disclosure: Pursuant to U.S. Department of Treasury Circular 230
which sets forth best practices for tax advisors, if this writing contains advice
on a federal tax issue, the advice was not intended or written to be used, and can-
not be used, for the purpose of (1) avoiding penalties under the Internal Rev-
enue Code or (2) promoting, marketing or recommending to another party any
transaction or matter addressed herein. If you would like a written tax opinion
upon which you can rely for the purpose of avoiding penalties or for the use in
support of the promotion, marketing, or recommending of the transaction de-
scribed herein, please contact us.

one question this raises is whether I would be well-served by taking tax advice
from lawyers who are inconsistent in their use of the serial comma, first writing “pro-
moting, marketing or recommending” and later writing “promotion, marketing, or rec-
ommending.”  See Israel, “In Defense of the Serial Comma” Vol. 19, no. 2 Labor and
Employment Lawnotes 23 (Summer 2009).

More questions:  as I hardly ever get email containing federal tax advice, why is
it that I get so many Treasury Circular 230 warnings?  Isn’t anyone concerned about how
this profligate waste of electrons affects the environment and public health, possibly
contributing to global warming and causing carpal tunnel syndrome and migraine
headache epidemics?

2. The full text reads:

DISCLAIMER/ConFIDEnTIALITy: This communication, along with any
documents, files or attachments, is intended only for the use of the addressee and
may contain legally privileged and confidential information. Any document at-
tached is a legal document and should not be changed or altered without the
knowledge and approval of legal counsel. The sender takes no responsibility for
any alterations, additions, revisions or deletions to any such document. Due to
software and printer variations, documents printed at the recipient’s location
may vary from the original printed document.

Here is another confidentiality paragraph, from another law firm:

This message contains information which may be confidential and privileged.
Unless you are the addressee (or authorized to receive for the addressee), you
may not use, copy or disclose to anyone the message or any information con-
tained in the message.  If you have received the message in error, please advise
the sender by reply e-mail and delete the message.

It is chutzpah, it seems to me, for a law firm sender to dictate what a recipient can,
cannot, and should do about email that the same sender delivered “in error” to the dic-
tated-to recipient.  It would be more convenient all around if the sender took care not
to erroneously expose confidential and privileged information to those not entitled to it.
An apology and some humility wouldn’t hurt, either.  To err is human, however, so if I
ever inadvertently send you confidential or privileged email “in error,” please delete
the email, shred all print copies, and immerse your hard drive in hydrochloric acid.
Thanks in advance.

3. Henry David Thoreau, Walden (1854).

4. Mark Twain, Following the Equator (1897).  �

“Reviewing printed email.”
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