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• Hearing, • Learning,
• Eating, • Reading,
• Sleeping, • Concentrating,
• Walking, • Thinking,
• Standing, • Communicating, and
• Lifting, • Working.

Finally, “major life activities” also include the operation of
“major bodily functions,” including but not limited to functions of
the immune system; normal cell growth; digestive, bowel, bladder,
neurological, brain, respiratory, circulatory, endocrine, and repro-
ductive functions. 

By expanding the definition of “substantially limited,” the
ADAAA overturns the Supreme Court’s decision in Toyota Motor
Mfg. Co. of Kentucky v. Williams (2002),4 which held that courts
should apply a rigid standard in determining whether an individ-
ual with an impairment is “substantially limited” in a major life
activity and, therefore, “disabled” under the ADA for purposes of
alleging unlawful employment discrimination. 

Changes to “Regarded as Disabled” Definition
The ADAAA specifically addresses the “regarded as dis-

abled” prong of the ADA statute. Under the ADAAA, “regarded
as having such an impairment” now places in a protected status an
individual who has been subjected to a prohibited action because
of “an actual or perceived physical or mental impairment, whether
or not the impairment limits or is perceived to limit a major life
activity.” By eliminating the “substantially limited in a major life
activity” threshold for “regarded as” claims, the ADAAA greatly
expands the scope of the ADA’s protections. Regarded as claims,
however, will continue to exclude “transitory and minor” impair-
ments and Congress clarified this category to include situations
where the “actual or expected duration [of the impairment] is six
months or less.” 

In regard to accommodations, employers are only required to
provide reasonable accommodations to those individuals that can
demonstrate an actual impairment that substantially limits a major
life activity, or has a record of an actual impairment. Employers
need not provide accommodations for individuals only “regarded
as” having an impairment.

Elimination of the “Mitigating Factors” Defense
Significantly, the determination as to whether an impairment

substantially limits a major life activity under the ADA must be
determined without regard to any “mitigating factors” such as pre-
scriptive medicines or equipment (except for ordinary eyeglasses
or contact lenses) that would improve the effects of the disability.

THE ADA AMENDMENTS
ACT OF 2008

Larry R. Jensen
Ogletree, Deakins, Nash, Smoak & Stewart, P.C.

On September 25, 2008, President George W. Bush signed into
law the ADA Amendments Act of 2008 (“ADAAA”). The ADAAA
significantly amends the Americans with Disabilities Act of 1990
(“ADA”),1 which was signed into law by President George H.W.
Bush. 

The original ADA was intended to “provide a clear and com-
prehensive national mandate for the elimination of discrimination
against individuals with disabilities”2 The ADAAA, which becomes
effective January 1, 2009, clarifies Congress’ intent to “reinstate
a broad scope of protection” available under the ADA and “broadly”
construe the definition of “disability” which, according to propo-
nents of the ADAAA, became far too restrictive in determining those
individuals covered. 

There can be no doubt that the ADAAA significantly expands
the definition of “disability” for purposes of ADA coverage, mak-
ing it far more inclusive. In doing so, the ADAAA specifically
reverses several United States Supreme Court rulings. Consider-
ing the increased numbers of those that will now be included as “dis-
abled” under the ADA, employers will most certainly be forced to
spend more time and resources on compliance. Employers will also
be required to defend ADA claims that previously would have been
dismissed early in the adversarial process.

Expansion of “Substantially Limits” and “Major Life
Activities” Definitions

The definition of “disability” under the ADA3 remains the same
— a physical or mental impairment that substantially limits one or
more major life activities of such individual; a record of such an
impairment; or being regarded as having such an impairment. How-
ever, notable provisions of the ADAAA significantly expand def-
initions of terms such as “substantially limits,” “major life activ-
ities,” and “being regarded as having such an impairment.”

Under the ADAAA, “substantially limits” means “materially
restricts,” and the new law specifically directs the Equal Employ-
ment Opportunity Commission (“EEOC”) to promulgate less
restrictive rules that would provide broader coverage. In addition,
“major life activities” under the new law include, but are not lim-
ited to:

• Caring for oneself, • Bending,

• Performing manual tasks, • Speaking

• Seeing, • Breathing,
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THE ADA AMENDMENTS ACT 
OF 2008
(Continued from page 1)

Subsequent to enactment of the ADA, Supreme Court deci-
sions significantly narrowed the definition of “disability.” Propo-
nents of the ADAA argued that judicial interpretation of whether
an individual has a disability has become so rigid that individuals
with health conditions such as epilepsy, muscular dystrophy, can-

cer, diabetes, and cerebral palsy were
falling outside the protections of the
ADA due to “mitigating factors.” As of
January 1, 2008, the ADAAA effec-

tively eliminates the “mitigating fac-
tors” defense.

Congress found the United
States Supreme Court’s 1999 rul-
ings in Sutton v. United Airlines,
Murphy v. United Parcel Service,5

and Albertson’s Inc. v. Kirking-
burg6 to be contrary to the original intent of the ADA. In these cases,
the Court considered “mitigating measures” that would assist an
individual in controlling an impairment in determining whether an
individual is “disabled” within the meaning of the ADA. Under the
ADAAA, whether an individual has a “disability” must be deter-
mined without reference to the ameliorative effects of mitigating
measures. Specifically, those mitigating measures include: medi-
cation, medical supplies, equipment, or appliances, low-vision
devices, prosthetics (including limbs and devices, hearing aids and
cochlear or other hearing implants), mobility devises, or oxygen
therapy equipment and supplies. 

Given the ubiquitousness of lifelong medications for depres-
sion, anxiety, hypertension, diabetes, and a plethora of other
chronic conditions, reviewing these conditions in their “unmedi-
cated” or “unmitigated” creates a vast new class of persons falling
under the category of “disabled” for ADA analysis.

Omitted from the ADAAA’s bar on consideration of mitigat-
ing measures are ordinary eyeglasses or contact lenses that fully
correct visual acuity or eliminate refractive error. Employees with
corrected vision, without more, will continue to fall outside of the
ADA’s protections. Qualification standards or tests based on
uncorrected vision are not permitted, unless uncorrected vision is
shown to be job-related and consistent with business necessity.

Conclusion
Unquestionably, the ADAAA stands to greatly increase the

scope of the ADA. With Supreme Court precedent being overturned,
and definitions of “disabled” expanding, an increase in litigation
is imminent. Employers should be careful in navigating these
changes, and work with counsel to implement effective strategies
to avoid liability.

— END NOTES —
142 USC 12101 et seq
242 USC 12101(b)(1)
342 USC §12102(2)
4534 U.S. 184 (2002)
5527 U.S. 471 (1999)
6527 U.S. 555 (1999) �
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A YEAR OF LIVING
DANA-GEROUSLY— THE

REAL-WORLD EXPERIENCE
SINCE THE NLRB’S

CONTROVERSIAL DECISION
IN DANA-METALDYNE

Tom Good, Field Examiner, Region 7
National Labor Relations Board

On Saturday, September 29, 2007, in an 11th hour push to
reduce its case backlog before the end of the fiscal year, the
National Labor Relations Board issued a raft of decisions, includ-
ing several long-awaited and much anticipated landmark rulings.
One of the most controversial and far-reaching of these was the 3-
2 decision in Dana/Metaldyne, 351 NLRB No. 28, where the Board
significantly modified a precedent followed since the mid-1960’s.

In Keller Plastics Eastern, Inc., 157 NLRB 583 (1966), the
Board held that after an employer voluntary recognizes a union,
“the parties must be afforded a reasonable time to bargain and to
execute the contracts resulting from such bargaining.” From 1966
until 2007, the Board applied Keller to voluntary recognition
situations by barring decertification petitions filed by employees,
or petitions filed by rival unions, until a reasonable time for
bargaining had passed, usually at least six months. This “reasonable
period” was not on par with the one -year bar that follows
certification of a union after it wins a secret-ballot election, but
because the bar was effective immediately upon lawful voluntary
recognition, it had the same protective effect at the critical outset
of the bargaining relationship.

In the Dana decision, the three-member Board majority con-
cluded that there was some “uncertainty” surrounding voluntary
recognition based on signed union authorization cards, compared
with certification after a Board-supervised election, and that this
warrants a brief delay in applying the recognition bar. The major-
ity ruled that voluntary recognition will no longer bar a decertifi-
cation or rival union petition if filed within 45 days of employees
receiving notice of that recognition. As with other petitions for
Board elections, these petitions must be supported by the signa-
tures of at least 30% of the employees in the recognized bargain-
ing unit. After the 45-day notice period, the majority ruled, the
union’s status will be irrebuttably presumed for a reasonable
period of time. In the mean time, the employer’s bargaining obli-
gation attaches immediately upon voluntary recognition, and is not
affected by the filing or processing of a petition.

In a strongly worded dissent, the two-member minority in Dana
protested that the judicially approved Keller recognition bar pol-
icy was not in need of fixing because it wasn’t broke. Until now,
they said, voluntary recognition had been a favored element of our
national labor policy, consistent with the NLRA’s charter purpose
to “encourage collective bargaining.” They said that the effect of
allowing as few as 30% of employees to disrupt a lawful, volun-
tary bargaining relationship at the critical point where negotiations
begins, is to relegate voluntary recognition to an inferior, disfavored
status.

A few weeks after the Dana/Metaldyne decision issued, the
NLRB’s General Counsel issued a guidance memo to the Regions
and the public explaining how the decision would be implemented
in practice. (This memorandum, OM 08-07, among many other use-
ful resources, can be found at the NLRB’s website, www.nlrb.gov.)

Here’s how it works. When an employer voluntarily recognizes
a union, the parties (the employer, the recognized union, or both)
should promptly notify the local NLRB office and furnish a copy
of the written recognition agreement specifying the bargaining unit
description and the date on which recognition was granted. When
the NLRB receives this notification, it creates a VR case number
For example, in NLRB Region 7 the case number might be 7-VR-
321. The NLRB then mails notice forms (“Dana notices”) to the
employer for posting where notices to employees are customarily
posted.

These Dana notices inform employees that their employer has
recognized a union in a particular bargaining unit, and that all
employees, even those who signed authorization cards for the union,
have the right to a secret ballot election conducted by the Board
to determine whether a majority of employees want this union, some
other labor organization, or no union. It goes on to say that if 30
percent of bargaining unit employees support a decertification or
rival union petition filed within 45 days from the posting date, the
Board will conduct a secret ballot election to determine whether
the union has support from a majority of the bargaining unit
employees.

The 45-day window period for filing a petition doesn’t start
to run until the Dana notices are properly posted, so delays in noti-
fying the NLRB that the union was recognized, or delays in post-
ing the Dana notices, only serve to prolong the interval during which
petitions may be filed.

So, what has one year of experience under Dana shown us?

In the year after the Dana decision issued, there were 422 VR
cases opened nationwide by the NLRB, a number that surprised
many labor law practitioners for the quantum of organizing through
voluntary recognition, particularly during a presidential election
year when some union organizers’ activities are reoriented toward
voter education and turnout programs. The vast majority of these
cases were closed after the 45-day notice period passed without the
filing of a decertification or rival union petition. Afterwards, those
recognized unions enjoyed an irrebuttable presumption of major-
ity support for “a reasonable time.” In only thirty-two (7.6%) of
these cases was a petition filed during the 45-day period. Among
those cases where a petition was filed, eight petitions were with-
drawn without an election, two were dismissed, and three were
blocked by unfair labor practice charges. Elections were held in 15
cases. The other four petitions were still pending at the end of the
fiscal year.

Among the 15 cases where elections were conducted, the vol-
untarily recognized union prevailed in 10, and the employees
voted against representation in four. In the other case, a petition-
ing rival union prevailed over the voluntarily recognized union. The
other petitions were withdrawn, dismissed, or blocked by pending
unfair labor practice charges.
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(Continued on page 4)

0007-09:3996-04  1/26/09  12:32 PM  Page 3



Page 4 LABOR AND EMPLOYMENT LAWNOTES (WINTER 2009)

It is impossible from these statistics alone to draw inferences
about the full impact of the Dana decision on voluntary recogni-
tion and union organizing. Dana defenders say that the dire pre-
dictions that there would be wholesale reversals of recognition have
not been borne out, and that the new process has been validated by
the few cases where employees rejected at the ballot box the
union voluntarily recognized by their employer. They point out that
only 3.5% of the voluntary bargaining relationships had to undergo
the putatively cumbersome and litigious NLRB election procedure,
and only 1.2% resulted in an election that invalidated the volun-
tary recognition. Critics of the decision argue that Dana devalues
voluntary recognition generally, and that union organizers now see
little advantage in seeking voluntary recognition compared to
petitioning the NLRB for an election. Once recognized, they say,
these unions now must endure a month and a half of vulnerabil-
ity to a decertification petition just as they are sitting down at the
bargaining table for the first time with the employer, making
them more circumspect, and perhaps less willing to advance bar-
gaining through compromise.

Whatever these number seem to say about the correctness of
the Dana/Metaldyne decision, we may soon find them cited in a
different context. If the next Congress considers major labor law
reform, such as the “card-check” Employee Free Choice Act, we
can expect both sides of that debate to cite the Board’s Dana expe-
rience in their arguments. �

PREPARING THE
EMPLOYMENT LITIGATION

PLAINTIFF FOR
DEPOSITION

Bradley K. Glazier
Bos & Glazier, PLC

Your client’s deposition is the single most important event that
will occur in the discovery phase of an employment case. Oppos-
ing counsel will attempt to use the admissions given by your client
as the basis for a summary judgment motion. If you survive the
motion, the impressions your client leaves in his or her deposition
will help determine the settlement value of the case. If your client
is able to articulate the factual support for your case and make a
strong impression, the case has settlement value. If he or she can-
not explain why age, sex, handicap, etc., was “the” or “a signifi-
cant” reason for the adverse employment action, your case is
sunk. The time spent preparing your client for the deposition is
therefore invaluable.

Preparation Sessions.
You should usually engage in multiple preparation sessions.

The first one should be at the outset of the case. You need to explain
the litigation process, including the fact that your client’s deposi-
tion will be taken and that you will guide them through the pro-
cess. There is no need to go into the nuances of the process at this
first discussion of a deposition. Your client is likely to be nervous
about the process and you should put her at ease by explaining that
all of the client’s questions will be answered and that you will be
there to protect her from abusive or unfair questions. But it is also
important to get your client thinking about the deposition and its
importance.

Anywhere from a week before the deposition to a day or two
before the deposition, you should set aside a large block of time
to prepare your client for the deposition itself. Do not wait until
the day of the deposition. There will not be enough time to cover
all of the issues that need to be discussed. Also, if you uncover a
problem (e.g., your client cannot explain in a few short sentences
what she is seeking in the lawsuit), you will not have sufficient time
to address and solve it.

Issues to Cover.
There are many issues to cover in the preparation meeting. I

like to start with the reasons the deposition is being taken in the
first place. Explain that the deposition is being taken by your adver-
sary. Explain that it is natural for a plaintiff to feel dejected and
defeated after the deposition, even if it went well. Explain that the
other lawyer will be making mental notes regarding how well your
client handles the tough questions. Explain that you will not be ask-
ing questions because you do not want to reveal your strategy to
the other side. Discuss the transcript that will be created and that
the opposing lawyer is looking for “nuggets”– short leading ques-
tions that you will be forced to answer with a yes or no answer –
based on the answers given at the deposition. Explain that sarcasm
does not come across in a written deposition transcript and that your

A YEAR OF LIVING
DANA-GEROUSLY
(Continued from page 3)

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,
trends in the law, practice skills or techniques, professional
issues, new books and resources, etc. They can be
objective or opinionated, serious or light, humble or self-
aggrandizing, long or short, original or recycled. They can
be articles, outlines, opinions, letters to the editor, cartoons,
copyright-free art, or in any other form suitable for
publication.

For information, contact Lawnotes editor Stuart
M. Israel at Martens, Ice, Klass, Legghio & Israel, P.C.,
Suite 600, 306 South Washington, Royal Oak, Mich igan
48067 or (248) 398-5900 or israel@martensice.com.
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client should not get too friendly with the other lawyer. Clarify the
impeachment process and how the other lawyer will use the depo-
sition at trial if your client changes his story from what was said
in the deposition.

Explain the Purpose.

Clients often perceive the deposition as the time to tell their
story. They need to know that opposing counsel may not allow them
to do that and that they should not feel like they need to get all of
the story across to the other lawyer. Explain that you will be the
one asking the questions of the client at trial and, if the case does
not settle, that the trial will be the time to tell the whole story. Clients
should be told to listen and understand the question before they
begin to answer. They should be told that they should not hesitate
to ask that a question be re-read or reformulated if there is any part
of the question that they do not understand. Tell the client not to
volunteer and to answer questions with a simple yes or no answer
if the question calls for it. But also explain that some questions will
call for an explanation or a narrative answer.

You should explain your role in the deposition and the broad
nature of questions that may be asked. Explain that you may
object and that your client should listen to your objection even
though the objection is being made to preserve the record. Clients
should understand that unlike a real trial, there is no judge or ref-
eree and that they will have to answer questions that you might
object to at trial.

Make the court reporter’s job easier by explaining the rules.
No talking while the lawyer is talking. Use words, not un-huh.
Describe or avoid gestures like nodding or shaking your head. Look
at the questioning lawyer or the court reporter while answering ques-
tions. Explain that you will call for periodic breaks, but that if the
witness needs a break at any time, that he or she should say so.

Discuss and analyze your theory of the case and your oppo-
nent’s theory of the case. Your client needs to understand neces-
sary elements of your case and whether his or her testimony will
be needed to prove them. Go over the factual allegations and counts
of the complaint. Go over the key documents and discovery
responses. Discuss the law applicable to the case and what evidence
will be necessary to prevail.

Role Playing.

Role play with your client. Take the difficult questions and have
another lawyer from your office or yourself pretend to be the oppos-
ing counsel. Go on the record and see how your client responds.
Be tough and show the traits that you expect to see from your oppos-
ing counsel. But once the session is over, build back the confidence
of your client until he feels comfortable with the process. If you
have experience with other depositions involving your opponent,
explain the tricks that he or she is likely to employ. Explain that
lawyers will frequently paraphrase what the deponent has said and
attempt to get the witness to agree with what they have said. Tell
your client not to agree with such statements unless they are
100% accurate. Talk about when it is ok to say “I don’t know” and
“I don’t recall.” Explain that it is important not to guess or spec-
ulate, particularly about dates, times and sequences. If there are doc-

uments that will better answer a question, tell your client to refer
the questioning lawyer to those documents.

Dealing with Trick Questions.
Some lawyers like to begin a deposition with a difficult ques-

tion to throw the witness of balance. On the issue of damages, pre-
pare your client for the question: “What are you seeking out of this
lawsuit?” A answer that is not thought out may turn into a high-
light in the opposing lawyer’s opening statement. For instance, the
other lawyer might say, “you will learn from Mrs. Jones’ own mouth
that all she is seeking from this lawsuit is money. Her lawyer may
talk to you about sending a message to the corporate community
or the importance of vindicating the violation of civil rights, but
for Mrs. Jones, this case is only about money.”

It is also important to discuss the law of mitigation of dam-
ages. You should have already discussed this topic with your
client at the outset of the case. But in the deposition preparation
session, reiterate what the law requires and discuss the efforts that
your client has made to find another job. Read or paraphrase the
jury instruction so your client will know how the jury will look at
his or her efforts to find another job. If you client has turned down
a job, discuss why that decision was made. Review the jobs that
were applied for and the listing of companies that have been con-
tacted. Ask about any interviews that your client received and what
was said during the interview process.

Confirm Your Client’s Comfort Level.
After all is said and done, ask your client if she feels prepared.

Ask whether she would like to have another preparation session.
Even if you and the client feel comfortable with the level of
preparation, meet again for a half hour or so before the deposition
to discuss any lingering issues or to answer any questions that your
client may think of after he or she leaves your office. You will then
have the satisfaction of knowing that you did all you could to pre-
pare the client for the deposition. Your efforts will be rewarded. �
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WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is
elusive. And you just can’t find the
perfect topic. You make the excuse
that it’s the press of other business

but in your heart you know it’s
just writer’s block. We can help.
On request, we will help you

with ideas for article topics, no strings attached, free con-
sultation. Also, we will give you our expert assessment of
your ideas, at no charge. No idea is too ridiculous to get
assessed. This is how Larry Flynt got started. You have been
unpublished too long. Contact Lawnotes editor Stuart M.
Israel or associate editor John G. Adam at Martens, Ice,
Klass, Legghio & Israel, P.C., 306 South Washington,
Suite 600, Royal Oak, Mich igan 48067 or (248) 398-5900
or israel@martensice.com.
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SIXTH CIRCUIT BOTH
EXTENDS AND LIMITS THE

REACH OF RETALIATION
CLAIMS

William M. Saxton
Butzel Long

The anti-retaliation provision of Title VII of the Civil Rights
Act of 1964, as amended, forbids an employer from “discriminating
against” an employee or job applicant because the individual
“opposed any practice” made unlawful by the Act or “made a
charge, testified, assisted or participated in “a Title VII proceed-
ing or investigation.1 42 U.S.C. § 2000e-3(a).

In Burlington Northern & Santa Fe Railway Company v.
White, 548 U.S. ____, 165 L.Ed. 2d 345 (2006), the Court declared
that the anti-retaliation provision does not limit the actions that it
forbids to those that are related to employment or that occur in the
workplace and is not confined to actions that affect the terms and
conditions of employment.

In order to state an actionable claim for unlawful retaliation
a plaintiff need only show “that a reasonable employee would have
found the challenged action materially adverse which in this con-
text means it well might have dissuaded a reasonable worker
from making or supporting a charge of discrimination.” Burling-
ton, 165 L.Ed.2d at 359.

Burlington makes clear that the objective of the anti-retalia-
tion provisions of Title VII is to interdict employer actions that are
likely to deter victims of discrimination “from complaining to the
EEOC, the courts and their employers”. Burlington, 165 L.Ed.2d
at 360. What is the reach of that objective?

Associational Retaliation

Thompson v. North American Stainless LP, 520 F.3d 644 (6th
Cir. 2008) addressed whether the anti-retaliation provisions of Title
VII extend to employees who personally did not engage in protected
activity but who are so closely related to or associated with a per-
son who did engage in protected activity, “that it is clear that the
protected activity motivated the employer’s actions.” (emphasis
added). Thompson, 520 F.3d at 646.

Thompson and his fiancée were employed by North Ameri-
can Stainless. Their relationship was common knowledge. About
three weeks after Thompson’s fiancée filed an EEOC sex dis-
crimination charge he was terminated, allegedly for performance
based reasons.

Thompson then filed an EEOC charge and Title VII action
claiming that he was terminated in retaliation for his fiancée’s hav-
ing filed an EEOC charge. The district court granted summary judg-
ment for the employer, holding that under its plain language Title
VII does not permit a retaliation claim by a plaintiff who did not
engage in any protected activity.

In a 2 to 1 decision, the Sixth Circuit reversed and held that
Thompson stated an actionable claim for retaliation even though
he had not engaged in any protected activity.

The majority decision acknowledged that its holding did not
comport with the plain and unambiguous language of the statute.
But, relying on Burlington, they held that the overriding purpose
of the statute trumps its literal language. The dissent argued that
the statute should be enforced according to its plain language rather
than its perceived purpose.

Other circuit courts of appeal that have considered the same
question have ruled that the plain meaning of the statute controls
and precludes an associational retaliation claim. Holt v. JTM
Industries, 89 F.3d 1224 (5th Cir. 1966); Elsen v. St. Tammary Parish
Sheriff’s Office, No. 07-30693, 2008 WL 2315667 (5th Cir. June 6,
2008); Fogelman v. Mercy Hospital, 283 F.3d 561 (3d Cir. 2002);
Smith v. Riceland Food, Inc., 151 F.3d 813 (8th Cir. 1998).

The Sixth Circuit holding poses perplexing questions. How
closely related to, or associated with, the person engaged in pro-
tected activity does the person claiming associational retaliation
have to be? How do you determine whether and to what extent the
employer had knowledge of the relationship or association? What
evidence is required to make it “clear” that the protected activity
engaged in by one employee motivated the employer to take some
adverse employment action against another employee who did not
engage in any protected activity?

Coworker Retaliation
For the first time, the Sixth Circuit in Hawkins v. Anheuser-

Busch, Inc., 517 F.3d 321 (6th Cir. 2008) recognized a claim for
coworker retaliation under Title VII.

Plaintiff Cherri Hill (“Hill”) complained to her union steward,
her supervisor, an assistant manager and a human resources inves-
tigator that one Bill Robinson (“BR”), a non-supervisory coworker,
sexually harassed her on numerous occasions by making sexual
overtures to her, inappropriately touching her and making lewd and
sexual comments “all the time”. BR was a serial sex harasser. The
company had previously discharged him for conduct involving other
women employees but he was reinstated after a six month disci-
plinary suspension by virtue of a grievance/arbitration decision.

A few weeks after Hill reported the allegations of BR’s sex-
ual harassment, but before the company had completed its inves-
tigation, someone set fire to her car while it was parked at her home.
Hill told her supervisor that she believed BR set fire to her car
because she complained about him sexually harassing her. The
supervisor was also aware of rumors that BR had set the fire which
emanated from comments made by other employees. The company,
however, did not undertake any investigation of Hill’s allegation
that BR set fire to her car.

In order to establish a prima facie case of retaliation an
employee must establish that (1) he or she engaged in protected
activity, (2) the employer knew of the exercising in protected activ-
ity; (3) an adverse employment action was subsequently taken
against the employee, and (4) there was a causal connection
between the protected activity and the adverse employment action.
Hawkins, 517 F.3d at 345.

Although Hill suffered no adverse employment action affect-
ing her terms and conditions of employment, the 6th Circuit held
that she could pursue her claim against the employer for coworker
retaliation. Taking into account the Supreme Court’s declaration
in Burlington, supra, that an “adverse employment action,” is any
action that might well dissuade a reasonable worker from making
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or supporting a charge of discrimination, the 6th Circuit held that
the company’s failure to investigate Hill’s charges of co-worker
retaliation was effectively an adverse employment action.

The Court held that an employer will be held liable for a
coworker’s actions if (1) the coworker retaliatory conduct is suf-
ficiently severe so as to dissuade a reasonable worker from mak-
ing or supporting a charge of discrimination, (2) supervisors or
members of management have actual or constructive knowledge
of the coworker’s retaliatory behavior and (3) supervisors or
members of management have condoned, tolerated or encouraged
the acts of retaliation, or have responded to the plaintiff’s complaints
so inadequately that the response manifests indifference or unrea-
sonableness under the circumstances. Hawkins, 517 F.3d at 347.

In this case the court concluded that a jury could find that
Anheuser-Busch’s failure to investigate Hill’s allegation that BR
set fire to her car “was both indifferent and unreasonable.”

This decision raises some interesting questions from a prac-
tical standpoint. Other than interviewing parties of interest what
capabilities do supervisors and managers have for investigating
alleged retaliatory acts that occur during non-working times and
off company premises? What degree of proof is required to find
an employee guilty of non-work time, off company premises
alleged acts of retaliation? Preponderance of evidence? Clear and
convincing evidence? If Anheuser-Busch had advised Hill to
report the matter to the police and offered the company’s cooper-
ation in any police investigation, would that have passed muster
with the 6th Circuit?

Retaliation For Cooperating In An Employer’s 
 Internal Investigation.

Does the anti-retaliation provision of Title VII2 protect an
employee from being terminated because she cooperated with her
employer’s internal investigation of a sex harassment complaint
made by another employee? The U.S. Supreme Court will hear argu-
ment on this question on October 6, 2008 in Crawford v. Metropoli-
tan Government of Nashville, Tenn., 211 Fed. Appx. 373 (6th Cir.
2006), cert. granted, 128 S.Ct. 1118 (2008).

Vicky Crawford was discharged, allegedly for embezzlement
and drug use, approximately six months after she gave a statement
in the course of the employer’s internal investigation of another
employee’s complaint of sexual harassment by the employer’s
employee relations director, one Gene Hughes. The human
resources director assigned to investigate the complaint inter-
viewed Crawford. Crawford told the investigator that Hughes had
sexually harassed her and that she had witnessed Hughes sexual
harassment of other women employees. No EEOC charge had been
filed at the time of the employer’s investigation or prior to Craw-
ford’s discharge.

Crawford subsequently filed an EEOC charge and a Title VII
action alleging that she was discharged because she reported
Hughes’ sexually harassing behavior during the employer’s inter-
nal investigation. The district court granted summary judgment for
the employer, holding that Crawford’s participation in the
employer’s internal investigation was not protected activity under
Title VII because the investigation was not conducted pursuant to
a pending EEOC charge. The 6th Circuit affirmed.

The 6th Circuit said that Crawford had not herself opposed any
unlawful discrimination as contemplated under Title VII because
she did not take any overt opposition action. She did not instigate
or initiate any complaint. She only gave information to the
employer’s investigator. The 6th Circuit said that this is not the kind
of “overt opposition” required for protection under Title VII.

Further, the Court held that Crawford’s participation in an inter-
nal investigation initiated by the employer in the absence of any
pending EEOC charge is not protected activity under the partici-
pation clause of the anti-retaliation provision of Title VII.

It is impossible to reconcile the 6th Circuit’s holding in Craw-
ford, supra, with the rationale applied in Thompson v. North
American Stainless, supra, and Hawkins v. Anheuser-Busch, supra.

In Crawford the court effectively ruled that the literal language
of Section 704(a) of Title VII determines and limits the reach of
the anti-retaliation provision. In North American Stainless and
Hawkins the court ruled the reach of the anti-retaliation provision
is not circumscribed by its literal language but is measured by the
objective of the statute.

In Burlington, supra, the Supreme Court declared that the pur-
pose of the anti-retaliation provision of Title VII is to prohibit
“employer actions that are likely to deter victims of discrimination
from complaining to the EEOC, the courts and their employers,”
165 L.Ed.2d at 360 (emphasis added).

Employer internal investigations play an integral role in pur-
suing the objective of Title VII. If participating in an employer inter-
nal investigation of discrimination is not protected activity witnesses
and victims will likely be reluctant to be forthcoming with infor-
mation. This in turn would undermine the objective of Title VII as
declared in Burlington. The odds are thus much in favor of the
Supreme Court overruling Crawford.

Epilogue
To establish a prima facie case of retaliation a plaintiff must

show (1) participation in a protected activity, that is known to the
employer, (2) an adverse employment action, and (3) a causal con-
nection between the protected activity and the alleged adverse
employment action.

Though Burlington, supra, and the cases noted above have
expanded the definition of “adverse employment action”, they have
not altered the burden of persuasion on the plaintiff to show a causal
connection between the protected activity and alleged retaliatory
action. And, to carry that burden plaintiff should be required to show
more than temporal proximity, as declared in Thornton v. Federal
Express Corp., ___ F.3d ___ (6th Cir. June 24, 2008).

Third, plaintiff’s Title VII claim that FedEx retaliated
against her because she complained about Bragorgo’s
harassment also lack evidentiary support. The mere fact
that she was terminated after having filed a complaint with
the [EEOC] does not justify an inference that there is a
causal connection between the two events. We therefore
find no error in the award of summary judgment to
FedEx on plaintiff’s Title VII retaliation claim. (empha-
sis added)

— END NOTES —
1Similar language is found in the Age Discrimination In Employment Act (ADEA), 29
U.S.C. § 623(d) and the Americans With Disabilities Act (ADA), 42 U.S.C. § 12203(a).

242 U.S.C. § 2000e-3(a). �
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LIGHTS, CAMERA, ACTION:
THE NLRB VIDEO

TESTIMONY PILOT
PROGRAM

Joseph A. Barker
Regional Director — Region 13 (Chicago)

National Labor Relations Board*

On January 8, 2008, the General Counsel announced that the
Board had authorized the General Counsel to implement a two-year
Pilot Video Testimony Program in representation case hearings. The
pilot program was recommended by the General Counsel based on
a report from a committee composed of Agency personnel (includ-
ing this author) to assess whether the use of video testimony
would enhance the Agency’s ability to process representation
cases in a manner that was more efficient and responsive to the pub-
lic’s needs. The committee advised the General Counsel that
using video testimony, in limited circumstances, might be bene-
ficial to both the parties and the Agency, and might allow for a more
complete record in situations where a party, witness, or represen-
tative was unable to appear in-person. In particular, it was noted
that delays due to the unavailability of witnesses could often be
addressed by allowing the witness to testify via videoconference.

Presently, the pilot is limited to the taking of video testimony
in pre- and post-election representation cases, although the com-
mittee drew heavily from the experience in various Regional
offices concerning the use of video testimony in unfair labor
practice hearings. Similarly, by employing the procedure in post-
election cases, Regions will be provided with the experience of
using video testimony when credibility is at issue.

“Good Cause” Factors for Use of Video Testimony
There remains a strong preference for hearings in which all

parties, witnesses, and the hearing officer are located in the same
hearing room. However, there may be circumstances that warrant
the use of video testimony. Under the pilot program, Regional Direc-
tors have the discretion to decide on a case-by-case basis whether
there are compelling circumstances demonstrating “good cause”
warranting the use of video testimony. Although it is preferable if
all parties agree to the use of video testimony, the Regional Direc-
tor has the discretion to order the use of video testimony over the
objection of a party when warranted. Also, the Regional Director
has the discretion to refuse to use video testimony even if the par-
ties are in agreement to use it.

In exercising this discretion, the Regional Director may look
at such factors as:

• the availability of the participants and proximity of the par-
ticipants to the hearing site;

• the adequacy of the available videoconference facilities, and
any technological issues;

• the anticipated length and scope of the hearing;

• the number, length, and types (e.g. affidavits) of documents
likely to be in evidence;

• the number of witnesses who would testify by video and the
expected length of their testimony;

• the types of issues the testi-
mony addresses;

• the potential cost of using
video testimony versus
travel costs; and

• the position of the parties.

Four scenarios where the use of
video testimony could arise involve:

• a witness at a location remote from the hearing site;

• a representative at a remote location;

• the hearing officer at the Regional Office, but the parties and
witnesses at a remote location; or

• multiple locations are involved (for instance the hearing offi-
cer is in one location, witnesses are at another, and repre-
sentative(s) are in still another location).

Absent unusual circumstances, it is anticipated that video tes-
timony should take place from a neutral location, either from the
offices of another Region or another government agency. In excep-
tional circumstances, the videoconference equipment of a com-
mercial establishment may be utilized. However, the cost of using
such equipment may preclude its use for anything but a brief wit-
ness. Further, if videoconferencing from a neutral location is not
feasible, the Regional Director may consider using a party’s pri-
vate video equipment where it will facilitate the timely and qual-
ity processing of the representation case.

Handling the Use of Documents
One of the more difficult issues arising from the use of video

testimony is the handling of documents, particularly affidavits.
When a request for the use of video testimony arises, the Region
will discuss with the parties the number, length, and types of doc-
uments anticipated for introduction at the hearing so that the
Regional Director may make an informed decision whether to per-
mit video testimony. All Regions have video document readers avail-
able for use.

Feedback
In order to assess the success of the pilot program, the Region

will request parties any party representatives who participate in
video testimony hearings to provide feedback by responding to a
questionnaire that will be distributed by the hearing officer at the
close of the hearing. Participants will be asked such questions as:
(1) How would you rate the overall effectiveness of using video tes-
timony in this hearing? (2) Do you believe the use of video testi-
mony allowed you to examine or cross-examine the witness(es)
effectively? (3) Do you believe the use of video testimony allowed
for the development of a more complete record? (4) Do you
believe the NLRB should be more willing to expand the use of video
testimony?

The information from the questions will then be entered by the
Region into an e-Room database maintained by the Agency. Fur-
ther, Regional Directors will submit a report in each case where
video testimony was requested by a party and/or conducted. The
Agency will maintain a nationwide database to capture informa-
tion as to representation cases in which parties have requested and/or
used video testimony. With the Regions’ memoranda and the par-

“Technological mastery!”
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ties’ evaluations, the committee will assess the pilot program and
provide the General Counsel and the Board with an informed rec-
ommendation as to whether, and if so to what extent, video testi-
mony should be permanently incorporated into the Board’s pro-
cedures.

Since the pilot program began, no reports have been made by
Regions that the use of video testimony has come up in a repre-
sentation case, although there continue to be occasions in unfair
labor practice litigation.

The Detroit Fury Case
Prior to the pilot program, the Board considered the use of

video testimony in only one instance, and that involved an unfair
labor practice hearing in Detroit Fury, Case 7-CA-45132. Rather
interestingly, it was the General Counsel, and not a party, who was
opposed to the use of video testimony in lieu of live testimony. The
Board, in an unpublished decision, denied a special appeal from
the General Counsel to a ruling by the administrative law judge
allowing for such where the witness was to testify from the
Regional office in Tampa, florida, the parties would participate in
the video conference hearing from the Detroit Regional office, and
the judge would participate from the Washington headquarters.

The General Counsel’s opposition to the use of video testimony
was based on his willingness to accommodate the witness, who was
the assistant head coach of the Tampa Bay Buccaneers, and have
him testify during the week he was scheduled to be in Detroit as
part of the team’s football gave with the Detroit Lions. The Gen-
eral Counsel argued, to no avail, that the Board in Westside Paint-
ing, Inc., 328 NLRB 796 (1999), had previously pointed out in deal-
ing with the use of teleconferencing that the Board’s Rules and
Regulations (Sec. 102.30) “expresses a preference for live oral tes-
timony and therefore we construe it to require the physical pres-
ence in the hearing room of the witness being examined orally.”
Alternatively, the General Counsel proposed that the resumption
of the hearing take place in the Tampa Regional office, thereby
allowing for live testimony and the physical presence of the wit-
ness and any rebuttal witnesses before the judge, the alleged dis-
criminatee, and the parties. Although the Board denied the special
appeal without prejudice to the right to raise the same matters on
any exceptions to the judge’s decision, no party filed exceptions
to the judge’s decision, even though he made favorable credibil-
ity resolutions regarding the witness’s video testimony.

Experiences with Video Testimony before the Pilot Program
Prior to the advent of the pilot program, there was only one

known instance by the committee where video testimony was
utilized in a representation case. That occurred in the wake of the
flight restrictions following 9/11. The hearing officer was located
in the Resident Office and the employer was at a remote location.
The parties agreed in advance to the arrangement and waived the
right to request review of the use of video testimony. The employer
provided copies of exhibits, which were rather limited, prior to the
hearing.

There have been a few more instances where video testimony
was used during unfair labor practice trials by consent of the par-
ties and the administrative law judge. In Sunoco, Inc., 3-CA-
25293, etc., a corroborating witness was unavailable for the hear-
ing held in Buffalo because he was attending training mandated by

the Employer in the Pittsburgh area. The Employer agreed to
allow the witness to leave the training for a sufficient time to allow
him to travel to the Pittsburgh Regional office to testify by video.
IN another case in Region 6, the trial took place in Pittsburgh, but
one of the witnesses was pregnant and did not want to travel to the
hearing, so the parties agreed to video testimony. In another
Region 7 case, Huron Valley Sinai Hospital, 7-CA-50192, because
of the unavailability of a witness on the day of the scheduled hear-
ing, the parties agreed to allow the witness, in the presence of the
parties, to testify by video in Detroit the following week while the
administrative law judge remained in Washington.

The administrative law judge in a Region 13 case, over the
objection of the Respondent, was prepared to allow the video tes-
timony of an alleged discriminatee from the Denver Regional office,
who had been located only a few days before the scheduled hear-
ing, while the judge and the parties were located in Chicago. The
case settled before the hearing actually opened, in large part
because of the availability of the discriminatee by video confer-
ence to agree to the terms of the settlement.

However, in a Region 9 case, the judge refused a request by
the General Counsel to use video testimony over the objection of
the Respondent. The General Counsel was reluctant to pay for the
cost of flying the witnesses from four other Midwestern cities to
the Dayton trial for rather limited, corroborative testimony. The
judge agreed with the Respondent that it was entitled to cross-exam-
ine the witnesses in person.

Conclusion
In the appropriate circumstances, the NLRB is clearly

interested in experimenting with the use of video testimony to
supplement, rather than replace, live testimony in its hearing
process. Parties should consider proposing the use of video
testimony under the pilot program where vital testimony might
otherwise go unheard because of a witness’ unavailability.

— END NOTE —

*The views expressed are those of the author and do not reflect the official policy or practice
of the National Labor Relations Board, although the author has borrowed heavily from mem-
orandum issued by the Office of the General Counsel and Division of Operations-Manage-
ment that are available to the public. �
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“Judge Ug-Mug isn’t very intellectual, but I’ve
always found hm to be fair.”

KELMAN’S CARTOON

Editor’s Note: This Kelman Cartoon originally appeared in Legal Times and is
reprinted with permission.

0007-09:3996-04  1/26/09  12:32 PM  Page 9



Page 10 LABOR AND EMPLOYMENT LAWNOTES (WINTER 2009)

MANAGING A DOWNTURN:
HOW TO MAKE LAYOFFS

IN EUROPE
Paul A. Callaghan

Taylor Wessing LLP

The global economic downturn means that most employ-
ment lawyers are spending a significant proportion of their work-
ing time advising clients on laying off employees or alternatively
advising those employees who have been laid off. In an increas-
ingly globalised workplace it is important to understand that US
principles of at will employment rarely apply around the world.
Although US attorneys would not expect to be giving advice
regarding a client’s operations overseas, it is useful to be alert to
the basic principles that may apply in a layoff situation in other parts
of the world. This article focuses on Europe with a particular empha-
sis on the UK, one of the US’s major trading partners.

Under UK law there is no at will employment. All employees
have a contract of employment implied as a matter of law even if
there is no written document saying that they have an employment
contract. In addition, employees need to be given a minimum level
of notice of the termination of their employment. Although the statu-
tory minimum is basically one week until an employee com-
pletes two years of service and then one week per year of service
for each complete year up to a maximum of 12 weeks only very
low-level employees will receive this minimum notice. To use a law
firm as an example, a secretary for example could expect to be enti-
tled to at least a month’s notice of termination from the outset of
her employment. A professional, including associates in law firms,
could expect a contractual entitlement to three months and senior
executives often receive six months and sometimes even an enti-
tlement to 12 months notice of termination. This however is not
the end of the story.

All employees in the UK with one year’s service of more have
a statutory right not to be unfairly dismissed. What the law says
is unfair is not necessarily what an employer might think is unfair.
However, an economic layoff, which in the UK is referred to as a
redundancy, is a potentially fair reason for termination the UK. It
is important to avoid an unfair dismissal wherever possible as a suc-
cessful claim for unfair dismissal will result in compensation
based on an employee’s loss of earnings currently up to a maxi-
mum of £63,000 (which is approximately US $100,000). This
assumes there was no discrimination element in the selection. Dis-
crimination is prohibited in the UK on grounds of sex, race, dis-
ability, sexual orientation, religion and belief and age. Where dis-
crimination is found compensation is potentially uncapped.
Although there are no punitive damages, all economic losses will
be compensated and an award for what is described, as “injury to
feelings” will also be made.

In addition, an employee made redundant is entitled to a
statutory redundancy payment. However, a statutory redundancy
payment is a relatively small sum. It is currently £330 (under
US$600) for each complete year of service during which the
employee was less than 41 and one and a half times this for each
complete year of service where the employee was over the age of
41. However, many big companies and certainly those who are
unionised will have enhanced redundancy plans in place which will
entitle employees to greater sums.

Although redundancy is a potentially
fair reason for terminating their employee
under UK law that is not the end of
the story. If a fair process has not
been followed the termination will
be unfair even if there are good
economic reasons for terminating the
employee. What this means in prac-
tice is that unless an employer con-
sults with an employee for at least two weeks before they are noti-
fied of their termination due to economic reasons the dismissal will
be unfair. The employer needs to consult with the employee
before they have made a final decision to terminate the employee.
This means that creating a list of names of those the employer
wishes to make redundant before any consultation process has taken
place will potentially render all of those terminations unfair. The
employer has to consult with all the employees doing the type of
job where there are going to be reductions. In other words the
employer cannot make his or her mind up as to who to terminate
and only consult with them. However if, to keep the law firm exam-
ple, he or she were to need fewer secretaries he or she would need
to consult with all of the secretaries, apply objectively fair selec-
tion criteria and discuss this with the potentially affected secretaries
before at the end of the process confirming the redundancies of those
who scored bottom. This minimum 14-day consultation period
needs to include at least three individual meetings with all of the
potentially affected employees. These meetings need to discuss the
reasons why the proposed redundancies are taking place, the
employers proposed selection criteria for deciding who is to be ter-
minated and needs to look at alternatives to both the redundancy
and to consider whether there are any vacancies across the com-
pany that can be offered to the potentially affected employees. The
employer also needs to listen to everything that the employee has
to say in relation to the situation and to respond to any suggestions
they make. The employer does not need to agree to anything that
the employee wants but does need to carefully consider it.

This system is clearly very different and alien to US employ-
ers who may be used to simply notifying employees that they are
to be terminated. The consultation process is two-way and is
meant to legitimise the employer’s decision. Philosophically it sug-
gests more of a partnership in the workplace than a management
free to make decisions it chooses without any employee input.

This consultation process is extended even further where
there are large-scale lay offs. Then in the UK there a requirement
to consult which on the face of it looks similar to the employment
under the US WARN Act but in fact goes much further.

Where an employer proposes to dismiss between 20 and 100
employees within a 90 day period they are required to consult with
employee representatives at least 30 days before the first dismissal
takes effect. This is increased to 90 days where there are 100 or
more employees to be dismissed within 90 days.

These employee representatives will either be the recognised
trade union if there is one or alternatively an employer is required
to facilitate the election of employee representatives to participate
in this consultation process. Once these elections have taken place
and the representatives exist the employer then needs to hold a series
of meetings over the consultation period to discuss its reasons for
the redundancies, its proposed selection criteria, the proposed
payment it plans to give to any employees terminated and ways to
avoid the redundancies. They need to consult with a view to
reaching agreement with the representatives. If this does not take

“Managing a downturn!”
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place or if the consultation inadequate, there is a punitive award
of up to 90 days pay per employee that can be awarded by a UK
Employment Tribunal. This is therefore a potentially important fac-
tor slowing an employer’s decision to layoff workers in the UK.
An employer either follows these processes or risks potentially sig-
nificant legal claims which in the short-term at least could reduce
any economic benefit of the layoffs which was intended in the first
place.

The UK, believe it or not, has the legal system which is the
closest to the US than any other in continental Europe. In France
and Germany the position is even more restrictive.

In Germany as well as similar individual selection criteria to
those in the UK, there are more extensive collective consultation
obligations. In Germany these kick in where only five employees
in enterprises with more than 20 employees altogether are to be
made redundant. The Scale increases when large enterprises are
making layoffs. In Germany Works Councils which are elected bod-
ies of the employees are also extremely common. They can be
formed in all companies with five or more employees if the
employees request it. Most companies do in fact have Works
Councils. It is far rarer to sue a Works Council in the UK than in
Germany where they are the norm rather than the exception. The
Works Council has to be informed before any employee can be ter-
minated otherwise their termination is null and void. Wherever there
are dismissals to be made, it is vital for a Works Council to be con-
sulted as early as possible. Where there is a major restructuring,
the company is required to attempt to agree with the Works Coun-
cil a series of enhanced benefits for the employees who may be
affected. This is known as a social plan. The Works Council sys-
tem is part of what the Germans describe as a system of co-deter-
mination. In other words, the employer and the employee make
decisions together. Needless to say this is extremely different to the
US model and even the UK model.

In France, unlike in the UK and Germany, when there is a
redundancy situation a company is under an obligation to look for
redeployment opportunities throughout the whole group of com-
panies both within France as well as around the world. There are
also, more often than not, collective bargaining agreements which
determine the criteria that will be used by the company when select-
ing employees to be terminated. The collective consultation obli-
gations kick in when only two employees are made redundant over
a 30-day period in France. In companies with less than 50 employ-
ees, employees will be offered the chance to elect representatives
and in those with 50 or more employees there will be a Works Coun-
cil that as in Germany needs to be involved in the process other-
wise any terminations will be void.

It can be seen that the attitude to economic layoffs in Europe
and the US is very different. While the US considers it to be a man-
agerial prerogative to make such decisions, in many parts of
Europe, employees and their representatives have a right to be
involved in the decision making process. Even in the UK where
there are fewer employee rights, failure to consult with employ-
ees will result in increased liabilities for unfair dismissal. The key
message needs to be advising US clients with European operations
that they really do need to take local advice and not think for one
moment that following US law will avoid liabilities. �

AN OVERVIEW OF THE
NLRB’S DECISIONS IN

TOERING ELECTRIC AND
OIL CAPITOL

Sarah Pring Karpinen
Region 7, National Labor Relations Board

In 2007, the Board issued Toering Electric Co., 351 NLRB No.
18 (September 29, 2007) and Oil Capitol Sheet Metal, Inc., 349
NLRB 1348 (2007). Both decisions affect cases involving salting
campaigns. In Toering, the Board created a threshold requirement
in refusal to hire cases that an individual who applied as a salt was
genuinely interested in working for the targeted employer. In Oil
Capitol, the Board established a new evidentiary requirement that
a salt that was discriminately refused hire, fired or laid off prove
that he or she would have worked for the entire period claimed in
a backpay specification.

What is salting?
During a traditional salting campaign, a union sends its mem-

bers to work on a non-union job site so that they can recruit new
members into the union. A union may also use salts to expose hir-
ing discrimination on the part of the employer, or discover and report
safety violations committed by the employer on the job site. Salts
can be paid union staffers or rank and file members. Some salts wear
union insignia during their job interviews, and note their union
membership prominently on their applications. It is an unfair
labor practice under Section 8(a)(3) of the National Labor Rela-
tions Act (Act) for an employer to refuse to hire an employee
because of their union affiliation or activity.

The Board’s decision in Toering
Prior to its ruling in Toering Electric, 351 NLRB No. 18

(September 29, 2007), the Board presumed that all job applicants
were entitled to the protections of the Act. An employer could
defend against an allegation of hiring discrimination by demon-
strating that it did not hire an individual because it did not believe
the applicant had a genuine interest in employment, but there was
no requirement that an applicant’s interest in employment be
established in the absence of such a defense being raised. Id., slip
op. at 6.

In Toering, the Board limited the Act’s protection to only those
applicants who are “genuinely interested in seeking to establish an
employment relationship with the employer . . .” Id., slip op. at 4.
The burden has been placed on the General Counsel to establish
that an alleged discriminatee has a genuine interest in employment.
This burden must be met before the Board will consider the
respondent employer’s motivations in refusing to extend an offer
of employment.

The burden of proof under Toering:

1. The General Counsel must demonstrate that an alleged dis-
criminatee applied for employment. If the employer fails
to present evidence that would call the genuineness of the
application into question, the inquiry ends. The Board will
not “presume, in the absence of contrary evidence, that an
application for employment is anything other than what it
purports to be.” Id., slip op. at 9.

2. To contest that the application was genuine, the employer
must present evidence that may include:
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• evidence the applicant refused an offer of similar
employment from the employer in the recent past;

• the use of belligerent or offensive comments on the appli-
cation;

• disruptive, antagonistic or insulting conduct by the
applicant during the application process;

• the applicant engaged in other conduct “inconsistent with
a genuine interest in employment.” Id.

A stale or incomplete application may, depending on the
circumstances, serve as evidence that the applicant did not
genuinely seek to establish an employment relationship.
Id.

3. If the employer puts forward such evidence, the burden is
placed back upon the General Counsel to rebut it and prove
by a preponderance of the evidence that the applicant had
a genuine interest in establishing an employment
relationship with the employer. Id. The “ultimate burden
of proof as to the [protected] status of the alleged
 discriminatee-applicant rests with the General Counsel.”
Id.

Batched applications and applying “en masse”:
In Toering, the Board noted that “there is reason to doubt” that

batched union applications, in which a union submits multiple appli-
cations at once to an employer, are authorized by the applicants.
Id., slip op. at 6. This does not mean that batched applications can
never be found to be genuine, however. The fact that a union sub-
mitted applications in batches for its members does not preclude
a finding that those applications were bona fide, as long as it can
be demonstrated that each applicant authorized the union to sub-
mit an application on his or her behalf. Id., slip op. at 9, fn. 51. A
union can establish that it had authorization to submit applications
by producing evidence that it routinely updated its applicant lists
or contacted individuals before submitting their applications to an
employer. GC 08-04, pp.3-4.

Union members sometimes use the tactic of arriving at an
employer’s office in a large group to submit their applications. In
Cossentino Contracting Co., Inc. 351 NLRB No. 31 (September
29, 2007), the employer challenged the genuineness of the inter-
est of 12 applicants in establishing an employment relationship with
evidence that they applied “en masse.” The Board found that this
alone was not a basis for finding that the applications were not gen-
uine. The applicants were orderly when they presented them-
selves at the employer’s office and attempted to submit their
applications in a manner consistent with the employer’s established
procedures. Id., slip op. at 1.

Paid union representatives
The Supreme Court held in NLRB v. Town & Country Elec-

tric, 516 U.S. 85 (1995) that the Board could lawfully interpret the
term “employee” to include paid union representatives working for
an employer as part of an organizing campaign. in Cossentino Con-
tracting, supra, the employer challenged the legitimacy of the appli-
cations of five applicants under Toering because they were paid
union representatives. The Board, without finding that the employer
had put forward sufficient evidence to call the applications of two
staff organizers into question, held that the General Counsel had

presented enough evidence to prove by a preponderance of the evi-
dence that the two applicants had a genuine interest in employment.
Both had the experience and licenses to perform the advertised job
and were able to satisfy their obligations to both the employer and
union. Cossentino, supra, slip op. at 2.

With regard to the remaining three applicants, all of whom were
paid union representatives, the Board noted that the administrative
law judge had found that the representatives could not fulfill their
obligations to both the union and employer at the same time.
Because of this finding, the Board held that the employer had put
forth enough evidence to reasonably call the genuineness of the rep-
resentatives’ applications into questions. This triggered the Gen-
eral Counsel’s obligation to rebut that evidence and prove that the
applicants were truly interested in entering into an employment rela-
tionship with the employer. The case was remanded to allow the
General Counsel to adduce that evidence. Id.

Conduct “inconsistent with a genuine interest in
employment”

In Toering, the Board cited examples of conduct that demon-
strated that an applicant was not genuinely interested in being
offered a job, including mocking a hiring official’s accent during
an interview, making a statement in a threatening tone that an
employer was “messing with the union now,” entering an employer’s
office en masse with a video camera, and defaming the employer
at a public meeting. See Toering, supra, slip op. at 6. It should be
noted that all of these examples came from other cases, and that
the employees involved in the Toering case did not engage in such
conduct.

Whether an applicant’s conduct is inconsistent with a genuine
interest in being hired depends on the conduct and when it
occurred. In A. Gallo Contractors, Inc., supra at *12, evidence that
an applicant had written and distributed a leaflet “bad mouthing”
the targeted employer two years before was not adequate to call
his genuine interest in establishing an employment relationship into
question. The leaflet was not disloyal or otherwise inconsistent with
an interest in employment, especially in light of the amount of time
that elapsed between the distribution of the leaflet and the employ-
ment application.

Evidence establishing a genuine interest in employment
If an employer presents evidence calling an applicant’s gen-

uine interest in employment into question, the General Counsel can
rebut that evidence and establish that the application was bona fide
by evidence that can include evidence that the applicant did one
or all of the following: submitted his or her application in accord-
ance with the employer’s established procedures, arrived promptly
to be interviewed for the open position, made follow-up inquiries
with the employer, had relevant work experience, or applied for sim-
ilar jobs with other employers. Cossentino, slip op. at 2; Dial One
Hoosier Heating & Air Conditioning Co., 351 NLRB No. 48, slip
op. at 7 (September 29, 2007).

Ruling has been limited to salts
The Board’s holding in Toering is broad enough that it could

potentially be applied to non-salting cases. However, the Board has
limited its application only to those cases involving salts. See Gen-
eral Counsel Guideline Memorandum Concerning Toering Elec-
tric Company, GC 08-04 (February 15, 2008) (GC 08-04), p. 2; R.
Sabee Company, 351 NLRB No. 100, slip op. at 2, fn. 7 (Decem-
ber 28, 2007) (discriminatees’ interest in continued employment
in a layoff or discharge case is presumed, and the burden is on the
employer to disprove that interest); Windsor Convalescent Center,
351 NLRB No. 44, slip op. at 15 (September 30, 2007) (individ-

AN OVERVIEW OF THE NLRB’S
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uals refused hire in a successorship case not required to demon-
strate that they had a genuine interest in establishing an employ-
ment relationship with employer).

The Board’s decision in Oil Capitol
The remedy in refusal to hire cases is instatement and back-

pay, and in discharge and layoff cases is reinstatement and back-
pay. There is a rebuttable presumption that backpay should be cal-
culated from the date the discrimination occurred until a valid job
or reinstatement offer is extended. That presumption exists because
“the . . . employer is in the best position to demonstrate that a given
job would have ended or a given employee would have been ter-
minated at some date certain for nondiscriminatory reasons, and
any uncertainty as to how long an applicant, if hired, would have
worked for respondent employer is primarily a product of respon-
dent’s unlawful conduct.” Oil Capitol Sheet Metal, Inc., 349
NLRB 1348, 1348 (2007).

In Oil Capitol, the Board held that the presumption should not
apply in salting cases because “salts often do not seek employment
for an indefinite duration; rather experience demonstrates that many
salts remain or intend to remain with the targeted employer only
until the union’s defined objectives are achieved or abandoned. For
this reason, much of the uncertainty as to the backpay period is
attributable to the union and salt/discriminatee rather than to the
wrongdoing respondent employer, and they are in the best position
to prove the reasonableness of the claimed backpay period. . . .”
Id. at 1348-1349. The General Counsel now must affirmatively
prove that the salt would have worked during the entire backpay
period alleged in the compliance specification. Id. at 1349.

Burdens of proof under Oil Capitol
The employer in a salting case bears the burden of proving that

the affected employee was a salt. Id. at 1349, fn. 6. The General
Counsel must then present affirmative evidence that the employee
would have worked for the entire period claimed in the compliance
specification. Id. at 1349. If the General Counsel fails to prove that
the backpay period should run indefinitely, the salt/discriminatee
will not be entitled to instatement (of reinstatement if the case
involves an unlawful discharge or layoff). Id.

To establish that the backpay period is appropriate, the Gen-
eral Counsel can present evidence regarding the personal circum-
stances of the salt; union policies and practices with regard to salt-
ing campaigns; the Union’s plans with regard to the respondent
employer; instructions the union gave its salts with regard to the
campaign; the employment history of the salt in similar campaigns;
or date regarding the employment of salts the union deployed in
similar campaigns. Id. Even if there is undisputed evidence that the
respondent employer moves its employees from one job to another
when a project is complete, the General Counsel must still present
affirmative evidence that each salt, if hired, would have accepted
such a transfer. Id.

Summary
Toering and Oil Capitol do not spell the end of all salting cases.

It is still unlawful for an employer to discriminate against an
employee because he or she is engaged in a salting campaign. Par-
ties filing or defending refusal to hire cases should be prepared to
submit evidence to the Board regarding the method by which an
application was submitted, the conduct of the applicant during the
interview process, and other factors that may be relevant to deter-
mining whether an application was genuine. Parties in any case
involving salts should start gathering evidence regarding the
appropriate backpay period as early as possible to be prepared for
the compliance stage of the proceeding. �
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UNITED STATES
SUPREME COURT

UPDATE
Regan K. Dahle
Mark W. Jane
Butzel Long PC

The Court currently has six employment and employee-ben-
efits law cases on its docket. It has heard oral argument in some
of these cases.

Last October 6, the Court heard oral argument in Locke v.
Karass, U.S., No. 07-610. The issue in Locke was whether the
Maine State Employees Association (MSEA), which has a pool-
ing arrangement with the Service Employees International Union
(SEIU), violated the constitutional freedom of association rights
of non-member employees of the Maine state government by
charging them agency fees that included representational costs for
litigation expenses incurred by the SEIU on behalf of other bar-
gaining units. The First Circuit, agreeing with the Third and Sixth
Circuits, held that the MSEA did not violate nonmembers’ con-
stitutional rights by charging agency fees to cover these litigation
costs. Relying on Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507,
137 LRRM 2321 (1991), the First Circuit held that “[w]here a unit
enters a pooling arrangement, the pool itself provides a benefit to
the local unit” because “the larger fund will provide resources ...
in return, when the local unit needs them.” The Court granted cer-
tiorari to decide the issue whether a State, consistent with the First
and Fourteenth Amendments, can “condition continued public
employment on the payment of agency fees for purposes of financ-
ing a monopoly bargaining agent’s affiliates’ litigation outside of
a nonunion employee’s bargaining unit.”

On October 7, the Court heard oral argument in Kennedy v.
Plan Adm. for Dupont Savings, No. 07-636, concerning the effect
of a waiver of pension benefits in a divorce decree without a Qual-
ified Domestic Relations Order (“QDRO”). In Kennedy, William
Kennedy participated in Dupont’s savings and investment plan
(“SIP”). William had been married to Liv Kennedy and designated
her as his sole beneficiary under the SIP, but the couple divorced
in 1994. Pursuant to the divorce decree, Liv waived all rights and
interests in William’s retirement plans. However, the couple did not
execute a QDRO regarding the waiver. Moreover, at the time of his
death, William had not executed a document removing Liv as the
SIP beneficiary. William’s daughter, as estate executrix, demanded
that the SIP funds be distributed to the estate, arguing that the waiver
in the divorce decree controlled pursuant to Texas law. Dupont
refused to turn over the assets to the estate, asserting that the ben-
eficiary designation controlled pursuant to ERISA.

The trial court granted summary judgment to the estate fol-
lowing federal common law under ERISA, in which a beneficiary
was not entitled to benefits under an ERISA-governed life insur-
ance plan after waiving the benefits in a divorce decree. The Fifth
Circuit reversed on the grounds that the cases relied on by the trial
court related to life insurance plans, which are categorized as wel-
fare plans under ERISA. The Fifth Circuit reasoned that the
waiver constituted an “indirect arrangement” by which the estate
gained an interest enforceable against the plan, and thus constituted
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an “assignment or alienation” pursuant to ERISA regulations,
which is not enforceable absent a QDRO. Due to the fact that Mr.
and Ms. Kennedy did not execute a QDRO for the SIP plan, the
Fifth Circuit concluded that Liv Kennedy had a right to the ben-
efit. The Court granted certiorari on the issue of whether a divorc-
ing spouse must obtain a QDRO in order to waive his or her right
to receive an ex-spouse’s pension benefits under ERISA. The
Court, after hearing oral arguments, also granted certiorari on the
open question whether ERISA requires a plan administrator to
administer a plan in compliance with the plan documents, even if
benefits have been waived by another document (in this case, a
divorce order that was not a QDRO).

The Court heard oral argument in Crawford v. Metro. Gov’t
of Nashville & Davidson County, Tenn., U.S., No. 06-1595, on Octo-
ber 8. In that case, Vicky Crawford had worked for the defendant
for 30 years. In 2001, the defendant’s assistant human resources
director was investigating an internal complaint of sexual harass-
ment made by several employees against the defendant’s employee
relations director. Crawford provided a statement in that investi-
gation to the effect that the employee relations director had sexu-
ally harassed her and other employees. Well over one year later,
the defendant terminated Crawford allegedly due to embezzlement
and drug use. Crawford sued claiming that the defendant actually
terminated her employment because of the statement she provided
in the defendant’s internal sexual harassment investigation.

The district court granted summary judgment in favor of the
defendant, and the Sixth Circuit affirmed. The Sixth Circuit held
in an unpublished decision that Crawford’s participation in her
employer’s strictly internal investigation, where no Equal Employ-
ment Opportunity Commission proceeding had been initiated,
did not rise to the level of protected “participation” or “overt oppo-
sition” activity under Title VII. The Sixth Circuit affirmed summary
judgment for the defendant and opined that to expand Title VII cov-
erage to protect employee participation in strictly internal employer
investigations would be to discourage employers from conducting
investigations in the first place.

Oral argument in Ysura v. Pocatello Education Ass’n, No. 07-
869 was scheduled for November 3. In that case, the Court granted
certiorari to consider whether “the First Amendment to the United
States Constitution prohibits a state legislature from removing the
authority of state political subdivisions to make payroll deductions
for political activities under a statute that is concededly valid as
applied to state government employers?”

In 2003, the Idaho legislature amended the state Right to Work
Act with the Voluntary Contributions Act which deleted a provi-
sion allowing employers to make payroll deductions for employee-
authorized donations to political committees. The amendment
also contained several restrictions on a union’s use of dues for polit-
ical activities. Upon challenge by a group of unions, the defendant
conceded that the amendments restricting unions’ use of dues for
political activities was unconstitutional. The defendant would not
make the same concession as it related to the prohibition against
payroll deductions for employee-authorized donations to political
committees.

On cross-motions for summary judgment, the district court held
that the payroll deduction prohibition violated the First Amendment
as applied to local government employers, but not as it applied to
employees of the State of Idaho. The Ninth Circuit affirmed the dis-
trict court, finding that the amendment violated the First Amend-
ment as it related to local government employers, because it was
a content-based law with no compelling justification.

On December 1, the Court was scheduled to hear oral argu-
ment in Penn Plaza LLC v. Pyett, U.S. No. 07-581. The central issue
in that case is whether employees covered by a collective bargaining
agreement lose their right to pursue statutory age discrimination
claims in court if the collective bargaining agreement provides that
those claims must be brought through the arbitration/grievance
mechanism in the contract.

Three SEIU Local 32BJ employees, all over the age of 50, were
covered by a collective bargaining agreement that provided that all
discrimination claims were subject to the grievance and arbitration
procedure in the contract as the sole and exclusive remedy. When
these three employees were transferred to less desirable posi-
tions, the union filed grievances alleging, among other things, age
discrimination. The union ultimately declined to take the age dis-
crimination claims to arbitration, and the three employees filed an
age discrimination lawsuit. The defendants moved to dismiss the
suit on the basis of the contract provision providing that the
grievance and arbitration procedure was the employee’s exclusive
remedy. The district court denied the motion and the Second Cir-
cuit affirmed, holding that a collective bargaining agreement pro-
vision waiving an employee’s right to a federal forum with respect
to a statutory claim is unenforceable.

The Court will hear oral argument in AT&T Corp. v. Hulteen,
No. 07-543 on December 10, 2008. In Hulteen, the three plaintiffs
took pregnancy leave between 1968 and 1976. At the time, AT&T
had in place a facially discriminatory service credit policy to cal-
culate employee pension and retirement benefits. Title VII, as
amended by the Pregnancy Discrimination Act of 1978 (“PDA”),
requires employers to accord women who take pregnancy leave the
same benefits as employees who take other types of temporary dis-
ability leave. The plaintiffs would have enjoyed more favorable ben-
efits had AT&T given full-service credit for their pre-PDA leave.

The trial court held in favor of the plaintiffs and found that
AT&T violated Title VII, following Pallas v. Pacific Bell, 940 F.2d
1324 (9th Cir. 1991). In Pallas, the Ninth Circuit held that the fail-
ure of an employer to calculate service credit accrued by an
employee for pregnancy leave taken prior to the passage of the PDA
constitutes a current violation of Title VII because the actual cal-
culation of retirement benefits occurred in the PDA era. An initial
Ninth Circuit panel subsequently reversed the trial court, on the
grounds that despite the holding in Pallas, recent U.S. Supreme
Court authority prohibited a court from finding a retroactive vio-
lation of Title VII. On rehearing, the Ninth Circuit meeting en banc
reversed the original panel, finding Pallas to be controlling law. The
Court granted certiorari to decide whether an employer engages in
a current violation of Title VII, when, in making a post-PDA eli-
gibility determination for pension and other benefits, the employer
fails to restore service credit that female employees lost when they
took pregnancy leave under lawful pre-PDA policies. �
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out necessity of remand. id, at 602. Three Justices, led by Justice
Kelly, dissented. id.

Author’s Note: These opinions are together informative in several
other respects: (1) they provide a clearer roadmap for practition-
ers pursuing or defending against injunctive relief requests in the
public sector; (2) they may illustrate or at very least imply the per-
ils to public sector unions in either not invoking or, once invoked,
not pursuing Act 312 arbitration in timely fashion; and (3) they
evince the Supreme Court majority’s continuing conservatism, not
only as to grants of injunctive relief, but as to the significance of
an employer’s management prerogatives, as well. �

SIXTH CIRCUIT
UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Sixth Circuit Excuses GM’s Failure to Plead Release
as an Affirmative Defense

In Seals v General Motors Corp, Docket No 07-4415
(November 17, 2008), the plaintiff sued GM for an intentional
tort despite having signed a release of claims in exchange for
a buyout package. GM failed to plead the release as an affir-
mative defense when answering the complaint as required
by Rule 8(c). The Sixth Court concluded that the district court
did not err, however, by permitting GM to rely on the release
as a defense after filing a motion for summary judgment. It
explained that “failure to raise an affirmative defense by
responsive pleading does not always result in waiver of the
defense – such as, when the plaintiff receives notice of the
affirmative defense by some other means.” Because the
plaintiff’s counsel had learned from GM’s counsel that GM
intended to assert the defense when it turned over the plain-
tiff’s personnel file during discovery, the Court concluded,
“[the] plaintiff had both notice that the release would be
asserted as a defense and an opportunity to argue that the
release did not encompass the workplace intentional tort
claim.” Writing for the Court, Judge Guy, therefore, rejected
the plaintiff’s contention that GM had gained a “procedural
advantage.”

Cessation of Payments is Clear and Unequivocal
Repudiation of Benefits Under ERISA

At issue in Redmon v Sud-Chemie Inc Retirement Plan
for Union Employees, Docket No 08-5121 (November 18,
2008) was whether the plaintiff’s ERISA claim for sur-
vivor benefits accrued when Sud-Chemie stopped making
annuity payments to her husband upon his death in October
1999, or when it later denied the plaintiff’s claim for bene-
fits filed more than six years later. Writing for a unanimous
panel, Judge Gibbons explained that “a cause of action
accrues [under ERISA] when a fiduciary gives a claimant
clear and unequivocal repudiation of benefits,” which “need
not be formal.” Rejecting the plaintiff’s argument that proper
notice required written repudiation, the Court concluded that
“[t]he cessation of payment was just as clear and unequiv-
ocal as sending a letter stating that her benefits had been
denied.” Because the applicable five-year statute of limita-
tions expired in October 2004 – five years after payments
stopped – the plaintiff’s April 2006 claim for survivor ben-
efits was one and one-half years too late.

MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum, Riddering, Schmidt & Howlett, LLP

Detroit Fire Fighters Ass’n, IAFF Local 344 v City of Detroit,
482 Mich 18, 753 NW 2d 579 (2008)

Pontiac Fire Fighters Union, Local 376 v City of Pontiac, 482
Mich 1, 748 NW 2d 524 (2008)

In each of these cases, the Supreme Court reversed the Court
of Appeals and vacated a Circuit Court order granting the Plain-
tiff Union preliminary injunctive relief preventing Defendant City
from implementing planned layoffs and, in the Detroit case, a
broader plan to restructure its Fire Department. In Detroit, the Court
found Plaintiff Union had not actually demonstrated the City’s plan
would negatively impact firefighter safety and, therefore, it had not
demonstrated either a likelihood of success on the merits of its
claims or irreparable harm to its firefighter members. In Pontiac,
the Court simply found Plaintiff Union had not demonstrated the
irreparable harm prerequisite to preliminary injunctive relief. In
each, the Court found critical shortcomings in the Circuit Court’s
approach to and entry of injunctive relief.

Though the end results were the same, the cases illustrate two
different legal and procedural paths. In Detroit, Plaintiff Union had
urged application of Act 312’s “status quo” provision, MCL
423.243, asserting Defendant City lacked authority to implement
its plans unilaterally because such implementation constituted a
change in the firefighters’ conditions of employment that was inex-
tricably intertwined with and jeopardized firefighter safety. Plain-
tiff argued the plan was, therefore, a mandatory subject of collec-
tive bargaining that could not be implemented absent agreement
or Act 312 arbitration. 753 NW 2d at 582. The Circuit Court, how-
ever, had gone no further than finding the plan “may” implicate a
mandatory subject and “raised questions of fact” about firefighter
safety. id, at 587. The Court, in an Opinion authored by Justice
Young, held that injunctive relief should not have been granted,
because the requisite “inextricably intertwined with safety” find-
ing by the Circuit Court had not been “conclusive and supported
by specific, detailed findings of fact.” id, at 588. Interestingly, Jus-
tice Kelly concurred in the result, but dissented from the majority’s
view that the Plaintiff Union must demonstrate “irreparable harm”
in such a case. It was her view that irreparable harm “should be pre-
sumed” from a violation of Act 312’s “status quo” provision. id,
at 590. The matter was remanded to the Circuit Court for further
proceedings.

In Pontiac, Plaintiff Union took a broader approach, arguing
the planned layoffs constituted a breach of the parties’ bargaining
agreement, an unfair labor practice, a violation of the City’s Char-
ter, and a health and safety violation. 753 NW 2d at 597. Since there
had been no request for Act 312 arbitration pending, the Circuit
Court had granted preliminary injunctive relief “in aid of MERC’s
jurisdiction over the unfair labor practice charge.” id, at 598. The
Court noted its belief the Circuit Court had simply accepted Plain-
tiff Union’s bare factual assertions without even requiring it to rebut
a compelling sworn affidavit with contrary assertions submitted by
defendant’s Fire Chief. This in turn meant no valid basis had been
established for a finding of irreparable harm to either Plaintiff Union,
its members or the public. The Court’s majority, in an Opinion
authored by Justice Young, vacated the preliminary injunction with-
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MERC UPDATE
Dena M. Lampinen

James T. Feeny
White, Schneider, Young & Chiodini, P.C.

A summary of recent decisions issued by the Michigan
Employment Relations Commission follows. Other recent decisions
of the Commission may be reviewed on the Bureau of Employment
Relations’ website at www.michigan.gov/cis.

REPRESENTATION ELECTION
Troy School District -and- International Union of Operating
Engineers Local 547 and Troy Educational Support Personnel
Association, MEA/NEA
Case No. R08 A-017

In February 2008, the International Union of Operating Engi-
neers, Local 547 (“Petitioner”) filed for a representation election
pursuant to Section 12 of the Public Employment Relations Act
(“PERA”), MCL 423.212. Petitioner sought to represent a bar-
gaining unit of full-time and regular part-time custodial and main-
tenance employees of the Troy School District, which are currently
covered as part of a unit represented by the Troy Educational Sup-
port Personnel Association, MEA/NEA (“Incumbent Unit”). The
Incumbent Unit has a recognition clause that states, “All . . . non-
supervisory custodial, maintenance, transportation, and food ser-
vice employees . . . all maintenance employees, head cooks,
PERA educators, campus security . . . [and] noon aides. . . .”

Pursuant to Hotel Olds v. State Labor Mediation Bd, 333 Mich
382, 387 (1952), it is the Commission’s obligation under Section
13 of PERA to determine the proper unit for collective bargaining.
Under the Hotel Olds test, the primary objective of the Commis-
sion is to create the largest appropriate unit possible wherein all
members include a community of interest. Id. Additionally, the
Commission has a long-standing policy of refusing to fragment a
unit where there is an extensive bargaining history unless the cur-
rent unit is “per se inappropriate, where the party seeking sever-
ance can demonstrate that there is an ‘extreme divergence of
interest’ among the employees in the existing unit” (quoting
Wayne County Airport Police Dep’t, 2001 MERC Lab Op 163).
Lastly, PERA has long held that units of non-supervisory, “non-
teaching” employees of a district are presumptively appropriate.
south Redford Sch Dist, 1966 MERC Lab Op 160.

Petitioner argues extreme divergence of interest exists between
the support employees within the unit and the paraprofessionals
within the unit, especially in light of the 1994 amendment to PERA
holding a district’s decision to contract with a third party for
“non-instructional support services” is now a prohibited subject of
bargaining. Detroit Police Officers Ass’n v. Detroit, 428 Mich 79,
92 (1987); Section 15(3)(f). While refusing to decide whether “non-
instructional support services,” as defined in Section 15(3)(f),
includes non-certified teacher,” the Commission assumed for pur-
poses of the pending motion that parapro educators constitute
“instructional” and that the remaining unit employees are “non-
instructional,” and therefore qualify under Section 15(3)(f).

Ultimately, the Commission found Petitioner failed to provide
a compelling reason to fracture the existing unit and create a new
unit of custodial and maintenance employees. Although the Com-
mission recognized there are some divergent interests within the
bargaining unit, the Commission noted various groups within the
unit often have different bargaining priorities. Additionally, the
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Commission noted Petitioner’s new unit would fail to alleviate the
“mixed unit” situation because the remaining unit would still
have instructional and non-instructional employees. Therefore, fail-
ing to find special circumstances to warrant the fracturing of the
pre-existing group, the Commission denied Petitioner’s motion for
a representation election.

UNIT CLARIFICATION

City of Grand Haven -and- Service Employees International
(SEIU), Local 517
Case No. R07 E-054

In May of 2007, the Service Employees International Union
(SEIU), Local 517, filed a petition for a self-determination elec-
tion in accordance with Section 13 of PERA. Petitioner SEIU rep-
resents a bargaining unit of non-supervisory employees in the City
of Grand Haven’s Department of Public Works. Petitioner also rep-
resents a unit of six non-supervisory operator-mechanics working
at the Grand Haven-Spring Lake Waste Water Treatment Plant
(“plant”). Petitioner notified the City of Grand Haven (“City”) that
both bargaining units had unanimously voted to combine their units,
but the City refused to recognize the new unit. In accordance with
the Municipal Sewage Disposal Act, MCL 124.281, et seq., the City
of Grand Haven, the Village of Spring Lake, the City of Ferrysburg,
Grand Haven Township, and the Township of Spring Lake, acquired
and created a sewage disposal system (the “Authority”). The
Authority owns three facilities, operating two in Grand Haven and
a third pumping station in Spring Lake. Pursuant to a written con-
tract, the Authority and the City agreed that the City shall “man-
age, operate, and maintain the system’s facilities.” The City there-
fore has authority over all hirings and firings. Additionally, the
contract provides that the City pays all operational costs for the sys-
tem, including wages and other employment costs for the work-
ers who run and maintain the facilities.

The Commission has routinely held that, when a union is rep-
resenting two or more bargaining units of employees of the same
employer, the Commission will only order a self-determination elec-
tion if the proposed unit would also constitute an appropriate unit
under PERA. See Clarkston Cmty Sch, 1993 MERC Lab Op 29.
However, MERC has also held that presumptively appropriately
units only include employees of a single employer. Therefore, the
Commission was left to determine whether the operator-mechan-
ics were employees of the City or employees of the Authority.

MERC Found the City to be the employer of the operator-
mechanics because of the City’s power to hire and fire non-man-
agerial staff, because of the plant supervisor’s effective authority
to make all personnel decisions concerning operator-mechanics,
including all discipline up to and including discharge. Pursuant to
the contract between the Authority and the City, the City is the true
employer of the operator-mechanics unit, and MERC ordered a self-
determination election.

UNFAIR LABOR PRACTICES

City of Detroit –and- Michigan AFSCME Council 25 and its
Affiliated Locals 23 and 2394
Case No. C08 E-102

On July 25, 2008, the ALJ issued a Decision and Recom-
mended Order finding that Respondent violated its duty to bargain
in good faith under Section 10(1)(e) of PERA by refusing or fail-
ing to provide the Charging Parties with relevant information
pertaining to the collective bargaining agreement.
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(Continued on page 18)

Charging Party Council 25 and Charging Party Local 23 rep-
resent a bargaining unit of non-supervisory employees of the
Respondent. Council 25 and Charging Party Local 2394 represent
a bargaining unit of supervisory employees of the Respondent. On
or about June 30, 2004, Respondent laid off its employees formerly
employed in the housing department, including approximately 100
members of Local 23 and seven members of Local 2394. In June
2004, both Local 23 and Local 2394 had collective bargaining agree-
ments with Respondent that gave their laid off members bumping
and recall rights. At the time they were laid off in 2004, the for-
mer housing department employees in the Charging Party’s bar-
gaining units were given three choices. They could uncondition-
ally accept employment with the housing commission and give up
any recall or bumping rights. Second, they could accept employ-
ment with the housing commission until the Respondent offered
them a position in another department. Finally, they could choose
to remain on layoff until they were offered another position with
Respondent.

In December 2007, Charging Parties and Respondent held a
special conference to discuss the re-employment of former hous-
ing department employees. At this conference, Charging Parties
orally requested information including a list of all former housing
department employees laid off in June 2004, seniority dates for the
laid off employees, and a list of all employees hired and/or pro-
moted since the date of the layoffs. Between December 2007 and
February 2008, Respondent neither provided the requested infor-
mation nor responded to the request. Charging Parties again
requested the information in a letter dated April 4, 2008. As of May
29, 2008, Respondent had not provided Charging Parties with the
information requested on April 4, 2008.

The ALJ relied on Valley Inventory Service, 295 NLRB 1163
(1989), for the proposition that an employer’s unreasonable delay
in furnishing relevant information is as much a violation of its duty
to bargain as a refusal to provide the information. Additionally, the
ALJ recognized that the employer is required to make a reasonable
good faith effort to respond to the request as promptly as circum-
stances allow. See, West Penn Power Co, 339 NLRB 585 (2003);
Woodland Clinic, 331 NLRB 735 (2000). Further, the ALJ rec-
ognized that when a union makes a request for relevant informa-
tion, the employer has a duty to supply it in a timely fashion or ade-
quately explain why the information was not furnished. See,
Beverly California Corp, 326 NLRB 153 (1998).

The ALJ found that the Respondent did not immediately pro-
vide Charging Parties with the information requested in Decem-
ber 2007 or provide an explanation of why it did not do so, and
although the Respondent did give Charging Parties a list of laid off
former employees, there were discrepancies with that information.
Additionally, when the Charging Parties requested a corrected list
or an explanation of the discrepancies, the Respondent did not sup-
ply the information or provide an explanation for why it did not
do so.

Ultimately the ALJ held that by failing to provide the infor-
mation requested by the Charging Parties, the Respondent violated
its duty to bargain in good faith under Section 10(1)(e) of PERA.

University of Michigan -and- International Alliance of
Theatrical State Employees, Local 395
Case No. R05 C-054

On December 16, 2005, the ALJ issued a Decision and Rec-
ommended Order finding that Charging Party members were not
employees of Respondent, and that Respondent did not violate Sec-
tion 10 of PERA by refusing to recognize Charging Party as the
exclusive bargaining representative of its members who worked for
Respondent. Charging Party filed timely Exceptions. The Com-
mission found merit in Charging Party’s Exceptions.

The issue before the Commission was whether Charging
Party members who worked as stage hands during Respondent Uni-
versity’s productions are public employees within the meaning of
PERA, and if they are, whether the Respondent University com-
mitted a ULP by failing to recognize Charging Party claimed the
agreement between the parties constituted de facto recognition, and
as such, the Respondent’s refusal to recognize it as the bargaining
representative is a ULP. Respondent contended that the facts
demonstrated the state hands were not employees and further,
Respondent argued that if the stage hands were found to be
employees of the Respondent, the stage hands worked on a casual
and irregular schedule and therefore could not be included in the
bargaining unit.

The Commission held that the appropriate test in this case was
to determine whether an individual is an employee or an inde-
pendent contractor. The Commission relied on several cases,
including City of Detroit v. Salaried Physicians Professional Assn,
UAW, 165 Mich App 142, 147-148 (1987); City of Detroit, 1986
MERC Lab Op 395; and Lansing Charter Twp, 18 MPER 12
(2005), to determine whether the employer maintained control over
the means and method of the work performed as well as the end
to be achieved.

Further, the Commission disagreed with the ALJ’s finding that
Respondent did not retain control over the stage hand’s conduct.
Rather, the Commission determined that the contract between the
parties actually contained numerous indications that Respondent
retained control over stage hands. For example, Respondent set the
hours of the stage hands, determined the length of meal breaks, and
stage hands were required to ask Respondent for permission for
breaks to begin. Additionally, Respondent was found to also have
control over the choice of stage hands that worked for it, and while
the agreement did not expressly state that Respondent had the right
to discipline employees, it did provide that Respondent could
request the dismissal of the stage hand. As such, the Commission
held that such control over the time spent by stage hands, and con-
trol over the manner and means of the stage hands’ work, was con-
sistent with an employment relationship, as outlined in City of
Detroit v. Salaried Physicians Professional Assn, supra.

Upon determining that the stage hands were employees of the
Respondent, the Commission also addressed the question of
whether it was appropriate to include the stage hands in the bar-
gaining unit. The Commission recognized that inclusion in any bar-
gaining unit is limited to employees having a substantial and con-
tinuing interest in the terms and conditions of their employment.
Ultimately, the Commission held that additional evidence was nec-
essary to determine whether any of the stage hands had a reason-
able expectation of continued employment, as as such, remanded
the case to an ALJ for an evidentiary hearing and the submission
of briefs by the parties.
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Goodrich Area Schools -and-Goodrich CMT Assn, MEA/NEA
Case No. C06 I-232 (March 26, 2008)

On September 29, 2006, the union filed a Unit Clarification
Petition and ULP against the employer. In both its Petition and
Charge, the union alleged that the employer improperly removed
a position from its bargaining unit and thereafter refused to bar-
gain with it over the position’s terms and conditions of employment.
The employer asserted that the position at issue was a new posi-
tion, and also that because it was a supervisory position, it could
not appropriately be included in the bargaining unit of non-super-
visory employees. The ALJ issued a Decision and Recommended
Order that Respondent did not engage in unfair labor practices, and
found that the position at issue could not appropriately be included
in the Charging Party’s bargaining unit. No exceptions were filed
by the parties. The Commission affirmed the findings and con-
clusions of the ALJ.

On May 16, 2006, the union was certified as the bargaining
representative of full-time and regular part-time non-supervisory
bus drivers, custodians, maintenance employees, and mechanics
employed by the employer. Until March 2006, the custodians
were supervised by the high school assistant principal, who inter-
viewed applicants, recommended their hire, disciplined them,
and acted as the employer’s representative at the first step of the
grievance procedure. When the employer learned that the high
school assistant principal would be taking maternity leave, the
employer planned to create a new position to assume supervisory
responsibilities for the custodians, but who also performed unit work
on a daily basis. A custodian in the bargaining unit applied for the
position and immediately assigned supervisory duties.

The ALJ recognized that neither PERA nor the Labor Medi-
ation Act (LMA), MCL 423.1, actually defines the term “super-
visor.” Rather, the Commission adopted the definition of supervi-
sor contained in Section 2(11) of the National Labor Relations Act
(NLRA), 29 USC 152(11), which means “. . . any individual hav-
ing authority, in the interest of the employer, to hire, transfer, sus-
pend, lay off, recall, promote, discharge, assign, reward, or disci-
pline other employees, or responsibly to direct them, or to adjust
their grievances, or effectively to recommend such action if in con-
nection with the foregoing the exercise of such authority is not of
a merely routine or clerical nature but requires use of independent
judgment.” See, East Detroit School Dist, 1966 MERC Lab Op 60.

The employer in this case urged the Commission to adopt the
definitions outlined in Oakwood Healthcare, Inc, 348 NLRB No.
37 (2006), of the terms “assign,” “responsibly to direct,” and
“independent judgment,” and apply them in the instant case to find
a supervisory position. However, the ALJ ultimately concluded that
the position was supervisory as the Commission historically
defined that term, on the basis of the position’s authority to disci-
pline and to effectively recommend the hiring of unit employees.
Therefore, the ALJ deemed it unnecessary to make a recommen-
dation to the Commission on whether it should apply the NLRB’s
expanded definition of s supervisor to public employees covered
by PERA.

Accordingly, the ALJ dismissed the ULP in its entirety and the
union’s Petition for clarification of its unit to include the position
custodial supervisor was denied. �
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MERC UPDATE
(Continued from page 17)

POETIC LAWYERS AND
JUDGES
Stuart M. Israel

Martens, Ice, Klass, Legghio & Israel, P.C.

One of these days
I’ve got to go back home
Sit out on my front porch
and compose a poem.

Mose Allison

In “Law and Poetry” Vol. 18, No. 3 Labor and Employment
Lawnotes 10 (Fall 2008), I told the uplifting story of how I came
to write legal haiku. I offered some of my work employing the 17-
syllable, 5-7-5, 3-line form to capture poignant legal moments for
posterity. I offered readers the opportunity to try their hands at cre-
ating their own legal haiku, with the incentive of possible publi-
cation in Lawnotes.

Well, it seems I struck a rich vein of poetic creativity among
members of our learned profession. Or maybe I just appealed to
lots of people with too much time on their hands. Anyway, my email
inbox overflowed with beaucoup legal haiku, some of which I will
share with you.

Before I share, however, I must disclose that I heard from some
critics as well. I reveal this in the interest of artistic integrity. The
critics deserve our tolerance. After all, this is America, and any bozo
has the right to his or her dumb opinion.

Let me begin with David Khorey of Varnum, Riddering,
Schmidt & Howlett, LLP. Dave wrote:

Your columns I like.
Your poetry, not so much.
You should stick to law.

Dave tries to bolster his pretentions to being a literary critic
by bragging that he is related to a professional poet. He’s talking
about his son Chris. Chris won $25 in a poetry contest while in the
fifth grade with the following haiku, said by contest judges to be
in the style of a Zen Koan.

Christopher Khorey
is writing a great haiku
with nothing in it.

Chris may be an accomplished haiku author, and the next Sein-
feld too, but his talent is not hereditary, at least not from his Dad’s
side. On the occasion of my exchange with the senior Khorey, I cre-
ated a new haiku:

Stick to Law, Yourself, Dave!
Chris Khorey, pro, but
not a chip off the old block
in the haiku realm.

Speaking of family, I got a haiku from Cheryll Israel. We are
married. She wrote:

I got your column.
So, just how should I respond?
“Yuck, a lawyer poem!”
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I will persevere despite these
critics. If artists paid attention to the
disapprobation of Philistines, the
world would have been deprived of
many geniuses, like Larry the
Cable Guy.

George Wirth, Director of
Hearings and Mediation at the
Michigan Department of Civil
Rights, focused on my haiku about
the Elliott-Larsen Civil Rights Act. George responded to my “do
better” challenge to aspiring poets. George noted that I spelled the
surname of one of the Act’s legislative sponsors, Michigan Rep-
resentative Daisy Elliott, with only a single “tee.” George poly-
syllabically wrote:

I can’t do better,
but I hear Daisy Elliott cry out:
“Give me my two tees.”

George, the artistic temperament permits poetic license, tran-
scending the constrictions of conventional spelling. Still, I take your
point and apologize to the Elliott family. Graciously, George
pointed out that former Chief Justice Taylor — perhaps in the inter-
est of saving taxpayer money on printing costs — also uses the lone
“tee” spelling. See, e.g., Elezovic v. Ford Motor Co., 472 Mich. 408,
423 (2005). Nonetheless, I will side with George and correct the
spelling in the event that my Elliott-Larson haiku is anthologized
in the next edition of World’s Best Loved Poems About Michigan
Statutes. But I need direction, as requested in the following haiku:

Question To A Spelling Purist
George, which is missing?
The last “tee” or is it the
penultimate “tee”?

I sent a few legal haiku to Steve Good, the editor of Litigation.
After all, Litigation stimulated me to engage in the minutes of self-
discipline necessary to mastery of legal haiku. Steve sent me kind
of a don’t-call-us-we’ll-call-you-in-case-we-need-some-filler
haiku:

One day you may help
arrange words on a blank page
like a Zen garden.

Well, Steve, one day Litigation may match the artistic edginess of
Lawnotes.

Enough about critics. They are—to use a metaphor—the tail
wagging the dog. You, appreciative readers, are the dog in the
metaphor. Anyway, most of the responsive email contained praise
and perfectly respectable legal haiku. In honor of those who offered
their work, I have written the following commemorative haiku.

Pandora’s Box
The poetry muse
runs strong in the bench and bar!
What did I unleash?!

Space limitations prevent me from publishing all the legal haiku
I received, but I include a sampling of the most accomplished work.
I even include the work of those who—in service to boundless cre-

“Time on my hands; legal haiku
on my mind.”

ativity or because they have trouble counting 5-7-5—did not fol-
low the classic form. To one such non-traditionalist I note that at
least some conventions must be followed. I am afraid that you miss
with your “avant-garde legal haiku” beginning “There once was
a judge from Nantucket ....” I acknowledge, however, that “robe”
does indeed rhyme with “probe.”

Without further ado, here are some readers’ original legal haiku,
copyright 2009 by Labor and Employment Lawnotes.

The recent judicial campaign provided fodder for some poets’
work. Ann Merry writes:

Pre-election Haiku
Dear Justice Taylor:
What is the trajectory
of life anyway?

Ann also poetically voices universal parental concern:

Teenager Haiku
Teens, here’s a challenge:
Try going through a whole day
without saying “like.”

Shel Stark, ICLE Specialty Programs Director, also writes
about the recent Michigan Supreme Court race.

The powers that be
suffered an election loss.
Their guy — over the Cliff.

Shel also offers trial practice advice:

No humor at trial.
Makes the decision-makers
think of smart alecks.

And Shel gives career advice:

Love litigation:
Less money than therapy.
And do good work, too.

Andy Nickelhoff of Sachs Waldman speculates on the Michi-
gan Supreme Court’s future:

Not Recommended For Full-Text Publication
A sleeping jurist
drives head-long over a cliff.
Could a plaintiff win?

Lawnotes columnist Jim Feeny of White, Schneider, Young &
Chiodini muses Zen-like about the Michigan Employment Rela-
tions Commission.

MERC
Public employment
disputes we submit to you.
Be gentle and fair.

MERC 2
Private employment
disputes you cover as well,
rare the case may be.

(Continued on page 20)
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Jim also offers pleading guidelines:

Answering A Complaint
Admit, deny, or
neither admit or deny.
And say nothing else.

Joe Barker, National Labor Relations Board Region 13 Direc-
tor, poetically invites the public to use his agency’s services.

Your Tax Dollars At Work
You have a problem?
I am from the government.
I am here to help.

File A Charge With Us
You want a union?
The boss says: “I’ll close up shop.”
He cannot do that.

Trouble On The Job Site
Non-union company?
Union shutting the job down?
Secondary boycott.

Michigan Court of Appeals Judge Mark J. Cavanagh writes
“Irish haiku” which, he explains, eschews meter and form con-
ventions to occupy “a universe all its own.” So, who are we to judge
a few deviations from the rules? Here are some samples:

Appeal
One last change
To be wrong
Again.

Summary Disposition
Something greatly
To be gained or
Something greatly
To be lost.

Judges
Sitting on high
to see the menu
in the cafeteria.

C-10s
The whole truth
and nothing but the truth
so help me God.

Speaking of truth, Maurice Kelman, Wayne State University
Law School professor emeritus and longtime Lawnotes editorial
cartoonist extraordinaire, proposes a new witness oath.

Post-Kwame Witness Oath
Yes, I swear to tell,
if there are text messages,
nothing but the truth.

Maury also offers poetic viewpoints on litigation.

Summary Judgment
Facts undisputed.
Applicable law is clear.
Bye-bye jury trial.

Justice Delayed
Justice long delayed:
all that is available
for the time being.

NLRB Administrative Law Judge David Goldman employs the
5-5-7 configuration to explore the artistic limits of opinion drafting.

I do try to write.
I sift and draft words.
None dare call it poetry.

Megan Norris of Miller Canfield Paddock & Stone PLC
muses on scheduling orders.

Rethinking The Trial Date
The deadline sure seemed
fine when we met with the Court.
Need adjournment now.

In an envelope-pushing two-line haiku, Megan assesses the
evolution of a lawyer’s priorities:

Altered Expectations
Once strived for Clarence Darrow advocacy.
Now, just no malpractice.

Dawn Berryman, my legal assistant, departs from the rule that
one should write about one’s personal experience, offering the
following hypothetical haiku:

The brief is due now!
Hurry, hurry, no mistakes!
When will it be done?

NLRB Region 7 attorney Sarah Pring Karpinen captures two
recent NLRB decisions in haiku format.

Toering Electric
Qualified? Applied?
Not good enough. You must prove
you wanted to work.

Oil Capitol
If you got the job
how long would you stay? A year?
Or only a day?

For prose details, see Sarah’s article on the two decisions elsewhere
in this issue.

Last, here is a legal haiku written by John B. Spitzer, ALI-ABA
Director of Books, who captures the Candide-like worldview to
which we should aspire when we need a bridge over troubled water:

It’s all for the best.
And what appears to us bad,
may be disguised good. �

POETIC LAWYERS AND JUDGES
(Continued from page 19)
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FOR WHAT
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

The physicist Wolfgang Pauli…would sometimes exclaim
“wrong” (falsch) or “completely wrong” (ganz falsch)
when he disagreed with someone. Near the end of his life,
when asked his opinion of an article by a young physicist,
he sadly said “it is not even wrong” (das is nicht einmal
falsch).1

I get the same sad feeling as I survey the state of ADR.
I’m afraid that for many of the most respected writers in the
field being wrong would be an improvement.

Take for example Bringing Peace into the Room: The
Personal Qualities of the Mediator and Their Impact on the
Mediation, a much anthologized article by Daniel Bowling
and David Hoffman. It begins this way:

Empirical studies of the mediation process consistently
show high rates of settlement, as well as high levels of
participant satisfaction. These results seem to occur
regardless of mediation styles or the philosophical ori-
entation of the individual mediator.... Indeed, the history
of mediation, as well as our own experience, shows that
mediation sometimes works even when the mediator is
untrained. Is there some aspect of the mediation process
— wholly apart from technique or theory — that
explains these results?

The authors go on to provide this answer:

[T]here is a dimension to the practice of mediation
that has received insufficient attention: the combination
of psychological, intellectual, and spiritual qualities
that make a person who he or she is. We believe that
those personal qualities have a direct impact on the medi-
ation process and the outcome of the mediation. Indeed
this impact may be one of the most potent sources of the
effectiveness of mediation... As mediators, we have
noticed that, when we are feeling at peace with ourselves
and the world around us, we are better able to bring peace
into the room. Moreover, doing so, in our experience,
has a significant impact on the mediation process.2

This is not something I pulled off of some flakey web-
site. It comes from the textbook I use to teach my ADR course
at Wayne State University Law School. Lawyers every-

where would recognize the book. It’s one of those big red and
black jobs with gold lettering that cost $122. This is main-
stream thinking in the ADR business. And it is not just non-
sense, it is pernicious nonsense.

The model that can best help us understand the mistake
being made here is the history of medicine. For the first sev-
eral thousand years of medical history doctors had no idea
what they were doing. Sometimes they tried a poultice,
sometimes a pessary, and sometimes a purgative. It didn’t
matter. Sometimes the patients got better and sometimes they
died. No intervention was any more or less effective than any
other. What was to be made of this?

What some people made of it is that the effectiveness
of an intervention has to do not with the intervention itself,
but with the spiritual purity of the intervener. If the doctor
was ritually purified the intervention would work. If not, not.

This belief - precisely this belief in the necessity of rit-
ual purity - delayed for centuries the discovery of antisep-
sis.

And it is precisely this mistake that we are making in
ADR today. All the vast literature on “mindfulness” and
“presence” and inner peace, the advice that mediators need
to meditate and center themselves before and during their
mediations, is deluded in just the way that the physician is
deluded who fasts and prays instead of washing his hands.

No one who knew what he was talking about would
make that mistake. When we discover the dispute resolution
equivalent of antiseptic we won’t make it either. But that dis-
covery will only come about if we dedicate ourselves to care-
ful empirical investigation of testable hypotheses. As long
as the field contents itself with producing article after arti-
cle, conference after conference, book after book on the sub-
ject of “mindfulness” and as long as introspection is its chief
investigative tool, real progress toward understanding will be
delayed and the field will continue to wander in ignorance
and superstition.

— END NOTES —

¹R. Peierls. Biographical Memoirs of Fellows of the Royal Society 5 (February
1960), p. 186 quoted in P. Woit. Not Even Wrong: The Failure of String Theory and
the Search for Unity in Physical Law, Basic Books 2006, p. xii.

² Reprinted in Resolving Disputes: Theory, Practice, and Law, Folberg, Golann,
Kloppenberg Stipanowich, Aspen 2005, p. 268-9.
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MERC ACT 312
ARBITRATOR/FACT-FINDER

TRAINING MATERIALS
AVAILABLE

Ruthanne Okun, Bureau Director
Bureau of Employment Relations, Michigan Department of

Labor and Economic Growth

In a recent Lawnotes publication, we advised that, on Octo-
ber 31, 2008, MERC would present a Training and Refresher for
its Panel of Act 312 Arbitrators and Fact Finders and that advocates
and labor relations representatives were invited to attend. On a beau-
tiful fall day this past October, our plans came to fruition with the
generosity and courtesies of the MSU College of Law, which spon-
sored the training. The day-long program, which was held in the
beautiful environs of the Inn at St. John’s in Plymouth, included
some 100 attendees: members of our Act 312 and fact finding pan-
els, presenters, MERC Commissioners and staffers, and other
advocates or labor relations professionals. The evaluations and com-
ments from attendees uniformly indicated that it was a stellar suc-
cess.

The program featured presenters who are renowned in their
fields and covered the gamut of subjects of interest to persons prac-
ticing public sector labor law in the areas of Act 312 arbitration and
Fact Finding. For your convenience, we have reprinted the agenda
of the workshops, along with the names of the expert presenters.
Should you see something that peaks your interest, we would be
pleased to share the written materials (if available) with you.
Contact us at your convenience, and any documents will be sent
to you electronically or in another manner that best suits your needs.

* * * * * * * * *
Trends in and Constraints on Providing Employee
Health Care Coverage

Reducing Costs While Preserving Benefits; Active vs Retiree
Benefits; Legacy Costs; Consumer Driven Health Care
Products; Health Savings Accounts (HSAs); Health Retirement
Accounts (HRAs); and Voluntary Employee Beneficiary
Associations (VEBAs); PA 106, Pooling, Bidding and other
Statutory Constraints

Suzanne M. Paranjpe, Ph.D. - SNG Consulting, LLC and
AEPC Executive Director

Diane VanEck, Labor Liaison Representative – Blue Cross
Blue Shield of MI

Defining “Comparability”

Interactive discussion among arbitrators/fact finders re:
various tests put forth by advocates to establish comparability

George Roumell - Facilitator
Kenneth Frankland & C. Barry Ott – Participants

Pension/Retirement Issues
Pension Protection Act; Effect of Pension Changes; Defined
Benefit vs Defined Contribution Plans; Hybrid Plans; DROP
Plans; Understanding an Actuarial Study

Tom Petroni, MERS; Cathy Nagy, Gabriel Roeder
Lynda Pittman, MERS – Moderator

Mediation Issues
Remanding to Mediation and Using the Mediator to Settle or
Expedite Cases/Resolve Issues; Statutory Constraints on
Talking with the Mediator; Confidentiality Issues

James Amar – MERC Mediation Supervisor
Ruthanne Okun – Bureau Director

Pending Hearing and Election Issues
Litigating Unfair Labor Practice and/or Representation Issues
Contemporaneously with Act 312/Fact Finding Cases; Unit
Placement; Act 312 Eligibility; Minimum Manning; “Midwest
Piping” issues

Julia Stern – ALJ – State Office of Administrative 
Hearings and Rules

Robert Strassberg and Denise Hinneburg – MERC 
Election Officers

Legal Update
Recent Cases Affecting Act 312 and Fact Finding

Lynn Morison, Staff Attorney; Lee Powell Jr., Law Clerk

Training of Panel Members
Overview/Differences; Appointment and Agency Procedures;
Methods of Appointment; Biography/Resume; Conflicts;
Advocacy Status; Effective Use of Pre-Hearings; Summary;
Procedural Challenges; Court Reporter; Making the Record;
Transcripts; Ground Rules; Stipulations, Extending Time
Limits; Subpoenas; Evidentiary Issues; Objections; Exhibits;
Witnesses; Briefs; .Controlling the Parties; Streamlining
Hearings; Activism of Neutral; Raising new Issues at Hearing;
Reducing/Limiting Issues; Remand to Mediation; Establishing
Comparability; Economic vs Non-economic Issues; Statutory
Factors; Mandatory Subjects of Bargaining; Minimum
Manning; Final Offers; Role of Panel Delegates; Executive
Session; Use of Draft Awards; Essentials of
Award/Recommendation; Timeliness; MERC Billing Policy and
Requirements; EFT Payments; Relations with the Press;
Closing the Case; Filing with MERC; Post Award Issues

Ruthanne Okun, Bureau Director
William Long and Ben Kerner, Arbitrators/ Fact Finders
Maria Greenough, MERC Court Reporter
Sherry Murphy, Act 312/Fact Finding Administrator

* * * * * * *
Besides looking back on this program as a fond memory and

a resounding success, we look forward to 2009 or 2010 when we
will again (with the generosity of MSU College of Law) present
another training program. At this early stage, we have yet to begin
contemplating workshop topics and/or presenters. As we do so, we
look to you for suggestions and offer you the unique opportunity
to be a part of our focus group and/or to provide input. Kindly share
your ideas with us and do so early, so that we may incorporate them
into the planning to the maximum extent.

Finally, please visit MERC’s web-site at
www.michigan.gov/merc, where you will find a link to Fact Find-
ing Recommendations and Act 312 Arbitration Awards that have
been posted on the site of the library of MSU’s School of Labor &
Industrial Relations (LIR) – the repository of these decisions. We
are so grateful for the liaison that has been forged between MERC
and both the MSU College of Law and the LIR School which fur-
ther allows our agency to achieve its goals and mission. �
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VIEW FROM
THE CHAIR

Daniel J. Bretz, Chair
Labor and Employment Law Section

These are indeed historic times. The United States elec-
torate has just made a choice to elect an African American
man President. This, in a country where roughly 50 years ago
“separate but equal” was the law of the land. Although this
change may be taken as a part of the natural course of
events, there can be no doubt that the courts and legislatures,
particularly in the area of labor and employment law, have
hastened and facilitated this change.

Consider that Americans spend half or more of their wak-
ing hours at work. Employment discrimination legislation that
began in 1964, and spread across the 50 states over the next
20 years, has had a profound effect on American culture. The
concepts of equality, inclusion and diversity have become
ingrained in the consciousness of American workers and man-
agement. It is hard to imagine that in the lifetime of many
of us, Jim Crow laws existed on the books. The dramatic
impact of employment legislation over the last 40 years can-
not be denied.

Both political parties show no hesitancy to use employ-
ment law as a means to effectuate social change. Modern leg-
islatures frequently mandate changes in the employment rela-
tionship in order to accomplish broader societal aims.
Among the cultural and political objectives attained through
regulation of the employment relationship are: increasing the
availability of health insurance; enhancing the power of the
working class through collective representation; ensuring
worker safety; providing income protection to the unem-
ployed; safeguarding family obligations; reintegrating armed
service personnel into the workforce; encouraging the gain-
ful employment of the disabled; and prohibiting invidious dis-
crimination.

The work is still not done. Discrimination and glass ceil-
ings continue to exist, and can take more subtle forms than
ever. But it cannot be denied that objective results have been
achieved. A change in the social consciousness has taken
place in a half of a century. A line can be drawn from the
enactment and enforcement of equal employment opportu-
nity laws to what was once an impossible historical event:
the nomination and election of an African American or
woman to the highest office in the land.

We as labor and employment lawyers should be mind-
ful of the larger impact of these laws as we engage in our daily
toil. While the case on our desk may seem insignificant, it
is impossible to deny the revolution that laws such as Title
VII, the ADEA, and the ADA have had on the collective con-
sciousness of Americans.

Changes On The Horizon
The next administration will be dealing with continued

expansion of employment legislation. A couple of changes
are already on the books.

The Amendments to the Americans with Disabilities Act,
which took effect January 1, 2009, significantly expand the
protections of the Act far beyond what has been seen over
the last 20 years. In particular, the threshold standard for
bringing claims on behalf of “disabled” and “regarded as dis-
abled” workers will be dramatically lowered.

New regulations under the Family Medical Leave Act
are set to be finalized. These Regulations will allow more
Americans to take additional time off work to address fam-
ily health and personal issues.

It can be anticipated that there will be an effort to
expand the Civil Rights Act to prohibit discrimination on the
basis of sexual orientation, gender identity and familial
obligations. Certain courts have already held that Title VII
covers gender identity claims brought by transsexuals.

Proposals to expand the FMLA can also be expected, to
provide new categories of leave, including leave for parent-
teacher meetings, leave resulting from domestic abuse sit-
uations, or leave for continuing education.

The proposed Employee Fee Choice Act will signifi-
cantly alter 70 years of labor relations law and policy. Under
the EFCA, employers will be required to recognize a union
upon presentation of authorization cards from a simple
majority of bargaining unit employees. Commentators have
observed that this will eliminate any incentive for a union to
petition for a NLRB-managed secret ballot representational
election. The EFCA also provides that where the parties fail
to reach an initial collective bargaining agreement within 90
days of either party’s request to commence bargaining, the
collective bargaining process will be submitted to binding
arbitration. In other words, a government-appointed arbitrator
will write the initial labor contract, similar to the Act 312 pro-
cess in Michigan.

What else in on the horizon? Possible legislative ini-
tiatives could include: limitations placed on pre-dispute
arbitration agreements; expanding time-off legislation to
include requirements for paid leave; prohibitions on taking
employment action based on legal, off-duty employee con-
duct. One thing is certain, Congress will continue to heav-
ily regulate and legislate in the area of employer-provided
health care benefits. Will national health care become a real-
ity through the workplace?

It has become clear that over the last 50 years the true
“engines of social change” are employers. Virtually every
political candidate and legislator has attempted to achieve
social change through regulation of the employment rela-
tionship.

Has it been effective? This year’s Presidential selection
process is plainly reflective of an American mindset forged
in the modern workplace.
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INSIDE LAWNOTES
• Larry Jensen reviews the new amendments to the Americans With Disabilities Act.

• NLRB decisions are the subject of articles by Tom Good and Sarah Karpinen, while Joe
Barker looks at the NLRB’s video testimony pilot program.

• Paul Callaghan reviews the European way of implementing layoffs, demonstrating
among other things, that the misery of downturns is global.

• Stuart Israel presents legal haiku authors Joe Barker, Dawn Berryman, Mark Cavanagh, Jim Feeny, David
Goldman, Steve Good, Cheryll Israel,Sarah Karpinen, Maury Kelman, Christopher Khorey, David Khorey, Ann
Merry, Andy Nickelhoff, Megan Norris, John Spitzer, Shel Stark, and George Wirth.

• Brad Glazier offers advice on preparing the employment plaintiff for deposition.

• Bill Saxton, Regan Dahle, Mark Jane, Scott Eldridge and Dick Hooker analyze recent court decisions, and Dena
Lampinen and Jim Feeny review MERC developments.

• Barry Goldman addresses the pernicious nonsense that the key to mediation is not the medium or the message but
the mediator’s “mindfulness.”

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA, MDCR and EEOC news,
websites to visit, a cartoon by Maurice Kelman, and more.

• Authors Joseph A. Barker, Daniel J. Bretz, Paul A. Callaghan, Regan K. Dahle, Scott R. Eldridge, James T. Feeny,
Bradley K. Glazier, Barry Goldman, Tom Good, Richard A. Hooker, Stuart M. Israel, Mark W. Jane, Larry R. Jensen,
Sarah Pring Karpinen, Maurice Kelman, Dena M. Lampinen, Ruthanne Okun, William M. Saxton, and more.
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