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The Hoffman Decision

In the Courts opinion, Chief Justice Rehnquist contemplates
three issues of concern: the NLRB’s limited discretion; the IRCA’s
national immigration policy; and the Court’s concern over the con-
sequences of awarding backpay to undocumented workers.

Addressing the issue of the NLRB’s limited discretion, the
Court initially stressed the principle that the Board, generally, has
broad discretion to fashion remedies for violations of NLRA.
However, the Court illustrated its view that the Board’s discretion
to devise their remedies is not unlimited. In particular, the Board
faces limitations on its discretion to fashion remedies when the
remidy decision necessitates the interpretation of a statute other than
the NLRA. The Court supported its position that the Board’s
remedial powers are limited by indicating that “where the Board’s
chosen remedy trenches upon a federal statute or policy outside the
Board’s competence to administer, the Board’s remedy may be
required to yield.”10 The Court also indicates, that when other impor-
tant statutes and policies are concerned, the rational for deferring
to the NLRB’s expertise and judgment is not applicable and the
Board is “entitled [to] no deference from [the] Court.”11 The Court
further indicated that it has a long precedent of setting aside the
Board’s award of reinstatement and or backpay to employees
found guilty illegal conduct in connection with their employ-
ment.12

In 1986 the IRCA’s changes to the National Immigration
Policies had an outcome that significantly changed the current legal
landscape.13 In fact, two years after Sure-Tan, Congress’ changes
to the scheme of the Immigration Policies and the IRCA were com-
prehensive, and those changes created a legal landscape that in-effect
prohibits the employment of illegal aliens in the United States.14

Additionally, the Court’s noted that the “IRCA ‘forcefully’
made combating the employment of illegal aliens central to ‘[t]he
policy of immigration law.’”15 As the Court notes, some of the
changes to the Federal Immigration Policy include the establish-
ment of an employment verification system16 (the I-9) designed to
deny employment to aliens who (a) are not lawfully present in the
United States, or (b) are not lawfully authorized to work in the
United States.17 Immigration Policies go further to impose a crim-
inal penalty on those unauthorized alien who subvert the employer
verification system by tendering fraudulent documents.18 Further
explaining its view on how the legal landscape concerning the
employment of illegal aliens has changed, the Court stated that:

Under the IRCA regime, it is impossible for an undocu-
mented alien to obtain employment in the United States without
some party directly contravening explicit congressional policies.
Either the undocumented alien tenders fraudulent identification,
which subverts the cornerstone of IRCA’s enforcement mechanism,
or the employer knowingly hires the undocumented alien in direct
contradiction of its IRCA obligations.19

WORKPLACE RIGHTS OF
UNDOCUMENTED
WORKERS AFTER

HOFFMAN PLASTIC
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In Hoffman Plastic Compounds, Inc v. National Labor Rela-
tions Board1 the U.S. Supreme Court ruled that the National
Labor Relations Board is foreclosed, by federal immigration pol-
icy, from awarding an illegal immigrant worker backpay as a
remedy for the Employer’s unfair labor practices. The decision in
Hoffman is limited to individuals who are “not lawfully entitled to
be present and employed in the United States”2 because awarding
backpay to an illegal immigrant would subvert the Immigration
Reform and Control Act of 1986 (IRCA).

Factual Background of Hoffman
Petitioner, Hoffman, hired Jose Castro in May 1988, as a

machine operator. Hoffman hired Castro on the basis of documents
he tendered, which appeared to verify his authorization to lawfully
work in the United States. Hoffman subsequently laid Castro off
in January of 1989, (along with others) after he engaged in union-
organized activities at the Petitioner’s plant. In January 1992, the
Board found that Hoffman unlawfully selected Castro and three
other workers for layoff in violation of §8(a)(3)3 of National
Labor Relations Act. The remedy ordered by the Board for the vio-
lation included that Hoffman: (1) cease and desist from further vio-
lations of the NLRA, (2) post a detailed notice to its employees
regarding the remedial order, and (3) offer reinstatement and
backpay to the four effected employees.4

In June 1993 the parties attended a compliance hearing before
an Administrative Law Judge (ALJ) to determine the amount of
backpay that Hoffman owed each discriminatee. At the compliance
hearing, Castro testified that he was born in Mexico and that he was
not legally authorized to work in the United States.5 Castro further
testified that he gained employment with Hoffman only after ten-
dering a birth certificate belonging to a friend born in Texas and
that he used the same birth certificate to fraudulently obtain a Cal-
ifornia driver’s license, a Social Security card and other employ-
ment subsequent to his layoff by Hoffman.6

Upon hearing Castro’s testimony the ALJ held that the Board
was precluded from awarding Castro backpay or reinstatement
because such relief would be contrary to the Board’s holding in Sur-
Tan7 and in conflict with the IRCA. Subsequently, in September
of 1998, four years after the ALJ’s decision and seven years after
Castro was laid off, the Board reversed the ALJ’s holding with
respect to backpay,8 and the Board awarded Castro backpay and
interest. The Supreme Court granted certiorari9 and reversed the
Boards decision concerning backpay and interest.
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Further, the Hoffman Court rejected the NLRB’s assertion that
its remedies in this case were consistent with and “reasonably
accommodates” the IRCA for the time period prior to Hoffman’s
learning of Castro’s illegal status. The Board argued that Hoffman
could have employed Castro during the backpay period when Hoff-
man was unaware of Castro’s illegal status without violating
IRCA.20 However, the Court rejected the Board’s argument on the
fact that it was not Hoffman who violated the laws contained in the
IRCA, but rather Castro, and he should not be rewarded by award-
ing him compensation he was never legally entitled. In the Courts
rejection of the Board’s arguments it stated that:

What matters here . . . is that Congress has expressly made it
criminally punishable for an alien to obtain employment with false
documents. There is no reason to think that Congress nonetheless
intended to permit backpay where but for an employer’s unfair labor
practices, an alien-employee would have remained in the United
States illegally, and continued to work illegally, all the while suc-
cessfully evading apprehension by immigration authorities. Far from
“accommodating” IRCA, the Board’s position, recognizing
employer misconduct but discounting the misconduct of illegal alien
employees, subverts it.21

Finally, the Court addressed its belief that if it were to allow
the Board to award backpay to illegal aliens, in a case like Castro’s,
it would undermine Congress’ efforts to form a National Immi-
gration Policy intended to combat the employment of illegal
aliens. The Court stated that it was concerned that such an award
of backpay would “condone and encourage future violation.”22 The
Court reasoned that Castro only qualifies for the Board’s award of
backpay by remaining in the U.S. illegally.23 Thus, if the Court were
to allow the award of backpay to stand, the Court would be pro-
viding an “inducement of prolonged illegal presence in the coun-
try.”24 Further, illegal aliens lack the capacity to mitigate damages
as required in backpay cases.25 This inability to mitigate damages
arises out of the fact that, if an illegal alien remains in the U.S. to
seek work and mitigate damages he or she would necessarily engage
in new unlawful activities that violate the IRCA “by either tendering
false documents to employers or by finding employers willing to
ignore the IRCA and hire illegal workers.”26 The Court concluded,
and summarized its practical concerns that if it were to allow the
Board to award backpay to illegal aliens, its allowance would:

Unduly trench upon explicit statutory prohibitions critical to
federal immigration policy, as expressed in IRCA. It would encour-
age the successful evasion of apprehension by immigration author-
ities, condone prior violations of the immigration laws, and encour-
age future violations. However broad the Board’s discretion to
fashion remedies when dealing only with the NLRA, it is not so
unbounded as to authorize this sort of an award.27

The Court concluded its opinion by discussing the fact that the
Board’s other “traditional remedies” such as issuing “cease and
desist” orders and requiring the employer to “post a notice” to
employees setting forth their rights under the NLRA, are sufficient
to effectuate national labor policy regardless of whether the ‘spur
and catalyst’ of backpay accompanies them.28
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Effects of Hoffman

The actual effect of Hoffman, regarding illegal alien worker’s
rights and employer rights, remain to be fully tested. Even though,
Hoffman directly addresses the Board’s powers to grant backpay
under the NLRA, in a clarifying memo (the “memo”), the Board
has reaffirmed that it still considers “undocumented workers” to
be “employees” who are covered by the NLRA and protected from
unfair labor practices.29 Protections included under the NLRA and
extended by the Board to all workers include the right to engage
in collective bargaining and organizational activities. The protected
activities further include the right to vote in representation elec-
tions, and the right to expect fair representation by the union.

The Board also clarifies in the memo its view that an
employee’s immigration status only becomes relevant after the
employer has been found liable for an unfair labor practice. The
memo indicates that NLRB Regions should proceed in their
enforcement of the NLRA with the presumption that employees
are legally authorized to work in the U.S. Further, NLRB Agents
have been directed not to unilaterally investigate an employee’s legal
status without cause.30 The memo indicates that immigration
issues should only be lodged when an employer knows or has rea-
son to know that a discriminatee is undocumented.31

Backpay in situations where the employee had not been dis-
charged was not address by Hoffman. However, the Board’s memo
clarifies its position regarding work “already performed” by an
undocumented worker. In addressing “work already performed” the
Board indicates that the Court, in Hoffman, did not preclude com-
pensation awards to undocumented workers if there is a discrim-
inatee who continues to be employed at unlawfully imposed
terms. Given such a situation, the Board would deem backpay to
be an appropriate remedy for an unlawful labor practice.

Alternatively, in situations where an employer knowingly
hires an undocumented worker, the Board’s has taken position that
it may award a remedy of limited backpay.32 In its clarification
memo the Board reaffirms it’s holding in A.P.R.A., stating that the
“backpay period expired when either (1) the employer reinstated
them subject to IRCA’s verification requirements, or (2) the
employees were unable to establish after a ‘reasonable time’ that
they were authorized to work in this country.”33 The Board argues
that the Court’s decision in Hoffman does not affect its ability to
award remedies similar to those in A.P.R.A., because “the employer
in Hoffman was unaware that the discriminatee was undocu-
mented when it hired him.”34

Workplace Discrimination

Since the Court’s decision in Hoffman there has been a wave
of litigation attempting to address and set parameters to Hoffman’s
application in other employment contexts. In particular the Equal
Employment Opportunity Commission, which enforces the Amer-
icans with Disabilities Act, Age Discrimination in Employment Act,
Equal Pay Act, and Title VII of the Civil Rights Act has addressed
the application of Hoffman on a number of levels. In particular, the
EEOC has seen an attempt to clarify Hoffman’s effect in Title VII
cases. Title VII is the controlling law that prohibits employment
discrimination based on race, color, national origin, gender, and reli-
gion. In the EEOC’s attempt to limit Hoffman’s application it has
issued guidance rules and pursued litigation which would reaffirm
their ability to cover undocumented workers with these federal
employment discrimination laws.35 A substantial portion of this lit-
igation has taken place in relation to the private enforcement of Title

VII’s prohibition against national origin discrimination. In this
regard there are three federal court cases that notably consider the
applicability of Hoffman to Title VII claims.

First, in De La Rosa v. Northern Harvest Furniture36 the dis-
trict court considered whether the plaintiff’s work status was rel-
evant to the plaintiff’s claims for post termination backpay purposes
under Title VII, the FLSA and state minimum wage claims sub-
sequent to the Court’s decision in Hoffman.37 Plaintiffs, in De La
Rosa, argued that backpay was a proper remedy in Title VII cases
and that the Courts holding in Hoffman only applies to NLRA cases.
The plaintiff contend, and the De La Rosa Court agreed, that the
Hoffman decision does not apply to cases arising under Title VII
and the state minimum wage laws. The De La Rosa Court reasoned
that Hoffman’s restrictions on backpay rested on the limited,
statute-specific authority of the NLRB. In this regard, the De La
Rosa Court stated: “the Supreme Court focused on whether the
NLRB had authority to award post termination backpay when that
remedy interfered with the policies of another statute—the IRCA—
which the NLRB had no authority to enforce or administer.”38 Thus,
the limited statute specific authority of the NLRB, as discussed by
the Hoffman Court, is not a constraint applicable to the Federal
Courts, which are directly tasked with interpreting different statu-
tory schemes. Therefore, the De La Rosa Court concluded that it
could award backpay as a remedy in Title VII cases, if they deem
backpay appropriate.

Second, Escobar v. Spartan Security39 Service is a case aris-
ing from a Title VII claim for sexual harassment and retaliation.
In Escobar the District Court indicates that the decision in Hoff-
man precludes undocumented workers from collecting backpay dur-
ing the period, which the worker was undocumented. Relying on
Hoffman, the defendant motioned for summary judgment on the
plaintiff’s claims for sexual harassment and retaliation arguing that,
given Escobar’s undocumented worker status, Escobar was not enti-
tled to any Title VII protections.40 The Escobar Court disagreed with
the defendant’s argument and indicated that Hoffman did not
“specifically foreclose all remedies for undocumented workers
under either the National Labor Relations Act or other compara-
ble federal labor statutes.”41 However, because Escobar was an
undocumented worker at the time he was employed “as conceded
by Escobar, Hoffman only compels the conclusion that Escobar is
not entitled to back pay [sic] on his claims under Title VII, such
a remedy being foreclosed by the fact that he was an undocumented
worker at the time he was employed by Spartan.”42 Thus, we see
the Escobar Court apply Hoffman’s prohibition of the award of
backpay to Title VII claims where the claimant was not legally enti-
tled to employment.

Third, in Rivera v. NIBCO, Inc.43 the Ninth Circuit Court held
that Hoffman does not apply in Title VII cases given the signifi-
cant differences between Title VII and the NLRA.44 In this case,
twenty-three Latina and Southeast Asian employees, who performed
repetitive and largely unskilled manufacturing jobs that required
only minimal communication skills, were terminated from their
employment on the basis of their poor performance on an English
proficiency test given by the employer. The employees challenged
their terminations on the basis that the test was invalid and non-
job-related. They reasoned that the test was invalid and non-job-
related based on the fact that the terminated employees had suc-
cessfully performed their work in the past.45
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During discovery, defense counsel sought to obtain informa-
tion regarding plaintiffs’ immigration status. The plaintiffs
responded to defendant’s discovery requests by obtaining a pro-
tective order pursuant to Federal Rule of Civil Procedure 26(c).46

Upon which the defendant sought interlocutory review of the
protective order by the Circuit Court. The defendant argued to the
Rivera Court that the Supreme Court’s decision in Hoffman
extended to Title VII cases and that its application required discover
on the issue immigration status.47 The Rivera Court disagreed with
the defendant’s application of Hoffman and upheld the protective
order. The Rivera Court reasoned that “[w]e seriously doubt that
Hoffman is as broadly applicable as NIBCO contends, and specif-
ically believe it unlikely that it applies in Title VII cases.”48

In it’s decision, the Rivera Court presented three primary rea-
son for its holding; (a) it reasoned that the NLRA only provides
for limited private causes of action, in contrast Title VII relies sub-
stantially on private causes of action for enforcement and Title VII
procedures encourage victims to come forward to litigate their
claims49; (b) they found it significant that Title VII remedies are
intended to be punitive and facilitate the deterrent goals Congress
has established to eradicate employment discrimination as a
“national policy of the highest priority”50 and (c) they indicated that
because Title VII questions are heard by a Federal Court and not
by an Administrative Agency, the Court has the authority to inter-
pret conflicting statutes.51 In support of its position the Rivera Court
indicated that Hoffman’s “limitation on the Board’s authority says
nothing regarding a federal court’s power to balance IRCA against
Title VII if the two statutes conflict. A district court has the very
authority to interpret both Title VII and IRCA that the NLRB
lacks.”52

Consequently, it appears that Hoffman’s prohibition of back-
pay under the NLRA may or may not be extended, by the Federal
Courts, to Title VII actions. The Courts that have not extended Hoff-
man’s prohibition on backpay have done so, mainly because of Title
VII’s punitive nature, the Federal Courts ability to balance the com-
peting interests of conflicting statutes, and Congress’ national
policy of eradicating employment discrimination.

Hoffman Reverberations

Hoffman’s effects are being felt in all areas of employment law
and even in general civil tort law. For instance, Hoffman has been
applied in a Michigan workers’ compensation decision where an
undocumented worker was found to be ineligible for wage loss ben-
efits after employer learned of the employee’s lack of legal work
status.53

In tort law, there are cases following Hoffman barring the award
of lost future wages. In one negligence suit the Court barred
recovery of damages in the form of lost wages. In its reasoning the
Court stated that “in addition to trenching upon the immigration
policy of the United States and condoning prior violations of
immigration laws, awarding lost wages would be tantamount to vio-
lating the IRCA.”54

In a personal injury action, where the plaintiff’s status as an
illegal alien was considered, such illegal status precludes recov-
ery for lost income based on projected earnings in the U.S. because
he was not legally entitled to any earnings under the IRCA.55

Finally, in a case where an undocumented alien was injured
when he fell from a scaffold, the Court held that his claims for lost
wages under negligence and labor laws were the barred by the IRCA
since the plaintiff had no lawful right to be employed and reinstated
to his job.56   

As we can see, many Courts are literally interpreting the rule
in Hoffman to preclude lost wages or backpay when the recipient
is one who is employed in violation of the IRCA.

Conclusion
The attempt to balance important competing national initia-

tives of peaceful labor relations and the national efforts to curb ille-
gal immigration can be challenging for the Courts, the controlling
administrative agencies and the lawmakers. On one hand; there is
a national desire to have workplace free of discrimination, on the
other hand, the national efforts to curb illegal immigration and con-
trol national security.

While the Court’s decision in Hoffman has enforced provisions
of the IRCA to discourage illegal immigrants from violating the
law and illegally seek employment. The same decision negatively
impacts the Board’s remedial powers and ability to discourage dis-
crimination by eliminating the Board’s ability to award backpay
to illegal workers who were the victims of an employer’s unfair
labor practice.

Subsequent to the Hoffman decision we also see agencies such
as the NLRB and the EEOC institute operational guidelines to min-
imize Hoffman’s potential effect. Further, the litigation in the
Federal Courts may be indicative of   the decision in Hoffman applies
limits only on the Board’s ability to grant backpay, due to the
NLRB’s narrow purpose and authority. However, the issue of
awarding backpay to undocumented aliens in any context remains
to be fully explored by the Courts. In this exploration we see advo-
cates proceed with substantive and procedural strategies to protect
the illegal immigrant, and some of the Courts have validated
those strategies by limiting the scope of Hoffman, while other Courts
have extended Hoffman’s scope beyond the employment context.
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THE NATIONAL LABOR
RELATIONS BOARD’S

“SEPTEMBER MASSACRE”
Sarah M. Fox

Bredhoff & Kaiser, P.L.L.C.

I. Undermining the Voluntary Recognition Process
The National Labor Relations Act requires employers to rec-

ognize and bargain with unions “designated or selected” by a major-
ity of their employees. The Act does not specify the method by
which employees are to select representatives, so ever since the ear-
liest days of the Act there have been two ways by which workers
can obtain union representation, both of which involve workers sign-
ing cards or a petition saying they want a particular union to rep-
resent them. One method is to petition the NLRB for an election,
which the Board will conduct if it receives signed cards or a peti-
tion supporting the union from at least 30% of the employees. The
other method is to present the cards directly to the employer, or to
a third party agreed to by the union and the employer. If the cards
or petition show that a majority of the employees are in favor of
having the union, the employer is free to recognize and bargain with
the union, and no election is required. This procedure is referred
to as “voluntary recognition” and has been specifically approved
by Congress and the Supreme Court.

Because of dissatisfaction with the NLRB’s bureaucratic,
delay-ridden and divisive election process, which allows employ-
ers to subject employees to intense and frequently coercive pres-
sure not to support unionization, unions have increasingly sought
to organize through voluntary recognition. But in its 3-2 decision
in Dana Corp., 351 NLRB No. 28 (Sept. 29, 2007), the Board
stripped voluntary recognition of long-standing legal protections.
Overruling 40 years of precedent, the Board held that even after
a majority of the workers have expressed their desire to have a union
and the employer has acknowledged that choice and recognized the
union, a minority of the employees can override the majority’s deci-
sion and force an NLRB election.

The decision establishes a new requirement that in every
case where an employer voluntarily recognizes a union based on
a showing of majority support, it must register the recognition with
the federal government and post a government-provided notice for
45 days instructing employees that if 30% of them sign a petition
saying they don’t want the union, they can essentially void the vol-
untary recognition and trigger an NLRB election. In a sharply
worded opinion, the two dissenters accused the majority of “cut-
ting voluntary recognition off at the knees.”

The Dana decision is just the latest example of the Board ele-
vating the rights of employees who may not want a union over the
rights of pro-union employees.

II. Applying Double Standard to Notifying Workers 
of Rights
Every employer covered by the Fair Labor Standards Act and

the Occupational Safety and Health Act is required to post notices
in the workplace advising employees of their basic rights under
those statutes. But except where an employer has been found to have
violated the law, the NLRB does not require employers to post
notices in the workplace advising employees of their rights under
the NLRA. Indeed, a rulemaking petition spearheaded by distin-
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guished labor law scholar Charles Morris requesting that the
Board promulgate a rule requiring the posting of workplace notices
advising employees of their basic NLRA rights has been languishing
before the Board for more than 10 years, with no action by the
Board and no explanation for its failure to act.

Now, in the Dana decision, the Board has for the first time in
the Board’s history required that employers who have not violated
the law post official government notices in the workplace advis-
ing employees of rights under the NLRA — but the only right men-
tioned in the notice are the new right of as few as 30% of the
employees to get an election to decertify the union despite the fact
that a majority of the workers have declared that they want the union
to represent them and the employer has recognized and agreed to
bargain with the union. Nowhere in the notice is there any men-
tion of the basic rights that the National Labor Relations Act was
enacted to protect — the right to form and join unions without
employer interference and to bargain collectively through repre-
sentatives chosen by a majority of the employees.

This action by the Board is in the same vein as an Executive
Order issued by President Bush as one of the first acts of his pres-
idency, requiring federal contractors whose employees are union-
ized to post notices in their workplaces advising the union-repre-
sented employees of their right to refuse to financially support
certain activities by their unions. Both actions reflect a deep bias
against unions and the workers who support them.

III. Applying Double Standard to Use of Signed Cards

The majority justified its decision in Dana Corp. on grounds
that signed authorization cards or petitions stating that employees
want union representation are not reliable indicators of employees’
true sentiments and that restricting voluntary recognition is nec-
essary “to give proper effect to the court- and Board-recognized
statutory preference for resolving questions concerning represen-
tation through secret-ballot NLRB elections.” But in an astonish-
ing demonstration of hypocrisy, the majority in a decision issued
on the same day as Dana held that an NLRB election is inferior
to a signed petition when the employees are seeking not to get a
union but to get rid of a union they already have.

Wurtland Nursing & Rehabilitation Center, 351 NLRB No. 50
(Sept.) 29, 2007) involved an employer’s withdrawal of recogni-
tion from the union representing its employees on the basis of a
petition signed by a majority of the employees stating that “We the
employees of Wurtland nursing and rehab wish for a vote to
remove the union.” Not only did the Board uphold the legality of
the employer’s action without raising the slightest concern about
the reliability of the petition as an accurate reflection of the
employee’s true desires, it actually disparaged the election process
on grounds that it would take too long to conduct an election.

• In Dana, the majority claimed signed authorizations or peti-
tions signed by workers seeking union representation don’t
necessarily reflect the workers’ “true” sentiments because
workers who are asked to sign cards or a petition saying they
want the union to represent them are susceptible to “group
pressure” and may sign “to avoid offending the person who
asks them to sign” or “simply to get the person off their
back.” Yet in Wurtland, where the issue was getting rid of

the union, the majority expressed no qualms about whether
the petition on which the employer based its withdrawal of
recognition accurately reflected the employee’s true desires.

• In Dana, the majority criticized signed cards or petitions
because they are signed over a period of time, unlike an
NLRB election, which “presents a clear picture of employee
voter preference at a single moment.” No such concern was
expressed about the petition in Wurtland, which was also
presumably signed over a period of time.

• In Dana, the majority brushed aside arguments that it was
unfair to force employees into the delay-ridden NLRB
election process after a majority has already demonstrated
their support for the union, stating that “[w]hile the provi-
sion of an orderly process for determining whether a fair
election has been conducted may result in substantial delay
in a small minority of Board elections, it remains preferable
to determine employee free choice by a method that can
assure greater regularity, fairness, and certainty in the final
outcome.” In Wurtland, however, the Board took precisely
the opposite position. Rejecting the dissent’s argument
that the employees should have been allowed to vote on
whether to decertify the union in an NLRB election — which
is what the employees’ petition specifically requested — the
majority said the election process takes too long and that
employees shouldn’t have to wait for the outcome of an elec-
tion to be finally resolved in order to rid themselves of the
union.

The Wurtland decision is not an outlier. In Shaw’s Super-
markets, NLRB No. 55, decided in August, the majority similarly
upheld an employer’s withdrawal of recognition based on signed
slips that employees had submitted to the NLRB in support of a
petition for a decertification election. As in Wurtland, the major-
ity expressed no concerns about the supposed “unreliability” of such
expressions of employee sentiment and defended the employer’s
failure to let the matter be resolved by an NLRB election on grounds
that an election would take too long.

IV. Further Weakening Already Ineffective 
NLRB Remedies

NLRB remedies are notoriously weak and ineffective, par-
ticularly in comparison to those provided in other statutes pro-
hibiting discrimination by employers in the workplace. If an
employer is found to have discriminated against a union supporter
by firing him or her, for example, the monetary penalty is limited
to backpay — minus any money the fired worker earned or should
have earned in the meantime. And for many violations — ranging
from threats to fire or otherwise retaliate against union supporters
to refusing to bargain with a union after the employees have
opted to unionize — there is no monetary penalty whatsoever. All
that an employer who commits such a violation is required to do
in such cases is to post a notice in the workplace saying that it will
not violate the law again.

Not surprisingly, these remedies have proved woefully inad-
equate to deter unlawful behavior by employers. But the Board,
instead of using the authority it has to try to enforce the Act more
effectively, has devoted its efforts to even further weakening exist-
ing remedies. Many of the cases issued in September illustrate how
far these efforts have extended.

THE NATIONAL LABOR RELATIONS
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A. Making it harder for illegally fired workers to recover
backpay

• In St. George Warehouse, 351 NLRB No. 42 (Sept. 30, 2007)
— an eight-year-old case involving the two leaders of an
organizing drive at a warehouse in Kearney, New Jersey who
were fired when they began passing out authorization cards
to their co-workers — the Board made it even cheaper for
employers to violate the law by making it harder for work-
ers to collect backpay. Reversing 45 years of established
precedent, the Board held that the NLRB General Counsel
and illegally terminated workers have the burden, in a pro-
ceeding to determine backpay following a finding of ille-
gal employer conduct, to come forward with evidence that
the illegally terminated workers took reasonable steps to look
for work after being fired. for any period that the General
Counsel does not provide evidence of an adequate search
for work, the employer has no backpay obligation.

While illegally fired workers have an obligation to mitigate
damages by making good faith efforts to find new employ-
ment, the Board had long held that a claim of failure to mit-
igate is an affirmative defense, and that the burden of pro-
ducing evidence in support of such a claim of failure to
mitigate is therefore on the employer — an approach con-
sistent with the Supreme Court’s observation that “the
most elementary conceptions of justice and public policy
require that the wrongdoer shall bear the risk of the uncer-
tainty which his own wrong has created.” The Board’s
approach turns this precept on its head. Although the
employer in this case put on no evidence in support of its
claim that the two fired workers had not made an adequate
search for work other than a witness who gave general tes-
timony about the availability of jobs in the area, the Board
refused to affirm the judge’s decision determining the
amount of backpay owed, instead sending the case back to
the ALJ to retry the case — this time with the burden on the
GC to produce sufficient evidence to negate the employer’s
unsupported assertion that the fired workers failed to con-
duct an adequate job search.

• In The Grosvenor Resort, 350 NLRB No. 86 (Sept. 30, 2007)
the Board further reduced employer liability for backpay by
announcing that illegally fired workers who wait “an unrea-
sonably long time before initially seeking interim work,” that
is, more than two weeks, will be denied backpay for that
period because to do otherwise would “reward idleness.”
This 11-year-old case involved 44 workers at a Lake Buena
Vista Florida resort hotel who were illegally terminated
while they were on strike over the employer’s failure to bar-
gain in good faith, and who continued to picket the employer
for a period of several weeks in the vain hope that the
employer would give them their jobs back.

In addition to reducing backpay for those workers who
delayed beginning their job search for more than two
weeks, the Board held that fired workers who had applied
for and been hired in one month for new jobs that would not
actually start until the following month were not entitled to
backpay for the period between their hiring and their start
date, because they had failed to try to find temporary jobs
to cover the few weeks before their new jobs started. As the
dissent noted, this new rule requiring a search for “interim
interim” employment is entirely without precedent.

• In Doomsey Trading Corp., 351 NLRB No. 33 (Sept. 30,
2007), an 18-year-old case involving 202 workers fired dur-
ing an organizing campaign at a used clothing processing
facility in Brooklyn, the Board completed its September
assault on the backpay remedy by holding that statements
or omissions on an unsworn compliance form that victims
of discrimination are given by the General Counsel to help
them keep track of their efforts to find employment auto-
matically override sworn testimony by the victim, even if
that testimony has been specifically credited by the judge
who heard the testimony. Relying on this newly created rule,
the Board reduced the backpay of workers illegally fired for
striking because certain efforts they testified they had made
to find jobs were not specifically listed on their compliance
forms.

B. Refusing to use a bargaining order remedy
Normally, when the Board finds that an employer has engaged

in illegal or objectionable conduct affecting the outcome of an
NLRB election, its remedy is to order a new election. However, in
cases where the union at one point had signed authorizations
from a majority of the employees, but the employer engaged in ille-
gal conduct so severe and pervasive that a fair election isn’t pos-
sible in the near future, the Board has the authority to issue a so-
called Gissel bargaining order dispensing with a second election
and requiring the employer to recognize and bargain with the union
on the basis of the earlier demonstration of majority support.

Although the bargaining order is one of the most important
remedial tools available to the Board, it is almost never used by the
Board. The majority’s virtual abandonment of the remedy was
demonstrated in Intermet Stevensville, 350 NLRB No. 94 (Sept. 17,
2007), in which it once again rejected a request from the General
Counsel and a recommendation the judge who tried the case for
a bargaining order in a case of particularly egregious employer
misconduct.

As the decision reflects, Intermet had responded to a union
organizing campaign at its auto parts plants by committing numer-
ous violations of the law, including issuing threats of plant closure
and job loss, making widespread statements about the futility of
selecting a union, demoting and cutting the pay of a suspected union
supporter, confiscating union literature, prohibiting union materi-
als in the plant, removing all bulletin boards from the plant, and
placing other unlawful restrictions on union activity. This is con-
duct of a type that the Board and the courts have previously found
is likely to have a long-lasting impact on the workplace, creating
an atmosphere of fear in which there is little or no possibility of
a fair election. But the majority rejected the judge’s recommendation
of a bargaining order and ordered a second election, holding that
“the coercive effects of the [employer’s] conduct can be ade-
quately remedied by traditional remedies” — that is, a cease and
desist order and a requirement that the employer post notices stat-
ing that it will not violate the law again.

C. Refusing to impose special remedies
In cases where an employer engages in particularly egregious

or repeated violations of the law, the Board has in the past from
time to time deemed it necessary to impose extraordinary reme-
dies tailored to the particular facts of the case that go beyond the
usual notice posting requirements. Such “special remedies” have
included requiring a company official or a Board agent to read the
notice to employees, requiring the employer to allow the union to
address employees at a company-called meeting, or awarding the
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union its organizing, negotiating or litigation costs. The Board, how-
ever, has routinely turned down requests for even the mildest
special remedies, and continued to do so in September.

The Board’s decision in Albertson’s, Inc., 351 NLRB No. 21
(Sept. 29, 2007) involves a well-known employer who operates a
chain of supermarkets around the country, and who over the
course of the last 20 years has repeatedly been found guilty of vio-
lating the Act by unlawfully interfering with union activity in its
stores. In this particular case Albertson’s was found guilty of
dozens of additional unfair labor practices ranging from prohibit-
ing the wearing of union buttons or insignia to threatening employ-
ees with discharge or other adverse consequences if they engaged
in union activities. But by far the bulk of the violation involved
refusals to provide the unions representing employees at its union-
ized stores information to which they were entitled in connection
with the processing of grievances. These included not only with-
holding information that they were legally required to provide, but
also imposing onerous requirements such as that the union hand
copy any documents requested.

The judge who tried the case found that the violations with
respect to the handling of grievance information requests were
widespread, repeated and systematic, and that they reflected both
“an essential disdain for the obligations of the statute” and a
deliberate strategy, developed and carried out by Albertson’s cen-
tralized labor relations department, to interfere with the unions’ abil-
ity to effectively represent workers at Albertson’s stores. The
judge noted that because of Albertson’s unlawful behavior there
was a “constant risk” that the grievance/arbitration procedure
would produce “unjust results” for affected employees. In addition,
he said, the violations were likely to have a “very significant and
adverse effect on the representing Unions,” both by forcing them
to spend additional resources to obtain information needed and by
“undermining support for the Union among employees by hindering
the effectives of the contractual grievance and arbitration system.”

In light of these findings, the judge granted the General
Counsel’s request for two special remedies going beyond the
usual notice posting requirement, specifically (1) a requirement that
staff in Albertson’s labor relations certify in writing that they
have read the terms of the order finding the violations of law; and
(2) a requirement that Albertson’s adhere to certain specified time
limits for responding to information requests. Yet despite Albert-
son’s recidivism and the judge’s findings as to the deliberateness
of Albertson’s misconduct and the “substantial resistance on the
part of its labor relations staff . . . to honoring the obligations of
the Act,” the Board majority refused to impose even these mini-
mal special remedies. According to the majority, the Board’s “tra-
ditional remedies” i.e., a notice posting, are all that are needed to
“fully rectify the unfair labor practices we find here.”

V. Denying Justice Through Delay
Of the 61 decisions issued by the Board, four were in cases

that had been pending before the Board for more than seven
years, another nine were in cases that had been pending before the
Board for more than six years and another eight were in cases that
had been pending before the Board for more than five years. A total
of 33 decisions — more than half of those issued — had been pend-
ing for more than four years.

Many of the cases involved workers who were illegally fired
or discriminated against as long ago as 1989, but who are still wait-
ing for a remedy from the Board. Others involve NLRB elections
that took place or were petitioned for years ago, but have been tied
up in the Board bureaucracy ever since. These cases provide a vivid
illustration of how ineffective the Act has become in protecting
worker rights.

Examples of long-delayed unfair labor practice cases include:

• Damsey Trading Corp., 351 NLRB No. 33 (September 29,
2007), which, as noted above, involves 202 workers who
were illegally terminated during a 1989-90 organizing
campaign at a used clothing sorting, packing and shipping
facility in Brooklyn, New York. The Board’s original deci-
sion, issued in 1993, describes an extraordinarily vicious
anti-union campaign by the employer, in which workers and
union representatives were physically assaulted and sub-
jected to a steady barrage of racial and sexual abuse. Fol-
lowing an appeal by the employer, the Second Circuit
Court of Appeals enforced the Board’s decision  of 1994,
but it was not until 1999, after another round of litigation
over how much the employer should have to pay the work-
ers, that an administrative law judge issued a proposed order
specifying the amount of backpay due. When the employer
challenged that proposed order, the matter sat for another
eight years at the Board with no action taken. Meanwhile,
the workers have not received a penny of back pay.

• Baker Electric, 351 NLRB No. 35 (Sept. 29, 2007), which
involves an employer’s termination of a union supporter and
unlawful repudiation of a union agreement in Northern Vir-
ginia in 1993. The original Board decision finding violations
of law was issued in 1995 and was appealed by the employer
to the Fourth Circuit court of Appeals, which enforced the
Board’s decision in 1997. Four years later, in 2001, after
another round of litigation, the administrative law judge
issued a proposed backpay order which the employer
appealed back to the Board. After letting the case sit for
another six years with no action, the Board has now resolved
the backpay due to the fired union supporter, but has
remanded the case back to the ALJ for further proceedings
to determine the backpay due to employees who lost pay
and benefits because of the employer’s failure to adhere to
the union contract. Meanwhile, the employer has gone out
of business.

• The Earthgrains Co., 351 NLRB No. 45 (Sept. 29, 2007),
which involves events that occurred during organizing
drives conducted in 1998 at bakery plants operated by the
employer in Tennessee, Virginia and Kentucky. An admin-
istrative law judge found in 2000 that the employer had
engaged in numerous unfair labor practices, including dis-
charging a union supporter, transferring another, telling
employees it had “gotten rid of the union ringleader,”
threatening plant closure, threatening loss of wage and
benefits, prohibiting employees from talking about the
union, and coercing employees to sign false statements in
order to impede a Board investigation, but the employer
appealed and the case sat at the Board for the next seven
years. Even though the Board has now confirmed the ALJ’s
decision, there will have to be additional proceedings to
determine the amount of backpay owed.

Examples of long-delayed election cases include:
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• Ryder Memorial Hospital, 351 NLRB No. 26, (Sept. 28,
2007), which involves elections held in April 2004 among
two different units of employees at a hospital in Humacao,
Puerto Rico. A substantial majority of ballots in both units
were cast for the union, but the employer filed objections
with the Board on various grounds, including that the
union had distributed sample ballots with an X marked in
the “Yes” box. The official outcome of the election remained
in doubt — and the employees were left without a union —
for more than three years while the objections languished
at the Board. The Board has now finally overruled the
objections and certified the union, but the workers have had
to wait more than three years to actually get the union they
voted for in 2004.

• BP Amoco Chemical-Chocolate Bayou, 351 NLRB No. 39
(Sept., 29, 2007), which involves objections to an NLRB rep-
resentation election conducted in April of 2000 in a unit of
more than 600 workers at the employer’s petrochemical plant
in Chocolate Bayou, Texas. The union’s objections to the
election, alleging coercive conduct by the employer that
included threatening employees with loss of wages and ben-
efits if they selected the union, were filed immediately fol-
lowing the election and were upheld by an administrative
law judge in a decision issued in January 2001, but the case
spent the next six years in limbo, awaiting Board action. The
Board has finally now adopted the ALJ’s decision and
ordered a new election, but for six years the question of
whether the election the workers participated in was valid
or invalid was left up in the air.

• Oak Park Nursing Care Center, 351 NLRB No. 9 (Sept. 26,
2007) involved a petition for an NLRB election in a unit of
Licensed Practical Nurses (LPN’s) employed at a nursing
home in St. Louis, Missouri filed in March of 2004. When
the NLRB Regional Director issued an order scheduling an
election, the employer appealed to the Board, claiming that
the LPNs were all supervisors and therefore had no right to
have a union. The Board accepted the appeal and cancelled
the scheduled election but took no action for more than four
years, leaving the LPNs status uncertain. The Board’s Sept.
26 decision agrees with the employer that the LPNs are all
supervisors and therefore dismisses the petition, which
means those workers will never have a union.

VI. Allowing Employers To Escape Liability For 
Illegal Conduct

A. Permitting employers to pressure illegally fired workers
to waive right to file charges
The Board and the courts have long held that the rights pro-

tected by the National Labor Relations Act are “public rights,” and
that in enforcing the unfair labor practice provisions of the Act, the
Board acts, in the words of the Supreme Court, as “a public
agency acting in the public interest” in preventing discrimination
on the basis of union activity, rather than on behalf of any private
person or group. The Act also specifically permits “any person” to
file a charge with the Board alleging illegal conduct, not just the
individual or individuals directly affected.

In disregard of that basic principle, the Board in BP Amoco
Chemical-Chocolate Bayou, 351 NLRB No. 39 (Sept. 29, 2007)
dismissed a complaint brought by the General Counsel alleging that
the employer illegally selected 37 workers for layoff because
they were union supporters — even though the administrative law
judge who tried the case concluded that the employer had in fact

violated the Act as alleged — because of releases the employer had
required the workers to sign in order to get severance pay. The Board
held that by signing these releases, which purported to release the
employer of all employment-related claims, the workers had
waived not only their own right to file charges with the Board but
also the right of the union or any other person to file charges chal-
lenging the legality of their terminations.

The Board’s handling of this issue is in sharp contract to that
of the EEOC, which takes the position that conditioning severance
payment on an employee agreeing not to file a charge with the
EEOC is illegal and that any such release is unenforceable. The
EEOC regularly sues employers who require employees to sign
releases containing such waivers, and its position that such releases
are void and unenforceable as against public policy has been
repeatedly upheld by the courts. Courts have noted that even if an
employee may lawfully give up his or her right to monetary relief
for an illegal firing in return for severance benefits, the purpose of
an EEOC charge is not to seek recovery from the employer but
rather to inform the EEOC of possible discrimination, and the free-
dom of employees to file charges is essential to the agency’s abil-
ity to carry out its investigative and enforcement mission.

All of these points are as true of NLRB charges as they are of
EEOC charges. Yet the Board has given the green light to employ-
ers to use their economic power over workers to shut off access to
the Board. The decision means that an employer who fires a
union supporter can effectively buy immunity from liability for its
illegal conduct by making severance pay contingent on the worker’s
signing of a release. Under the Board’s new ruling, that release will
bar not just the employee who signed the release but any other per-
son from filing NLRB charges relating to the firing, even though
such a firing is likely to have a chilling effect on every employee
in the workplace who is even considering supporting a union.

B. Condoning hiring discrimination

The Supreme Court has noted that the prevention of hiring dis-
crimination against union members was “the driving force behind
the enactment of the National Labor Relations Act.” As the Court
explained, “The effect of such discrimination is not confined to the
actual denial of employment; it inevitably operates against the whole
idea of the legitimacy of [union] organization. In a word, it under-
mines the principle which . . . is recognized as basic to the attain-
ment of industrial peace.” In keeping with that principle, an
employer’s refusal to consider or hire a job applicant because of
his union affiliation has always been considered unlawful, with-
out regard to whether or not it is established that the applicant would
have accepted the job if offered.

In Toering Electric Co., 351 NLRB No. 18 (Sept. 29, 2007),
the Board turned this principle on its head, announcing a new rule
that an employer who refuses to hire a job applicant because of his
union affiliation cannot be found guilty of violating the Act unless
the General Counsel proves that the applicant had a “genuine inter-
est in employment.” As the dissent noted, this decision creates “a
legalized form of job discrimination.”

C. Minimizing the impact of coercive employer statements

The law prohibits employers from threatening to retaliate
against employees who engage in union activity, and from con-
veying to employees’ that their activities on behalf of the union are
being monitored and noted. But in keeping with the overwhelm-
ingly pro-employer nature of the September decisions, two of the
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decisions involve instances where the Board majority bent over
backwards to minimize and excuse employer statements that
clearly fell into those categories:

• In Sunshine Piping, Inc., 350 NLRB No. 90 (Sept. 10, 2007)
the majority held that a supervisor did not violate the Act
when he told two employees that he knew, and had told the
company’s owner, that employees had “been to the union
hall” and that “about 80 percent of the shop” had signed
cards. As the dissent noted, “by professing to have precise,
qualified knowledge of the percentage of employees who
supported the union,” the supervisor was clearly conveying
to them that their union activities were being closely
watched, and this is what the administrative law judge
who tried the case found. The Board majority, however,
reversed the judge and found that the comments were not
illegal.

• Suburban Electrical Engineers/Contractors, 351 NLRB No.
1 (Sept. 20, 2007), involved an incident in which two
supervisors were walking near an employee named Randy
Reinders who was a known union supporter. One of the
supervisors said to the other, “Well, Dave, did you take care
of our union problem yet?,” and the second supervisor
pointed to Reinders and said: “What, you mean Randy?,”
whereupon the first supervisor looked at Reinders and
said, “Oh sorry. I thought you were someone else.” Not sur-
prisingly, the judge found that this exchange constituted an
unlawful threat of adverse consequences for union activity.
But the Board majority found that the exchange was
“ambiguous” and therefore not an unlawful threat.

D. Refusing to give weight to circumstantial evidence
In order to establish that an employer has taken adverse

action against an employee in violation of the National Labor Rela-
tions Act, the General Counsel typically has the burden of prov-
ing that the employee engaged in protected activity (for example,
supporting a union), that the employer knew of this activity, and
that animus toward this protected activity was a motivating factor
in the employer’s decision to take adverse action against the
employee. As the Board and the courts have long acknowledged,
the elements of knowledge and anti-union animus are often diffi-
cult to establish through direct evidence such as explicit employer
statements. It is therefore well established that these elements may
be proved indirectly through circumstantial evidence, and that it
is appropriate for the Board to infer knowledge and/or animus from
such factors as the timing of the action, the credibility of the
employer’s explanation of the reasons for its action, and other
aspects of the employer’s conduct.

The Board’s decisions are notable in the degree to which the
majority has refused to draw inferences from circumstantial evi-
dence and dismissed complaints against employers in the absence
of direct evidence of employer knowledge or anti-union animus.
This disturbing pattern — which makes it easier for employers to
escape liability for discriminatory actions against union support-
ers — is evident in two of the Board’s September decisions.

• In Pro-Tec Fire Services Ltd., 351 NLRB No. 8 (Sept. 27,
2007), the majority held that the General Counsel had
failed to establish that the employer’s refusal to hire a pre-
decessor’s employee who had been president of the work-

place union was motivated by anti-union animus, even
though, as the dissent noted, evidence in the record estab-
lished that the employer’s fire chief, who had also worked
for the predecessor employer, had for years born intense ani-
mosity toward the former union president’s union activity
and had specifically stated that if hired by the employer he
would advise him to get rid of the former union president,
the former union president’s employment interview rating
was as high or higher that that of all the other applicants
hired, the former union president was the only one of the
predecessor’s employees other than an employee who was
out on disability who was not hired, and the administrative
law judge who tried the case specifically discredited the
explanations given by the employer as to why it had not hired
the former union president. Notwithstanding this evidence,
the majority stated that “without speculating as to why [the
employer’s witnesses] were untruthful as to the reason for
not hiring” the former union president, it could find “no evi-
dence that anti-union animus was the real reason.”

• Similarly, in Dial One Hoosier Heating & Air Condition-
ing Co., 351 NLRB No. 48 (Sept. 29, 2007), the majority
held that the General Counsel had failed to prove that a con-
tractor’s failure to hire applicants for employment who
openly declared their union affiliation was unlawfully
motivated because there was “no direct evidence of anti-
union sentiment” by the contractor. Despite evidence in the
record of statements made by company officials disparag-
ing union applicants generally, and the company’s unex-
plained failure to consider or even interview any of the overt
union applicants who met the stated qualifications for the
job at the same time that it was interviewing and hiring other
applicants not identified with the union, the majority said
this was not “sufficient circumstantial evidence” from
which to infer animus toward the union.

E. Overturning credibility determinations by judges who
heard testimony

Because it is the administrative law judge who tries the case
who has the opportunity to see and hear a witness’s testimony and
assess the witness’s demeanor while testifying, the Board and the
courts have long held that a judge’s decision to credit or discredit
a witness’s testimony based on the witness’s demeanor should not
be overruled by the Board except where, in the words of one court,
that testimony is “hopelessly incredible or . . . flatly contradict[ed]
either by the law of nature or undisputed documentary testimony.”

While giving lip service to that principle, the Board majority
on a disturbing number of occasions has overruled demeanor-based
credibility determinations based on their own reassessment of the
evidence — in each case to make rulings favorable to the employer.
Two of the September cases illustrate the trend:

   • In Marshall Engineered Product Co., 351 NLRB No. 47
(Sept. 29, 2007), the issue was whether a striker fired for
alleged strike misconduct — threatening a job applicant
applying for work as a strikebreaker and breaking the
rearview mirror off his truck — had in fact done what he
was accused of doing. The judge specifically credited the
testimony of an eyewitness to the incident who testified that
the fired striker was innocent of the charges, but the major-
ity reversed the judge, discredited the testimony, and found
that the striker was guilty and that the employer was there-
fore justified in firing him.

THE NATIONAL LABOR RELATIONS
BOARD’S “SEPTEMBER MASSACRE”
(Continued from page 9)
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• In Domsey Trading Corp., 351 NLRB No. 33 (Sept. 29,
2007), one of the backpay cases noted above, the majority
rejected the testimony of several illegally fired workers
regarding their search for work and reduced their backpay
on that basis, even though the judge had specifically cred-
ited that testimony as truthful.

VII. Opening the Door to Retaliatory Lawsuits

The National Labor Relations Act prohibits employers from
retaliating against employees for engaging in activities protected
by the Act. This prohibition has long been understood to prohibit
employers from bringing lawsuits against employees or their
union for the purposes of retaliation. In 2002, the Supreme Court
held that if the lawsuit brought by the employer has a reasonable
basis in law, the Board cannot find the employer guilty of an unfair
labor practice merely because the employer didn’t like the union
and the lawsuit was unsuccessful. However, the Court specifically
left open the question whether a reasonably based lawsuit could
still be an unfair labor practice if the lawsuit “would not have been
filed but for a motive to impose the costs of the litigation process,
regardless of the outcome, in retaliation for NLRA protected
activity” or was part of a broader course of action aimed at harm-
ing the Union and interfering with rights protected by the Act.

In another 3-2 decision in BE & K Construction, 351 NLRB
No. 29 (Sept. 29, 2007), the Board flatly rejected that possibility,
holding that the filing of a reasonably based lawsuit can never be
an unfair labor practice, regardless of the employer’s motive.
Thus, even where there is overwhelming evidence that the
employer’s motive in filing a lawsuit against employees or a
union is not to win the lawsuit but to retaliate against them by forc-
ing them to pay litigation costs, the Board will not find a violation
of law. This is a major change in existing law and an invitation to
well-heeled employers to engage in retaliatory litigation.

VIII. Further Eroding the Right to Strike

Protection of the right to strike is at the heart of the National
Labor Relations Act and therefore an employee cannot be fired or
disciplined for exercising that right. Dicta in a 1938 Supreme Court
case has, however, been interpreted to mean that a striker may be
“permanently replaced.” If an employer hires temporary strike
replacements, strikers are entitled to get their jobs back at the end
of the strike. But if an employer hires replacements with the
understanding that they are “permanent,” then all that strikers are
entitled to when the strike is over is to have their names placed on
a preferential hiring list for hiring if a vacancy becomes available.

Up to now, the law has been that replacements will not be con-
sidered permanent unless they are hired with a specific under-
standing that their employment is intended to last beyond the strike.
In Jones Plastic & Engineering, 351 NLRB No. 11 (Sept. 27, 2007),
the Board essentially demolished this requirement, holding in
another 3-2 ruling that replacement workers can be treated as per-
manent and given preference over strikers even if they were
informed at the time they were hired that they were “at will”
employees who could be let go by the employer at any time for any
reason, which would include to make way for a returning striker.
This decision means that employers can discriminate against
strikers by denying them their jobs back without having to make
any commitments to the supposedly “permanent” replacements.

IX. Making it Easier for Employers to Evade 
Bargaining Obligations

A. Removing incentives to comply with bargaining obliga-
tions
The principle that effective redress for a statutory violation

should both compensate the victim of the unlawful conduct and
“withhold from the wrongdoer the ‘fruits of its violations,’” has long
been at the heart of the Board’s remedial philosophy. As a conse-
quence, when an employer violates its duty to bargain with a cer-
tified or recognized union by making a unilateral change in work-
ing conditions without bargaining with the union, the Board’s policy
has been to restore the status quo ante — that is, to put the par-
ties back in the position they would have been in but for the
employer’s unlawful conduct. That has meant that employees
who were discharged or disciplined as a direct result of an unlaw-
ful unilateral change were entitled to have the discipline rescinded
and to be reinstated and made whole.

In another 3-2 decision in Anheuser-Bush, Inc., 351 NLRB No.
40 (Sept. 29, 2007), the Board abandoned this longstanding rule,
denying reinstatement and backpay to employees fired for mis-
conduct discovered only after the employer unlawfully installed
video surveillance cameras without first bargaining with the union.
As the dissent noted, this decision “allows the [employer] to
retain the fruits of its unlawful action, while at the same time remov-
ing the most effective deterrent to future unilateral changes.” The
decision sends a message to employers that they can circumvent
the union and make unilateral changes without incurring meaningful
consequences.

B. Permitting unilateral termination of dues checkoff
It is a fundamental principle of labor law that where a union

has been certified or recognized as the exclusive bargaining rep-
resentative of an employer’s workers, the employer may not uni-
laterally change terms and conditions of employment without
bargaining with the union. This means that as a general rule, even
after a collective bargaining agreement has expired, contractually
established terms and conditions of employment must be contin-
ued in effect until the parties negotiate a new agreement or bargain
to impasse. For many years, however, the Board permitted employ-
ers when a contract expired to unilaterally terminate contractual
agreements whereby employees who voluntarily signed dues
checkoff authorizations could have their union dues automatically
deducted from the paychecks and transmitted to the union.

Allowing employers to eliminate dues checkoff when a con-
tract expires creates administrative burdens and sometimes finan-
cial hardship for unions as well as inconvenience for the employ-
ees they represent, because it means that the union must collect dues
directly from each employee every week or month. Unions there-
fore applauded when in 2002, the Ninth Circuit Court of Appeals
issued a decision in which it found that the Board’s rationale for
excluding dues check-off from the general rule prohibiting unilateral
changes by the employer made no sense. The Ninth Circuit sent
the case back to the Board with instructions to either change its rule
or articulate a “reasoned explanation” for it. But in another 3-2 deci-
sion issued September 29, the Board majority — after sitting on
the case for five years — did neither. Its decision in Hacienda Resort
Hotel, 351 NLRB No. 32 (Sept. 29, 2007), simply reaffirms its posi-
tion that the employer had the right to terminate the check-off clause,
this time relying on a rationale specifically rejected in the Board’s
first decision.

— EDITOR’S NOTE —

Sarah M. Fox served as a member of the National Labor Relations Board from 1996 until late
2000. She prepared the original version of this article for the AFL-CIO. �

LABOR AND EMPLOYMENT LAWNOTES (WINTER 2008) Page 11

2675-07:3996-04  1/17/08  11:18 AM  Page 11



Page 12 LABOR AND EMPLOYMENT LAWNOTES (WINTER 2008)

THE BOARD’S DANA CASE:
WHAT ARE THE

PRACTICAL IMPLICATIONS?
Joseph A. Barker

Regional Director, Region 13 (Chicago)
National Labor Relations Board

When all the hand wringing ends, what will be the practical
impact of the Board’s recent decision to no longer afford protec-
tion from a potential challenge in a voting booth to the legitimacy
of a union’s voluntary recognition by an employer as the asserted
majority bargaining representative of its employees? Although the
decision is being criticized by organized labor as part of a “Septem-
ber Massacre” of workers’ rights, is there a potential silver lining
to the Board’s recent decision?

In a case that issued as part of a flood of decision making at
the end of its fiscal year, the Board in Dana Corp., 35l NLRB No.
28 (2007), modified its 40-year-old recognition bar doctrine and
held that an employer’s voluntary recognition of a labor organization
does not bar a decertification or rival union petition that is filed
within 45 days of the notice of recognition.

Under its former policy, an employer’s voluntary recognition
of a union, based on a showing of the union’s majority status, barred
a decertification petition filed by employees or a rival union’s peti-
tion for a reasonable period of time. The Board had reasoned that
labor-relations stability was promoted by a rule under which a vol-
untarily recognized union was insulated from challenge to its sta-
tus while negotiating for a first collective-bargaining agreement.

However, in a 3-2 decision, with the three Republican mem-
bers constituting the majority, the Board concluded that although
the basic justifications for providing an insulated period were sound,
they did not warrant an immediate imposition of an election bar
following voluntary recognition. Instead, it was believed that the
uncertainty surrounding voluntary recognition based on an autho-
rization card majority, as opposed to union certification after a
Board-conducted secret ballot election, justified delaying the insu-
lated period for a brief time during which employees could decide
whether they preferred a Board-conducted election. Under this new
policy, an employee or a rival union could file a petition, supported
by 30 percent of the employees in the asserted bargaining unit, dur-
ing a 45-day period following notice that a union has been vol-
untarily recognized. If no petition is filed during that period, the
union’s status as the exclusive bargaining representative will not
be subject to challenge for a reasonable period of time to permit
the union and the employer to negotiate a collective-bargaining
agreement, as has traditionally been the case under the recognition
bar doctrine.

The Democratic minority on the Board criticized the Dana
case’s “radical departure” from the traditional recognition bar
procedure as relegating voluntary recognition to a disfavored sta-
tus by allowing a minority of employees to disrupt the bargaining
process just as it is getting started. In their view, this will discourage
voluntary recognition altogether.

Is the Board minority correct that this decision will or should
discourage voluntary recognition? Well, it is important to look at
what the Dana decision does not change. For instance, once vol-
untarily recognized, a union will be have all the protections of an
incumbent union under Section 8(a)(5) of the Act during the 45-
day notice period. In other words, the employer will have to bar-
gain in good faith with the union during this period and execute
any contract that is reached between the parties. This obligation does
not change even if a petition for an election is filed and processed
during this initial 45 days, although obviously if the union losses

an election any contract will be null and void and the bargaining
obligation will cease. Any potential delay in this election process,
which has been a source of criticism by labor organizations and an
asserted justification for them to more actively seek voluntary recog-
nition to avoid the Board’s processes, is rendered meaningless under
these circumstances because the union retains its incumbency
status throughout the representation process until the Board cer-
tifies election results to the contrary.

The Dana decision also does not impact the most prevalent
instances of voluntary recognition; those in the construction indus-
try pursuant to Section 8(f) of the Act. Pursuant to 8(f), a con-
struction employer is free to voluntarily recognize a union as the
bargaining representative of its employees without any showing that
it represents a majority of its employees. Analogous to the Dana
outcome, under existing Board law such 8(f) relationships have
always been subject to attack, even during the term of a contract,
by outside labor organizations or by decertification efforts from
employees. Yet, as a practical matter, very few petitions are filed
during these relationships, and it is just as likely that if a petition
is filed, it will be filed by the incumbent union seeking to be cer-
tified as the majority representative pursuant to Section 9(a) of the
Act in an effort to gain the full bargaining protections offered by
Section 8(a)(5). It is this experience in the context of 8(f) that may
explain why many labor-side practitioners appear to greet the Dana
decision with a big ho-hum.

Certainly, in theory, the Dana decision has the potential to
increase the amount representation petition activity in Regional
offices, although in the first few months since the Board decision,
there have been few cases involving voluntary recognition brought
to the Agency’s attention, except for those involving other facili-
ties operated by Dana Corporation itself.

In preparation for such cases, the General Counsel did issue
guidance to its Regional Offices (Memorandum OM 08-07, dated
October 22, 2007, which is available to the public), describing the
casehandling procedure to be followed according to the Dana deci-
sion. Because there will no longer be a bar to an election petition
following the grant of voluntary recognition unless the affected
employees receive adequate notice of the recognition and of their
ability to file a Board petition within 45 days of receiving such
notice, there is an incentive for an employer and/or union to
notify the Regional Office of the Board, in writing, of the grant of
voluntary recognition. This notification must include a copy of the
recognition agreement, which must be reduced to writing and must
describe the unit and the date of recognition. In response, the Region
will open a case file and will send an official NLRB notice to the
employer to be posted in conspicuous places at the workplace
throughout the 45-day period.

The form notice send by the Region will have the name of the
employer, union, and description of the bargaining unit inserted in
the text, along with a space for the employer to insert the date the
notice is posted, which is crucial to initiation of the 45-day win-
dow period. The notice itself will advise employees of their right
to file a decertification petition, or to have another union file a rep-
resentation petition, during that 45-day period if such is sup-
ported by at least 30 percent of the employees in the unit volun-
tarily recognized by the employer.

There, nevertheless, remains a way to avoid the entire Dana
procedure, and the asserted heavy-handed notice as unions refer
to it. Nothing prevents the union from filing its own representation
petition at the time it receives voluntary recognition. Under those
circumstances, there need be no notification of the bargaining rela-
tionship to the Regional Office and there will be no notice posted
because employees will be provided an opportunity to vote regard-
ing representation. Yet, having already been voluntarily recognized,
the union will have all the protections of Section 8(a)(5), as dis-
cussed previously, while the petition is being processed.
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Furthermore, in the context of voluntary recognition, the
Board still recognizes the validity of neutrality agreements between
an employer and a union. Pursuant to such agreements, an employer
can agree to remain neutral during the course of an organizing cam-
paign or representational proceeding, giving the union a consid-
erable advantage in extolling of virtues of representation. Such neu-
trality agreements might also provide for the signing of a
consent-election agreement after the filing of the representation peti-
tion. A consent election agreement provides for a more expeditious
election process where the Regional Director, rather than the
Board, makes the final decision regarding any disputes as to the
conduct of the election.

If a union is unable to win a Board-conducted election under
these circumstances, especially if it is running an unopposed elec-
tion campaign pursuant to a neutrality agreement, the Board’s sug-
gestion in Dana that union authorization cards are a poor indica-
tor of true employee sentiment certainly rings true.

There remains some intriguing possibilities on the other side
of the Dana coin. If Board conducted elections truly are the
favored method for gauging union support in the context of initial
recognition, should not the same logic apply in the context of with-
drawal of recognition? Rather interestingly, on the same day that
the Board issued the Dana decision, it issued a decision in Wurt-
land Nursing, 351 NLRB No. 50 (2007), that sanctioned an
employer’s withdrawal of recognition from a union based on an
ambiguous petition signed by a majority of employees stating that
they wanted a vote to remove the union. Conspicuously missing
from the debate between the majority and minority members in that
case was the Dana preference for a Board election. Instead, the
debate focused on the respective burdens of proof to show loss of
majority status under Levitz Furniture of the Pacific, 333 NLRB
717 (2001). Consequently, it seems reasonable to conclude that,
despite being issued the same day, the Wurtland case was decided
on a separate track from Dana without consideration given to the
potential impact of Dana generally on withdrawal of recognition
cases.

If the logic of Dana is sound, there is no more reason to trust
that employees are not being unduly influenced by co-workers or
an unscrupulous employer to sign a decertification petition than it
is to question the validity of union authorization cards. Employ-
ees would seem to be just as likely to sign a decertification peti-
tion as they would an authorization card just to get rid of an
overzealous co-worker or union agent as hypothesized by the
Board in Dana. Under either circumstance, it would seem the best
method to gauge support for the union is through a Board-conducted
secret ballot election.

Alternatively, if an employer is to be allowed to withdraw
recognition from the union based on asserted objective evidence
of loss of majority support amongst employees, should not the Dana
procedures apply? That might mean the employer, either prior to
or upon withdrawing recognition from the union would have to
notify the Board of such action so that employees could be advised
of their right to file a petition to the test of validity of the employer’s
action. Until a similar 45-day insulated period has passed, or the
union has lost an election, should the union be deprived of its incum-
bency status? Of course, there has never been an impediment to an
incumbent union from filing such a petition when faced with a with-
drawal of recognition, although they rarely do so.

Consequently, the practical impact or potential implications
of the Dana decision are far from clear, and may be rendered com-
pletely academic if the Employee Free Choice Act is enacted, which
is an entirely different subject for debate.

— END NOTES —

The views expressed are those of the author and should not be construed to reflect the view,
policy, or practice of the General Counsel or the National Labor Relations Board. �

RECENT NLRB DECISIONS
Stephen M. Glasser, Reginal Director

Region 7, National Labor Relations Board
In recent months the Board issued several significant decisions

which modified or clarified its caselaw in several areas. As
examples:

In Oil Capitol Sheet Metal, Inc., 349 NLRB No. 118 (2007),
the Board held that it will no longer apply the traditional pre-
sumption of indefinite employment after discharge or layoff that
discriminates who were union organizer “salts” enjoyed under pre-
vailing law. At the outset, the Board said it would not distinguish
between paid and unpaid salts; both are “employees” under the
Supreme Court’s Town and Country decision (517 U.S. 85, 94-95,
(1995)) and, paid or unpaid, their objective is the same.

The Board held that salts do not typically seek employment
for an indefinite duration but remain with the targeted employer
only until the union’s defined objective (i.e., successful organiz-
ing or having the employer commit unfair labor practices that would
result in, among other things, a cease and desist order weakening
the employer’s response to further organizing efforts) is achieved
or abandoned, and evidence as to how long a salt would have
worked for the employer in absence of discrimination is not exclu-
sively related to matters within the employer’s control. thus, it is
now the General Counsel’s burden to demonstrate the length of the
backpay period.

In Teamsters Local 579 (Chambers and Owens), 350 NLRB
No. 87 (2007), the Board held that unions must disclose to Beck
objectors, at the objections stage and prior to receipt of a challenge,
the identity of affiliates with which they share income, the amount
of shared income, the expenditures of each affiliate broken down
by major categories, the percentage of each such category that the
unions allocate to chargeable and nonchargeable expenses, and a
detailed explanation of how the affiliates’ expense allocations
were calculated.

In Jones Plastic and Engineering, 351 NLRB No. 11 (2007),
the Board held that at-will employment status does not detract from
an employer’s otherwise valid showing that it has permanently
replaced striking employees. In so doing, the Board overruled Tar-
get Rock, 324 NLRB 373, 374 (1997), enfd. 172 F.32 921 (D.C.
Cir. 1998), to the extent inconsistent with that principle. The
Board held that the status of at-will employees is indistinguishable
from that of probationary employees who are held under prevail-
ing law to be permanent replacements even though subject to dis-
charge without cause, and their post-probation employment being
subject to their satisfaction of the employer’s standards. In Jones,
the Board found that the employer’s issuance of at-will disclaimers
informing employees that their employment was for no definite
period and could be terminated for any reason and at any time, with
or without cause, did not detract from its showing of permanent
replacement status.

In Raymond F. Kravis Center for the Performing Arts, 351
NLRB No. 19 (2007), the Board held that a union’s merger or affil-
iation with another union does not require adequate “due process”
safeguards in order to obligate the employer to continue to recognize
the union, provided that the merger or affiliation does not result in
such significant changes so as to alter the identity of the bargain-
ing representative.

In Toering Electric Co., 351 NLRB No. 18 (2007), the Board
held that an applicant for employment must be genuinely interested
in seeking to establish an employment relationship with the
employer in order to qualify as an employee under Section 2(3) of
the Act and thus be protected against hiring discrimination based
on union activity or affiliation. The Board further held that the Gen-
eral Counsel has the ultimate burden of proving the applicant’s gen-
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uine interest in employment with the employer. The Board reasoned
that in order to be protected under the Act, the applicant must be a
statutory employee and that, in turn, requires the existence of at least
a rudimentary economic relationship between the employee and the
employer. The Board held that if there is no genuine interest in work-
ing for the employee, then there is no anticipation of an economic
relationship, and thus no employee status under the Act. The Board
held that the ultimate burden is on the General Counsel. In other
words, once it is shown that there was an application for employ-
ment, the employer must raise the issue of the genuineness of the
applicant’s interest and then the General Counsel must meet the bur-
den of proof. No longer will it be conclusively presumed that the
applicant is statutorily protected; neither, however, in the absence
of contrary evidence, will the opposite be presumed.

In BE & K Construction Company, 351 NLRB No. 29 (2007),
the Board held that the filing and maintenance of a reasonably based
lawsuit does not violate the Act, regardless of the motive for
bringing the suit. Whether the lawsuit is ongoing or completed, the
Board reasoned that the First Amendment protects the filing of a
reasonably based lawsuit, and the fact that the plaintiff fails to pre-
vail should not deprive the suit of the Act’s protection. It stated:
“Nothing in the Constitution restricts the right to petition to win-
ning litigants.” As to the definition of “reasonably based,” the board
would so find if “no reasonable litigant could realistically expect
success on the merits.” Bottom line: a reasonably based lawsuit filed
with a relatiatory motive under the Act does not constitute an unfair
labor practice.

In St. George Warehouse, 351 NLRB No. 42 (2007), the
Board reaffirmed that in backpay cases the employer bears the ulti-
mate burden of persuasion concerning whether a discriminatee made
an adequate search for interim employment. However, once the
employer shows that there were comparable jobs in the relevant geo-
graphic area, the burden of production falls to the discriminatee and
General Counsel to demonstrate that the discriminatee took rea-
sonable steps to obtain those jobs. The Board reasoned that the Gen-
eral Counsel has superior access to the discriminatees and infor-
mation regarding their job searches.

In Dana Corp., 351 NLRB No. 28 (2007), the Board modi-
fied its recognition-bar doctrine and held that an employer’s vol-
untary recognition of a union does not bar a decertification or rival
union petition that is filed within 45 days of the notice of recog-
nition. While the Board recognized the basis precepts of voluntary
recognition and an insulated period as enunciated in its 1966
Keller Plastics case, it held that the immediate election bar should
give way to a 45-day period during which employees can decide
if they want a Board-conducted election to decide the question con-
cerning representation. If a decertification or rival union petition,
supported by at least 30 percent of the employees in the bargain-
ing unit, is filed within 45 days of the employer’s posting of a stan-
dard explanatory notice to be provided by the Regional Office, then
such petition will be processed in the customary manner. If no such
petition is filed within 45 days of the notice posting, then the Keller
Plastics “reasonable period of time” election bar doctrine applies.
If the employer or recognized union fails to notify the Regional
Office of the voluntary recognition, resulting in no posting of the
45-day notice, then the recognition and possible resulting collec-
tive bargaining agreement will not serve as a bar to the filing of a
decertification or rival union petition.

These cases represent a shift in either the allocation of the bur-
den of proof, the presumptiveness of backpay liability, or an over-
ruling or modification of prior caselaw. Whether they will spawn
the filing of new cases remains to be seen. At the very least, how-
ever, the decisions mark a clear pronouncement of where the
Board stands regarding these issues. �

RECENT NLRB DECISIONS
(Continued from page 13)

MARK YOUR
CALENDARS FOR THE

LELS MID-WINTER
MEETING

January 25-26 2008
at the

Detroit Athletic Club
This Mid-Winter Meeting will provide great substance

(as usual), as well as a bit of entertainment.

At our Friday dinner (reception at 5:00, dinner at 7:00),
we will be honoring Leonard Page with our Distinguished
Service Award. In addition, we will have a great show pro-
vided by A (Habeas) Chorus Line, which is a performance
troupe of attorneys renown for their satirical look at current
events, politics and personalities through incredible musical
parody. Their show: “A Healthy Serving of Parody.” This is
a “must not miss” night.

Saturday morning (8:30-12:30) is action-packed, start-
ing with substantive updates on MERC (Jeff Donahue),
NLRB (Regional Director Stephen Glasser) and EEO (Jeff
Steele) law, as well as a summary of what’s up on the leg-
islative fronts in DC and Lansing (Rob Boonin). In addition,
there will be a panel on “The Status of Continuing Violations
Post-Garg” (Larry Murphy, Cary McGehee and Hon. Robert
Colombo, Jr.). And finally, Sam McArgo and Kathy Bogas
will present “Trying the High Profile Case: The View from
the First Chair,” in which they will relate their experiences
from handling cases of which we are all familiar from the
headlines that recently dominated the news.

Registration forms have been mailed. Please invite
your colleagues who are perhaps not familiar with the
value of this program and the camaraderie of our Section,
or who have not joined us in awhile, to join us. If you need
more information or wish to register on-line, go to
michbar.org/labor/news.cfm.
(Editor’s Note: Due to the vagaries and vicissitudes of the Lawnotes publishing
schedule and presorted bulk mailing delivery, it is entirely possible that you are reading
this announcement after the Mid-Winter Meeting. If so, we hope you had a good time
if you went and you probably missed something good if you didn’t. In either case,
mark your calendars for the September 2008 Annual Meeting and the January 2009
Mid-Winter Meeting.

LELS SECTION

MID-WINTER
January 25-26, 2008
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SOLOMON’S
WISDOM FOR
LITIGATORS

Stuart M. Israel
Martens, Ice, Klass, Legghio & Israel, P.C.

In keeping with the Lawnotes tradition of fearless journalism,
I’ve written several columns critical of judges and arbitrators.1

Of course, these columns (1) were written with the utmost
respect; (2) offered only constructive suggestions for adjudicator
self-improvement; and (3) displayed with the degrees of obse-
quiousness and sycophancy suitable to complaining about those who
hold one’s — and one’s clients’ — fates in their powerful hands.

Still, cynics ask me if there has been any blowback. Let me
just say I only occasionally find it necessary to employ certain
defensive techniques perfected by Salman Rushdie. Indeed, it is
a testament to the equanimity of most judges that so far I have
declined to enter the State Bar’s Lawyer Protection Program.

Anyway, because of my columns I am regularly contacted by
lawyers with accounts of their less-than-satisfactory encounters with
judges. These lawyers seek a sympathetic ear without having to
incur risk or the high cost of therapy. In the interest of schaden-
fruede, I indulge them.

One common complaint goes like this:

We filed cross-motions for summary judgment 13 months
ago. It’s a simple case. The facts aren’t in dispute. The
judge just has to apply the law, either our side’s or the
other side’s. Thirteen months — and nothing.

I call the case manager monthly, asking, “Do I need to
notice the motion for argument?” or “Can I do anything
to assist the Court?” I get my head chewed off. I’m told
the judge will contact me if, as, and when he wants to con-
tact me. My client is simultaneously depressed, impatient,
distressed, outraged, and mad at me!

Another common complaint goes like this:

I show up on motion day at 8:30 a.m., after driving in the
snow for two hours, to argue my summary disposition
motion. My case couldn’t be stronger. It’s supported by
affidavits, on-point authority, and the other side’s depo-
sition admissions. The other side’s brief was three pages
of boilerplate, barely recognizable as English. No affi-
davits. No deposition testimony.

The judge finally calls our case at 11:40 a.m. She says:
“I’ve read the briefs. Do you have anything to add?” I
think (but do not say): Yeah, right, Your Honor, I left the
real good stuff out of my brief just so I could surprise you
with the dispositive facts and law at oral argument.

Anyway, I’m not sure the judge understands the case, so
I want to hit the key points. I get maybe eight words out
and the judge stops me. “Question of fact. Motion denied.”
What question of fact!? Did she read the briefs!? Why are
we going to trial!?

One more common complaint goes like this:

The judge’s rule of thumb seems to be that any lawyer who
files a discovery motion has committed a crime against
nature. It doesn’t matter if the other side ignores my
interrogatories, doesn’t show at a deposition, or refuses
to produce documents. If I try to enforce the rules, I’m the
bad guy.

“I’ll decide your discovery motion, counsel,” the judge
says to me, “but if you lose, you and your client should
be prepared for some heavy sanctions!” So, do I risk fil-
ing a motion, or do I suffer in silence, leave the judge
alone, and make do with whatever I can get out of my eva-
sive opponent? Aren’t judges paid to resolve discovery dis-
putes?

There are lots more complaints, but you
get the idea. Indeed, you probably have
a few complaints of your own about the
deficiencies of various black-robed
public employees. When I hear such
complaints from hapless lawyers, I
think about King Solomon.

It seems Solomon thought
one of his royal ministers would
profit from a little humility. So Solomon devised an impossible task.
Solomon directed the minister to find a legendary ring that had the
power to make the sad happy. Solomon expected the minister would
scour the world and return empty-handed, humbler and wiser.

Months later the minister returned. Not concealing his amuse-
ment, Solomon asked if the minister successfully completed his mis-
sion. He had, the minister replied. He handed Solomon an inscribed
gold ring. Solomon read the inscription. It instantly transformed
Solomon’s amusement to sober contemplation.

The ring was inscribed with three Hebrew letters — gimel,
zayin and yud — representing the phrase gam zeh ya’avor — “This
too shall pass.”

Solomon, being “wiser than all men” (1 Kings 5:11), recog-
nized the truth of the inscription, and its power to make the sad
happy and the happy sad. Everything — wealth, authority, fame,
judicial practices and rulings that make good lawyers’ lives mis-
erable — one day will be dust.

So, litigators, when frustrated and powerless in the face of adju-
dicators who just don’t understand or listen or care, appeal. Strive
for justice, and in the face of adversity take solace in the wisdom
of Solomon’s ring: “This too shall pass.”

— END NOTE —
1See “It’s Hard Out Here for a Lawyer” Vol. 17, No. 1 Labor and Employment Lawnotes 13
(Spring 2007); “Judicial Disapprobation” Vol. 16, No. 3 Labor and Employment Lawnotes
6 (Fall 2006); “Fourteen Things Arbitration Advocates Want Arbitrators To Know” Vol. 16,
No. 1 Labor and Employment Lawnotes 6 (Spring 2006); and “On Judges” Vol. 14, No. 3 Labor
and Employment Lawnotes 6 (Fall 2004). �

“Lawyers who had the temerity to
file discovery motions.”
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MERC UPDATE
Dena M. Lampinen

White, Schneider, Young & Chiodini, P.C.
Since the last issue of Lawnotes, the Michigan Employment

Relations Commission has issued 37 Decisions and Orders in a vari-
ety of cases. A brief summary of three of those cases follows. Of
the 37 cases, 33 were unfair labor practice hearings, three were unit
clarification and/or representation hearings, and there was one deci-
sion on a motion. Recent decisions of the Commission may be
reviewed on the Bureau of Employment Relations’ website at
www.michigan.gov/cis.

Unfair LaborPractices
City of Bay City -and- Teamsters Local 214
Case No. C04 B-031 (September 25, 2007)

On October 17, 2005, the ALJ issued a Decision and Rec-
ommended Order finding that Respondent City of Bay City did not
commit an unfair labor practice (ULP) when it disciplined employee
Keith Miles for violating a city resolution prohibiting employees
from speaking to city commissioners about employment-related
matters. Thus, the ALJ recommended that the Charge be dis-
missed. Charging Party filed timely exceptions. The Commission
reversed the ALJ’s decision.

Charging Party contends that the December 6, 1999 resolu-
tion restrains employees from engaging in concerted activities pro-
tected by PERA. The ALJ disagreed and found that MERC has no
jurisdiction to consider the principles of constitutional law relied
upon by Charging Party in arguing that the resolution was unlaw-
ful. The Commission agreed with the ALJ that any limitation on
employees’ constitutional rights to free speech imposed by the res-
olution is not within the jurisdiction of the Commission. However,
the Commission referenced Beth Israel Hosp v NLRB, 437 US 483,
491 (1978), to acknowledge that an employee’s right to commu-
nicate regarding terms and conditions of employment is an inher-
ent right of self organization. Further, the Commission looked to
the long held rule that an employee’s right to communicate regard-
ing terms and conditions of employment extends to communica-
tions with other employees as well as to non-employees. See, Red-
ford Twp, 1984 MERC Lab Op 1056. See also, Cintas Corp v
NLRB, 482 F3d 463, 466 (CA D.C., 2007); Stanford Hosp and Clin-
ics, 325 F3d 334, 343 (CA D.C., 2003); Kindercare Learning Cen-
ters, 299 NLRB 1171 (1990). Additionally, the Commission
specifically found that employee communications with employer
officials are included in the category of communications that are
protected under PERA.

In determining the legality of the resolution at issue, the
Commission applied the rule from Double Eagle Hotel and
Casino, 341 NLRB 112, 113 (2004), which provides that rules that
prohibit employees from discussing working conditions are con-
sidered analogous to no solicitation rules. Additionally, the Com-
mission considered whether employees would reasonably construe
the language of the resolution to prohibit activity protected under
PERA. Ultimately, the Commission found that the wording of the
resolution and testimony in evidence demonstrated that an employee
could be disciplined under the resolution, and that the chilling effect
of the resolution was demonstrated by Miles’ expressed reserva-
tions about talking to commissioners in the future. Consequently,
the Commission held that the resolution was overbroad and, there-
fore, unlawful because it prohibited all communications about labor
relations or employment-related matters.

Charging Party argued that merely maintaining a rule or pol-
icy that prohibits or threatens discipline for protected conduct
amounts to a ULP. The Commission agreed that a rule may be
unlawful even if it is never enforced, citing Cintas Corp v NLRB,
supra, and NLRB v Vanguard Tours, Inc, 981 F2d 62 (CA2, 1992).
Moreover, the Commission recognized that discipline for the vio-
lation of an unlawful no solicitation rule is a ULP, and that such

discipline has been found by the NLRB to be a violation of Sec-
tion 8(a)(3) of the National Labor Relations Act (NLRA), 29
USC 158(a)(3). As such, the Respondent’s discipline of Miles was
a separate and additional violation of the rights guaranteed by
PERA. The Commission held that Respondent violated PERA by
disciplining Miles for engaging in the protected concerted activ-
ity of communicating his concerns about an ongoing labor dispute
to a city commissioner.

Wayne County Community College District -and- Wayne
County Community College Professional and Administrative
Association, MFT and SRP Local 4467
Case No. C04 J-282 (September 25, 2007)

The Charging Party and Respondent are parties to a collective
bargaining agreement (CBA) that provides requirements for the
Respondent to follow in the event of reorganization. Specifically,
the CBA requires a minimum of 30 days notice to the union and
employees initially affected in the event of layoff due to reorga-
nization. Additionally, it requires that the Respondent meet with
the union to discuss reorganization and provide the union with an
organizational chart. Although the union was given notice of posi-
tion eliminations due to reorganization, union requests for an
organizational plan, and to meet with Respondent to discuss the
impact of reorganization, went largely unanswered.

The ALJ concluded that Respondent breached its duty to
bargain by refusing to negotiate the impact of a reorganization plan
and by failing to supply the Charging Party with information
relating to the reorganization. Additionally, the ALJ recommended
that Respondent cease and desist the unlawful activities and take
additional affirmative action, including making whole those bar-
gaining unit members employed as tutors who suffered a loss of
pay as a result of the Respondent’s unilateral decision to reduce
their working hours.

The Commission agreed with the ALJ on the issue of Respon-
dent’s violation of Section 10(1)(e) of PERA for failure to satisfy
its obligation to bargain the impact of reorganization. However, the
Commission found merit in Charging Party’s cross-exception
which alleged that the remedy recommended by the ALJ was too
narrow. Consequently, the Commission held that because the
Respondent failed to satisfy its obligation to bargain the impact of
its reorganization regarding all affected members of the bargain-
ing unit, the ALJ erred in limiting back pay to the tutors only. Addi-
tionally, the Commission held that the ALJ failed to recommend
the broad language generally included in an order to cease and desist
from refusing to respond to information requests.

Unit Clarification
City of Detroit (Fire Department) -and- Detroit 
Firefighters Assn
Case No. UC06 E-015 (August 28, 2007)

The Petitioner, the union, was certified as the bargaining rep-
resentative for the position of Supervising Medical Case Manager
(SMCM) in October 2005. Thereafter the position was renamed
Manager II – Fire. The Petitioner sought an order declaring that
position of Manager II – Fire was a part of its bargaining unit, as
the duties and responsibilities were the same as the SMCM. The
Respondent argued that the position was new and not appropriate
for accretion. Additionally, the Respondent argued that the unit clar-
ification petition was untimely.

The Commission acknowledged that PERA does not provide
a specific time limit for unit clarification. Further, the employer
failed to tell the union that it was not going to recognize the Man-
ager II – Fire position as a part of its bargaining unit until some-
time after March 13, 2006. The petition was filed promptly there-
after on May 21, 2006, and the Commission found that the union
did not explicitly agree to the position’s exclusion from its unit.
Therefore, the Commission clarified the bargaining unit to include
the position Manager II – Fire. �
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FOR WHAT
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

Oh Wise and Terrible Arbitrator, what makes for an effective
cross examination?

How do raised voices and expressions of outrage influence
you? Sometimes outrage is called for; what is the best way
for an advocate to express it?

Two cross examinations stand out in my mind as the
most effective I have ever seen. One was by a southern lawyer
with a voice like warm Karo syrup. The witness was a very
sympathetic little old lady. Many good lawyers would have
been afraid to cross examine her. They know if the finder of
fact watches you beat up a little old lady it doesn’t matter how
good your case is. This guy was not afraid. He went for her
with the full charm offensive. Every word he spoke had a lot
more vowels in it and was pronounced much more slowly
than it appears here:

Ah’m sorry, Ma’am, excuse me. Ah appreciate
yoah ansuh but ah don’t b’lieve that was exactly the
question ah was attemptin’ to ask. Do you mahnd
if ah ask it again?

He was so charming and gentle and deferential she did-
n’t know her throat was cut until she tried to turn her head.

The other memorable cross was the dismemberment, dis-
embowelment and evisceration of an “expert.” The witness
had a very fancy resume. The lawyer took him through it in
great detail. It must have taken an enormous amount of time
and effort to research and prepare that cross examination. It
was like watching an autopsy. I wanted to look away but he
kept pulling out misrepresentation after distortion after eli-
sion after obfuscation. Then he went to the next line. And the
next. Methodical, relentless, merciless and exquisite.

My view is that cross examination, like revenge, is
best served cold. I’ve heard a lot of lawyers bang on the table.
It gets attention briefly, but those people are not the most
effective advocates. The most effective ones are patient, polite,
prepared and pitiless.

I feel the same way about outrage. Theatrics are cheap.
Any high school drama student can do outrage. The hard thing
to do is to sublimate, to redirect the force of your outrage into
careful preparation. Creative name calling and raising your
voice until it quavers with righteous indignation is fun, but
it’s like throwing a hammer through your computer screen.
It feels good at the time, but later it will probably not turn
out to have been a wonderful idea.

This is one of the tragic features of human life. Things
that are a lot of fun to do - eating hot fudge sundaes, telling
off your boss, committing adultery - are not generally con-
ducive to long term improvement of our circumstances.
Alas.

Happily, careful preparation of withering cross exami-
nation is conducive to improved circumstances. Eviscerat-
ing your opponent’s witness in cross examination is a
socially approved way for lawyers to express their outrage.
And it helps vent the frustrations we build up from not doing
those other fun things.

MERC CORNER
Ruthanne Okun

Director, Bureau of Employment Relations,
Michigan Department of Labor and Economic Growth

I especially admire journalists who have the uncanny ability
to come up with “snappy” topics for their frequent newspaper sub-
missions. To us less seasoned drafters, writing is always a challenge.
In this column, we return to the time when we distributed the MERC
Messenger. We used that document — MERC’s official Newslet-
ter — to apprise you of the latest Commission happenings and pro-
vide hints of what to anticipate in the coming quarter. It seems fit-
ting that we do so again while wishing a farewell to 2007 and
looking forward to our agency’s upcoming challenges and plans
in 2008.

If you haven’t done so already, please visit our web-site, at
www.michigan.gov/merc. Posted there is brief biographical detail
on our three MERC members - Chair, Christine Derdarian, and
Commissioners Nino Green and Eugene Lumberg. We note that
they are all your colleagues in the legal profession – attorneys with
thriving legal practices in their lives outside of MERC. Also
included are frequently asked questions and answers about MERC
and about employment, in general.

One web innovation that we are seeking to implement at some
point is to post all MERC cases in electronic format on our site.
We recognize that, for a number of years, researching MERC cases
has been difficult and time consuming because the only available
resources were hard copies, which were not well indexed. We have
provided access to some post-1997 Commission decisions in an
electronic format on our web-site; also, Westlaw and Lexis provide
cases from 1988 forward. However, even those services do not
include older MERC cases. For years, we have contemplated cre-
ating a feature that will allow our customers to search all MERC
cases via the web. In order to complete the process, we will need
to scan and post older MERC cases that are not yet available in elec-
tronic format. Our dream is to create a search feature using fre-
quently utilized terms to allow persons to conduct legal research
and to include a feature that would allow a link to MERC cases cited
in the body of a decision.

This initiative is being considered by our department – DLEG
– the Department of Labor and Economic Growth. It would
require a commitment of both human and financial resources – most
obviously requiring the scanning and posting of older MERC cases
and identifying search terms. We would work with our Department
of Information Technology (DIT) to create a searchable program
that would include links within decisions to cited decisions. With
state resources a scarcity these days, we are aware that it may not
be an appropriate time to consider a project of this magnitude. How-
ever, it is apparent that this endeavor will significantly improve orga-
nizational performance at MERC and enhance our ability to
deliver good customer service. It would expedite legal research of
MERC cases and would allow for more prompt issuance of com-
plete and well-researched Commission decisions – a win-win sit-
uation for everyone involved.

(Continued on page 18)
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While this innovative project remains under consideration, our
web-site will be improved to include an amended version of
MERC’s “Guide to Public Sector Labor Relations in Michigan” –
last published in 2002. This improvement should have occurred by
the time Lawnotes reaches your desk. The 2007 version of the
“Guide” reflects changes due to the Executive Order that transferred
ALJs at MERC to our sister agency — the State Office of Admin-
istrative Hearings and Rules (SOAHR). It also contains minor revi-
sions and clarifications, and a reference to severance elections. With
financial assistance provided by the Labor and Industrial Relations
program at Michigan State University and the MSU College of Law,
we anticipate that a hard copy of this document will be available
for you to purchase later this year.

Many of you will recall that in 2002, we promulgated a series
of amendments to MERC’s administrative rules. By now, you
should be used to working under the new rules and are in the unique
position of being able to suggest any additional amendments. We
have already received a suggestion to clarify the rules on MERC
compliance procedures and on costs in fact finding cases, and to
consider a rule imposing court reporting costs on a party who fails
to appear for a duly-noticed MERC hearing. Should you have sug-
gestions for rule amendments, please let us know to add them to
our list.

Finally, MSU College of Law has again graciously offered to
host training for our arbitrators and fact finders in October 2008.
Space permitting, we will open up the training to MERC’s con-
stituents. As we plan the program, your input is invaluable. Labor
relations practitioners who utilize our dispute resolution procedures
are in the best position to determine the areas in which training will
offer the most benefit.

We look forward to hearing from you with the hope that the
new year is all that you had wished for. �

VIEW FROM
THE CHAIR
David B. Calzone, Chair

Labor and Employment Law Section
I was attending an annual labor and employment law con-

ference in Southern California when I received an email from
the Section’s long-serving Lawnotes editor, Stu Israel, remind-
ing me that he was awaiting a contribution for the upcoming
issue’s “View from the Chair” column. Given the “view” that
I was enjoying as I read that email – a long, green valley filled
with rolling pastures, horse-back riding stables, a golf course
and colorful gardens, flanked on both sides by mountains – it
was very tempting to draw unfavorable comparisons to the
“view” I had left at home in Michigan. The weather in Michi-
gan had taken a turn for the worse, becoming cold, gray and
rainy after an unusually balmy Fall, with the promise of a long
winter ahead. The newspapers and broadcast airways had been
filled with stories about Michigan’s economic woes and bud-
get crisis, a Legislature seemingly more intent on using the cri-
sis to further political agendas than solving obvious fiscal prob-
lems, Michigan’s rising unemployment and mortgage
foreclosure rates, new plant closings and force reductions, and
the departure of some of Michigan’s most talented young peo-
ple in search of better opportunities elsewhere – many of them
perhaps headed to sunny Southern California.

Appearances – both positive and negative – can be deceiv-
ing, however, a point driven home later that day as I sat in grid-
locked Los Angeles traffic, at 3 p.m. on a Saturday afternoon,
a mere six hours ahead of raging wild fires that would ulti-
mately cut off the route between the resort where I had been
staying and LAX. Those wildfires ultimately caused more than
a million people to flee their homes, resulted in at least seven
deaths, torched roughly 778 square miles, injured nearly 100
people, and destroyed more than 1,640 homes. The freeway
I was on passed by a number of corporate-owned celery
fields flanked by ramshackle trailers and shacks housing the
families of the migrant workers tending those fields. Gas along
the freeway was 40 cents higher than in Michigan. At LAX,
I scanned a real estate brochure advertising 1,000 square-foot
bungalows with scenic hill views for the bargain price of
$700,000. I wondered how many of those bungalows were
perched on the sides of the brown piles of packed dirt that pass
for “scenic” hills just outside of downtown Los Angeles, the
same “scenic” hills that turn into massive mud-slides during
torrential, but infrequent, rains. The “Local News” page of the
LA Times website features a morbid interactive web tool
called the “Homicide Map,” where you can pick a month and
see little flags designating the location of every murder in Los
Angeles County during a particular month. Clicking on a flag
brings up a picture of the victim and a summary of how he or
she died. You can even filter the flags by age range, ethnicity,
gender, cause of death, day of the week (Sunday is by far the
most popular day for murders in LA) and whether the police
were responsible for the death.

Spending a few days listening to several prominent Cal-
ifornia labor and employment lawyers talk about their prac-
tice will also improve one’s perspective on the practice of labor
and employment law in Michigan. As a management lawyer,
I am certainly happy that I do not have to deal regularly with
the dizzying array of sometimes conflicting state and local laws
and regulations governing the employment relationship in Cal-

MERC CORNER
(Continued from page 17)

“Yeah, maybe I did it, but you gotta believe me, I didn’t
have no mens rea.”

KELMAN’S CARTOON
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ifornia. Additionally, practitioners on all sides of employment
issues in Michigan can take comfort from the fact that we do not
have to predict results or live with decisions from a Circuit
Court of Appeals that is by far the most reversed court in the fed-
eral system. Again, wearing my management hat, those of us who
represent employers in Michigan are certainly fortunate that
there are not many Michigan state or federal courts, if any, that
would certify a nationwide class action in an employment case
that consists of over a million class members based on legal the-
ories and a statistical analysis that turn 30 years of class action
jurisprudence on its head. And what of more mundane employ-
ment issues? None of my clients has yet asked me to draft poli-
cies setting forth the conditions under which employees may bring
their dogs to work and answering such burning questions as which
dog must go home when the dogs have a disagreement or what
happens when a dog has an “indoor accident,” “nips” a coworker,
or produces an “excessive odor.” I suspect that most of the man-
agement lawyers in our Section do not have to assist employers
in dealing with workforces that operate under 20% Project poli-
cies – policies permitting employees to spend a day a week on
anything they would like to work on other than their main duties,
as long as the “20% Project” has some arguable value to the
employer. There are also probably not too many Michigan
employers whose employees insist on using cage dancing at com-
pany functions as a means of promoting camaraderie between
coworkers and then complain vociferously when the company’s
employment counsel has the temerity to suggest that cage danc-
ing might not be such a good idea.

My point is not to belittle Southern California or its people
or to make light of the economic challenges facing Michigan. I
simply believe that it is useful, every now and again, to “get up
on top of the world and look down,” as one of my old law pro-
fessors used to say. It is easy to get caught up in negative stereo-
types, and there is an unfortunate tendency for negative stereo-
types to become self-fulfilling prophecies. I think we often
suffer from that malaise in Michigan.

Rather than being blinded by the glitz and glamour of
regions like Southern California, it is useful occasionally to cel-
ebrate what Michigan has to offer: an industrial infrastructure that,
albeit challenged by global competitive pressures in recent years,
remains at the forefront of the worldwide automotive industry;
one of the finest public university systems in United States; a
world-class symphony orchestra and art institute; a scenic shore-
line featuring the greatest of the Great Lakes; a rich collegiate and
professional athletic tradition; a working population long known
for its nose-to-the-grindstone, blue collar persona; a world-class
research institution in The University of Michigan; and a more
affordable standard of living than many states. How many of us
know, for instance, that Michigan’s Interlochen Center for the Arts,
nestled between two picturesque lakes a few miles southeast of
Traverse City, is one of the finest preparatory arts institutions in
the world, a place where more than 2,500 of the world’s most artis-
tically talented and motivated young people congregate each sum-
mer and another 450 attend high school in the Fall, Winter and
Spring to participate in intensive music, theater, creative writing,
dance, visual arts and motion picture arts programs?

Michigan’s labor and employment lawyers have made
extraordinary contributions to the development of the nation’s
labor laws. A recent video commemorating the Section’s first 50
years chronicled these contributions and achievements with ret-
rospectives offered by many of those distinguished Section
members who played key roles in the development of the nation’s
and Michigan’s labor and employment laws. Looking at contri-
butions made by Section members in just the past few years, a

former chair of our Section and Distinguished Service Award
recipient, Bob Battista, chairs the National Labor Relations
Board. Another former chair, Leonard Page, recently served as
General Counsel to the NLRB. Several Section members, George
Roumell, Tom Kienbaum, and Reginald Turner, have recently
served as Presidents of the State Bar of Michigan. James Hoffa,
Jr., another Michigan labor lawyer, leads one of the nation’s most
robust unions. A former Section chair and Distinguished Service
Award recipient, Professor Theodore J. St. Antoine, is universally
recognized as one of the foremost labor and employment law edu-
cators in the world. Several Section members, including Bill Sax-
ton, Sue Ellen Eisenberg, Prof. St. Antoine, Ann Cooper and
Stephen Drew, have been recent recipients of the State Bar’s pres-
tigious Champion of Justice Award.

Michigan’s Labor and Employment Law Section has a rich,
robust and distinguished tradition. The new Section Council
hopes to continue that tradition. Since this is my first column as
Chair of the Section, I would like to take this opportunity to intro-
duce you to the Section Council for 2007-2008. As has been our
custom for more than 50 years, the Council is made up of
lawyers from the four primary labor and employment constituent
groups – management, union, plaintiff and neutral. In addition to
me, the officers include Dan Bretz from Clark Hill in Detroit, Vice
Chair (management); Jeff Donahue from White Schneider
Young & Chiodini in East Lansing, Secretary (Union); and Dar-
cie Brault from Dib, Fagan and Brault in Royal Oak, Treasurer
(Plaintiff). The “Plaintiff” Council members include Sue Ellen
Eisenberg from Eisenberg & Bogas in Bloomfield Hills; Robert
Palmer from Pitt McGehee Palmer Rivers & Golden in Royal
Oak; and Dan Swanson from Sommers Schwartz in Southfield.
“Management” Council members include Tim Howlett from
Dickinson Wright in Detroit; Rob Boonin from Butzel Long in
Ann Arbor; David Rhem from Varnum Riddering in Grand
Rapids; Joe Starr from Lipson Neilson Cole Seltzer & Garin in
Bloomfield Hills; and Megan Norris from Miller Canfield in
Detroit. “Union” Council members include Andrew Nickelhoff
from Sachs Waldman in Detroit; and Immediate Past Chair
Michael Lee from Lee and Correll in Southfield. “Neutral”
Council members include George Wirth of Saline from the
Michigan Department of Civil Rights; Kathryn Vandagens of
Lansing, private arbitrator and mediator; and Richard Whiteman
from Region 7 of the National Labor Relations Board in Detroit.
The Section’s long-serving and much appreciated Lawnotes edi-
tor is Stuart Israel of Martens, Ice, Klass, Legghio & Israel, ably
assisted by Andrew Nickeloff and Stu’s law partner, John
Adam. The Section’s ListServ is the province of David Kotzian
from David L. Kotzian, PLLC. ICLE’s Education Director, Shel
Stark, himself a former Section Chair, continues to serve as the
Section’s ICLE Liaison. Finally, this year’s State Bar Commis-
sioner’s Liaison for the Section is Eric Pelton of Kienbaum
Opperwall Hardy & Pelton.

The 2007-2008 Council and its various liaisons are a dedi-
cated, hard-working, creative and engaging group. As a Section,
we have been fortunate in the past to have been led by similarly
hard working, dedicated and forward-thinking Council members,
who enhanced the stature and professionalism of our Section
within the State Bar. The new Council hopes to follow in those
able footsteps. Please do not hesitate to contact me or any of the
Council officers or members with your thoughts and ideas about
how we can enhance the Section and its activities. I look forward
to seeing you at future Section events.
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UNITED STATES SUPREME
COURT UPDATE

Regan K. Dahle
Butzel Long

ADEA Issues in the Forefront during the Court’s 
2007-2008 Term

The Court has six employment law cases set for oral argument
in its 2007-2008 term, four of which involve the Age Discrimina-
tion in Employment Act (ADEA). On November 6, 2007, the Court
will hear oral argument in Federal Express Corp. v. Holowecki, U.S.,
No. 06-1322. The issue is whether the plaintiff’s submission of an
EEOC intake questionnaire and affidavit satisfied the ADEA
requirement that an employee must file an EEOC charge at least
sixty days prior to bringing suit in federal court. If the allegedly
discriminatory act occurred in a “deferral state,” meaning a state
with its own age discrimination law and age discrimination reme-
dial agency, the charge must be filed within the earlier of 300 days
after the alleged discriminatory practice or thirty days after the plain-
tiff receives notice that the state has terminated its proceedings. 29
U.S.C. §§626(d), 633(b). The district court held that the intake ques-
tionnaire and affidavit were insufficient to satisfy the filing require-
ment under the ADEA. The Second Circuit reversed, holding that
even though Federal Express did not receive notice of the charge,
and the EEOC never investigated it, the plaintiff still fulfilled the
ADEA filing requirement. Federal Express sought review.

The Court will also consider whether the ADEA prohibits fed-
eral employers from retaliating against employees who file age dis-
crimination complaints. In Gomez-Perez v. Potter, U.S., No. 06-
1321, the plaintiff was a United States Postal Service employee who
sued the USPS for retaliation after it denied her a transfer. The dis-
trict court found that the government employer was immune from
suit and dismissed the action. The First Circuit held that although
the defendants had waived sovereign immunity with respect to
ADEA suits, the district court’s decision to dismiss the employee’s
action was correct because 29 U.S.C. §633a did not allow federal
employees to sue for retaliation. The Court has not yet scheduled
oral argument.

On December 3, 2007, the Court will hear oral argument in
Sprint/United Management Co. v. Mendelsohn, U.S., No. 06-
1221. The Court is being asked to decide whether the trial court
in an ADEA suit brought by an employee terminated in a reduc-
tion in force should have allowed “me, too evidence” in the form
of testimony from other terminated employees. The testimony
would have concerned perceived age discrimination that the other
terminated employees experienced, albeit from different supervi-
sors. The trial court had restricted testimony to employees simi-
larly situated with plaintiff, meaning those who reported to the same
supervisor and were terminated around the same time. The Tenth
Circuit held that the trial court erred in limiting the testimony and
found that testimony by employees other than those similarly sit-
uated to the plaintiff was relevant to determining if Sprint acted with
discriminatory animus.

The Court will also consider whether Kentucky’s Retirement
System violates the ADEA. The origin of Kentucky Retirement Sys-
tems v. EEOC, U.S., No. 06-1037 was an age discrimination

charge filed with the EEOC by a deputy sheriff. The State had
denied the sheriff’s application for disability retirement benefits at
the age of 61, because he had become eligible for regular retire-
ment benefits at the age of 55. The EEOC sued challenging the
retirement plan’s treatment of employees, such as the sheriff,
who held hazardous jobs. The EEOC demonstrated to the trial court
that the amount of benefits paid to an employee at a younger age
often exceeded the amount paid to an employee at an older age.
The Sixth Circuit held that the plan was discriminatory on its face
because it disqualified employees from receiving disability retire-
ment benefits if they became disabled after the age of 55 if they
held hazardous jobs and after the age of 65 if they held nonhaz-
ardous jobs. The Sixth Circuit also held that the plan calculations
resulted in older employee receiving lower payments than younger
employees similar in every factor other than age.

The Court will also decide whether an employee can bring a
retaliation claim under 42 U.S.C. §1981. The plaintiff in CBOCS
West Inc. v. Humphries, U.S., No. 06-1431 claimed that his
employer terminated him because he complained about race dis-
crimination. The district court granted summary judgment in
favor of the employer, finding that the employee could not recover
on his claim of retaliation. The Seventh Circuit reversed. The court
held that Section 1981 applies to the termination of employment
contracts, and retaliatory discharge is certainly the termination of
an employment contract.

Finally, on November 26, 2007 the Court will hear oral argu-
ment in LaRue v. DeWolff, Boberg & Associates Inc., U.S., No. 06-
856. In La Rue, the Fourth Circuit held that a participant in a 401(k)
plan cannot use ERISA to recover losses allegedly caused by his
employer’s failure to follow the participant’s investment instruc-
tions for two reasons: first, because those losses only affected an
individual participant; and second, because the plan participant was
not seeking equitable relief, but instead to recover individual
losses. The U.S. Solicitor General has urged the Court to reverse
the court of appeals. �
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THE JOY OF
LABOR LAW

“Deranged Beggar.” Some lawyers do not suffer from
stage fright. The Detroit Free Press opined, in a review of the

musical Sweeney Todd, that actress Linda Hammell was “espe-
cially effective as a deranged beggar.” Hammell, in case she

has not cross-examined your clients, is a NLRB trial attorney.
In addition to being an effective “deranged beggar,” Hammell was

named by The Ann Arbor News as best supporting actress in 2006 for “A
View from the Bridge” by Arthur Miller. For those of us who cannot sing,
dance, act, paint, play a musical instrument, etc., and who also lack even
modest legal talent, we must remember that we can aspire to become a
judge or member of Congress where lack of talent is no barrier.

Labor Hero. Speaking of great performances, Laborers’ Local 79
shop steward Wesley Autrey said his decision to jump onto the New York
City subway tracks on January 2, 2007 to save a man suffering from a
seizure was straightforward: “So I’m looking at this guy, kicking his legs
and his hands are going all over the track. I’m seeing this oncoming train.
I’m like, if somebody [does not] do something, this guy’s going to be dis-
membered or he can lose, lose his life . . . So I just hopped in.”

Hmmm. WWIHD: What Would I have done? Toss the man my busi-
ness card? Look for witnesses to show liability by the City or some third-
party with a nice insurance policy? Get the name of the man’s wife or fam-
ily to counsel, I mean, console.

For being late that day, Autrey’s boss gave him a written warning:
“Saving a human life is no defense for being tardy and under the no-fault
attendance policy. Two points will be added to your attendance record.”
(Just kidding!).

“Not for Publication.” Another great step for our legal community
passed virtually unnoticed. Without fear lawyers can cite “unpublished”
or “not for publication” federal opinions issued after January 1, 2007. The
federal rule of appellate procedure, Rule 32.1, Citing Judicial Dispositions,
states in part:

(a) Citation Permitted. A court may not prohibit or restrict the cita-
tion of federal judicial opinions, orders, judgments, or other written dis-
positions that have been: (i) designated as “unpublished,” “not for publi-
cation,” “non-precedential,” “not precedent,” or the like; and (ii) issued
on or after January 1, 2007.

The Sixth Circuit added the following notation to “not for publica-
tion” opinions issued after January 1, 2007:

Not for Publication in West’s Federal Reporter. See Fed. Rule of
Appellate Procedure 32.1 generally governing citation of judicial decisions
issued on or after Jan. 1, 2007. See also Sixth Circuit Rule 28. (Find CTA6
Rule 28). Appalachian Regional Healthcare, Inc. v. Ky. Nurses Ass’n., 2007
WL 4269063 (6th Cir. 2007).

Like parallel citations to regional reporters or triple citations to U.S.
Supreme Court opinions, I always thought the unpublished/published dis-
tinction was an legal anachronism in the age of computer databases and
the internet. I also thought it unfair for the court to restrict the use of their
own opinions. I often found the best cases were “not for publication.”
Indeed, my victories often were “unpublished” and my defeats were “pub-
lished.” (As Editor Israel opines on page 20 of Solomon’s ring: “This too
shall pass.”).

But do not get carried away with this new citation freedom. The com-
mittee notes to the rule change warn: “Rule 32.1 is extremely limited. It
does not require any court to issue an unpublished opinion or forbid any
court from doing so.” (Emphasis added).

NLRB and Steroids. Due to recent events (see article at pages 5-
11), I would like most of the current Board’s decisions to be “unpublished.”
As the Sarah Fox September Massacre article explains, the Board in
September 2007 issued a whopping 61 decisions; many weaken the
rights of unions and employees. 33 of the 61 decisions had been pending
at the Board for more than four years. In hindsight, they should have stayed
“pending” until we solved the man-made global warming “crisis” or fig-
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ured out if those highly-enriched suitcases being transported from Rus-
sia to Iran are for civilian purposes only.

Sixty-one is an interesting number. Kennedy was President and the
USSR still existed. More to the point, Roger Maris set the pre-steroid 61-
home run record (non *) in1961. Roger Maris hit home runs 52, 53, 57 and
58 against the Detroit Tigers in September alone, which reminds me of the
current Detroit Lions and how we can all be easily duped again and again.

After reading all 61 NLRB decisions, including dissents and foot-
notes, I read the 409-page Mitchell baseball steroid report.

I admit that like the intelligence community’s head-in-the sand
view of nuke-carrying Iranian mullahs, I had been “highly confident” after
hearing the denials of Barry Bonds* and others that their Popeye-like mus-
cles, bald, enlarging skulls, and super-strength at age 38 was just due to
off-season weightlifting, vitamins and improved conditioning. I wanted
to believe – because sticking one’s head in the sand is easier than the alter-
native: confronting bad people injecting themselves in the butt. Many in
leadership of the baseball “community” apparently wanted to feel good,
not do good. 

The Mitchell and NIE reports made me think of the Board’s prodi-
gious September output, especially compared with October/November
period. I had visions of “roid-rage” at the Board. The numbers tell the story:

November: 12 decisions (351 NLRB Nos. 54-65)
October: 3 decisions (351 NLRB Nos. 51-53)
September: 61 decisions (350 NLRB Nos. 85-95; 351 NLRB

Nos. 1-50)
Perhaps we should have drug/steroid/intelligence testing for Board

members.
Advice Memos: The Other Dark Side. Nor am I “highly confident”

about the NLRB General Counsel’s Division of Advice. If union-side
lawyers thought September 2007 was a bad month, read the Advice
Memos for 2007, now posted on the Board’s web site.

Having lost two cases at Advice in six months, I admit I have as much
confidence in the Division of Advice community as I do the “intelligence
community” or the often invoked “international community.” Maybe
Advice Memos should have remained unpublished too.

Arbitration, Unpublished and Statistics. In a rare “for publication”
decision, the Sixth Circuit narrowed judicial review of labor arbitration
awards in January 2007.  Michigan Family Resources v. SEIU, 475 F.3d
746 (6th Cir.) (en banc), cert. denied, __ U.S. __, 127 S.Ct. 2996, 168
L.Ed.2d 704 (2007).

Since that “for publication” decision, the Sixth Circuit enforced two
and vacated one arbitration award. All three post-Michigan Family deci-
sions were, of course, “not for publication.” See Appalachian Regional
Healthcare, Inc. v. Ky. Nurses Ass’n, 2007 WL 4269063, *2 (6th Cir., 2007)
(“Here, too, the arbitrator’s decision quotes and applies the pertinent pro-
visions of the collective bargaining agreements, and performs a good-faith
interpretation of those agreements. The arbitrator was within the bounds
of his authority, and his decision arguably construed the collective bargaining
agreement.”); UAW v. Michigan Mechanical Services, Inc., 2007 WL
2258834, *5 (6th Cir. 2007) (enforcing award reinstating employee who
refused to take a drug test after anonymous call alleging that five employ-
ees were using drugs even though the employer’s Personal Conduct rules
allow discharge, where the employer’s Substance Abuse Policy provided
for a three day suspension.).

There are limits to alleged arbitral incompetence or silliness, as shown
in the third unpublished case. The Sixth Circuit ruled the arbitrator improp-
erly ruled that a grievance involving the insurer’s (not employer’s) denial
of accident and sickness benefits to a union member was arbitrable. Peter-
bilt Motors Co. v. UAW, 219 Fed.Appx. 434, 435-436 (6th Cir. 2007).

In baseball terms, arbitrators batted .666. In terms of unpublished to
published ratio, it was 3 to 0 on this issue alone. But under the new appel-
late rules, at least we can cite these “not for publication” opinions with-
out fear.

– John G. Adam
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THE RIGHT TO REVIEW
AND “CHANGE”

DEPOSITION TRANSCRIPTS
Stuart M. Israel

Martens, Ice, Klass, Legghio & Israel, P.C.

1.

Under the federal rules, a deponent has the right to “review”
the deposition transcript and include a written statement of
“changes in form or substance.” Rule 30(e)(1).

Review must be requested — by the deponent or by a party
to the litigation — “before the deposition is completed.” Rule
30(e)(1). If review is requested, the deponent is “allowed 30 days”
— beginning when the deponent is notified by the court reporter
that the transcript is “available” for review — to “sign a statement
listing the changes and the reasons for making them.” Rule
30(e)(1)(A) and (B).

The court reporter “must note” in the Rule 30(f)(1) certificate
attached to the transcript whether review was requested. If
“changes” are timely presented, the court reporter “must attach”
them to the transcript. Rule 30(e)(2).

Practices regarding deponent transcript review vary among
jurisdictions. In my experience in federal cases in Michigan, the
review right is seldom discussed at depositions and review is
rarely requested. In contrast, in my experience in federal cases in
Ohio, West Virginia, and Pennsylvania, the review right is com-
monly discussed at depositions and review is regularly requested
by deponents, including those not affiliated with litigating parties,
and by parties, even if the parties are not affiliated with the depo-
nents. Lawyers in those jurisdictions often elaborately advise
non-affiliated deponents of their right to review and “change” the
transcript, and elicit from those deponents on-the-record review
requests or explicit waivers. Some lawyers in those jurisdictions
make review requests as a matter of regular practice, on behalf of
deponents affiliated with their clients, when deponents are affili-
ated with the opposition, and when deponents are not affiliated with
any party, irrespective of the interests or inclinations of those non-
affiliated deponents.1

There are good reasons to request review. There may be good
reasons not to do so, too.

2.

From the deponent’s viewpoint, review permits correction of
errors: misstatements and mistakes and misunderstandings by the
deponent and listening mistakes and spelling and transcription errors
by the court reporter. As Howard Bruce Klein puts it, review
enables the deponent to correct both “scrivener’s errors” and sub-
stance “to ensure that the transcript accurately reflects what the wit-
ness intended to say.”2

On the other hand, review requires time, effort, attention, and
resources, and waiving review does not preclude later corrections
— or avenues of retreat — for the deponent confronted at trial with
deposition testimony inconsistent with trial testimony.

A. I don’t remember giving that answer at the deposi-
tion. In any event, that answer is not accurate. What is
accurate, as I just testified, is ...

***
A. If that is what the deposition transcript says, the court
reporter made a mistake, or misunderstood, or misheard
me. What I said then, as I just testified, is ...

***
A. I’ve never seen that transcript before so I can’t
account for what it may or may not say. The truth, as I just
testified, is ...

***
A. If that is what I said at the deposition, I must have
misunderstood the question. What happened, as I just tes-
tified, is ...

There is no good reason for the deponent to request review if
the deponent does not have sufficient interest in the litigation to take
the time, undertake the effort, and expend the resources necessary
to carefully review the transcript. It makes little sense to request
review and then not do it. It makes little sense to too casually under-
take review, making some changes, but missing others that ought
to have been made. Not undertaking a requested review, or doing
a careless review, can be far worse than waiving review.

Q. Your lawyer protected your right to review the depo-
sition transcript before it became final, right?

***
Q. The court reporter sent you the transcript and said you
had 30 days to review it and make changes. Any changes
you wanted, right?

***
Q. You didn’t make any changes, did you? And now —
seven months later — you want to change your testimony
about ...

or
Q. You made 17 changes in the transcript, right? Sev-
enteen changes, but you did not make the “change” that
you just offered to the jury, did you?

3.
Decisions to make changes, what changes to make, how to

make them, and how to state the “reasons” for the changes require
careful thought.

Transcript changes, whether they address form or substance,
are not really changes. The transcript stands as prepared by the court
reporter (absent a court order). The deponent’s Rule 30(e) post-
deposition statement is attached to the transcript like an errata sheet,
listing the deponent’s “changes in form or substance” and expla-
nations, but what the reporter transcribed remains. As David M.
Malone and Peter T. Hoffman put it: “Correcting an answer does
not cause the original answer to disappear; both the original and
changed answer are admissible at trial.”3

Sometimes, making changes is straightforward:
Page 98, lines 16-17. The response “I have no knowl-
edge...” should read “I have knowledge....” The word “no”
was erroneously included in the transcript, as is apparent
from the context of this response.
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Page 313, line 25. The time “3:00 a.m.” should be “3:00
p.m.” This apparently was an error by the court reporter
or transcriber or an inadvertent misstatement by the
deponent.4

But, sometimes making changes is not so simple:

Page 326, line 15. The response “Never” should read “On
a few occasions.” Deponent misunderstood the context of
the question.

Page 339, line 2. The transcript should read “25 mph”
rather than “45 mph” to correct the deponent’s inadver-
tent misstatement.5

Such changes, and such explanations (maybe the best avail-
able characterizations of the only possible explanations; better than
“whoops, deponent screwed up”), may result in negative conse-
quences, like resumption of the deposition at the deponent’s
expense. Or such changes may provide the foundation for cross-
examination undermining the accuracy, attention span, seriousness,
memory, and integrity of the deponent.

Q. Let’s see if I have this right. When I asked at your
deposition how fast you were going, you testified under
oath that you were driving 45 mph when you hit Mr.
Alexander’s car. Then, 30 days after your deposition, your
lawyer sent me this “correction” sheet and she wrote that
you really meant to say that you were going 25 mph. Do
I have this right?

***

Q. And today, when your lawyer asked you how fast you
were going, you said 25 mph, just like on your lawyer’s
“correction” sheet?

***

Q. So when I ask, it’s 45 mph, and when your lawyer
asks, it’s 25 mph? Never mind. I withdraw that question.
Let’s move on to how many beers you drank before you
got behind the wheel.6

Despite the possibility of cross-examination vulnerability, it
may be preferable to risk the consequences of making post-depo-
sition written changes on key points than to have inaccurate tes-
timony corrected for the first time at trial or in an affidavit filed in
response to a summary judgment motion. See, e.g. Peck v. Bridge-
port Machines, Inc., 237 F.3d 614, 619 (6th Cir. 2001) quoting Reid
v. Sears, Roebuck and Co., 790 F.2d 453, 460 (6th Cir. 1986) (“A
party may not create a factual issue by filing an affidavit, after a
motion for summary judgment has been made, which contradicts
her earlier deposition testimony.”) and Hayes v. New York City Dept.
of Corrections, 84 F.3d 614, 619 (2d Cir. 1996) (“... a party may
not create an issue of fact by submitting an affidavit in opposition
to a summary judgment motion that, by omission or addition, con-
tradicts the affiant’s previous deposition testimony.”).

4.
From a party’s viewpoint, requesting review may serve to solid-

ify deposition testimony, forcing the deponent to bear witness to
the accuracy of the transcript, effectively foreclosing — or at least
diluting the credibility of — turnarounds made in response to a sum-
mary judgment motion or at trial. Affidavits or trial testimony seek-
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ing to alter or explain away earlier testimony in a reviewed and
signed and corrected deposition transcript may be precluded alto-
gether or, at the least, can be effectively impeached.

Q. You signed the deposition transcript on January 17,
2007, didn’t you? That’s your signature right there, isn’t
it?

***

Q. You signed the transcript, and you said it was 100%
accurate. Now, today — more than a year later — you
want to change your sworn testimony, is that right?

On the other hand, the deponent’s right to make changes in sub-
stance is not unlimited. Reilly v. TXU Corp., 230 F.R.D. 486
(N.D. Tex. 2005) discusses various viewpoints in federal courts on
the permissible scope of substantive changes in deposition tran-
scripts under Rule 30(e). Reilly identifies Greenway v. Int’l Paper
Co., 144 F.R.D. 322 (W.D. La. 1992) as the “case cited most fre-
quently” for the “narrow reading” of Rule 30(e) (which Reilly rejects
in favor of the “broad reading”). Greenway ruled that Rule 30(e)
does not allow the deponent to “alter what was said under oath”
or permit the deponent to “return home” after the deposition and
“plan artful responses” for inclusion in the post-deposition state-
ment. Greenway observes that depositions “differ from interroga  -
tories” and: “A deposition is not a take home examination.” 144
F.R.D. at 325. The “broad interpretation,” however, Reilly observes,
“unlike the narrow interpretation, is consistent with the plain lan-
guage of the Rule which expressly contemplates ‘changes in form
or substance’ accompanied by a signed statement reciting the
reasons for the changes” and “allows for legitimate corrective
changes while implementing adequate safeguards to prevent abuse,
including maintaining a record of the changes and the stated rea-
sons therefore, reopening the deposition, and assessing the costs
of additional discovery necessitated by the substantive changes
against the deponent.” 230 F.R.D. at 490.

5.
Whether review requests should be standard — as they appar-

ently are in some jurisdictions — or used rarely, only where par-
ticular circumstances warrant — as seems to be the case in Michi-
gan — the decision to request review should be based on the
decision-maker’s (1) informed assessment of client objectives, inter-
ests, and resources and (2) consideration of the possible later con-
sequences of review and correction, or waiver of review, in motion
proceedings or at trial when the chickens will come home to
roost.

— END NOTES —
1Michigan lawyers may rarely request Rule 30(e)(1) review in federal cases because their depo-
sition practice is influenced by the state rule which does not provide a review right. Under
MCR 2.306(F)(1), a deposition transcribed and certified by the court reporter — attesting “that
the witness was duly sworn and that the deposition is a true record of the testimony given by
the witness” — “need not be submitted to the witness for examination and signature.” The
1985 Staff Comment addressing the Michigan rule instructs, however, that “parties” are “not
prohibited” from submitting transcripts to deponents “for review and signing.” If parties or
deponents seek to change a certified deposition transcript, they might employ appropriate
motions, “promptly” made under MCR 2.308(C), which addresses “errors” and “irregulari-
ties” in depositions, including those arising out of “the manner in which the testimony is tran-
scribed.” See MCR 2.308(C)(4)

2Howard Bruce Klein, Deposition Guidebook (ALI-ABA 2007) at 5.
3David M. Malone and Peter T. Hoffman, The Effective Deposition-Techniques and Strategies
That Work (2d ed., NITA 1996) at 65.

4The examples are drawn from Stuart M. Israel, Taking and Defending Depositions (ALI-ABA
2004) at 244.

5Id.
6Id. at 244-245. �
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INSIDE LAWNOTES

• Recent National Labor Relations Board decisions are the subject of critical analysis
from promient commentators Sarah Fox, former NLRB Member, and two NLRB
Regional Directors, Michigan’s own Steve Glasser and Chicago’s Joe Barker.

• Peter Neu looks at the workplace rights of undocumented workers/illegal aliens after
the Supreme Court’s Hoffman Plastic decision.

• Stuart Israel addresses the right to review and “change” deposition transcripts and muses on Solomon’s wisdom
for litigators.

• David Calzone reflects on what it means to be a labor and employment lawyer in Michigan.

• Barry Goldman presents the arbitrator’s perspective on cross-examination.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA, MDCR and EEOC news,
websites to visit, a cartoon by Maurice Kelman, and more.
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