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be provided, or otherwise participating or assisting in a “proceeding”
or in an investigation by a federal regulatory or law enforcement
agency, by any member or committee of Congress, or by any of
the employee’s supervising employees, including but not limited
to an employee charged with the responsibility of investigating, dis-
covering or terminate corporate misconduct. While the statute does
not define “proceeding,” employees will undoubtedly argue that
the term embraces both administrative and judicial proceedings.
29 U.S.C. § 1514A. The information provided must involve mis-
conduct that the employee “reasonably believes” constitutes a
violation of federal securities law, Securities and Exchange Com-
mission (“SEC”) rules, any federal law relating to securities fraud,
or federal criminal law provisions prohibiting mail fraud, bank
fraud, or fraud by wire or radio or television. Id. The Act does not
protect employee complaints to the news media.

Sarbanes-Oxley Section 1107, codified at 18 U.S.C. § 1513,
provides criminal penalties of fine or imprisonment up to 10
years or both for retaliation against a whistleblower who provides
truthful information to a law enforcement officer regarding the com-
mission of a federal offense. Section 1107 appears to apply to
reports of wrongdoing involving any federal law, not just fraud
against shareholders. Furthermore, Section 1107 prohibits any form
of intentional retaliation, “including interference with the lawful
employment or livelihood of any person.”

Agency SOX Procedures
SOX adopts the enforcement procedures set forth in the Avi-

ation Investment and Reform Act for the 21st Century (“AIR21”),
49 U.S.C. § 42121. SOX whistleblowers can seek relief from retal-
iation for protected conduct by filing a complaint within 90 days
of an adverse employment action with the Department of Labor
(“DOL”). The DOL has delegated to OSHA the responsibility to
investigate whistleblower complaints. 29 CFR § 1980.100 et seq.
Within 60 days of the filing of a complaint, OSHA must investi-
gate and issue findings as to whether there is “reasonable cause”
to believe that the respondent has retaliated against the com-
plainant. If so, then the regulations grant OSHA the extraordinary
ability to enter a preliminary order reinstating the employee, to
award back pay with interest, and to award special damages. Fol-
lowing AIR21 administrative procedures, however, OSHA will not
conduct an investigation and will dismiss the complaint unless the
complainant makes a prima facie showing that her protected con-
duct was a contributing factor in an adverse employment action.
Even if the employee makes such a showing, OSHA will not con-
duct an investigation if the employer demonstrates, by clear and
convincing evidence, that it would have taken the adverse employ-
ment action notwithstanding the protected activity.

Parties must challenge OSHA findings or preliminary orders
by filing written objections with the DOL within 30 days. 29 C.F.R.
§ 1980.105(c), 106. The objections must identify the findings, the
preliminary order, and/or the award of attorneys’ fees (if any) to
which the party objects. A timely filed objection stays all relief
ordered in the preliminary order except for preliminary reinstate-
ment. Upon the timely filing of an objection, a de novo hearing
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After highly publicized scandals at Enron, Global-Crossing,

and WorldCom, widespread investor mistrust of corporate man-
agement inspired a Congressional response: the Corporate and

Criminal Fraud Accountability Act of 2002, a/k/a the
Sarbanes-Oxley Act (“Sarbanes-Oxley”
or “SOX”). An employment lawyer eas-
ily understands that she must gear up for
the new SOX whistleblower provisions.
However, the employment lawyer who
believes that Sarbanes-Oxley impacts
only publicly traded companies, or that

its ethical obligations reach only secu-
rities lawyers, takes false comfort.

Entities covered under Sarbanes-Oxley include not only those
companies whose stocks trade publicly, but also all registered for-
eign companies and all non-public companies whose debt securi-
ties are publicly traded, whose equity or debt securities are regis-
tered under the Securities Exchange Act, who are required to file
reports under that Act, or who have filed a statement for a public
offering under that Act. Coverage also extends to any officer,
employee, contractor, subcontractor or agent of a covered entity.
As a result, lawyers who represent non-public companies who are
contractors or subcontractors of a public company, such as privately
held automotive suppliers, represent “covered entities” subject to
SOX obligations and proceedings. In addition, the employment
lawyer who may, among other things, negotiate executive com-
pensation packages, advise on employee benefit plan amendment,
or navigate employment disputes for higher level managers or
employees entrusted with non-public information should become
familiar with the Act’s protections, obligations and penalties.

WHISTLEBLOWER PROVISIONS
Sarbanes-Oxley establishes a private federal whistleblower

cause of action for, and prohibits retaliation against, employees and
former employees (see 29 CFR § 1980.101) who blow the whis-
tle on covered entities engaged in or planning securities violations
(including accountancy violations), securities fraud, or federal
crimes such as mail fraud, bank fraud, or fraud by wire or radio
or television.

Protected Activities and Penalties
An employee of a covered entity engages in protected activ-

ity under Sarbanes-Oxley Section 806 if she acts in the public inter-
est by providing certain information, causing such information to

“Uncovering securities fraud.”
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before a DOL ALJ (not an OSHA ALJ) must occur “expedi-
tiously.” 29 C.F.R. § 1980.107. Unless the parties file petitions for
review articulating specific exceptions taken to specific findings,
conclusion or orders with the DOL Administrative Review Board
within 10 business days of the ALJ’s decision, that decision
becomes the final decision of the Secretary of Labor. The Board
must issue a decision within 120 days of the conclusion of the hear-
ing before the ALJ.

If a final decision of the Secretary of Labor is not issued under
these DOL administrative procedures within 180 days of the fil-
ing of the complaint, an employee may initiate a de novo private
cause of action in federal district court, so long as the employee’s
own bad faith did not cause the delay. Under cases interpreting the
Energy Reorganization Act, in private cause of action cases a plain-
tiff must ultimately prove, by a preponderance of evidence, that the
employer retaliated against her for engaging in protected activity.
The clear and convincing standard by which an employer may pre-
clude an OSHA investigation thus serves only an agency gatekeeper
function. See, e.g. Hassan v. U. S. Dep’t of Labor, 298 F.3d 914
(10th Cir. 2002). If a final agency decision is issued, either party
may appeal to the federal court of appeals. The agency’s decision
may only be set aside if it is found to be “arbitrary, capricious, an
abuse of discretion, or otherwise not in conformity with the law.”

Available Remedies

Employees who prevail in whistleblower cases (whether in an
administrative proceeding or in court) are entitled to damages, which
may include: reinstatement to the same seniority status that the
employee would have had but for the adverse employment action;
back pay; interest; all compensatory damages to make the employee
whole; and “special damages,” including litigation costs, reason-
able attorney’s fees and costs, expert witness fees, and “all relief
necessary to make the employee whole.” Sarbanes-Oxley does not
provide for punitive damages. The Act does, however, expressly
provide that the statute does not preempt state and federal law, so
that the direct cause of action and remedies provided under Michi-
gan’s Whistleblower’s Protection Act or the federal False Claims
Act remain available.

Arbitration/ADR of SOX Claims

Some early support exists for arbitration agreements involv-
ing SOX whistleblower claims. In Boss v Salomon Smith Barney,
Inc, C.A. No. 02-7539, 2003 WL 21146653 (SDNY 5/15/03), where
plaintiff alleged that the company had terminated his employment
in violation of Sarbanes-Oxley after he had refused to change his
recommendations on a research report, the court enforced plain-
tiff’s Form U-4 application for registration with the NASD, in which
he had agreed to arbitrate any dispute, claim or controversy aris-
ing out of his employment or its termination. Two other documents
supplemented the Form U-4 application and referred to the com-
pany’s employment arbitration policy. The court rejected Boss’argu-
ment that the grant of federal jurisdiction over SOX claims demon-
strated a Congressional intent to disturb the federal presumption
in favor of arbitration.
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ETHICAL CONCERNS AND OBLIGATIONS
Sarbanes-Oxley Section 307 delineates ethical obligations for

lawyers who “appear or practice” before the SEC. Moreover, an
internal or external SOX whistleblower investigation poses ques-
tions of conflict of interest.

When a SOX complaint is filed with the DOL, a client may
find itself defending the SOX whistleblower

allegations before the Department of
Labor or in private litigation, or defend-

ing the alleged securities violations
before the SEC or in private litigation.
The client may also engage in an inter-
nal investigation of the alleged securi-

ties violations for the corporation or its
audit committee in order to deter-
mine whether it must restate earn-

ings or correct any other material mis-
statements of its finances, or whether it must file supplemental SEC
disclosures. The client may also engage in an internal investiga-
tion of alleged retaliation in order to maintain the integrity of its
internal whistleblower procedures and/or codes of conduct. Because
of the layered investigation/defense possibilities, a conflict of
interest may arise requiring separate and/or external counsel. The
SEC and the Department of Justice consider corporate conduct dur-
ing these investigations as one factor demonstrating the good
faith of the entities under scrutiny, and defenses should be geared
towards demonstrating that good faith. Attorneys should realize that
the SEC and the DOJ often request, as one measure of good faith,
a waiver of attorney-client privilege and/or work product doctrine;
the agencies typically agree to “selective waiver” in which privi-
leges remain intact as against third parties.

“Appearing and Practicing” Attorneys
The final SEC rule implementing Sarbanes-Oxley Section 307,

effective August 5, 2003, provides on its face that it governs in cases
of conflict with state rules or practices. Under the final rule, attor-
neys “appearing or practicing” before the SEC have certain ethi-
cal obligations in an ongoing effort to preclude or to stem corpo-
rate misconduct harmful to investors and shareholders.

The rule defines “appearing or practicing” to include any attor-
ney who transacts business before or communicates with the
SEC; who represents issuers in SEC administrative proceedings or
in connection with any SEC investigation, inquiry, information,
request or subpoena; who provides advice about securities law or
Commission rules or regulations regarding any document that the
attorney has notice will be or has been filed with the SEC; or who
advises an issuer as to whether information or a statement, opin-
ion or other writing is required to be filed with or submitted to the
SEC. 17 CFR § 205.2. For example, to the extent that an in-house
or outside employment and/or employee benefits lawyer provides
advice and counsel on the reporting of executive compensation and
benefits on any paper required to be filed with the SEC, that lawyer
“appears and practices” before the SEC and is subject to the eth-
ical obligations it has described under Sarbanes-Oxley. The Act even
reaches the attorney who is retained to investigate corporate mis-
conduct. 17 C.F.R. § 205.3(b)(5). Attorneys subject to SOX eth-
ical obligations who violate the SEC rule are subject to SEC dis-
ciplinary enforcement proceedings, may be censured or temporarily
or permanently denied the privilege of appearing or practicing
before the SEC, and may be subjected to the civil penalties and
remedies for securities laws violations available to the SEC. 17
C.F.R. § 205.6

Obligation to Report
Section 307 and its implementing guidelines establish new rules

of conduct for any attorney who appears or practices before the

SEC. Under the SEC final rule, effective August 5, 2003, covered
attorneys must report “evidence of a material violation of securi-
ties law” or “breach(es) of fiduciary dut(ies)” or “similar viola-
tion(s)” to a covered entity’s chief legal officer (CLO) or to the CLO
and the chief executive officer. 17 C.F.R. § 205.3(b)(1). The rule
defines “evidence of a material violation” as “credible evidence,
based upon which it would be unreasonable, under the circum-
stances, for a prudent and competent attorney not to conclude that
it is reasonably likely that a material violation has occurred, is ongo-
ing, or is about to occur.” “Material violation” is defined as 1) a
material violation of federal or state securities law; 2) a “material
breach” of fiduciary duty “arising under United States federal or
state law,” and 3) a similar material violation of an federal or state
law. Breach of fiduciary duty, for SOX purposes, refers to “any
breach of fiduciary or similar duty to the issuer recognized under
an applicable Federal or State statute or at common law, includ-
ing but not limited to misfeasance, nonfeasance, abdication of duty,
abuse of trust and approval of unlawful transactions.” Given these
definitions, it is probable that a SOX violation may be pled in cer-
tain ERISA cases, or in cases like Enron, WorldCom and Global-
Crossing, where counts alleging securities laws violations are
joined with counts alleged breach of fiduciary duty under ERISA.

If an attorney make such reports, and thus engages in protected
whistleblowing activities, the CLO has a duty to initiate an “inquiry
into the evidence of a material violation as he or she reasonably
believes is appropriate to determine” whether the violation has
occurred, is occurring, or is about to occur. 17 C.F.R. § 205.3(b)(2).
In lieu of doing so, the CLO may refer the matter to a qualified legal
compliance committee. Unless the CLO believes that no material
violation has so occurred or is so occurring, the CLO must “cause
the issuer to adopt an appropriate response.” 17 C.F.R. § 205.3(b)(2).

If the response of the corporate officer does not properly resolve
a reporting attorney’s concerns, an attorney is required to further
report his or her concerns to a company’s audit committee, to a
committee comprised entirely of outside directors, or to the board
of directors. 17 C.F.R. § 205.3(b)(3). The SEC is reconsidering
whether to issue, as a final rule, a requirement that attorneys who
remain unsatisfied with a company’s attempts to remediate a
problem engage in “noisy withdrawal” from representation of an
offending client, with a requirement that the withdrawal be reported
outside the company to the SEC.

Heightened Document Retention Requirements
Sarbanes-Oxley tightens document retention requirements

relating to any matter or case arising from whistleblowing. A wrong-
doer who violates SOX document retention provisions may be fined
or imprisoned up to 20 years or both. First, the Act prohibits the
knowing alteration, destruction, mutilation, concealment, cover up,
falsification or making of a false entry in any record, document,
or tangible object with the specific intent to impede, obstruct, or
influence the investigation or proper administration of any matter
within the jurisdiction of any federal department or agency, or any
case filed under Title 11. Whistleblowers will be protected when
reporting destruction of documentation arguably relevant to a
covered investigation. Second, the Act amends a witness-tamper-
ing statute and focuses on the destruction of documents involved
in an “official proceeding,” i.e., generally a federal judicial pro-
ceeding, a Congressional proceeding, or a federal agency pro-
ceeding. Specifically, the Act imposes penalties on any person who
“corruptly – [(1)] alters, destroys, mutilates, or conceals a record,
document, or other object, or attempts to do so, with the intent to
impair the object’s integrity or availability for use in an official pro-
ceeding; or [(2)] otherwise obstructs, influences, or impedes any
official proceeding, or attempts to do so.”
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Revised ABA Model Rules

Anticipating the SEC Rule 205, the ABA House of Delegates
adopted, in August, the final report of the ABA Task Force on Cor-
porate Responsibility and amended the ABA Model Rules of Pro-
fessional Conduct over objection of the American College of
Trial Lawyers and the ABA Section of Litigation. The amended
Model Rules require attorneys who learn of misconduct by insid-
ers, in connection with the attorney’s representation of a client, to
“report up” violations of the law to authorities within the covered
entity, to “report out” such violations if they remain unredressed
in order to avert harm to the covered entity, and to divulge a client’s
confidential information to prevent economic harm to others.
Specifically, the attorney may divulge confidential client information
“1) to prevent the client from committing a crime or fraud that is
reasonably certain to result in substantial injury to the financial inter-
ests or property of another in furtherance of which the client has
used or is using the lawyer’s services, or 2) to prevent, mitigate or
rectify such a substantial injury.” While the Model Rules are not
binding on an attorney unless adopted in the jurisdiction in which
she practices, they serve as harbingers of possible federal and state
rule revisions.

Investigation Style

Employment attorneys who may become embroiled in inves-
tigations of corporate misconduct or who defend SOX whistle-
blower claims of retaliation should avoid conduct, in witness
interviews, that may later be deemed an obstruction of justice under
the Victim and Witness Protection Act, 18 USC §§ 1512-15.
Under that act, it is a felony offense for any person to engage in
“misleading conduct” to influence the testimony of any person in
an “official proceeding” or to engage in harassing conduct to hin-
der or dissuade any person from testifying or providing informa-
tion to federal law enforcement officials or from causing a federal
criminal prosecution to be instituted. “Misleading conduct”
includes knowingly making a false statement, intentionally omit-
ting information from a statement, causing a portion of a statement
to be misleading, intentionally concealing a material fact, or “cre-
ating a false impression.” It further includes knowingly submitting
or inviting reliance on a false, forged, altered, or otherwise inau-
thentic writing or record, or on any “object which is misleading in
a material respect” with the intent to mislead. It also includes using
a trick or scheme or device with the intent to mislead. For exam-
ple, an employment attorney investigating a SOX retaliation claim
may believe that he is vigorously defending his corporate client if
he attempts to entrap a witness supportive of the whistleblower’s
claim into lying, in order to discredit the witness and/or to justify
his termination on grounds of dishonesty, by failing to apprise the
employee of the investigation’s purpose or of the nature of state-
ments that the attorney asks the witness to corroborate or dispute.
Such conduct may be deemed an obstruction of justice if it has the
effect of harassing the witness or tampering with the testimony, par-
ticularly if the attorney incorporates the slanted responses in a report
later provided to the DOL.

Moral: Sarbanes-Oxley is not just for securities lawyers who
advise public companies. Its whistleblower provisions and its
additional ethical obligations touch the practice of employment
lawyers. �

PLEADING v. MOTION:
VIVA LA DIFFERENCE

John G. Adam
Martens, Ice, Klass, Legghio,

Israel & Gorchow, P.C.
A statute of limitation defense is not waived because the

defendant, in lieu of an answer to the
complaint, files a motion for summary
disposition for failure to state a
claim. Right? This is not so obvi-
ous if you actually read the court
rule. MCR 2.116(D) addresses
the time to raise defenses and
objections, including the statute of
limitations, in subrule (D)(7).

Subsection (D)(2) states the
“grounds listed in subrule (C)(5), (6), and (7) [statute of lim-
itations] must be raised in a party’s responsive pleading,
unless the grounds are stated in a motion filed under this rule
prior to the party’s first responsive pleading.”

Is a motion a “responsive pleading?” Sounds like one
to me, and apparently to some judges. But what if the com-
plaint is so poorly drafted that you cannot figure out the claim
let alone file a motion asserting the “claim” is barred by the
statute of limitations?

Thankfully, someone else had to litigate this issue.
More than 13 years ago, the Court of Appeals read the rules
to treat a motion as a responsive pleading. In City of Hunt-
ington Woods v. Ajax Paving, 179 Mich. App. 600 (1989), the
court granted rehearing to explain the difference. “Ajax
contends on rehearing, correctly, that our ruling could be con-
strued on remand to prevent it from pleading the bar of MCR
3.602(I) in its answer to the complaint. Such was not our
intent. Ajax has never filed an answer to the complaint in this
matter. It is entitled to wait until its responsive pleading to
raise a statute of limitations defense. MCR 2.116(D)(2). Its
motion for summary disposition was not such a pleading.
MCR 2.110(A).” More recently: “Though the court rules
occasionally treat motions in the same manner as pleadings,
technically, there is no question that a motion falls outside
the definition of a pleading.” Keywell and Rosenfeld v.
Bithell, 254 Mich. App. 300, 343 (2002).

Indeed, the court rules state that the term “pleading”
includes only a complaint, a cross-claim, counterclaim,
third-party complaint, an answer to a complaint, cross-
claim, counterclaim, or third-party complaint, and reply to
an answer. MCR 2.110.

Thus, an affirmative defense, like a statute of limitations
bar, must be preserved in a (1) motion under 2.116 or (2) the
“first responsive pleading,” which can be the answer. Roberts
v. Mecosta County General Hosp., 466 Mich. 57, 70 (2002)
(“The objection to the notice must be made under these rules
because, in this malpractice case, if plaintiff failed to com-
ply with the notice requirement, her claim was arguably
barred by the controlling statute of limitations, an affirma-
tive defense that must be pleaded in defendants’ motion for
summary disposition or first responsive pleading”) (empha-
sis added); Bailey v. Jerrett, 2001 WL 1480725, *2 (Mich.
App., 2001) (“As to the statute of limitations argument,
defendant failed to raise the defense as part of a responsive
pleading or in a motion as required by MCR 2.111(F)(3);
therefore, the defense was waived.”
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AN UNDERGROUND
REVERIE
Erwin B. Ellmann

of counsel
DKW Law Group

The darkest cloud can sometimes, with wit and ingenuity, be
turned inside out and even labor litigation is “not over until it’s over.”
I learned these valuable lessons early from Colonel Harris in a trop-
ical Alabama courtroom in the summer of 1941. Crampton Har-
ris, I think, had acquired his sobriquet, not from
military service, but at the Harvard Law
School before he returned to practice in
Birmingham where he had been a part-
ner of Hugo Black for a number of years.
Harris, of impressive carriage and with
the voice of a Shakespearean actor,
was a well known trial lawyer in the
best southern tradition when the Steel-
workers asked him to represent the
Alabama iron ore miners who were being sued by three major com-
panies when they had the temerity to claim “portal to portal pay”
under the Fair Labor Standards Act.

Although Congress had imposed minimum wage and overtime
requirements for the production of goods moving in interstate com-
merce since 1938, the message was slow in reaching the mining
industry. Even John L. Lewis, for reasons of his own, persuaded
the U.S. Department of Labor that bituminous coal miners could
continue to be paid under customary union contracts on a “face to
face” basis, ignoring time spent underground in the necessary pre-
liminary and postliminary tasks which were an integral part of the
miners’ workday. There were no collective bargaining agreements
in southern iron mines and the notion that all work underground
might have to be paid for seemed naive if not bizarre. When the
Wage and House Division intimated that it would seek to enforce
the statute — and a long before passage of the Portal to Portal
amendments — the operators sought a declaratory judgment that
the miners were not entitled to “travel time per se” in going to and
from their underground work places where ore was being extracted.
Yielding to the Department’s views, the industry claimed, would
cost it many millions, imperil the Nation’s war preparedness pro-
gram and upset the economy of the entire region. To the Labor
Department, the suit challenged the effectiveness of its enforcement
program throughout the South. A team of lawyers was dispatched
to the scene. I was its lowliest member.

What we found in Birmingham was not encouraging. Well-
established law firms, well known to the Federal District Judge, rep-
resented the plaintiff companies. Disdainful of the largely black,
ill-educated and unorganized work force in the mines, they were
even more contemptuous of the “bleeding-heart northern radicals”
who, as bureaucratic carpetbaggers from Washington, had
descended to disrupt their way of life. The Labor Department was
the real enemy and, they argued, should be made a party defendant.
The Judge did not disagree and ordered a trial for midsummer.

Those were the days before air conditioning and the courtroom
was hot. But, the frost which confronted us was pervasive. Our
motions were uniformly unsuccessful, even when seeking leave to
open a window for a little more air. The Plaintiffs’ opening argu-
ments explained that moving from the surface to an underground
workplace was not unlike the judge taking the elevator to his cham-
bers and this judge seemed speedily impressed with the analogy.

A succession of Plaintiff’s witnesses asserted that there was a long
accepted tradition of paying miners on a so-called “fact to face”
basis, and that the custom was sanctified by sound principles of
industrial efficiency, engineering and economics.

Shortly after the trial began, the annual meeting of the State
Bar Association was being held in Montgomery at the end of the
week and the Judge advised that there would be no Friday court
session. The retired Dean of the Harvard Law School, Roscoe
Pound, would be the featured speaker and the Court and counsel
were eager to hear his message. Colonial Harris, apprehensive of
club car conversations en route between the bench and the bar,
decided that prudence dictated that he should attend.

Dean Pound in his declining years had launched a vigorous
countrywide campaign against what he considered the pernicious
excesses of administrative agencies, particularly those which had
proliferated under the New Deal. He was outraged over what he
regarded as the unlicensed fusion of legislative and judicial pow-
ers in the hands of unelected bureaucrats. His message, Harris
reported upon his return, found a sympathetic reception in the audi-
ence at the Alabama Bar convention. This did not lighten our spir-
its, nor the mission to which we returned the following Monday
morning.

The Plaintiff companies resumed their presentation with a cos-
metic description of the daily miners’ trip on a skip or vehicle into
which they were loaded like sardines in what Harris referred to as
a “spoon fashion.” While they were perhaps a bit crowded, in the
marmoreal perspective of the operations manager of one of the
mines, this was a perfectly satisfactory mode of transportation. On
cross-examination, Harris, in restrained and dulcet tones, established
that on a recent shift the manager was not in the courtroom “lis-
tening to the lawyers wrangle.” but was at the mine speeding iron
ore production for the Nation’s war effort. Rising with a leonine
roar, Harris demanded, “Then don’t you that on that mine trip, Joe
Wishnetsky had his head bashed in riding on the skip that you just
told the Court was “perfectly safe and sound?”

Perhaps it was not a serious accident in an industry where such
injuries were commonplace, but it staggered the witness and
brought a shocked look to the face of the Judge. Could it be that
there were actually two sides to this case? After a few more wit-
nesses, Plaintiffs’version of Alabama’s iron miners’operations was
completed and what we had long awaited was not at hand. Plain-
tiffs called a witness to describe ;operations at the Nation’s coal
mines, where miners were paid only when they began digging at
the working face and “travel time” was excluded from “hours
worked.” Plaintiffs would show, they said, that there was no essen-
tial difference between iron mining and coal mining, and the
same rules should govern despite the Wage and Hour Adminis-
tration’s desire to differentiate them.

The agency’s accommodation to the United Mine Workers had
long been embarrassingly apparent to us. We would try to explain
it away as well as we could, but in a non-jury case, we hardly hoped
to exclude it from consideration. After all, the “customs” of the min-
ing industry has already been invoked. We were not surprised when
Harris objected to the proffered testimony but more surprised when
the Court indicated that we would recess for lunch and patiently
hear argument on the objection when we resumed.

No transcript was made of counsels’ arguments and, after more
than sixty years, I will not vouch for my total recall. I do remem-
ber that the Court seemed surprisingly indulgent in permitting the
Colonel to expatriate on why it would be inadmissible to consider
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“Portal to Portal.”
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the proffered testimony. The reason lay, Harris said, in a funda-
mental principle of republican government. Beginning leisurely with
Montesquieu and tracing through John Locke into Nos. 47-49 of
the Federalist papers, he contended that “patrons of our liberty” have
recognized and proclaimed that the legislative, executive and judi-
cial department of government should be separate and distinct. “It
is agreed on all sides,” in Madison’s words, “that the powers
properly belonging to one of the departments ought not to be directly
and completely administered by either of the other departments.”
Harris elaborated the theme which Dean Pound had embraced at
the Alabama Bar meeting only a few days before.

This case involves Alabama iron ore mining and if the Court
expands inquiry to West Virginia bituminous coal mining opera-
tions, Harris continued, we would seek to introduce testimony relat-
ing to copper mining in Michigan and the Southwest, to gold, sil-
ver and molybdenum mining in Massachusetts and elsewhere, to
zinc operations in the Missouri Valley and to lead and cadmium
extraction operations. That might be appropriate for a legislative
investigation by a committee of Congress, the Colonel said, but it
has no place in the trial of a case or controversy in a federal court-
house. That would amount to flagrant contempt of the principle of
separation of powers enshrined in the Constitution. The Court found
the objection convincing, barred evidence relating to coal mining,
and changed the dynamics of the case.

The Defendants, when their time came, offered specific and
detailed evidence showing that the miners’ work day began when
they entered the skip which took them underground. From that
moment they were exposed to polluted and malodorous air and haz-
ardous conditions. At the bottom of the shaft, they had to pick up
dynamite caps, supplies and bar steel which they carried while
guarding against high tension wires above them to avoid the risk
of electrocution. They would have to walk along the tracks and avoid
moving ore cars, or crawl on hands and knees through narrow tun-
nels to reach a working face where ore could be extracted. Some-
times, the journey might take more than an hour for which no com-
pensation was being paid. Through a succession of witnesses,
certified by direct personal experience, the Court heard of the pri-
vations and perils of life underground, which we faithfully rehearsed
in our brief.

The ensuing opinion1 of Hon. Thomas Murphree faithfully
reflected this testimony. It denied relief to the Plaintiffs and con-
cluded that time spent in the employers’ vehicles from the surface
to the point where the miners were unloaded and the time spent
walking to the points where ore was being dug “had every indicia
of work time.” Defendants’ counterclaims for payment were set
down for separate trial. After I had left the Labor Department, the
essentials of Judge Murphree’s conclusions were upheld by a
majority of the Court of Appeals2 and, in 1944, a Supreme Court
majority affirmed.3

In 1945, the day before he successfully persuaded the Supreme
Court that coal miners were also entitled to portal to portal pay,4

Colonel Harris visited with me in Washington. However, we did
not find occasion to drink a toast in honor of Dean Pound; we met
at breakfast.

— END NOTES —
1Tennessee Coal, Iron and Railroad Co. v. Muscoda Local No. 123, 40 F Supp. 4 (D Ala 1941)
2135 F2d 320 (CA 5th 1943)
3321 US 590 (1944)
4Jewell Ridge Coal Corporation v. Local No. 6167, United Mine Workers of America, 325 US
897 (1945) �

AN UNDERGROUND REVERIE
(Continued from page 5) FOR WHAT

IT’S WORTH
Barry Goldman

Arbitrator and Mediator

Wise and Terrible Arbitrator my *&ˆ%$# foot! What the
#@$%& were you thinking in that last decision?! Can’t you
read a %@#$% contract? My @#ˆ%& Grandmother could
do a better job than you and she’s @#$%* dead!

– Another Satisfied Customer
Yes, unfortunately it is possible for reasonable people

of good will to disagree about the proper interpretation of con-
tract language. There are several reasons for this. One is that
human beings tend to believe what they are paid to believe.
The mind protects itself from cognitive dissonance by con-
vincing itself of its rectitude. Oil company executives believe
global warming is junk science. Lawyers believe their clients
are right.

Another is confirmation bias. Human beings tend to
overweight evidence that confirms their pre-existing beliefs
and to underweight or ignore evidence that disconfirms
them.

A third is overconfidence. Ask two lawyers on their way
into an arbitration what their likelihood is of prevailing. Add
those numbers together and the sum will almost always well
exceed one hundred percent.

Take the typical example of a case in which one side has
the advantage with respect to the letter of the contract lan-
guage and the other side has the advantage with respect to
the spirit of the agreement. The side favored by the language
will cite the arbitral precedent honoring the “clear and
unambiguous language” standard. The sid favored by the
spirit of the agreement will cite the equally well respected
standard of “avoiding an absurdity” or “construing the con-
tract as a whole.” Each side tends to underweight or ignore
the arguments on the other side and each side believes it will,
and should, prevail.

Enter the arbitrator. The arbitrator listens to the facts, lis-
tens to the arguments and tries to fashion an award that does
the least possible violence to the parties’ agreement. In
some cases he will decide in favor of a strict and narrow read-
ing of the contract language. In other cases, he will decide
in favor of a more generous reading. The goal is to honor the
intent of the parties and the tools to divine that intent are the
principles of arbitral law.

But arbitral law, like any rich tradition, contains some
principles that contradict other principles. It says, for exam-
ple, that we should construe clear and unambiguous language
to mean what it says. And it says that contracts are not to be
construed to require an absurdity. When the contract clearly
and unambiguously requires an absurdity the arbitrator must
choose to honor one principle and disregard the other. When
he does that, he gets a letter like the one quoted above.

Because lawyers believe their clients, because of con-
firmation bias and because of overconfidence, the lawyer on
the losing side needs to blame someone. Often, that person
is the arbitrator. Arbitrators, of course, are subject to the same
psychological effects.

Thank ;you for your questions. Best regards to your
@#$ˆ%& Grandmother.



THE JUDGES’ BRIEF FOR
EFFECTIVE LEGAL

WRITING
Nancy Caine Harbour
AndersonBoyer Group

Lawyers are professional writers. As such, we must remem-
ber that there is a big difference between “thinking like a lawyer”
and writing like one. As Floyd Abrams, New York trial attorney and

law and journalism professor, put it: “The
difficult task, after one learns how to think
like a lawyer, is relearning how to write like
a human being.”

Legal writing calls into play the disci-
pline of communication. As advocates we
must convince our audience through clear
and concise writing. Our reader is not sup-

posed to have to “translate” our writing,
and plain English should not be a sec-
ond language. “Simple,” you say? Not

so. According to my informal (and admittedly unscientific) survey
of trial judges, many lawyers suffer from “a failure to
communicate.”

As we analyze the law, construct our arguments, and employ
our legal writing styles, here’s what the judges say we need to do:

• Be brief, concise and to the point. (Lawyers tend to put way
too much in their briefs.)

• Avoid repetition.
• Cite accurately to the record and the case law.
• Format a brief with subheads so it is easy to read.

In other words communicate effectively!

Wayne County Circuit Court Judge Robert J. Colombo, Jr.
reminds us that our legal writing has long-term effects. “You are
trying to establish your credibility with the judge. You establish a
judge’s confidence by citing accurately to the record,” he said.

The judges advise us to avoid:
• Attaching an entire transcript to any motion. (Attach only

the necessary pages of the record and highlight the perti-
nent quotations.)

• Making the judge look up case law. (Make sure the appro-
priate case law is cited.)

“Nothing makes me more upset than to waste time reading an
entire transcript. How am I supposed to know what portions you
deem important?” says Wayne County Circuit Court Judge Edward
M. Thomas. Wayne County Circuit Judge Wendy Baxter agrees.
“Don’t make the court read a ‘bunch of junk,’” she cautions.

On any busy motion day, a judge must prepare for up to 50
motion hearings. That can involve reading as many as 100 briefs!

On the transactional side of legal practice, legal writing — e.g.,
drafting an opinion letter or contract — brings the identical legal
writing rules into play. Good written communication is good
written communication. The components of the product, be it a brief
or an opinion letter, don’t change between litigation and transac-
tional work.

For example, which of the following better communicates your
message to your client?

Dear Client:

I thought you’d be interested in the enclosed new
court decision that might influence how you record
shareholder minutes.

-OR-

Dear Client:

The United States Court of Appeals for the Sixth Cir-
cuit issued an opinion, on November 1, 2003, that dis-
cusses whether it is appropriate to use electronic video
recording equipment, despite the fact that video record-
ings can be erased or doctored, at annual shareholder
meetings, to keep the minutes of the meeting instead
of using more traditional ways, like court reporters or
stenographers. I have taken the liberty of enclosing a
copy.

It is our job as advocates to grab our reader’s attention and then
communicate our message using plain English.

Before starting to write, imagine yourself in a conversation with
your intended audience. Assume that your client or the judge has
only two minutes to hear and understand your position — from the
facts and argument to your stunning conclusion. Hopefully this
imagined conversation forces a distillation of every aspect of
your written communication and will ensure that you present it
logically and persuasively.

Another technique is to think of facing the jury for your
opening statement. You don’t just stand there and blither, verbal-
izing your thoughts off the top of your head! You organize your
thoughts into a logical, understandable, and compelling presenta-
tion with a beginning, a middle, and an end. You do not want to
bore the jury, so you use plain language to explain what your evi-
dence will show and to persuade the jury of your position. A writ-
ten communication should be no different than an opening state-
ment. Why would you want to smother your client or the judge with
verbiage presented unclearly or illogically? Instead, as lawyers we
want to grab our audience’s attention and then convince our read-
ers, step by step, to follow our advice or accept our position.

Clients have short attention spans and they are paying for our
analysis. A judge has limited time and is deciding our case. What
more motivation do we need to be concise and effective? �
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“Now comes plaintiff,
hereinafter referred to as party

of the first part . . .”

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

article for Lawnotes. But the muse is
elusive. And you just can’t find the
perfect topic. You make the excuse
that it’s the press of other business but
in your heart you know it’s just

writer’s block. We can help. On
request, we will help you with
ideas for article topics, no strings

attached, free consultation. Also, we will give you our expert
assessment of your ideas, at no charge. No idea is too ridicu-
lous to get assessed. This is how Larry Flynt got started. You
have been unpublished too long. Contact Lawnotes editor Stu-
art M. Israel or associate editor John G. Adam at Martens, Ice,
Klass, Legghio, Israel & Gorchow,  P.C., 1400 North Park
Plaza, 17117 West Nine Mile Road, Southfield, Michigan
48075 or (248) 559-2110 or israel@martensice.com.
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Actually, Holmes cites Thoreau. In Dr. Watson’s account of
The Adventure of the Noble Bachelor Holmes says: “Circumstan-
tial evidence is occasionally very convincing, as when you find a
trout in the milk, to quote Thoreau’s example.”3 Holmes, of course,
refers to Thoreau’s Journal observation: “Some circumstantial evi-

dence is very strong, as when you find a
trout in the milk.”4 Thoreau, of course,

refers to the mid-nineteenth century prac-
tice among unscrupulous dairy farmers of
watering milk between cow and market, to

add volume and increase profit.

Holmes and Thoreau give added
gravitas to the point made by Justice Thomas

and colleagues, that circumstantial
evidence “is not only sufficient, but

also may be more certain, satisfying and persuasive than direct evi-
dence.” Sometimes, however, this point isn’t so clear to clients:

Client: I suspended the supervisor for drinking on the job.
Unfortunately, I can’t prove it. Nobody saw her drinking.
I’ve got nothing but circumstantial evidence.

Lawyer: What circumstantial evidence?

Client: Well, she could hardly walk. She was staggering
and wobbling. In fact, she had trouble standing. Her
eyes were red and unfocused. Her hair was a mess and her
clothes were disheveled. She smelled like a brewery.
Oh, and she had a pint bottle of Jack Daniel’s sticking out
of her pocket. I asked her what was going on and she
answered: “Nuthin’. I haven’t been drinkin’. I’m serfectly
pober.” I sent her home in a cab.

That’s all I’ve got. I couldn’t find anyone willing to
admit to seeing her drinking on the job. I have no proof.
Just a pile of circumstantial evidence.

At this point the lawyer can instruct the client on snow, trout,
and adulterated milk, and bill for it, too.

Jurors may need similar enlightenment on the sufficiency of
circumstantial evidence. If you want this to come from the bench,
ask the judge to read Michigan Civil Jury Instruction 3.10:

It is not necessary that every fact be proven directly by a
witness or an exhibit. A fact may be proven indirectly by
other facts or circumstances, from which it usually and
reasonably follows according to the common experience
and observation of mankind. This is called circumstan-
tial evidence, which you are to consider along with other
evidence in the case.

If it makes sense, ask that “womenkind” be included, too, or
maybe just for a reference to “common experience and observa-
tion.” Anyway, the note to M Civ JI 3.10 says this instruction should
be given “only if requested.” If you want it, make sure to request
it. The note also says “it” — presumably “circumstantial evidence”
— is a “difficult idea for a jury to grasp.” So, you might want to
help the jury in your closing argument.

Professors Haydock and Sonsteng use Friday’s footprint from
Robinson Crusoe in their illustration of a closing argument address-
ing the reliability of circumstantial evidence.

Circumstantial evidence has the same value as direct evi-
dence. An example of circumstantial evidence that demon-
strates how accurate and compelling it is, is the story of
Robinson Crusoe. You recall that Crusoe was on an island
and he thought he was all alone. One morning he went down
to the beach and he saw a footprint on the sand. Knowing
that someone else was on the island, he became so over-

“Discovered in a gallon of 2%.”

CIRCUMSTANTIAL
EVIDENCE

Stuart M. Israel
Martens, Ice, Klass, Legghio,

Israel & Gorchow, P.C.
It’s midnight. You look out your window. The street is dry. After

your lawyerlike fitful night’s sleep, you look again, at 6:00 a.m. The
sky is clear, but the street is covered with five inches of pristine snow.
You reach an instant conclusion: it snowed between midnight and
6:00 a.m. Whether your standard is “preponderance” or “clear and
convincing” or “beyond a reasonable doubt” or “absolutely, posi-
tively, bet the farm on it,” you know it snowed between midnight
and 6:00 a.m. Why are you so sure? Circumstantial evidence.

Circumstantial evidence, Black’s Law Dictionary explains,
“includes all evidence of indirect nature.”1 Giftis’ Law Dictionary
defines circumstantial evidence as “indirect evidence; secondary
facts by which a principal fact may be rationally inferred.”2 If you
could testify that you saw snow falling at 3:00 a.m., that would be
direct evidence, no inferences necessary
(if you’re credible). But you were
sleeping at 3:00 a.m., so the best you
can do is describe the dry street at
midnight and the snow-covered
street at 6:00 a.m. Your evidence may
be indirect, but it’s not chopped liver.
It permits the rational inference that
snow, in fact (as we lawyers say),
fell in the early morning hours.

Circumstantial evidence is all you want evidence to be — cer-
tain, reliable, persuasive — except it’s not direct. That’s life.
Often there is no direct evidence. Often, however, the lack of direct
evidence is no big deal — if you’ve got circumstantial evidence.
All the experts say so.

Take the United States Supreme Court for one, Justice Clarence
Thomas writing for a unanimous (i.e., all nine) Court in Desert
Palace, Inc. v. Costa, 156 L.Ed.2d. 84 (June 9, 2003). The Court
decided that a plaintiff is not required to present direct evidence
to justify a mixed motive instruction under 42 U.S.C. § 2000e-2(m)
in a Title VII case; circumstantial evidence is enough. Justice
Thomas wrote that the Court has “often acknowledged the utility
of circumstantial evidence in discrimination cases,” and offers a
“for instance” from Reeves v. Sanderson Plumbing Products, Inc.,
530 U.S. 133 (2000). Then Justice Thomas puts it in a nutshell, quot-
ing Rogers v. Missouri Pacific R. Co., 352 U.S. 500, 508, n. 17
(1957):

The reason for treating circumstantial and direct evidence
alike is both clear and deep-rooted: “Circumstantial evi-
dence is not only sufficient, but may also be more certain,
satisfying and persuasive than direct evidence.”

Justice Thomas notes, too, that the “adequacy of circumstan-
tial evidence also extends beyond civil cases,” to criminal cases
“even though proof beyond a reasonable doubt is required.”

There it is. Circumstantial evidence has the stamp of approval
of the Supreme Court. All by itself circumstantial evidence can sup-
port important judgments about snow, discrimination, and send-
ing people to the federal slammer. But don’t just take the Supreme
Court’s word for it. As the infomercials say, there’s more. Cir-
cumstantial evidence also is endorsed by Sherlock Holmes and
Henry David Thoreau.

“. . . and so, I concluded that it had
snowed the night before!”
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come with emotion that he fainted. He didn’t see anyone,
but he knew because of the footprint there was someone
else on the island. He woke to find Friday, the person who
made the footprint, standing beside him, who was to be his
friend on the island. The footprint — the marks on the sand
made by a human foot — was circumstantial evidence. His
seeing Friday was direct evidence. Both were true and com-
pelling. Let’s look at the facts of this case — the footprints
that tell us what happened.5

Of course, jurors also may need counter-instruction. As all
lawyers know, in litigation there are (at least) two sides to every story.
Sherlock Holmes makes this point, too. “Circumstantial evidence is
a very tricky thing,” Holmes told Watson in The Boscombe Valley
Mystery. “It may seem to point very straight to one thing, but if you
shift your own point of view a little, you may find it pointing in an
equally uncompromising manner to something entirely different.”6

Professors Haydock and Sonsteng use the story of Joseph and
his brothers (Genesis 37:33) to demonstrate that circumstantial evi-
dence is not always “certain, satisfying and persuasive.”

There is no direct evidence in this case which links my
client to the crime. The prosecution has used circum-
stantial evidence in an effort to prove to you the guilt of
my client, but that evidence proves nothing.

You know how weak, inaccurate, and misleading this type
of evidence is. Some of you may recall the story from the
Bible regarding Joseph and his brothers. Joseph was the
favorite son of his father, Jacob. His brothers were very
envious of him and they beat him and sold him into slav-
ery. They wanted their father to believe that Joseph was
dead, and so they took Joseph’s coat and some goat’s
blood, and they smeared the goat’s blood on the coat, and
showed the coat to their father who concluded that Joseph
had been killed by some evil beast. Of course, the truth
was that Joseph was alive, but his father believed him to
be dead. And so it is in this case. The truth is my client
is innocent, but the prosecution attempts to convince
you that he is guilty. You cannot rely on the weak cir-
cumstantial evidence in this case to find my client guilty.
If you did, you would be making the same tragic mistake
that Joseph’s father did.7

On the other hand, as George and Ira Gershwin said, the “things
that you’re liable to read in the Bible ain’t nec-
essarily so.” On the other hand, as Phaedrus
put it, Non semper ea sunt quae videntur —
things are not always what they seem. The
passenger side mirror on my car makes a
similar point: “Objects in mirror are
closer than they appear.” On the other
hand, and in conclusion, as Curly
Howard said: “I’m a victim of coicum-
stances.”

— END NOTES —
1Black’s Law Dictionary (Fourth ed., 1951).
2Steven H. Giftis, Law Dictionary (1975).
3Sir Arthur Conan Doyle, “The Adventure of the Noble Bachelor” in The Complete Sherlock
Holmes (Doubleday) at 294.

4Henry David Thoreau, Journal, November 11, 1850, quoted, inter alia, in Sam’s Club v. NLRB,
173 F.3d 233 (4th Cir. 1999); U.S. v. Kwong, 14 F.3d 189 (2d Cir. 1994); and In re Arnson’s
Estate, 2 Mich. App. 478 (1966).

5Roger Haydock and John Sonsteng, Trial — Advocacy Before Judges, Jurors, and Arbitra-
tors (2nd ed., 1999) at 607.

6Sir Arthur Conan Doyle, “The Boscombe Valley Mystery” in The Complete Sherlock Holmes
at 204.

7Haydock and Sonsteng at 607-608. �

“Nyuk! I’m a victim of
coicumstances!”

McCORMICK ON
THE DIFFERENCE

BETWEEN
DIRECT AND

CIRCUMSTANTIAL
EVIDENCE

The characterization of evidence as “direct” or
“circumstantial” points to the kind of inference

which is sought to be
drawn from the
evidence to the
truth of the
proposition for
which it is
offered. If a
witness testifies
that he saw A
stab B with a
knife, and this
testimony is

offered to prove the stabbing, the inference
sought is merely from the fact that the witness
made the statement, and the assumption that wit-
nesses are worthy of belief, to the truth of the
asserted fact. This is direct evidence. When,
however, the evidence is offered also for some
further proposition based upon some inference
other than merely the inference from assertion
to the truth of the fact asserted, then the evi-
dence is circumstantial evidence of this
further fact-to-be-inferred. Thus in the case
mentioned if the stabbing were proved
and the culprit in doubt,
testimony that A fled
from the scene,
offered to show his
probable guilt,
would be direct
evidence of the
flight but cir-
cumstantial evidence of his murderous act. Sim-
ilarly, testimony of a witness that he recognized
A as one present on the scene would be direct
evidence of the facts asserted, but testimony that
he saw someone who was disguised and masked,
but had a voice and a limp like A’s, would be cir-
cumstantial evidence that the person seen was A.

From Edward W. Cleary, gen. ed., et al., McCormick’s
Handbook Of The Law Of Evidence (2d ed. 1972) at 435-
436 (footnotes omitted).

“Circumstantial Evidence”

“Direct Evidence”
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SIXTH CIRCUIT ADDRESSES
FMLA AND ERISA ISSUES,

REVERSE RACE
DISCRIMINATION, AND

DUTY OF FAIR
REPRESENTATION

Gary S. Fealk
Jesse Goldstein

Vercruysse Murray & Calzone, P.C.

From August of 2003 through October of 2003, the Sixth Cir-
cuit published about 19 cases dealing with a wide variety of labor
and employment issues. The full text of Sixth Circuit decisions are
available on the Internet at: “http://pacer.ca6.uscourts.gov/opin-
ions/main.php”.

42 U.S.C. § 1981 – Statute of Limitations
In Anthony v. BTR Automotive Sealing Systems, Inc., Docket

No. 00-00315 (August 8, 2003), the Sixth Circuit affirmed the dis-
missal of a plaintiff’s claim under 42 U.S.C. § 1981. The court ruled
that 28 U.S.C. § 1658 (a general statute of limitations applicable
to all federal statutes enacted after 1990) applies to § 1981 claims
“insofar as they arise under the portion of the statute enacted by
the Civil Rights Act of 1991,” since “[t]hat legislation undis-
putably created new legal rights that did not exist prior to its pas-
sage.” The court disagreed with the position taken by the Seventh
Circuit in Jones v. R.R. Donnelley & Sons, Inc., 305 F.3d 717 (2002),
which held that a state statute of limitations applied to § 1981 claims
since this statute was passed prior to 1990. The Supreme Court has
accepted the Jones case for review, and a decision is expected this
term.

Duty of Fair Representation – Futility of Exhaustion 
of Remedies

In LaPerriere v. Int’l Union, United Automobile, Aerospace &
Agricultural Implement Workers of America, Docket No. 98-
72037 (October 24, 2003), the Sixth Circuit affirmed the denial of
a motion to dismiss filed by the union. The plaintiff was dis-
charged for theft. After a grievance was filed, “top union leaders,”
decided to withdraw the grievance and refused to allow an internal
union appeal of that decision. The plaintiff sued the union, alleg-
ing a breach of the duty of fair representation, and that it would have
been futile to exhaust internal union remedies. The Sixth Circuit
agreed, noting that the plaintiff has demonstrated “hostility on the
part of the local union in advising him not to pursue his grievance
further and hostility from the international union, which actually
withdrew his grievance and indicated that it would not pursue the
matter further.”

FMLA – Notice Requirements Concerning 
Unforeseeable Leaves

In Cavin v. Honda of America Mfg, Inc., Docket No. 00-00400
(October 10, 2003), the Sixth Circuit reversed the district court’s
granting of summary judgment in favor of the employer on an
FMLA-interference claim. The court held that the plaintiff, who
had called in to work each day that he was absent in order to inform

his employer of his injury and that he would not be able to work,
had provided sufficient notice of his need for leave even though he
did not specifically request a “leave” or “leave of absence.” Even
though the plaintiff had not strictly complied with his employer’s
procedures, the court noted that “the FMLA does not permit an
employer to limit his employee’s FMLA rights by denying them
whenever an employee fails to comply with internal procedural
requirements that are more strict than those contemplated by the
FMLA.” In contrast to both the Seventh and Tenth Circuits, the court
interpreted 29 C.F.R. § 825.303 (“[t]he Act does not specify the form
of notice that is required for foreseeable leave, and interestingly
the Act makes no reference to any notice requirement for unfore-
seeable leave”) as not requiring that an employee be unable to com-
ply with his employer’s reasonable notice requirements. The court
reasoned that it would be illogical to permit such a requirement in
the case of unforeseeable leaves, when 29 C.F.R. § 825.302(d) (gov-
erning foreseeable leaves) states that employers cannot deny
FMLA leaves on grounds that an employee failed to comply with
internal procedures, as long as the employee “gives timely verbal
or other notice.”

NLRA – Access to Employer Property for Union Solicitation
In First Healthcare Co. v. NLRB, Docket Nos. 31-CA-20973,

21091, 21551 (September 19, 2003) the Sixth Circuit affirmed a
ruling of the NLRB allowing employees of a nursing home com-
pany, who were seeking access to facilities other than those where
they actually worked, to go onto company property in order to dis-
tribute pro-union materials. The company had a policy that off-duty
employees could only be on company property in order to pick up
a paycheck or for another valid, work-related reason. The company
also had a policy prohibiting non-employees from distributing mate-
rials on company property; it had interpreted this policy to also apply
to offsite employees coming onto a particular piece of property. The
court agreed with the NLRB’s conclusion that restricting access to
offsite employees violated the NLRA. It was held by the Board that
offsite employees engaged in union activity are doing so in order
to benefit themselves (by strengthening the union’s overall posi-
tion with the company), even though they are not soliciting at their
actual worksite. In balancing the rights of the employees to orga-
nize and the employer to control its property, both the NLRB and
court concluded that offsite employees’ organizational rights enti-
tled them to access non-working areas of the employer’s property,
except when justified by business reasons. Regarding these busi-
ness reasons, the NLRB cautioned that it is the employer’s burden
to demonstrate “why its security needs or related business justifi-
cations warrant restrictions on access by offsite visiting employ-
ees,” and stated that these would be reviewed carefully, on a case-
by-case basis. In this case, the employer’s argument that restricting
offsite employee access was necessary to preserve the “welfare,
peace and tranquility” of its nursing home residents, was rejected.

Title VII – Reverse Race Discrimination Claim
In Sutherland v. Michigan Dep’t of Treasury, Docket No. 99-

73571 (June 18, 2003), the Sixth Circuit upheld the dismissal of
two claims of reverse race discrimination brought by two white
employees, a man and a woman. The plaintiffs had challenged the
employer’s methods for making internal promotions, alleging that
they were heavily skewed towards minorities. The court acknowl-
edged, that the male plaintiff had presented “significant statistical
data regarding the Treasury Department’s promotion and hiring pat-
terns” which support his contention that “illegal racial and gender



preferences have been rampant for years” and that this evidence
was enough to raise an issue of fact as to whether the Department
was “the unusual employer who discriminates against the major-
ity.” The court held, however, that the employer had put forth a legit-
imate, non-discriminatory reason for its action – the minority
candidate had scored higher on the oral interview, and had more
education.

The female employee’s lawsuit alleged that the Department
had broken its own rule regarding posting open positions by re-post-
ing the position after the original posting had failed to draw any
applicants; after the first posting had elapsed, normal procedure was
to fill the position solely through the promotional process. The plain-
tiff claimed that employer had broke its own rule to invite the suc-
cessful African American candidate to apply based upon her race.
The court also rejected this claim because the employer’s set
forth a non-pretextual business reason for re-posting the position;
the position was re-posted because the hiring manager believed that
it would best address the company’s staffing needs and there was
no explicit prohibition against such a re-posting.

ERISA – Common Law Negligence

In Local 6-0682 Int’l Union of Paper, Allied-Industrial, Chem-
ical & Energy Workers, AFL-CIO v. Nat’l Industrial Group Pen-
sion Plan, Docket No. 00-00419 (September 11, 2003), the Sixth
Circuit declined the union’s invitation to infer a federal common
law cause of action for negligence concerning advice regarding
ERISA benefits. The third-party administrator had provided to the
union, as a courtesy, a benefit-amounts quotation that turned out
to be erroneous. The court held that the union did not have stand-
ing under ERISA, and that the statute provides no cause of action
to recover money damages for a third-party administrator’s neg-
ligence. The union, proposed “creating a federal common law cause
of action for negligence under ERISA, a cause of action that
would allow a party to recover money damages from a third-party
administrator for injuries proximately caused by the administra-
tor’s negligence in making ERISA-plan-related disclosures.” The
court rejected this argument, holding that the union had not con-
vinced it that this was “essential to the promotion of fundamental
ERISA policies.”

NLRA – Retaliatory Discharge

In Himmel v. Ford Motor Co., Docket No. 99-00851 (Septem-
ber 8, 2003), the Sixth Circuit reversed the district court’s grant of
summary judgment in favor of the employer, holding that “the ille-
gal conduct of an employee does not automatically bar his action
for a wrongful discharge in violation of public policy under Ohio
law.” The plaintiff had complained to his employer about its’
improper favoritism to UAW officials, but a subsequent investigation
revealed that the plaintiff himself had improperly promoted cer-
tain UAW representatives. The court held that, under Ohio law, the
plaintiff had established genuine issues of material fact as to
whether his dismissal “was motivated by conduct relating to the
public policy,” and whether “the employer lacked overriding legit-
imate business justification for the dismissal.” The court acknowl-
edged that the employee’s misconduct was relevant to the eventual
resolution of his claim, but held that he was entitled to survive sum-
mary judgment because he had presented evidence that his termi-
nation was motivated by his complaints concerning the employer’s
NLRA violations, and that his own improper conduct “was in accord
with company policy and the law.” �

EMPLOYERS TOP
PLAINTIFFS 3-1 AT THE

WESTERN DISTRICT
John T. Below and Heather G. Ptasznik
Kotz, Sangster, Wysocki and Berg, P.C.

1. “SOUTHERNER’S” NATIONAL ORIGIN AND
DISABILITY CLAIM DISMISSED

Schaefer v Cost Plus, Inc., Case No. 1:02-CV-593 (July 30,
2003), Honorable Gordon J. Quist. Plaintiff filed a complaint alleg-
ing national origin and disability discrimination in connection with
her voluntary resignation from employment at Cost Plus, Inc. Plain-
tiff’s national origin claim under Title VII, premised on her eth-
nic and cultural upbringing in the southern traditions (i.e., defen-
dants discriminated against her based on her southern accent), was
dismissed because her “southerness” is not a protected trait. The
Court dismissed Plaintiff’s other claim as well.

Plaintiff’s ADA and the Persons with Disabilities Civil Rights
Act claim was based on her epileptic condition, even though she
never alleged she requested an accommodation or the employer
failed to provide her a requested accommodation. Because Plain-
tiff only presented evidence of jokes made by a supervisor to uniden-
tified vendors, which was inadmissible hearsay, the court dismissed
this claim.

Plaintiff filed a hostile work environment discrimination
claim, based on her supervisor’s negative comments about her
accent on two occasions, her hours being reduced and her allega-
tions of third hand recollections of jokes between a supervisor and
vendors regarding her disability. The court found these allegations
nothing more than teasing, off-hand comments and isolated inci-
dents that were insufficient to support a claim.

Further, Plaintiff offered no evidence that Defendant’s conduct
towards her was extreme and outrageous or extended beyond the
bounds of decency when viewed from the standpoint of a reason-
able person. Because Plaintiff was merely offended by the alleged
comments that may have hurt plaintiff’s feelings, it did not rise to
the level to support a claim for intentional infliction of emotional
distress. Lastly, Plaintiff’s claims of age discrimination and retal-
iatory discharge were likewise dismissed because she failed to pre-
sent these to the EEOC.

2. INSURANCE CARRIERS NOT SUBJECT TO
COVERAGE UNDER ADA FOR REFUSING TO
INSURE AN EMPLOYER’S DISABLED DRIVER

Swihart v Pigeon River Materials, Inc., Case No. 4:02-CV-220
(June 3, 2003), Honorable Richard Alan Enslen. Plaintiff filed a
claim against his former employer, Pigeon River Materials, for vio-
lations of the ADA, the FLSA and state statutes. Plaintiff also joined
the employer’s insurance provider, Empire, alleging violation of
the ADA and intentional interference with a business expectancy.

Plaintiff, a truck driver, suffered a retinal detachment of his
right eye in October 1999. Although Plaintiff received a medical
waiver from the State of Michigan permitting him to return to his
former occupation, the employer did not re-hire him because
Empire refused to issue a policy to cover Plaintiff’s commercial
driving.
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The Court granted the insurer’s motion to dismiss because the
ADA is limited to denials of public accommodations and the
ADA’s safe harbor provisions exempted Empire’s alleged activi-
ties. Further, the Court dismissed the intentional interference with
business expectancy claim because Empire did not engage in any
illegal, unethical or fraudulent act to support the claim.

3. STATISTICAL INFORMATION REGARDING
RACIAL HIRING PREFERENCES PRECLUDES
SUMMARY JUDGMENT
Oliver v Covert Public Schools, et al, Case No. 4:01-CV-95,

Honorable Richard Alan Enslen. Plaintiffs, Mr. Oliver and Ms.
Oliver, who are brother and sister, filed a race discrimination
complaint against the school district pursuant to the Equal Protection
Clause and the Elliott-Larsen Civil Rights Act. Ms. Oliver also filed
a claim under the Michigan Persons with Disabilities Civil Rights
Act.

Plaintiffs, who are Caucasian, tested twice for janitorial posi-
tions with Defendant but were never interviewed for the job.
Since 1994, nearly every newly hired employee had been African-
American. Alleging race discrimination, Plaintiffs relied on sta-
tistical information as evidence of Defendants’ racially discrimi-
natory hiring process in that Plaintiffs were treated differently from
similarly situated people. The Court determined the evidence
demonstrated questions of fact regarding their claims of discrim-
inatory treatment and denied summary judgment for the school on
this claim.

Ms. Oliver’s claim under the Michigan Persons with Dis-
abilities Civil Rights Act claimed Defendants’perceived her to have
a disability because she wore a cast. While evidence indicated
Defendants may have been unwilling to hire Ms. Oliver as a jan-
itor due to her leg injury, Ms. Oliver failed to offer evidence that
Defendants regarded her perceived disability as substantially lim-
iting one or more of her major life activities, especially consider-
ing this was a temporary condition. As such, the Court granted par-
tial summary judgment in favor of the Defendant, school.

4. WAKE UP EMPLOYERS: FIBROMYALGIA NOT A
“DISABILITY” UNDER THE ADA AND
PLAINTIFF ONLY ENTITLED TO A
REASONABLE ACCOMMODATION, NOT
SPECIFIC REQUESTED ACCOMMODATION
Falor v Livingston County Community Mental Health, Case

No. 5:02-CV-60, Honorable Gordon J. Quist. After being termi-
nated for sleeping on the job, Plaintiff filed a complaint against her
former employer claiming it failed to accommodate her alleged dis-
ability, fibromyalgia. The Court determined Plaintiff failed to
establish she had a disability under the ADA, because Plaintiff’s
condition was not of the “nature or level of severity that imposes
significant restrictions” when compared to the average person in
the general population.

The Court further held that even if Plaintiff was disabled under
the ADA, her employer had provided a reasonable accommodation,
as opposed to Plaintiff’s requested accommodation, by furnishing
a padded, high-back chair that addressed the limitations pre-
scribed by her doctor. Further, Plaintiff was able to stand, walk and
change positions often, which allowed her to perform her essen-
tial job functions. Accordingly, the Court dismissed Plaintiff’s
claims. �

EASTERN DISTRICT
UPDATE

Jeffrey Steele
Brady Hathaway

Harassment That Was “As Likely To Have Been Based On
Personal Animosity As It Was On Plaintiff’s Gender” Could
Not Be Included In The Totality of the Circumstances

Judge Zatkoff dismissed a Title VII-based sexual harassment
claim in Nievaard v City of Ann Arbor, 2003 WL 22284560 (ED
Mich), because the plaintiff offered no probative evidence that some
of the alleged harassment was directed at her because of her sex,
and the employer promptly and adequately responded to most of
her specific complaints.

The plaintiff claimed that some of her subordinates called her
a “bitch”; three male subordinates said they did not “appreciate”
her telling them how to mark baseball diamonds; a subordinate told
her the two of them would not “get along” because working for a
woman conflicted with his religious beliefs; a janitor wrongfully
accused her of scrawling a racial epithet on a bathroom stall; she
was improperly critiqued about her attire; subordinate employees
directed “wolf-whistles” and “hoots” her way and said she looked
“sexy”; someone “keyed” her personal and work vehicles; her office
door was glued shut three times; employees started rumors about
her sexual activity; and a supervisor used false rumors as a basis
for changing her schedule and accusing her of lacking integrity and
misusing company property. The employer responded to the plain-
tiff’s specific complaints by conducting “numerous” staff meetings
designed to ensure compliance with its anti-harassment policy; dis-
ciplining some of the identified perpetrators; providing and out-
side consultant “for daily consultation on how to handle the var-
ious situations occurring at work”; offering assistance for repairing
the “key” marks on her vehicle and facilitating “professional sup-
port on an as-needed basis with outside consultants.”

Mindful not to “deaggregate” the plaintiff’s allegations, Judge
Zatkoff ruled that several of the allegedly harassing incidents
could not be included in the totality of the circumstances because
they were “as likely to have been based on personal animosity as
... Plaintiff’s gender.” The plaintiff admitted, for example, that a
subordinate called her a “bitch” in response to a “misunderstand-
ing” where the plaintiff insinuated the subordinate never did a “hard
days work.” Similarly, the subordinate employees “chafed” at the
plaintiff’s directions about how to mark baseball diamonds, not
because the plaintiff was female, but because the plaintiff had never
marked a baseball diamond before and they had. Suggestions
that the plaintiff adopt a more “subdued” style of dress is “simply
not harassment” because the comments, which came from men and
women alike, were designed as “advice on how Plaintiff should
dress in order to command more respect in the workplace” and “the
fact that some offered unwanted advice cannot be construed as sex-
ual harassment.” Finally, because “[p]ersonal animus based on
rumors or other information ... is not discriminatory animus based
on gender,” using rumors about the plaintiff as a basis for ques-
tioning the plaintiff’s integrity and overseeing her closely cannot
constitute sex-based harassment.

Then, after noting it was “doubtful” whether the plaintiff’s
remaining allegations could sustain a hostile environment claim,
Judge Zatkoff dismissed the plaintiff’s lawsuit because the employer
promptly and adequately responded to her complaints. Judge
Zatkoff initially discounted each allegation the plaintiff failed to
bring to the employer’s attention because “Defendant had no
notice of these claims and could not respond with discipline as to
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these individuals regarding these particular claims.” Judge Zatkoff
then ruled that the plaintiff could not complain about the lack of
discipline imposed against individuals she complained about
through an “informal resolution process,” which emphasizes
“problem-solving and does not involve an investigation or any dis-
cipline.” “Considering that the goal of the informal resolution pro-
cess is ‘problem solving’ and not discipline, it cannot be said that
Defendant’s response to Plaintiff’s informal complaint regarding
Kevin Johnston was unreasonable or indifferent.” Nor could the
employer be liable for failing to discipline anonymous perpetra-
tors who were never identified. This is particularly true where the
employer held meetings designed to stop the alleged harassment,
offered the plaintiff assistance in handing any alleged harass-
ment, and disciplined some of the offending employees. The two
instances where conduct of identifiable offenders went “unreme-
died” lacked consequence because, together, they “do not amount
to a hostile environment.”

At Will Employees Cannot Claim Intentional Interference
With Contract

In Sahadi v Per-Se Technologies, Inc, 2003 WL 22976621 (ED
Mich), Judge Cohn ruled that at will employees may not bring
claims alleging intentional interference with their employment con-
tract. “It simply does not make logical sense to allow an intentional
interference with a contract claim where there is an at will employ-
ment contract” and the employee could have been terminated at any
time for any reason.

Ethnically-Charged Discipline Threat Was Too Remote To
Establish Discriminatory Animus

Judge Rosen ruled in Millner v DTE Energy Co, 2003 WL
22283418 (ED Mich), that a supervisor’s alleged statement, made
to a union steward after disciplining one of the plaintiff’s cowork-
ers, that “your Mexican friend is next” established neither pretext
nor direct evidence of national origin discrimination. The comment
was not related to and occurred more than 18 months before the
contested discipline. It was therefore too logically and temporally
removed to establish discriminatory animus under either a direct
evidence, mixed motives or burden-shifting analysis. This was espe-
cially true where the discipline plaintiff’s sustained near the time
the comment was made was expunged from his record. Judge Rosen
also dismissed the plaintiff’s hybrid § 301 claim because the
union investigated the plaintiff’s claim and the plaintiff lacked evi-
dence of discriminatory animus. “Unions may lawfully elect not
to arbitrate grievances that they determine lack merit.”

False Allegations About A Contractual Debt Can Support A
Tortious Interference Claim

In Amphion v Buckeye Electric Co, 2003 WL 22285299 (ED
Mich), an creditor allegedly sent a copy of a proposed complaint
against the plaintiff to two of the plaintiff’s contractors. The pro-
posed complaint allegedly contained false statements designed to
purposefully destroy the plaintiff’s business relationship with the
contractors, which it did. Judge Gadola ruled that these allegations
stated a claim for tortious interference because “[m]aking false state-
ments about liability for contractual debt can be considered an
unethical act” and “Michigan courts have considered ‘unethical
conduct’ to be wrongful per se....”

Employees Are Not Obligated To Specifically Invoke 
The FMLA

In Sahadi v Per-Se Technologies, Inc, 2003 WL 22976621 (ED
Mich), Judge Cohn ruled that the plaintiff raised a triable issue
whether her employer violated the FMLA by not granting her
FMLA leave and terminating her for protected absences. The

plaintiff testified that, following her husband’s hospitalization, she
asked a supervisor whether she could take vacation days, as
needed, to care for her husband. Judge Cohn ruled that: “Based on
this conversation, a jury could find that Sahadi invoked her FMLA
rights by providing sufficient notice to her employer that she
would need time off in order to care for her husband. Once on
notice, it became Per-Se’s obligation, not Sahadi’s, to determine
whether her time off is FMLA-qualifying. It should be noted that
the fact that Sahadi informed Per-Se that her time off would be inter-
mittent does not mean that it was not FMLA-qualifying.” A triable
factual question was also raised because the parties disputed
whether the employer had posted anything to notify the plaintiff
about her FMLA rights.

Claiming To Be “Ill,” Without More, Does Not Sufficiently
Notify The Employer Of The FMLA-Qualifying Nature 
Of The Leave

Judge Borman ruled in Henegar v Daimler-Chrysler Corp,
2003 WL 22076635 (ED Mich), that “the Plaintiff did not ade-
quately notify the Defendant that he had a FMLA qualifying con-
dition” by “simply choosing the ‘ill’option on the Defendant’s auto-
mated telephone system.” Although the plaintiff eventually provided
a doctor’s note identifying his serious condition, he failed to sat-
isfy his duty to do so “as soon as practicable” because he was able
to play golf and retrieve his paycheck in the two week period
between the commencement of his leave and the date he supplied
the note.

Unspecific, Temporary Limitations Are Not 
“Substantial Impairments”

In Donahoo v Master Data Center, 2003 WL 21980350 (ED
Mich), Judge Edmunds ruled that the following testimony failed
to establish a substantial impairment of any “nonwork” major life
activity: “some days I don’t want to leave the house, ... I can’t do
some of the everyday things I used to that would entail extensive
walking or I may be trying to do some house cleaning and have a
problem doing that and it frustrates me.” “Giving Plaintiff every
benefit of the doubt, this evidence is insufficient to find that her lift-
ing restriction (or other physical injury from the accident, for that
matter) substantially impaired her ability to care for herself or do
housework. She does not quantify how many manual tasks she is
unable to perform, if all housework is impossible or just certain
tasks, for instance.” The plaintiff also failed to show she was sub-
stantially limited in the major life activity of working because she
was still capable of performing her former position and currently
working as an appraiser. Furthermore, the plaintiff failed to estab-
lish that a shoulder injury from an automobile accident was some-
thing more than a non-qualifying “temporary” condition.

Judge Edmunds also dismissed the plaintiff’s FMLA claim,
despite a factual dispute as to why the plaintiff’s original position
was eliminated during her FMLA-qualifying leave. The plaintiff
lost any FMLA protection when she was unable to physically return
to work after 12 weeks of leave. The employer’s decision to ter-
minate the plaintiff leave three weeks after she exhausted her FMLA
leave does not violate the FMLA.

Disparate Treatment By A Different Supervisor Is 
Not Relevant

In Moss v Norfolk Western Ry Co, 2003 WL 21817127 (ED
Mich), Judge Cohn dismissed a race discrimination suit because
the plaintiff failed to establish that a similarly situated person was
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treated differently. The plaintiff’s allegation that a Caucasian
employee was retained despite similar conduct was immaterial
because that employee worked for a different supervisor.

Mistaken Or Excessively Harsh Reactions Do Not Prove
Discriminatory Animus

In Furby v Potter, 2003 WL 22283895 (ED Mich), Judge
Omeara dismissed an age, race and sex discrimination claim
because the plaintiff “failed to identify a single, similarly-situated
non-protected employee who was treated more favorably. While
he claims that two unnamed African-American females whose per-
formance was less satisfactory than his were not terminated, this
is entirely irrelevant. Plaintiff was not terminated for perfor-
mance-related problems but rather because he falsified an employ-
ment application.” Judge Omeara added that “[e]ven if we felt that
the Postal Service reacted too harshly to his claimed mistake – or
if the Postal Service made a mistake in terminating him – this does
not mean that he was subjected to unlawful discrimination.”

Attorney Who Had Represented His Client’s Union And
Helped Draft The Controlling Contract Was Disqualified

In DeBiasi v Charter County of Wayne, 2003 WL 22231553
(ED Mich), Judge Rosen disqualified an attorney who had repre-
sented his client’s local union for several years and had a role in
drafting the contractual language governing his client’s claims.
Allowing the attorney “to use information he acquired as the
Union’s attorney to the advantage of one member against another
member would have a chilling effect on Union members and
destroy their confidence in Union representation.” Judge Rosen
added that, by submitting a fact affidavit suggesting that he had
helped draft and had knowledge of the meaning behind the rele-
vant contractual provisions, the attorney became “a fact witness as
to the intent of the parties and the understanding of the final lan-
guage of the relevant contract provision.” �

NLRB UPDATE
George M. Mesrey

The Dow Chemical Company
and

Jack VanHoorelbeke
Dickinson Wright PLLC

Business is booming at the NLRB. The Board issued 543 deci-
sions during fiscal year 2003, which ended September 30. Of this
total, 387 were unfair labor practice (C) cases, and 156 were rep-
resentation (R) cases. In the previous year, the Board issued 445
decisions (288 C, 157 R). In September, the Board issued 98 unfair
labor practice (C) cases, the highest number of C cases issued in
a single month in the past 10 years with one exception, August 2001.
The Board’s overall production for the month was 105 (which
includes 98 C cases and 7 representation (R) cases), a single-month
total exceeded only three times in the past 10 years. The inventory
of pending C cases was reduced from 471 at the beginning of the
fiscal year and a fiscal year high of 577 to 459 at the end of the fis-
cal year. The following are some of the more interesting cases
decided by the NLRB in the last three months.

1. Picketing Issues
A&E Foods Co. 1, Inc., d/b/a Best Yet Market 339 NLRB No.

104. The Board held that the Respondent violated the Act by direct-
ing Union handbillers and pickets to remove themselves from the
shopping center parking; informing the owner of the shopping cen-
ter about the Union’s lawful picketing and handbilling with an object
of interfering with such activities; causing the owner of the shop-
ping center to issue a letter to cause the Union handbillers and pick-
ets to leave the shopping center parking lot; and threatening Union
handbillers and pickets that it would call the police if they did not
remove themselves from the shopping center parking lot.

2. Information Request
Contract Carriers Corp., Bucko Construction Co. and Vector

Transport Corp., A Single Integrated Enterprise 339 NLRB No.
103. The Board held that Respondent the Act by refusing to pro-
vide requested information to the Union and by refusing to meet
with the Union’s designated representative for processing
grievances.

Teamsters Local 500 (Acme Markets, Inc.) 340 NLRB No. 35.
The Board held that the Respondent violated Section 8(b)(3) of the
Act by refusing to furnish the employer with information regard-
ing the “most-favored nations” clause in the parties’ collective-bar-
gaining agreement and copies of all current collective-bargaining
agreements to which the Respondent was a party; all rules and poli-
cies that the Respondent negotiated with other employers or
allowed other employers to implement; and, all arbitration deci-
sions and grievance settlement agreements that involved the inter-
pretation of the language of the collective-bargaining agreement.

3. Internal Union Discipline
Elevator Constructors Local 2 (Unitec Elevator Services Co.)

339 NLRB No. 114. The Board held that the Union’s initiation of
discipline against supervisor union member did not violate the Act.
It found that the General Counsel failed to establish that the dis-
ciplinary proceedings initiated against the supervisor restrained or
coerced an employer in the selection of its representative within
the meaning Section 8(b)(1)(B).

Elevator Constructors Local One (National Elevator Industry,
Inc.) 339 NLRB No. 123. The Board held that the Respondent
Union, by imposing a monetary fine against a supervisor, because
he refused Respondent’s October 13, 2000 demand that the
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Employer utilize additional employees to unload an escalator
truss, and by prohibiting the supervisor from working as a mechanic
in charge for one year violated the Act.

4. Subject of Bargaining
Hope Electrical Corp. 339 NLRB No. 113. The Board found

that the Respondent did not violate the Act by refusing to comply
with the terms of a contract imposed by an interest arbitration panel.
The Board noted well-established precedent that interest arbitra-
tion is a nonmandatory subject of bargaining and, accordingly, repu-
diation of a CBA imposed through an interest-arbitration clause in
a preceding CBA does not violate the Act.

5. Employer Interference
Jensen Enterprises, Inc. 339 NLRB No. 105. The Board held

that the Respondent, through its agent and labor consultant, vio-
lated the Act by informing employees that if the Union was voted
in, wages would be “frozen” during negotiations and they “should-
n’t expect to get any increases in wages or benefits until collective
bargaining had concluded” and by promulgating and enforcing a
rule against talking about the Union during working time, while
allowing the discussion of other nonwork-related subjects.

Custom Cut, Inc. 340 NLRB No. 17. The Board held that the
Respondent violated the Act by telling employees that they should
not discuss their wages among themselves and that the Respondent
would not discuss wages with them.

6. Protected Concerted Activity
Phillips Petroleum Co. 339 NLRB No. 111. The Board held

that the Respondent violated the Act by discharging an employee
for attempting to obtain family and medical leave. The Board found
it unnecessary to pass on the judge’s finding that the employee’s
activities amounted to an attempt to enforce a provision of the col-
lective-bargaining agreement, saying Ingram’s conduct consti-
tuted protected concerted activity even apart from the issue of
whether it concerned any contractual provision. The Board held that
even though the employee’s efforts to secure sick leave originated
because of his need to care for his wife and children, it felt that the
record established that the employee’s efforts embraced the larger
purpose of obtaining this benefit for all of his fellow employees.

7. Bargaining Issues
Teamsters Local 662 339 NLRB No. 109. The Board found

that the Union violated Section 8(b)(3) the Act by failing and refus-
ing to sign a written collective-bargaining contract.

8. NLRB Posting Requirements
International Business Machines Corp. 339 NLRB No. 120.

The Board denied the Union’s request, at the compliance stage, that
the Respondent be required to post the Board’s remedial notice on
its electronic (e-mail) system and intranet, in addition to its tradi-
tional paper bulletin boards. The majority held that the appropri-
ate time for the Union to request electronic posting of the reme-
dial notice on the Respondent’s e-mail system and intranet was
before the administrative law judge and/or the Board in the under-
lying proceeding.

9. Employer Discrimination
Sprint/United Management Co. 339 NLRB No. 127. The

Board held that the Company did not violate the Act by discharg-
ing an employee who she sent an e-mail to other employees stat-
ing that anthrax had been found in the Company’s warehouse. It
found that the employee spread information that was false and was
uttered with reckless disregard for truth or falsity.

10. Deferral
Bell-Atlantic-Pennsylvania, Inc. 339 NLRB No. 139. The

Board deferred to an arbitration award and dismissed the complaint
allegations that the Respondent violated the Act by promulgating
a rule prohibiting employees who had visible contact with customers
from wearing “Road Kill” shirts containing insignia and by sus-
pending employees for wearing the shirts. The Union grieved the
suspensions and an arbitration panel upheld the suspensions and
denied the grievance. The arbitrator found that the Respondent’s
prohibition of the Road Kill T-shirt was in furtherance of its
desire to maintain its public image

11. Union Restraint and Coercion
SEIU District 1199 (Staten Island University Hospital) 339

NLRB No. 135. The Board found that the Respondent union, by
its organizer and admitted agent, violated Section 8(b)(1)(A) of the
Act by restraining and coercing employees in the exercise of their
Section 7 rights by engaging in a series of open confrontations with
managers, supervisors, and security guards employed by the hos-
pital.

Communications Workers Local 13000 (Verizon Communi-
cations, Inc.) 340 NLRB No. 2. The Board held found that the
Respondent Union violated Section 8(b)(1)(A) of the Act by pros-
ecuting and firing two individuals in 2002 for working mandatory
overtime and not obeying its directive to engage in unprotected
activity, which would subject them to lawful discipline by Verizon.

12. Section 8(g)
Alexandria Clinic, P.A. 339 NLRB No. 162. The Board found

that that the Respondent did not violate the Act by terminating its
striking nursing employees holding that Section 8(g) “notice, once
given, may be extended by the written agreement of both parties.”
Therefore, a union cannot unilaterally extend the commencement
time of its strike and to the extent that the Board’s decision in Greater
New Orleans holds to the contrary, they overruled it.

13. Refusal to Consider/Hire
American Steel Erectors, Inc 339 NLRB No. 152. The Board

held that the Respondent violated the Act by refusing to consider
an individual for hire in 1998 because of his affiliation with, and
concerted activities on behalf of Iron Workers Local 474, and by
telling the individual that he was not being considered for hire
because of his union activities.

Corporate Interiors, Inc. 340 NLRB No. 85. The Board
found that the Respondent violated the Act by calling the police
to seek the removal of union organizers attempting to apply for jobs,
attempting to videotape and videotaping pickets, and interrogat-
ing employee-applicants and employees about their union mem-
bership and sympathies; and by refusing to consider for hire 12 job
applicants.

14. Right to Co-Worker Representation
Electrical Workers (IBEW) Local 236 339 NLRB No. 156).

The Board held that the Company did not violate the Act by dis-
charging an employee for engaging in protected concerted activ-
ities. It found that the employee forfeited his right to co-worker rep-
resentation under Epilepsy Foundation by insisting on a
representative who was unavailable to be present during an inves-
tigatory interview.

15. Duty of Fair Representation
Food & Commercial Workers Local 1657 (Food World) 340

NLRB No. 60. The Board held that the Respondent breached its
duty of fair representation by refusing to provide bargaining-unit
employee with requested photocopies of an arbitration decision dis-
posing of his grievance. �
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NLRB PRACTICE AND
PROCEDURE

Stephen M. Glasser
Regional Director, Region 7

National Labor Relations Board

Although the Board has made progress in its “pend-
ing inventory”of cases (a/k/a/ backlog), several “key
decisions” are yet to come. At the 11th Annual Bernard
Gottfried Labor Law Symposium held at Wayne State Uni-
versity on October 23, 2003, Board Chairman Robert J.
Battista discussed several cases pending before the Board:

Brown University and Columbia University,
revisiting the issue of whether teaching assistants
are students or employees; another look at M.B.
Sturgis (331 NLRB 1298) and whether employ-
ees jointly employed by the user and supplier
employer may be included in a unit of the user
employer’s employees without the consent of the
affected employers; the issue of pro-union con-
duct by supervisors constituting objectionable
conduct during an organizing campaign; Ken-
tucky River (532 U.S. 706) and articulating a
standard whether charge nurses are supervi-
sors; revisiting Epilepsy Foundation (331 NLRB
676) and whether unrepresented employees are
entitled to Weingarten-type (420 U.S. 251) rep-
resentation; various issues regarding employee
use of E-Mail at work to engage in protected
solicitation; and revisiting whether an employer
that unlawfully refuses to hire its predecessor’s
employees in order to avoid becoming a Burns
(406 U.S. 273) successor forfeits its right to set
initial terms and conditions of employment.
Chairman Battista also discussed the Board’s
decision in Alexandria Clinic, P.A. (339 NLRB
No. 162) which overruled Greater New Orleans
Artificial Kidney Center (240 NLRB 432) and
held that the union violated Section 8(g) of the
Act when it failed to adhere to its 10-day strike
notice by striking four hours beyond the stated
commencement time of the strike without all-
party agreement. The board majority of Battista,
Schaumber and Acosta (Liebman and Walsh
dissenting) held that the unambiguous language
of Section 8(g) made resort to the legislative his-
tory unnecessary and that the literal requirements
of 8(g) must be observed.

As far as the Board itself, with the August departure
of Member Acosta to become head of the civil rights divi-
sion of the Department of Justice, it is down to four mem-
bers. A recess appointment in November is a possibility,
but not a certainty. A less-than-full Board complement will
undoubtedly have its impact on any effort to issue deci-
sions in lead cases quickly and to whittle down the back-
log. The next several months will tell the tale.

MERC UPDATE
Michael M. Shoudy

White, Schneider, Young & Chiodini, P.C.

Since the previous issue of Lawnotes, the Michigan Employ-
ment Relations Commission has issued 16 Decisions and Orders
in a variety of cases. A brief summary of four of those cases fol-
lows. Of the 16 cases, 11 were unfair labor practice hearings, four
were representation and/or unit clarification hearings, and one was
a duty of fair representation/unfair labor practice hearing. Recent
Decisions of the Commission can be reviewed on the Bureau of
Employment Relations website at www.cis.state.mich.us/ber.

UNFAIR LABOR PRACTICES.
Police Officers Assn of Michigan, Case Nos. CU03 C-018 and 
R03 A-16 (September 23, 2003).

On June 3, 2003, the ALJ issued a Decision and Recommended
Order finding that Respondent Police Officers Association of
Michigan (POAM) did not restrain or coerce public employees in
the exercise of their rights guaranteed under Section 9 of PERA.
The ALJ also ordered an election pursuant to the petition filed in
this matter by the Respondent. Charging Party, AFSCME Coun-
cil 25, filed timely exceptions to the ALJ’s Decision and Recom-
mended Order.

This case arose out of a challenge over the representation of
a bargaining unit of deputy sheriffs employed by Genesee County.
The bargaining unit was represented by Charging Party. The pres-
ident of the unit, Wayne McIntyre, was dissatisfied with the rep-
resentation the unit received from AFSCME. He began investigating
the possibility of changing the unit’s representation from AFSCME
to POAM.

On January 17, 2003, McIntyre and the treasurer of the bar-
gaining unit removed $32,610.21 from the local’s bank account and
opened a new bank account in the name of Genesee County
Deputy Sheriff Association. On the same day, a computer, a
rolodex containing the names and addresses of bargaining unit mem-
bers, and several drawers of files and records were removed from
the local’s office and taken to an undisclosed location. The evidence
did not demonstrate who took these actions.

When the AFSCME chief steward returned from vacation, he
discovered that the files had been removed. He was scheduled to
meet with the employer to discuss several grievances. He testified
during the hearing that it was impossible for him to process the
grievances without the files. AFSCME eventually obtained a tem-
porary restraining order requiring the return of the files. Around
the same time, POAM filed the representation petition also at issue
in this case.

On February 27, 2003, AFSCME filed an unfair labor prac-
tice charge requesting that the election be blocked. The charges
asserted that leaders of the local association, upon encouragement
by POAM, had stolen money, equipment, and records belonging
to Charging Party in an effort to displace AFSCME as the bargaining
agent. MERC issued an order blocking the representation election
pending the hearing on the unfair labor practice.

As to the restraint or coercion of public employees in the exer-
cise of their Section 9 rights, the Commission held that Charging
Party offered no evidence that removal of the grievance files
somehow restrained or coerced the bargaining unit members’
Section 9 rights. Charging Party offered no testimony to demon-
strate that the difficulty in processing the grievances without the
files caused the loss of any grievances or had any other effect on
employee grievances.



Next, the Commission considered the agency status of POAM.
Charging Party contended that McIntyre and other individuals
responsible for removal of money were agents of POAM. The Com-
mission found the evidence to be contrary to Charging Party’s asser-
tion. At most, McIntyre was a special agent for POAM for the lim-
ited purpose of soliciting authorization cards from his coworkers.
The Commission held McIntyre’s status as a special agent was
insufficient to make POAM liable for McIntyre’s actions in trans-
ferring funds from the local’s bank account to a new account. Sim-
ilarly, the Commission found that POAM did not ratify McIntyre’s
actions as alleged. There was no evidence that POAM received any
benefit from the transfer of money or the removal of personal prop-
erty. The Commission held that POAM had no duty to disavow
McIntyre’s actions. As a result, the Commission concluded that
Charging Party’s exceptions were without merit and the Decision
and Recommended Order of the ALJ was adopted. As to the rep-
resentation petition, an election was ordered.

Commission Chairperson Nora Lynch filed a separate Opin-
ion concurring in the result but disagreeing with the conclusions
reached with respect to the effect of the actions taken. Commis-
sioner Lynch noted, “If a rival union directs the transfer of the funds
of another union, and the removal of its property and files, includ-
ing grievance files, it almost certainly would restrain and coerce
the membership in the exercise of rights protected under Section
9 of PERA . . .”

City of Allen Park, Case No. C02 G-150 (July 30, 2003) 
(No Exceptions).

Charging Party, the Allen Park Firefighters Union, filed this
charge against Respondent, the City of Allen Park, on July 5, 2002.
The charge alleged that the Respondent’s fire chief violated Sec-
tion 10(1)(a) of PERA by disciplining a member of Charging Party’s
unit for asserting his Weingarten rights. Charging Party’s member,
Lt. Peter Zammit, was the officer in charge of fire suppression ser-
vices at Respondent’s fire station during a shift that ran from 8:00
a.m. on June 27, 2002, to 8:00 a.m. on June 28, 2002. Respondent’s
policy required that the fire station be staffed with a minimum of
seven firefighters. On the days in question, eight firefighters were
on duty for that shift.

One of the firefighters on duty asked Lt. Zammit for time off
between 9:00 a.m. and 1:00 p.m. on June 27. Shortly after the
request, the deputy fire chief told Lt. Zammit to have a firefighter
take the station’s ladder to an outside vendor for service. Lt. Zam-
mit explained to the deputy fire chief that he was down one fire-
fighter due to the request for time off. The deputy fire chief told
Lt. Zammit to have the ladder sent out for service as soon as the
firefighter returned. Later that morning, the fire chief approached
Lt. Zammit and indicated that he wanted all firefighters to take turns
driving the department’s new ambulance for at least 20 minutes dur-
ing the shift.

At approximately 12:30 p.m., the firefighter on leave called
Lt. Zammit to say he could not get back to the station by 1:00 p.m.
Lt. Zammit told the firefighter that they needed someone to take
the ladder to the shop, and that he needed to return as soon as pos-
sible. The firefighter indicated that he would be between ? hour and
45 minutes late. After the phone call, Lt. Zammit approached the
fire chief about the firefighter’s late return. The fire chief told Lt.
Zammit that he should have marked the firefighter absent without
leave, and that he had made a bad decision.

Shortly after 1:00 p.m., the deputy fire chief entered Lt. Zam-
mit’s office and began criticizing him for authorizing the firefighter’s
additional time off. The fire chief also joined the conversation. Lt.
Zammit defended his decision. The discussion soon turned to the
fire chief’s order regarding driving the ambulance. Lt. Zammit told
the fire chief that he felt uncomfortable having the men driving the

ambulance “at all hours of the day and night.” The fire chief
angrily ordered Lt. Zammit to come to his office. Lt. Zammit got
up and followed the fire chief out of his office and into the office
of the chief’s secretary.

When Lt. Zammit reached the outer door, he stopped and asked
the fire chief whether he needed union representation. The fire chief
told Lt. Zammit to come into his office, sit down, and close the door.
Lt. Zammit again asked if he needed union representation. The fire
chief replied that if he did not come in and close the door, he would
be sent home. Lt. Zammit stated that he now knew he needed union
representation, and he wanted a union representative present. The
chief ordered him to punch out and go home. Lt. Zammit complied.
As a result of the incident, Lt. Zammit received a written warning
for refusing to obey the chief’s order to come into his office. Lt.
Zammit also received a one day suspension to be served only if he
committed a second act of insubordination within a one year
period.

The ALJ noted under the Public Employment Relations Act,
an employee has the right to have a union representative present
when interviewed by his employer when the employee reasonably
believes that the interview may lead to discipline. “Reasonable
belief” is measured by an objective standard in light of the cir-
cumstances of the case. The employee must invoke the right by
requesting union representation. An employee who reasonably
believes that discipline may result from a meeting may refuse to
participate in the meeting without union representation, and an
employer who disciplines an employee for refusing to attend the
meeting under such circumstances violates Section10(1)(a) of
PERA.

The ALJ first discussed whether Lt. Zammit had a reasonable
belief that the chief’s interview may lead to discipline. Of partic-
ular relevance, the ALJ noted that the chief failed to assure Lt. Zam-
mit that the meeting was not disciplinary in nature. Lt. Zammit could
have reasonably believed under the circumstances that he was being
questioned about his supervisory judgment and his attitude toward
authority and that the meeting could lead to discipline. As a result,
Lt. Zammit acted within his rights by refusing to enter the chief’s
office as instructed.

In defense of the chief’s actions, Respondent relied on two
NLRB decisions holding that employees do not have the right to
refuse their employer’s directive to leave their work area and
come to their employer’s office. The ALJ distinguished these
decisions on the basis that the employees in those cases had
attempted to compel their employers to conduct their business in
the shop area. In this case, Lt. Zammit’s refusal did not take place
on the “shop floor.” As a result, the ALJ concluded that Respon-
dent violated Lt. Zammit’s Weingarten rights and ordered that the
discipline imposed be removed from his file.

Wayne County Community College, Case Nos. C01 A-3 and 
C00 K-197 (June 27, 2003).

On April 3, 2002, the ALJ issued a Decision and Recom-
mended Order finding that Respondent Wayne County Commu-
nity College did not violate its duty to bargain under Section
10(1)(e) of PERA. Charging Parties, Professional and Adminis-
trative Association, AFL-CFO (Union) and Gerald Payne (individual
Charging Party), filed timely exceptions to the ALJ’s Decision and
Recommended Order.

Charging Party Payne was a senior applicant programmer at
Wayne County Community College and a member of the bargaining
unit represented by the Union. On August 22, 2000, Payne received
a phone call from Respondent’s chancellor. The chancellor
instructed Payne to attend a meeting at his office immediately. Upon
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arrival at the meeting room, Payne stood at the doorway. The chan-
cellor asked Payne to take a seat. He responded that he would rather
stand. The chancellor immediately became angry, jumping out of
his seat and shouting for Payne to take his belongings and get off
campus. Security escorted Payne off campus.

As a result, Payne was placed on administrative leave pend-
ing an investigation of the incident. After the investigation was com-
pleted, Payne was discharged. The Union filed a grievance on behalf
of Payne, followed by a demand for arbitration. Respondent
refused to arbitrate the grievance because there was no contract in
effect between the parties at the time. The most recent collective
bargaining agreement between Respondent and the Union had
expired on June 30, 1998. Article XII of the agreement provided
that an employee may be discharged only for just cause.

Payne filed an unfair labor practice charge against Respondent,
alleging that the employer violated Section 10(1)(a) of PERA by
discharging him for engaging in protected concerted activity. The
Union also filed an unfair labor practice charge alleging that
Respondent unilaterally altered an existing condition of employ-
ment without bargaining in good faith by discharging Payne with-
out just cause. The Union maintained such conduct amounted to
a repudiation of the agreement.

In deciding the Union’s charge, the ALJ found that Payne’s dis-
charge was an isolated incident, and there was no evidence to sup-
port the contention that Respondent unilaterally altered wages,
hours, and other conditions of employment when it terminated
Payne. The Commission agreed, distinguishing between unilateral
changes in working conditions that have a continuing impact on
a bargaining unit and mere isolated departures from the contract’s
terms. The Commission relied on Grass Lake Community Schools,
1978 MERC Lab Op 1186 for the proposition that a single inci-
dent does not amount to renunciation of a policy or implementa-
tion of a change affecting the bargaining unit as a whole. The Com-
mission noted that although Payne’s discharge may have been a
violation of the just cause discharge provision, there was insuffi-
cient evidence to constitute a repudiation.

As to Payne’s individual charge, the ALJ found that Charging
Party did not engage in protected concerted activity by declining
to sit during the April 22, 2000 meeting. The Commission agreed,
noting that activities furthering a group interest are concerted
whereas activities furthering an individual interest are not. The
Commission held Charging Party’s refusal to sit could not be rea-
sonably construed as concerted action or advocating for mutual aid
and protection of fellow bargaining unit members. Therefore, the
ALJ’s Decision and Recommended Order was adopted and the
charges were dismissed in their entirety.

Commissioner Harry Bishop dissented in part noting that
Respondent violated its duty to bargain when it discharged Payne
without just cause. In Commissioner Bishop’s view, “[T]o find
Payne’s discharge to be an isolated incident without a substantial
effect on the bargaining unit is to ignore the overriding importance
of job security and just cause discharge provisions in collective bar-
gaining.”

UNIT CLARIFICATION AND/OR REPRESENTATION.
Macomb Community College, Case No. R02 D-056 
(June 27, 2003).

The Michigan Education Association filed a petition on April
24, 2002, seeking to represent a residual unit of all adjunct faculty
members employed by Macomb Community College. The

Employer asserted that the adjunct faculty were not an appropri-
ate unit as they were casual or temporary employees. Petitioner
maintained that there were sufficient numbers of adjunct faculty
that had an expectation of reemployment and thus the employees
were neither casual nor temporary.

Between the fall semester of 1998 and the spring semester of
2002, between 426 and 491 adjunct faculty were employed each
semester by the College, excluding the summer semester. Adjunct
faculty members were paid based on a number of “equated hours”
worked. Adjunct faculty could teach up to 22 equated hours annu-
ally or 10 equated hours per term. Adjunct faculty members were
only offered teaching assignments after the full-time faculty mem-
bers had chosen the classes they want to teach. Adjunct faculty
members were selected from a roster maintained by the Employer.
The roster frequently did not change from semester to semester.
The Employer rewarded its adjunct faculty with longevity service
awards at 10 and 20 years of service. There were 251 adjunct fac-
ulty members who had received these awards between 1994 and
2001.

In support of its argument, the Employer relied on the Com-
mission’s decision in Eastern Michigan University, 1997 MERC
Lab Op 312. In that case, the Commission found that the small num-
ber of lecturers who maintained regular employment with the Uni-
versity were insufficient to constitute a stable and identifiable unit
for bargaining.

Although the Commission found similarities with the Eastern
Michigan University case, the Commission in this case found the
differences to be even more significant. In this case, there was a
considerably larger percentage of employees with greater teach-
ing continuity than in the Eastern Michigan University case.
Some of the factors the Commission found convincing were the
number of adjuncts who received 10 and 20 year service awards;
the fact that the majority of the adjuncts were at the highest step
on the salary scale; the fact that the adjuncts were selected from
a list that was not susceptible to change; and the fact that in the East-
ern Michigan University case, unlike this case, the contract for the
regular faculty placed a cumulative cap on lecturer’s appoint-
ments. Therefore, the Commission concluded that the evidence
established that the employees in this case had a sufficient inter-
est in continued employment to form a stable bargaining unit.

The next issue the Commission considered was how to deter-
mine which employees worked “a small number of hours” and as
a result, lack a substantial interest in employment. In determining
what constituted a “small number of hours,” the Commission
turned to decisions of the NLRB. Under NLRB guidelines, for an
adjunct faculty member to be regular part-time and not casual their
workload must equal or exceed 25% of the workload of full-time
faculty members. In this case, the full-time teaching load for reg-
ular faculty was 14 to 16 equated hours. Applying the NLRB’s 25%
guideline, the Commission held that an adjunct faculty member with
a minimum teaching load of 3.5 equated hours per semester had
a sufficient interest in his or her employment to be afforded mem-
bership in the bargaining unit.

A final issue for the Commission to decide was whether the
adjunct faculty must teach consecutive semesters to show sufficient
continuity. The Commission held that the fact that an adjunct teaches
only a small number of hours one semester should not prevent mem-
bership in the bargaining unit if there is evidence of continued
employment. Therefore, the Commission held that an adjunct
who taught a minimum of 3.5 equated hours per semester in any
two semesters in the past two years was eligible for inclusion in
the bargaining unit. An election was ordered consistent with the
decision. �

MERC UPDATE
(Continued from page 17)



LABOR AND EMPLOYMENT LAWNOTES (WINTER 2004) Page 19

VIEW FROM
THE CHAIR
David E. Khorey, Chair

Labor and Employment Law Section

Not Us, We’re Different
Why is there always a secret signing

When a lawyer cases in?
Why does a hearse horse snicker

Hauling a lawyer away?
– Carl Sandburg

I first read Sandburg’s lines when I was in law school.
It was the beginning of a new semester and I was in “Wills
and Trusts” class. For some reason the editor of the case book
chose to include this stanza from Sandburg’s poem “The
Lawyers Know Too Much” at the front of the book.

As I recall, our professor never referred to it.

But I remember I read it, probably on the first day of that
class, and I remember it cut me to the bone, and it still does.

Now, what occurred to me about the same time was how
unlikely it would be that anything like that would be found
in the Labor Law case book we used. We used the old Cox,
Bok and Gorman book. Archibald Cox wore a bowtie and a
flat top, and was the famous figure from Nixon’s Saturday
Night Massacre. Derek Bok had been president of Har-
vard. Bob Gorman, I have heard, was the real labor law
scholar of the three.

The word “snicker” was unlikely to appear in their
book in any context.

I don’t know why the Wills and Trusts case book
included the Sandburg stanza. Maybe the editors took a per-
verse pride in “knowing too much.” Maybe they were just
plain cynical, or trying to be ironic. Maybe they were trying
to poke at a law student’s conscience, or alternatively at his
idealism. Maybe they were just trying to be funny.

In any event, none of those applied to Labor Law class.
There was a seriousness, almost a reverence, implicit in the
syllabus and course materials. One would take a perverse
pride in “knowing too much” about such cosmically flexi-
ble concepts as “good faith,” or “fair representation,” or “just
cause,” at great risk to one’s academic standing, and at the
greater risk of failing to be “good,” “fair,” or “just.”

There was, of course, ample cynicism about the respec-
tive parties involved in the process, management, labor,
and employees. But that cynicism simply highlighted the
importance of and the need for the laws that governed the par-
ties’ relationship in an orderly fashion not just for private pur-
poses, but for no less than the purpose of maintaining a civil
society in which commerce flowed freely.

This was big stuff, and it mattered. Professors Cox, Bok,
and Gorman probably would have been justified in assum-
ing most of their students did not need to have their con-

sciences prodded, and they most certainly were not interested
in dampening anyone’s idealism. They would have been jus-
tified in assuming most students approached this subject mat-
ter with a sense of humor, too. For future labor lawyers of
all stripes, those characteristics would come in handy down
the road, a road that Cox, Bok, Gorman, and people like them
knew actually led somewhere.

Our experience as a Section confirms this spirit.
Recently, as a tribute to the Section’s 50th Anniversary, we
authorized the production of “Toil, Trouble and Triumph: The
Legacy of Michigan Labor Lawyers.” Capably produced and
directed by Bob McCormick, the video features the pantheon
of Michigan labor and employment lawyers, and highlights
their meaningful and worthwhile contributions in the field
to which we as Section members devote our professional
lives. People like George Roumell, Erwin Ellmann, Ted St.
Antoine, Janet Cooper, Gordon Gregory, Bill Saxton. How
odd Sandburg’s lines would sound if included in “Toil,
Trouble and Triumph.” Not for us the snickering “hearse
horse.”

Well, certainly not for the pantheon, anyway. The jury’s
still out on the rest of us. We can’t rest on their laurels. Our
heritage is a justifiably proud one, but our challenge is to pre-
serve and enhance it, for today it would be easy to adopt the
cynicism of Sandburg’s lawyer who “knows too much.”

Active and meaningful participation in the Section is one
proven way to participate in that heritage. In Section activ-
ities, you can observe first hand lawyers from all sides who
today bring that same great mix of passion, respect, and good
humor to their work on the big issues of the day: discrimi-
nation, harassment, privacy, alternative dispute resolution, to
name a few.

The work we do still matters. So do the people we work
with, and against. Active participation in the Section confirms
and renews a personal commitment to these principles and
is the best means to build on the legacy we have inherited.

GORDON GREGORY
NAMED LELS
AWARD
RECIPIENT

Gordon Gregory of Detroit has been named this year’s
Labor and Employment Law Section Distinguished Service
Award honoree. He will be presented with the award at the
Section’s Midwinter meeting in January. Gregory is a
partner in the firm of Gregory, Moore, Jeakle, Heinen &
Brooks, P.C. A $1000 scholarship in his name will be
presented to the University of Michigan Law School in
connection with the award. Gregory stated he was “honored
and flattered” to receive the Award, commenting “I hope
in some small way I deserve to stand in the ranks of the prior
recipients.”
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SIX YEARS – A BRIGHT
LINE RULE FOR AGE

DISCRIMINATION
CLAIMS
Jeffrey S. Kopp
Foley & Lardner

As a mater of common sense, replacement by an employee
close to the same age as the plaintiff should not create an inference
of age discrimination. The Sixth Circuit has made this principle
more concrete by setting forth a bright line rule that six-years is
the presumptive age differential for establishing a prima facie case
of age discrimination.

Age discrimination cases under
the Age Discrimination in Employ-

ment Act of 1967, 29 U.S.C. § 621 et
seq. (“ADEA”) are analyzed under the

same burden shifting framework as
employment discrimination cases under
Title VII. In the absence of direct proof
of discrimination, a plaintiff can estab-
lish a prima facie case by proving 1)
that he is a member of a protected

group, 2) that he was subject to an adverse employment decision,
3) that he was qualified for the position, and 4) that he was
replaced by a person outside the protected class. Kline v. Tenn. Val-
ley Auth., 128 F.3d 337, 349 (CA6 1997). In age discrimination
cases, the fourth element is modified to require replacement not
by a person outside the protected class, but merely replacement by
a significantly younger person. Id. at 352. Courts have struggled
with the issue of how much younger the comparator needs to be
in order to raise an inference of age discrimination. The Sixth Cir-
cuit’s decision establishes that at least a six-year differential is
required.

In Grosjean v. First Energy Corp., 349 F.3d 332 (CA6 2003),
a 54-year-old plaintiff, following negative performance reviews,
was reassigned to a new position and his supervisory duties were
given initially to a 48-year-old coworker, and then reassigned to
a 51-year-old coworker. Following the loss of his supervisory duties,
the plaintiff sued his employer claiming that it discriminated
against him because of his age in violation of the ADEA. The trial
court granted the employer’s motion for summary judgment and
dismissed the case based on its conclusion that the employer had
a legitimate, non-discriminatory reason to reassign the plaintiff’s
supervisory duties. The Sixth Circuit affirmed the trial court’s deci-
sion, but did so on the alternative ground that the plaintiff had failed
to establish a prima facie case of discrimination because he could
not show that the persons who were assigned his former duties were
“significantly” younger.

In establishing this bright line test, the court reviewed more
than 60 age discrimination cases nationwide to determine what con-
stitutes a “significant age differential” under the ADEA. The
court recognized that “[a]ge differences of ten or more years have
generally been held to be sufficient[],” and that some courts have
recognized age differences as little as one or three years to be suf-
ficiently significant under some circumstances. The court also rec-

ognized that, other than the Seventh Circuit’s requirement that the
age difference be ten years, no court has adopted a “bright-line rule”
for determining what age difference will satisfy the prima facie case
requirements. In an effort to help courts make “firm determinations”
of whether an age difference is significant, the Sixth Circuit held
that “in the absence of direct evidence that the employer consid-
ered age to be significant, an age difference of six years or less
between an employee and a replacement is not significant.” There-
fore, because the plaintiff’s duties were reassigned to 48-year-old
and 51-year-old employees, the plaintiff could not establish a
case of discrimination.

This opinion is helpful for practitioners because it clearly
defines the age differential necessary to establish a prima facie case
of age discrimination under the ADEA. This should allow plaintiffs’
attorneys to better evaluate their cases and permit employer’s
counsel to predict their client’s exposure more accurately. The court’s
bright-line rule also will make the risk of liability for employment
decisions relating to persons in the age-protected class (i.e. over 40)
more predictable. Conversely, the case does not apply to situations
where there is direct evidence of age discrimination. In those
cases, plaintiffs can prove their age discrimination cases without
establishing a prima facie case under the burden shifting approach.
Further, the court seems to have arbitrarily selected six years as the
definitive age differential without any statutory basis. Conceivably,
depending upon particular facts, cases in which there is less than
a six-year age differential could warrant an inference of age dis-
crimination and erode the Court’s bright line. �

MICHIGAN SUPREME
COURT UPDATE

Kurt M. Graham
Varnum, Riddering, Schmidt & Howlett LLP

Rakestraw v. General Dynamics Land Systems, Inc.,
469 Mich 220 (2003)

A claimant attempting to establish a compensable,
work related injury must prove by a preponderance of the
evidence that the injury is medically distinguishable
from a pre-existing non-work related condition in order
to establish the existence of a “personal injury” under Sec-
tion 301(1) of the Workers Disability Compensation Act.
MCL § 418.30(1). The Supreme Court found that a
symptom such as pain is evidence of injury, but does not,
standing alone, conclusively establish the statutorily
required causal connection to the workplace. The Supreme
Court overruled several Court of Appeals’ opinions hold-
ing that the aggravation of a pre-existing condition is com-
pensable without finding a work-related injury under
Section 301(1). The Supreme Court also concluded that
it was inappropriate to utilize the “liberal construction”
standard when the issue being considered is the initial
question of whether the claimed injury falls within the
parameters of the Workers’ Disability Compensation
Act. The Supreme Court then remanded the case back to
the Workers’ Compensation Appeals Commission.

“Six years older already?”



WORKPLACE VIOLENCE: A
REVIEW OF THEY NEVER

SAW IT COMING — AN
EMPLOYER’S GUIDE FOR
REDUCING STRESS AND

VIOLENCE IN THE
WORKPLACE

Stuart M. Israel
Martens, Ice, Klass, Legghio,

Israel & Gorchow, P.C.
On occasion I am asked to try to undo

the firing of an employee who was ush-
ered out for expressing frustration with
work, bosses, or co-workers by using

words and phrases like “Uzi,” “go
postal,” and “blow away.”

In such cases I argue to the arbi-
trator that the employee’s expression

was merely an unfortunate way of communicating:

I have strong feelings about this situation. I am using
extreme language to emphasize the importance of my con-
cerns. I deserve your attention.

I argue that such expression is not a harbinger of violence, but
is merely hyperbole, a reaction to workplace anomie and a fright-
ening, uncertain world.

I explain to the arbitrator that good people innocently use such
expressions all the time. Me, for example. If I had ten bucks for
every time I threatened to kill one of my kids, I’d now be retired
in Hawaii. Did I ever consider killing my kids? Of course not. Did
they ever believe I might? Never (except maybe the third time one
knocked a side-view mirror off the Oldsmobile). What I meant when
I threatened to kill my kids was: “Hey, this time I’m really, really
aggravated. Your TV privileges are at risk.”

In sum, I appeal to the arbitrator, this is about poor word choice,
not workplace violence; how about reinstatement, no back pay?

I’ve had limited success. No arbitra-
tor wants to live forever in infamy, known
for reinstating the employee who shows
up at work a month after reinstate-
ment with an Uzi — and maybe uses it.
Prediction is risky business. Every per-
son who uses intemperate language
doesn’t resort to violence; but many
who engage in violence foreshadow it
with intemperate language.

So, I also defend union decisions to withdraw grievances chal-
lenging discipline for workplace threats and violence. And, I
advise when the occasion arises, that when you’re really, really frus-
trated at work, say only that you’re really, really frustrated, and never
say “Uzi,” or “go postal” or “blow away.”

Workplace violence is a serious, persistent and growing prob-
lem that must be understood and addressed by employers. This is
the theme of a new book written by Robert F. Conte, a Michigan
(and Pennsylvania and Indiana) lawyer and LEL Section member,

who now practices in South Bend. His book is called They Never
Saw It Coming - An Employer’s Guide For Reducing Stress and Vio-
lence In The Workplace.

TNSIC is a trade paperback (106 pages, $18.95) intended to
educate employers — and their lawyers — on the nature and scope
of the problem of workplace violence, and help them understand
and address the conditions that lead to it.

Chapter 1 defines the problem, and offers alarming statistics.
A 1993 insurance company study, Conte reports, found that 2.2 mil-
lion employees were “attacked” in the workplace and
“another 6.3 million employees were
threatened with violence” in the work-
place. A million here, a million there, pretty
soon you’re talking real violence. Still,
Conte reports, only 10% of employers
have active workplace violence preven-
tion programs, another 40% have only
nominal programs, and 50% have no
programs.

In Chapter 2, Conte addresses employer responsibility for pro-
viding a safe workplace, and potential liability for failing to do so.
This ought to get some attention. Conte notes that workers’ com-
pensation exclusive remedy provisions may no longer fully insu-
late employers from liability for co-worker violence, because
negligent hiring, retention, and supervision torts may not be just
for visitors and contractors anymore. Conte reports a trend that has
courts expanding workers’compensation exceptions and broadening
employer responsibility for workplace violence.

Chapter 3 addresses common “signs” of the potential for
violence and “profiles” three stages in the escalation from dys-
functional behavior to violence. Chapter 4 addresses the role
stress plays in workplace violence.

In Chapter 5, Conte offers recommendations for anti-violence
polices. In Chapter 6, Conte suggests preventive measures, includ-
ing applicant screening and testing, training for management and
rank and file employees, security procedures, employee assistance
programs, complaint processes, investigation policies, and a list of
“Do’s and Don’ts That May Help Diffuse A Volatile Workplace Sit-
uation.”

Chapter 7 offers suggestions for conflict resolution, handling
confrontation, and 18 principles for handling terminations. Chap-
ter 8 contains suggestions for dealing with a diverse and changing
workforce, including general profiles of the motivations and view-
points of today’s diverse workforce that includes the “silent gen-
eration” (54-71 years old), the “boomer generation” (35-53),
“generation X” (15-34), and “generation Y” (14 and under).

In the appendices, Conte includes a model harassment policy;
model procedures for reporting discriminatory, threatening, or vio-
lent behavior; a model workplace violence policy; a model policy
addressing how to handle threatening or violent behavior; a typol-
ogy of common personality disorders associated with threatening,
violent, and otherwise dysfunctional behavior in the workplace; and
a bibliography of references.

TNSIC covers lots of ground in a few pages, and, as it sets out
to do, effectively stimulates thought and critical corporate self-eval-
uation. It’s just the kind of gift a lawyer might send to a business
client with a cover letter: “I thought you’d be interested in the
enclosed book. Take a look at it. Then we might do an inventory
of the company’s workplace violence policy.”

TNSIC is published by Bristol Banner Books and is available
from Robert F. Conte, at P.O. Box 1913, South Bend, IN 46634 or
rconte@hrlawconsulting.com. �
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“The wrong way to deal with
employee grievances.”

“Potential for workplace
violence warning sign No. 37.”

“Workplace violence.”



Page 22 LABOR AND EMPLOYMENT LAWNOTES (WINTER 2004)

“I have my justices. He has his justices. We’re appealing to you as the swing
justice.”

KELMAN’S CARTOON

NOW AVAILABLE
ON HOME VIDEO:

MICHIGAN’S LABOR
LAWYERS

The State Bar of Michigan Labor and Employment
Law Section and the Michigan State University College
of Communication Arts and Sciences present Toil, Trou-
ble & Triumph — The Legacy of Michigan Labor
Lawyers.

Copies are now available for purchase at $25.00
each. For details contact Dave Khorey at (616) 336-6000
or dekhorey@varnumlaw.com.

THAT REMINDS ME OF
A “WAR STORY”

We all know that our own legal war stories are per-
fect gems: instructive, humorous, justice triumphs, no gra-
tuitous nudity and violence. So why won’t our colleagues
listen?

They say they’ve heard our stories before. Or they get
that glazed look and ask which client can be billed for this
“conference.”
Or worse,
they subject
us to their
own long-
w i n d e d ,
p o i n t l e s s ,
self-aggran-
dizing war
stories as the
price of lis-
tening to our
gems. Have
they no self-
awareness?
Philistines!

N o w
there is an
outlet for
your wisdom:
L a w n o t e s .
Send us your
best war sto-
ries for possi-
ble publica-
tion (at the
whim and
caprice of the
editor). Your
stories should
be instructive
and succinct.
They can be humorous or serious. They can change the
names to protect the innocent and the guilty, or not.
They can be practical to the nth degree or the stuff that
myths are made of. They can be impeccably true or fil-
tered through your self-interested prism. They are WAR
STORIES!

Contact us to discuss format, length, content and the
bounds of good taste. In the tradition of Aesop, tell your
story and get your name in print. Call Lawnotes editor
Stuart M. Israel at (248) 559-2110 or write or e-mail:
Martens, Ice, Klass, Legghio, Israel & Gorchow, P.C.,
1400 North Park Plaza Building, 17117 West
Nine Mile Road, Southfield, Michigan 48075 or
israel@martensice.com.
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THE JOY OF
LABOR LAW

ACRONYMS. Good laws and agencies make
good acronyms. Take WARN: The Worker Adjustment
and Retraining Notification Act. It is one of the best

acronyms, requiring a 60 day warning from an employer
before a plant closing or mass layoff.

Federal law and agencies are more acronym-friendly than
the State of Michigan. For example: NLRB, EEOC, DOL,
PBGC, ERISA, FLSA, OSHA, ADA, COBRA, etc., are easy
to remember, pronounce and locate on the web. Michigan, on
the other hand, has few easy acronyms except for MERC.

But Governor Granholm is trying to correct this
acronymious gap between the federal and state agencies. She
recently issued Executive Order 18 abolishing the Department
of Consumer & Industry Services(CIS) (no more Cissies to
complain about) and creating the Department of Labor &
Economic Growth (DOLEG?) to replace it. The Bureau of
Workers’& Unemployment Compensation (BWUC?) site has
been broken up into three new sites to reflect organizational
changes: Unemployment Insurance Agency(UIP), Workers’
Compensation Agency (WCA) and Wage & Hour Division
(WH&D). I recommend that you familiarize yourself with this
new structure ASAP.

NLRB Saves Trees. The NLRB is doing its part to save
trees. Since January 2002, you no longer need to file multiple
copies of ULP charges or representation petitions.

The revisions are being adopted in order to relieve persons
filing charges and petitions from the requirement of having to
file extra copies which, as a practical matter, the Board no longer
needs. The intended effect of the revisions is to relieve mem-
bers of the public of paperwork burdens without adversely
affecting case processing.

[Federal Register: January 7, 2002 (Volume 67, 
Number 4)]

The Federal Union of Filers and Distributors filed a
grievance over the revised work rule and contemplates a
WARN action.

Regional Director On-Line and other New Features at
the NLRB Web site. The NLRB redesigned its web site. It
added, among other things, Regional Directors’ representation
decisions to its web site, a really nice feature.
www.nlrb.gov/dde.html In addition, the “Board has enhanced
the online research capacity of its Web site (www.nlrb.gov) by
making available to the public CiteNet, a searchable database
containing the Classified Index of NLRB Board Decisions and
Related Court Decisions.” If only I could figure out how to use
it! NLRB General Counsel Arthur Rosenfeld also announced
that the “agency’s 51 field offices now will accept via E-mail
receipt of certain communications and documents related to case
processing. Until now, the Office of the General Counsel
accepted telephone communications between parties and
Board agents and mail and fax transmissions for the receipt of
documents.” Email away!

How Do You Spell Guilty and Stupid? Terror-Killer-Idiot
John Muhammed’s opening lines: “There’s three truths. The
truth, the whole truth and nothing but the truth. I always
thought there was just one truth.” He went on: “I know what
happened. I know what didn’t happen. They’re basing what they
said about me on a theory.” I do not recommend this “opening”
in any arbitration or NLRB case.

You’re “Functionally Treasonable” and Ugly Too! UM
Law School graduate Ann Coulter’s third book, Treason, is an
example of shock journalism. Her book effectively labels
most democrats since FDR as treasonous — “Liberals have a
preternatural gift for striking a position on the side of treason”—
and conflates the Democratic Party with Alger Hiss, Julius
Rosenberg and Joseph Stalin. Her reckless defense of Senator
Joseph McCarthy, a latecomer to the anticommunist cause who
was dethroned with the help of a Republican president, fails
to distinguish Hiss from Humphrey, McGovern from Moyni-
han, Rosenberg from Reuther, or Scoop Jackson from Jesse
Jackson.

While I too am critical of the McGovern/Pelosi wing of
the Democratic Party, Coulter’s book and related comments,
like those on Chris Matthews’ Hardball (“the Democratic
Party, as an entity, has become functionally treasonable, includ-
ing what you’re talking about, turning over documents to the
enemy….”) is absurd. And unbecoming a UM law graduate,
it is not even grammatical! I hope I am never accused of
being “functionally treasonable,”although Law Notes editor
Israel came close to such an allegation when I failed to produce
any recent columns: hence this piece. According to 8/26/02 edi-
tion of The New York Observer, Coulter’s father “represented
Phelps Dodge Corporation, the mining and manufacturing
giant, and while negotiating with the unions, he presided over
the largest union decertification ever.” In Jonathan D. Rosen-
blum’s Copper Crucible: How the Arizona Miners’ Strike of
1983 Recast Labor-Management Relations in America, Coul-
ter’s father — identified as an ex-FBI agent — is described, but
it does not appear from the book that he “presided” over the
largest decertification. Was Ann exaggerating her father’s role
in union-busting? What is her next “book,” Functionally Ugly
Too: Why Unions and Democrats Promote Saddamy.

Www. Donotcall.gov. Odd name for the web site. At first,
I thought it was sending a message “Do not call the govern-
ment,” clearly a Republican theme. But it looks like those
Republicans are trying to interfere with social life and stifle cap-
italism!

The “federal government” has now set up a new national
registry (www.donotcall.gov) that could deprive you of those
wonderful telemarketing calls — “Mr. Adams, how are you this
evening?” “It’s Adam. No. ‘s.’” — that come as I sit down to
eat dinner. Since I do not get calls from any friends, I look for-
ward to those teles asking me if I need a new phone service,
a free trip, or my gutters cleaned. Indeed, I will miss those long
messages on my answering machine telling me I won a $1,250
trip!!! Yeah!

From the Wall Street Journal: “Marketers spent some $80.3
billion on telemarketing last year, the Direct Marketing Asso-
ciation says, and had planned to spend $104.8 billion a year by
2006.” Think of what this new federal law will do to our eco-
nomic freedom. Imagine if we took that money and used it to
enforce our immigration laws or to fight terrorism!

There are, of course, big exceptions for calls from “polit-
ical organizations, charities, telephone surveyors.” I am sure
many marketers will add a little charity to their call, like
pornographers add “socially redeeming value”: “I am calling
to see if you will donate to the Homeless Shelter, which
makes you eligible for a free trip to Hawaii, if you ... yada, yada.

What next? Will I have to register my gun or pay social
security on my illegal aliens? If the feds are going to regulate
my phone life, I propose: Donotmailmejunk.gov. Phone calls
do not kill trees, at least!

– John G. Adam
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INSIDE LAWNOTES

• Diane Soubly and Bill Altman distill Sarbanes-Oxley for employment lawyers.

• Erwin Ellmann takes us back to an Alabama courtroom in 1941 when the Fair Labor
Standards Act was young.

• Stuart Israel invokes Justice Thomas, Sherlock Holmes and Henry David Thoreau while musing on circumstantial
evidence.

• Barry Goldman employs dirty words (i.e., “@#$%*”) to address the vicissitudes of arbitration.

• Nancy Caine Harbour reports on what judges have to say about effective legal writing.

• Dave Khorey recalls Sandburg’s snickering hearse horse and reflects on labor and employment law practice.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MDCR and EEOC news, The Joy of
Labor Law, websites to visit, a cartoon by Maurice Kelman, and more.

• Authors John G. Adam, William Altman, John T. Below, Erwin B. Ellmann, Gary S. Fealk, Stephen M. Glasser,
Barry Goldman, Jesse Goldstein, Kurt M. Graham, Nancy Caine Harbour, Stuart M. Israel, Maurice Kelman, Jeffrey
S. Kopp, David E. Khorey, George M. Mesrey, Heather G. Ptasznik, Michael M. Shoudy, Diane M. Soubly,  Jeffrey
A. Steele, Jack VanHoorelbeke, and more.
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