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Federal labor policy strongly favors the “settling of labor dis-
putes by arbitration[.]” Arbitrators, acting pursuant to collectively
bargained grievance procedures “are indispensable agencies in a
continuous collective bargaining process. They sit to settle disputes
at the plant level—disputes that require for their solution knowl-
edge of the custom and practices of a particular factory or of a par-
ticular industry as reflected in particular agreements.”Steelwork-
ers v. Enterprise Corp., 363 U.S. 593, 596 (1960). If the courts were
to regularly intervene in the grievance-arbitration process, “the
speedy resolution of grievances by private mechanisms would be
greatly undermined.”United Paperworkers Int’l Union v. Misco,
Inc., 484 U.S. 29, 38 (1987).

This federal policy is now universally accepted, and the Sixth
Circuit has recognized it for many years. For instance, in Amal-
gamated Clothing Workers of America v. Ironall Factories Co., Inc.,
386 F.2d 586, 590 (6th Cir. 1967), the court stated that “[t]here is
a strong national policy favoring the arbitration of labor disputes.”

PRESUMPTION OF ARBITRABILITY
When a collective bargaining agreement contains an arbitra-

tion clause, “[a]n order to arbitrate the particular grievance should
not be denied unless it may be said with positive assurance that the
arbitration clause is not susceptible of an interpretation that cov-
ers the asserted dispute. Doubts should be resolved in favor of cov-
erage.”Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S.
574, 582-83 (1960).

Consistent with this approach, a party claiming that a dispute
is not arbitrable bears a heavy burden. “In the absence of any express
provision excluding a particular grievance from arbitration . . . only
the most forceful evidence of a purpose to exclude the claim
from arbitration can prevail.”Warrior & Gulf, 363 U.S. at 584-85.

Determination of substantive arbitrability—that is, whether the
dispute is over an issue that the parties agreed to arbitrate—is one
for the court.Atkinson v. Sinclair Refining Co., 370 U.S. 238 (1962);
John Wiley & Sons v. Livingston, 376 U.S. 543, 547 (1964) (“Com-
pulsory submission to arbitration cannot precede judicial deter-
mination that the collective bargaining agreement does in fact cre-
ate such a duty.”)

In Communications Workers of America v. Michigan Bell
Telephone Co., 820 F.2d 189, 191 (1987), the Sixth Circuit
explained that the “presumption of arbitrability for labor disputes

recognizes the greater institutional competence of arbitrators in
interpreting collective bargaining agreements, ‘furthers the national
labor policy of peaceful resolution of labor disputes and thus best
accords with the parties’ presumed objectives in pursuing collec-
tive bargaining.’” (quoting from AT&T Technologies, Inc. v. Com-
munications Workers, 475 U.S. 643 (1986)). In Michigan Bell, the
court was presented with the issue of whether the presumption of
arbitrability applied where the grievance related to individuals who
were not members of the collective bargaining unit. The court held
that it did, as long as the union was asserting the rights of the non-
bargaining unit members through the collectively-bargained griev-
ance procedure. “Because [the Communications Workers] and
[Michigan Bell] are ‘parties in collective bargaining’and because
[the Communications Workers] has recourse to economic weapons,
arbitration of the present dispute would promote labor peace by
avoiding the possibility of economic disruption.” 820 F.2d at 191.

In International Brotherhood of Teamsters, Local 1199 v.
Pepsi-Cola General Bottlers, Inc., 958 F.2d 1331 (6th Cir. 1992),
the court held that the presumption of arbitrability does not pre-
ordain an order compelling arbitration in all cases. In that case, for
instance, the court refused to order arbitration of a dispute that arose
during the hiatus between the expiration of an old collective bar-
gaining agreement and the implementation of a new one. “In the
context of an expired collective bargaining agreement . . . the Court
must determine whether the parties intended to arbitrate the dis-
pute, even if it requires the Court to interpret a provision of the
expired agreement.” 958 F.2d at 1333. The fact that the employer
processed the grievance through the initial steps of the grievance
procedure did not create an implied agreement to arbitrate
grievances that arose during the hiatus between the two contracts.
958 F.2d at 1336.

Artful drafting of a grievance will not require arbitration of that
which otherwise is non-arbitrable under the contract. In District
50, United Mine Workers of America v. Chris-Craft Corp., 385 F.2d
946 (6th Cir. 1967), the court refused to order an employer to arbi-
trate the cases of several employees who were discharged for engag-
ing in an unauthorized work stoppage, that being an issue that was
excepted from the collective bargaining agreement’s grievance pro-
cedure. The fact that the union contended that the discharges
were motivated by the grievants’ union activity did not sway the
court. “However the employees phrase their grievances they can
make them no more than disputes over discharges for violation of
the no-strike clause. Such disputes are expressly excluded from the
arbitration procedure.” 385 F.2d at 949.

DOES THE AWARD DRAW ITS ESSENCE FROM 
THE CONTRACT?

The standards that a court employs when reviewing an arbi-
tration award were established by the Supreme Court in three cases
decided on the same day. United Steelworkers of America v. Amer-

(Continued on page 2)
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ican Mfg. Co., 363 U.S. 564 (1960);United Steelworkers of Amer-
ica v. Warrior & Gulf Co., 363 U.S. 574 (1960); United Steelworkers
of America v. Enterprise Wheel & Car Corp.363 U.S. 593 (1960). 

These cases,known as the Steelworkers Trilogy, emphasized
the unique role that arbitration plays in the labor context. “The griev-
ance procedure is . . . a part of the continuing collective bargain-
ing process.” Warrior & Gulf Co., 363 U.S. at 581. Inasmuch as
an arbitration award emanates from the grievance procedure, clas-
sic notions of contract law require that considerable deference be
paid to the arbitral result. “[I]t is the arbitrator’s construction
which was bargained for; and so far as the arbitrator’s decision con-
cerns the construction of the contract,the courts have no business
overruling him because their interpretation of the contract is dif-
ferent from his.” Enterprise Wheel & Car Corp., 363 U.S. at 599.

In United Paperworkers Int’l Union v. Misco,Inc., 484 U.S.
29,38 (1987),the Court reconfirmed its holdings in the Steelworkers
Trilogy:

[A]s long as the arbitrator is even arguably construing or
applying the contract and acting within the scope of his
authority, that a court is convinced he committed serious
error does not suffice to overturn his decision. 

The Sixth Circuit has read Miscoas “again advis[ing] lower
federal courts to be more deferential to the arbitration process.”
Eberhard Foods,Inc. v. Jerome Handy, 868 F.2d 890,891 (6th Cir.
1989). Explaining the narrow circumstances where a court should
decline to enforce an arbitration award, the Sixth Circuit, in Local
120 v. Brooks Foundry, Inc., 892 F.2d 1283,1286 (6th Cir. 1990),
quoted from Dobbs,Inc. v. Local No. 614,International Brother-
hood of Teamsters, 813 F.2d 85,86 (6th Cir. 1987),when it set forth
the following test:

The “arbitrator is confined to the interpretation and appli-
cation of the collective bargaining agreement,and although
he may construe ambiguous contract language, he is
without authority to disregard or modify plain and unam-
biguous provisions.” . . . Further, there may be a depar-
ture from the essence of the agreement if “(1) an award
conflicts with express terms of the collective bargaining
agreement,(2) an award imposes additional require-
ments that are not expressly provided in the agreement,
(3) an award is without rational support or cannot be
rationally derived from the terms of the agreement,and
(4) an award is based on general considerations of fair-
ness and equity instead of the precise terms of the agree-
ment . . . .”

Similar statements can be found in Cement Divisions,Nat’ l Gyp-
sum Co. v. United Steelworkers of America, 793 F.2d 759,766 (6th
Cir. 1986),and Detroit Coil v. Int’l Ass’n of Machinists and
Aerospace Workers, Lodge No. 82, 594 F.2d 575,579 (6th Cir.),
cert. denied, 444 U.S. 840 (1979). 



IS THE AWARD CAPABLE OF JUDICIAL
ENFORCEMENT?

Even if an arbitration award draws its essence from the col-
lective bargaining agreement,it still may not be subject to judicial
enforcement if the relief is not articulated with sufficient specificity.
Although the decisions are rather fact- specific, a review of the rel-
evant cases demonstrates the Sixth Circuit’s insistence on an
unambiguous award before it will order enforcement. 

For instance, in United Steelworkers of America v. Timken
Roller Bearing Co., 324 F.2d 738 (6th Cir. 1963),the court dis-
cussed the enforceability of an arbitration award that arose out of
a grievance challenging the company’s change of the incentive wage
rates for employees who worked on three of its machines. The arbi-
trator held that the change of wage rates on two of the three
machines violated the collective bargaining agreement. The union
sued to enforce the arbitration award when the company did not
pay back wages to the affected employees. The court first addressed
the issue of whether the arbitrator had, in fact,ordered that back
wages be paid. The pertinent language in the arbitrator’s opinion
provided:

Holding as I do that there was no change concerning
machines 9773 and 9774 which would justify the Com-
pany in establishing new rates under the terms of the 1956
Agreement,it naturally follows that the employees in ques-
tion should be paid the applicable rates in existence prior
to February 11,1959,for those two machines.

324 F.2d at 741. The court held that this did not constitute an award
of back pay. Although it recognized that an ambiguity in an arbi-
tration opinion is not a reason to refuse to enforce an award, the
court noted that in the case before it, it was the award itself that
was ambiguous. It concluded that the award could not be construed
as ordering back pay to any employees. “The arbitrator said only
that the employees ‘should be paid’at the designated rates,not that
they ‘should have been paid’during the period prior to his deci-
sion during which the two machines were in operation.” 324 F.2d
at 741. Because of this ambiguity, the court would not order the
payment of back wages in the context of a suit to enforce an arbi-
tration award. 

The interpretation of an arbitration award on the issue of back
pay again was presented to the Sixth Circuit in International
Brotherhood of Electrical Workers,Local 369 v. Olin Corporation,
471 F.2d 468 (6th Cir. 1972). That case involved a discharge, which
the arbitrator converted to 30-day disciplinary suspension. The arbi-
trator also ordered that the grievant be reinstated and “compensated
for loss of normal earnings with credits to the employer as spec-
if ied in Article XVII, Section F, of the Labor Agreement.” 471 F.2d
at 470. The suit to enforce the arbitration award arose when the
employer refused to pay back wages to the grievant,claiming that
it was entitled to a set-off for the grievant’s interim earnings,which
actually exceeded the amount that he would have earned had he
been working for the defendant company. The court held that the
award, when read in conjunction with the opinion,contained a
patent ambiguity with regard to the employer’s entitlement to credit
for the grievant’s interim earnings. Citing Timken Roller Bearing,
the court concluded that it was not required to enforce an award
that was not clear as to its meaning and effect. It sent the case back
to the arbitrator for an explicit finding on the deductibility of interim
earnings. 471 F.2d at 473.

The Sixth Circuit again was called upon to enforce an arbitration
award in United Steelworkers of America,Local 4839 v. New Idea
Farm Equipment Corporation, 917 F.2d 964 (6th Cir. 1990). That
case arose out of another discharge grievance that the arbitrator sus-
tained, in an award that provided in its entirety as follows:

For all of the above reasons,it is determined that the Com-
pany did not have just cause to terminate Charles Friday
on February 23,1988. Termination is reduced to a thirty
calendar day suspension,during which time the Grievant
shall forfeit wages and benefits. The Grievant shall be
offered reinstatement as soon as practical following
receipt of this Opinion and Award. Charles Friday shall
also be made whole for straight time earning and bene-
fits that would have been payable thereafter, less,how-
ever, interim earnings and Unemployment Compensation
received but not refunded.

917 F.2d at 966. The court held that the back pay award, ordering
that Friday “be made whole for straight time earnings and bene-
fits that would have been payable thereafter”was ambiguous. It was
not clear, according to the court, whether Friday was to be paid only
for 40 hours per week,or for all hours, including overtime hours,
that he would have worked but for the improper discharge. The court
remanded the case to the arbitrator for clarif ication of the issue, so
that the court “will know precisely what we are being asked to con-
firm and enforce.” 917 F.2d at 969. 

Of course, the Sixth Circuit does not always accept an
employer’s invitation to decline enforcement of an arbitration
award on the grounds that it is ambiguous. InCleveland Paper Han-
dlers v. E.W. Scripps Co., 681 F.2d 457 (6th Cir. 1982),the court
held that the arbitration award, which required the employer to
employ certain classifications of employees to operate machinery
“on any shift that the employer contemplates making such oper-
ations functional[,]” was not ambiguous. In response to the
employer’s argument that the award was ambiguous because it could
mean either when the machines are scheduled to be run for a full
shift, or when they are scheduled to be run at all, the court held:

Appellants are attempting to create an ambiguity where
none exists. The fact that the award does not specify that
the machines must be scheduled for a full shift means that
this is not a necessary condition to the requirement that
employees be scheduled.

681 F.2d at 460. Thus,courts in this circuit will enforce an award
that is reasonably susceptible of a non-ambiguous construction.

SELECTED POST-MISCO SIXTH CIRCUIT
DECISIONS

Affirming Award

Intern. Broth. Elec. Workers. v. Elec. Contractors,43 F.3d 1026
(6th Cir. 1995) (affirming in part an interest arbitration award, cit-
ing Misco, but severing the interest arbitration provision in the new
CBA on statutory grounds,because it is a permissive subject.)

Mercy-Memorial Hospital v. Hospital Employees,Local 79,
23 F.3d 1080 (6th Cir.), cert. denied, 130 S.Ct. 335 (1994) (uphold-
ing arbitrator’s award, including factual findings,and rejecting
employer’s argument that once a work rule is violated, just cause
is established.)
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THE VIEW
FROM

THE CHAIR

I was listening to a Kevin Phillips editorial on public radio
over the Labor Day weekend. Phillips is a very conservative
commentator, but to my mind one of the most intelligent and
sensible. His editorial was somewhat tongue in cheek:Why
do we continue to call it Labor Day, he asked? What sense does
it make given the condition of the Labor movement in this
country? If the battle between Capital and Labor were a foot-
ball game, he observed, the score today would be 63 to 7. So,
Phillips asserts,we should call it Capital Day instead. The prob-
lem with that, he continues,is that we wouldn’t know what day
to hold it on:Maybe Alan Greenspan’s Birthday. Okay,
Phillips is amusing, but what does all this have to do with my
first contribution to View from the Chair?

A new Section Chair’s column is usually pretty bland and
non-controversial, dealing with generating enthusiasm for a
few meetings and activities scheduled for the year. I’ve been
told the Chair’s column need not be that way. Why is it that
so many of them deal with such dry-as-dust material? It can’t
possibly be the quality and character of the writer:We’ve had
terrif ic individuals chairing this section over the years. The
same problem appears whether we’re talking about the Pres-
ident of the State Bar, The President of the ABA, the Chair of
the Litigation Section,etc. (I can think of only two exceptions:
Lawrence Fox, when he was Litigation Section Chair of the
ABA, chose to write pointed and amusing short stories rather
than columns demonstrating the ethical dilemmas faced by
lawyers; and George Roumell,when he was State Bar Presi-
dent,chose to defend the civil justice system against a legis-
lature determined to dismantle it.) To some degree the prob-
lem is that it is difficult to take on controversial positions as
a section. We have many conflicting points of view represented
in the section — union-management,plaintiff-defendant,reg-
ulator-regulatee — and for the most part, we’ve tried hard to
be non-partisan. Sometimes,however, being non-partisan
and non-controversial means missing out on some very impor-
tant stuff. I might not get away from the boring and bland, but
I’m going to try to get away from the pablum by dealing with
something personal.

To paraphrase Henny Youngman:Take the Newspaper
strike. Please.

If there ever was a subject we have trouble with as a
section it is this one. Some of our council members represent
management in the struggle and some represent the unions.
How could we ever come to consensus on what to say about
this subject? We can’t. On the other hand, as Chair, I can take
a position and I will. Or, at least,I will tell you how I’m feel-
ing about it all.
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Lattimer-Stevens Co. v. USWA, Dist. 27, 913 F.2d 1166 (6th
Cir. 1990) (upholding arbitrator’s award in favor of the union grant-
ing longevity pay increase).

Interstate Brands Corp. v. Chauffeurs,Teamsters Local 135,
909 F.2d 885 (6th Cir. 1990),cert. denied, 499 U.S. 905 (1991)
(upholding arbitrator’s award which found grievance was arbitra-
ble and that there was no just cause for discharge).

Dixie Warehouse and Cartage Co. v. General Drivers Local
89, 898 F.2d 507,508 (6th Cir. 1990) (upholding arbitrator’s
award reinstating employee even though contract provides “the use
of alcohol while on duty is cause for discharge without notice,” and
the arbitrator found employee drank “beer while on duty”).

Vic Wertz Co. v. Teamsters Local 1028, 898 F.2d 1136,1143
(6th Cir. 1990) (upholding arbitrator’s award granting vacation pay
even though “arbitrator’s opinion is somewhat ambiguous”).

Local 120,Int’ l Molders Union v. Brooks Foundry, 892 F.2d
1283,1289-90 (6th Cir. 1990). (Upholding arbitrator’s opinion
awarding damages for breach of contract even though it “is not
entirely clear”, and even if remedy awarded appears excessive).

Vacating Award
The Beacon Journal v. Akron Newspaper Guild, 114 F.3d 596

(6th Cir. 1997) (vacating award based upon considerations of
fairness and not derived from the agreement.)

AP Parts Co. v. UAW Local 14,923 F.2d 488,491 (6th Cir.
1991) (vacating award which directed the parties to negotiate an
issue they had already negotiated).

IBEW Local 429 v. Toshiba Am.,Inc., 879 F.2d 208,210 (6th
Cir. 1989) (arbitrator exceeded authority when he ordered rein-
statement of employees engaged in an illegal walk-out where
contract stated that discharge resulting from an illegal walk-out can-
not be modified by arbitrators). ■
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LOOKING FOR
LawnotesContr ibutors!

Lawnotesis looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,trends
in the law, practice skills or techniques,professional issues,
new books and resources,etc. They can be objective or opin-
ionated, serious or light,humble or self-aggrandizing, long
or short, original or recycled. They can be articles,outlines,
opinions,letters to the editor, cartoons,copyright-free art, or
in any other form suitable for publication.

For information, contact Lawnoteseditor Stuart M.
Israel or associate editor John G. Adam at Martens,Ice,
Geary, Klass,Legghio,Israel & Gorchow, P.C.,1400 North
Park Plaza,17117 West Nine Mile Road, Southfield, Mich-
igan 48075. (248) 559-2110.



Initially, the Newspaper Strike struck very close to home.
Not only was I an avid reader of the Detroit papers,my sis-
ter was and is a reporter for The Detroit News. (No,she’s not
Susan Stark. At least,not any more. Her byline is Susan R. Pol-
lack) So when there were discussions about whether the
unions should go out on strike, and whether individuals
should or should not cross the picket line, those discussions
weren’t just abstract; they were very personal. We literally
talked about them over the kitchen table in our house with a
real person who had to make a real decision about a real prob-
lem. I was proud of my sister. She decided to stay out. There
were many complex issues for her and she worked through
them in a way that I respected. But suddenly, she and her hus-
band and two kids were without her income. The result was
a very significant change in her life, her circle of friends and
her time management.

Because of my sister, and because I consider myself
politically progressive, I tried to understand what was going
on in the strike. I spent a lot of time trying to figure out whether
the strike made sense. Quite frankly, it didn’t make sense to
me. And, while I was really angry at management because I
believed they had deliberately engineered a strike, I had a dif-
ficult time seeing that the unions came off so great, either. I
couldn’t seem to get a handle on why the workers chose to
strike. I asked a lot of informed people what the issues were.
I read the Sunday Journal religiously at first, trying to get to
the bottom of it. I attended meetings. To me it didn’t add up
and no one was able to articulate the issues in a way that made
sense to me. What people did say didn’t seem to be signifi-
cant enough to warrant all the suffering. But, I kept my
mouth shut,pretty much,because I knew lots of people were
making this the line in the sand, and I knew which side I wanted
to be on:I was going to be with the workers. But since then,
things have changed. The unions changed direction, and
made an unconditional offer to return to work. But still the
strike remains unsettled. I now understand this a little better.
Here’s how I think it shakes out:even though the unions prob-
ably screwed this up royally, management decided it wasn’t
going to let the strikers up off the floor so that people can get
on with their lives. It seems crystal clear to me that a lot of peo-
ple in management wanted just this scenario and the unions
fell into their hands. Regrettably I fear things will never go back
to where they were. And, as a newspaper lover — forget about
as a brother — that is a tragedy. The entire community has been
divided. I am angry about that; and I’m angry about what has
happened to my sister. She has been a journalist for 25 years.
She loved what she was doing. 

And then,finally, to make matters worse, there is what has
now come out of the NLRB. One judge in the process made
a decision. He found that the newspapers committed unfair
labor practices. The NLRB Regional Director decided to
seek an injunction to require the newspapers to give the strik-
ers back their jobs. And Judge John Corbett O’Meara,a for-
mer labor lawyer on the management side and a Clinton
appointee, was assigned the 10(j) preliminary injunction hear-
ing. Here was a chance to finally put some closure on things

and get people back to work. No such luck. It didn’t happen.
From what I’ve read and from what I’m told it didn’t happen
in part because a former General Counsel for the NLRB,
appointed by President Bush,submitted an affidavit suggest-
ing that 10(j) preliminary injunctions just weren’t done to rein-
state unfair labor practice strikers who had offered to return
to work. Well, I can vouch for that. Over the years leading up
to my becoming Chair of this section,I’ve participated in the
planning of innumerable seminars,workshops and programs
in regard to labor law issues. There have been a bazillion occa-
sions during the years when Reagan and Bush were president
that someone from a traditional labor law practice suggested,
“Hey, why don’t we cover 10(j) injunctions?”And the answer
always came back, “Because there aren’t any more these
days, so it isn’t relevant to anyone’s practice.” Well, we’ve
elected a Democratic administration friendlier to labor, and it
believes in 10(j) pre-liminary injunctions. And once again 10(j)
issues are relevant to our practices. Ironically, a Clinton
appointee didn’t see fit to do the right thing in Detroit. I wish
my sister — and 1800 others — were back to work, but it is
not to be for a long time. It is evident every day of the week
what the cost has been of management’s decision to exact a
pound of flesh. 

A couple of years ago,Doug Fraser, former President of
the UAW, spoke to our section at an annual meeting. He had
just served on the Dunlop Commission,which had been
studying union-management relations in the U.S. Fraser told
us that wherever the Commission went to take testimony, he
always asked the management people who appeared what they
most wanted in the way of labor law reform if they could have
anything they wanted. The answer, he reported, from all over
the country, was the same:Nothing. Management had every-
thing it wanted. Indeed.

As the strike — what the unions now call a lockout —
moves into its third year, I am finally beginning to understand
the significance of Fraser’s insight. Management does have
everything it wants in this country, and there does not appear
to be any promise of immediate change on the horizon. Who-
ever would have thought that Doug Fraser and Kevin Phillips
would agree about anything? I wish my sister could go back
to work. I wish management would see reason. I wish the strik-
ers were all back to work. I wish this community could begin
to heal the divisiveness it has suffered. I wish everyone could
read the Detroit papers again. Phillips was right. The score is
63 to 7. It is past due the time for labor to come from behind
and tie the score. I wish them luck. 

I know people will not be happy about this column. I know
it is unprecedented. I know there will be letters to the editor.
I welcome that. I think the dialogue is needed. 

Sheldon J. Stark, Chair
Labor and Employment Law Section
of the State Bar of Michigan
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EEOC GUIDANCE ON
WAIVERS UNDER THE

ADA AND OTHER
CIVIL RIGHTS LA WS

Adele Rapport
Regional Attorney, EEOC1

In September 1996,the First Circuit decided EEOC v. Astra,
USA,Inc., 94 F.3d 738 (1st Cir. 1996),a case which deals with sig-
nificant issues concerning the private settlement of federal anti
discrimination claims. Following the issuance of the opinion by the
First Circuit, the EEOC issued its Guidance on these issues which
is followed by EEOC offices throughout the country including the
Detroit District Office. The issues involved in this case and the
Guidance are important to private practitioners as they concern pro-
visions frequently included in settlement agreements which the
EEOC believes are void as against public policy and which may
provide an independent basis for a motion for preliminary
injunction.

A. The Astra Litig ation
In Astra, the EEOC was investigating three charges of sexual

harassment. A former employee advised the investigator that she
had information about sexual harassment at Astra but could not dis-
close it because she signed an agreement to that effect. The inves-
tigator learned that 11 former employees had signed confidential
settlement agreements. These agreements contained clauses where
the employee promised not to assist any other employee who files
a charge or claim. Most of the agreements also included promises
by the employee not to file a charge with the EEOC. The EEOC
asked Astra to rescind the provisions but it refused to do so. The
EEOC filed suit seeking injunctive relief. At 741-742.

The EEOC took the position that both the non assistance and
non filing clauses are void as against public policy as they inter-
fere with the EEOC’s law enforcement activities. The District Court
agreed and entered the injunction. The First Circuit affirmed the
injunction as to the non assistance clause. At 745. The Court also
held that preliminary injunctive relief was not necessary in the con-
text of that case as the EEOC was already investigating class sex-
ual harassment claims and would not be irreparably injured if some
employees did not file charges.At 746.

B. The EEOC Guidance
On April 10, 1997,the Commission issued EEOC Guidance

in Waivers under the ADA and Other Civil Rights Laws (“Guid-
ance”).The Guidance sets forth the EEOC’s position that employ-
ers may not interfere with their former or current employees
rights to file charges or participate in EEOC investigations,hear-
ings or other proceedings. The policy basis for this position is that
non assistance and non filing provisions interfere with protected
rights and accordingly are void against public policy.2 The statu-
tory basis for this position can be found in the anti-retaliation pro-
visions of the federal anti-discrimination laws. For example, sec-
tion 704 of Title VII, 42 U.S.C. §2000e-3 provides that it shall be
unlawful to discriminate against any employee who has opposed
practices made unlawful under the Act. In Robinson v. Shell Oil
Company, 117 S. Ct. 843 (1997) the Supreme Court clarif ied that
this non retaliation provision also applies to former employees.
Guidanceat p.1.

1. Non Assistance Clause

As explained in the Guidance there are strong public policy
reasons for prohibiting private settlement agreements which con-
tain non assistance clauses. More specifically, the EEOC does not
merely represent the interests of the individual charging parties in
its litigation. Rather it is charged with vindicating the public
interest in assuring equal employment opportunity through direct
enforcement of the federal anti discrimination laws. Guidanceat
p 1; General Telephone Co. v. EEOC,446 U.S. 318 (1980). Any
agreements which interfere with an employee’s right to cooperate
with the Commission during enforcement proceedings will deprive
it of important testimony and evidence it needs to determine
whether a violation has occurred. Such agreements also makes it
more difficult for the EEOC to effectively prosecute past violations
and makes it more likely that violations will occur in the future.
Brooklyn Savings Bank v. O’Neil, 324 U.S. 697 (1945); EEOC v.
Astra, supra. The Supreme Court has held that in view of these
important public interest functions and the Congressional mandate
to enforce the federal anti-discrimination laws, the EEOC’s abil-
ity to investigate charges of systemic investigation must not be
impaired. EEOC v. Shell Oil Co.,466 U.S. 54, 69 (1984). If
employees (victims or witnesses) are unable to approach the
EEOC or answer its questions,its investigatory powers granted by
Congress will be severely curtailed. Accordingly, any agreement
that hampers the free flow of information to the Commission is
harmful to the public interest Guidanceat p 2; Astra, supra;
EEOC v. US Steel Corp.,671 F. Supp. 351 (W.D. Pa.,1987).

Some management practitioners have suggested that the
EEOC’s input is not necessary when private attorneys are repre-
senting victims of discrimination as the private settlements will suf-
fice to make the victims whole.3 In fact private lawyers often do
agree to non assistance clauses if it is in their clients’ best inter-
est to do so. However these settlements do not address the public
interest issues,particularly in systemic discrimination cases. More
specifically, the private agreements do not eradicate discrimination,
they merely resolve the given plaintiff ’s dispute. The EEOC is in
the unique position of viewing the resolution of a discrimination
claim from the broad public perspective with an eye towards pro-
tecting the silent suffers from future discrimination (or vindicat-
ing their rights as part of a class action) and assuring that future
employees will not be similarly victimized.4

2. Non Filing Clause

While the Astra Court did not find that the non filing provi-
sion constituted an irreparable injury, the Guidance indicates that
the EEOC views such clauses as unlawful. The Commission’s posi-
tion is well supported by pertinent case law. More specifically the
Supreme Court has recognized that there is a strong public policy
prohibiting interference with an employee’s right to file a charge
with the EEOC. Shell Oil,supra; EEOC v. Cosmair, Inc., 821 F.
2d 1085. 1089 (5th Cir. 1987). The purpose of the charge is to advise
the EEOC of possible discrimination and the charge then triggers
law enforcement activities on behalf of that individual and in the
public interest. Discouraging or prohibiting charge filing will
interfere with the EEOC’s enforcement mandate and accordingly
courts have consistently recognized that the right to file a charge
is not waivable. See Guidanceat p. 2; Gilmer v. Interstate/John-
son Lane Corp., 500 U.S. 20 (1991); Cosmair, supra; U.S. Steel,
supra.
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In addition to the courts’ recognition of the non waivable right
to file a charge, Congress reaffirmed the public policy against inter-
ference with the EEOC’s enforcement activities by including a pro-
vision in the Older Workers Benefit Protection Act stating that no
waiver may be used which interferes with the protected right of an
employee to file a charge or participate in an EEOC proceeding.
29 USC §626(f)(4). The legislative history concerning this provi-
sion made clear that Congress believes that the elimination of age
discrimination in the workplace is a mater of public as well as pri-
vate interest. Guidanceat p 2; S Rep. No. 263,101st Cong. 2d Ses-
sion 35,Legislative History of OWBPA Part 1, p. 354; EEOC v.
Johnson & Higgins Inc., 91 F. 3d 1529 (2d Cir. 1996).

In addition to the clear mandate of the OWBPA provision,the
anti retaliation provisions of the federal anti discrimination laws
also prohibit any attempt to bar individuals from filing a charge or
participating in an EEOC proceeding. Such agreements have a chill -
ing effect on participation in the enforcement process thereby
depriving the EEOC of important information which may be nec-
essary to advance the public interest of eradicating workplace dis-
crimination. Guidanceat p.2; EEOC v. Board of Governors,957
F. 2d 424 (7th Cir.), cert denied506 U.S. 906 (1991).

The Astra case and EEOC v. Indiana Bell Telephone d/b/a/
Ameritech Indiana,Civil Action No. IP 95-0217-C-M/S (S.D. Ind.,
1997) present excellent examples of why the EEOC’s public
interest perspective is necessary to accomplish the purposes of the
anti-discrimination statutes. In Astra the EEOC was investigating
allegations of systemic sexual harassment. While certain self
identified victims had complained about harassment and had been
compensated, the harassment apparently did not stop because the
record revealed that 11 victims had signed settlement agreements.
If the EEOC had not investigated the case and pursued the systemic
issues,the harassment could have continued. Each victim who iden-
tified herself as such could settle her claim but the workplace would
remain hostile for the silent sufferers and the future employees.

Similarly Indiana Bell,a case recently prosecuted by the
Detroit District Office, involved a serial sexual harasser who vic-
timized eighteen women over a nineteen year period.The harasser’s
modus operandiwas to stop harassing a woman once he knew she
had complained to management about him and would then move
on to another victim. The defendant took the position that it was
not liable for the harassment because it stopped for each victim after
she complained. Of course the environment remained hostile for
the other female employees,as the harasser simply shifted targets.
Private settlement of each of these victim’s claims with non assis-
tance and non filing clauses in the agreements would not have reme-
died this hostile environment. Rather the public interest perspec-
tive of the EEOC was necessary to eliminate this discriminatory
practice.

C. Public Policy Interests
The Guidance emphasizes that the EEOC’s position on non

assistance and non filing clauses is consistent with the public inter-
est in voluntary settlement of discrimination disputes. The EEOC’s
earlier Guidance on Alternative Dispute Resolution supported
employer’s efforts to create internal procedures for voluntary res-
olutions of such disputes.5 If these disputes are resolved and the
employer takes the agreed upon action (such as payment of dam-
ages,promotion or reinstatement) in exchange for a waiver of claims
neither the private litigant nor the EEOC will be able to obtain addi-
tional relief for that individual in a separate proceeding. Importantly,
the private agreement,cannot interfere with the EEOC’s right to

enforce the federal anti discrimination laws within its jurisdiction
by seeking relief for the public and any victims who have not waived
their claims to individual relief as these rights “belong to the United
States as sovereign”EEOC v. Goodyear Aerospace Corp.,813 F.3d
1539,1543 (9th Cir., 1987). See also,EEOC v. Harris Chernin, Inc.,
10 F.2d 1286 (7th Cir., 1993); EEOC v. United Parcel Serv., 860
F.28 372,374 (10th Cir., 1988),New Orleans S.S. Ass’n v. EEOC,
680 F.2d 23,25 (5th Cir., 1982),EEOC v. McLean Trucking Co.,
525 F.2d 1007 (6th Cir., 1975).

D. Conclusion
The EEOC’s Guidance on waivers is supported by the statu-

tory mandate, pertinent case law and public policy. The Commis-
sion strongly believes that non filing and non assistance clauses class
are void as against public policy and will take action if they are dis-
covered during an investigation. Practitioners should consider the
limited efficacy of such clauses and the potential independent
basis for litigation and omit them from future agreements.■

———— END NOTES ————
1Adele Rapport is the Regional Attorney for the Detroit District Office of the EEOC. The views
in this article are her own and do not constitute EEOC policy or guidance.

2The EEOC Guidance notes that these agreements are null and void as against public policy
regardless of the context of the agreement. As practitioners are aware, such agreements may
be contained in applications,agreements calling for arbitration or other alternative dispute res-
olution procedures,employee handbooks,releases,covenants not to compete and employee
benefit plans.

3The Astra litigation was the subject of a spirited debate during a panel discussion at the ABA
Midwinter Meeting of the Subcommittee on Employee Rights and Responsibilities in march,
1997. The panel members included this author, counsel for Astra,another management attor-
ney and the attorney for the Amicus representing the views of the local plaintiff ’s bar.

4The EEOC also may prosecute cases which involve minimal damages or primarily injunctive
public relief issues such as cases involving improper inquiries. It is unlikely that the plaintiff ’s
bar would litigate such claims. Moreover the EEOC’s method of resolving claims is through
public documents which involve public relief issues such as training and reporting. This type
of relief would not be available if employees are discouraged from advising the EEOC of poten-
tial violations.

5The EEOC has recently issued a policy statement opposing mandatory arbitration which will
be discussed in a future issue of Lawnotes.
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SPERKA TO RETIRE FROM
BUREAU OF EMPLOYMENT

RELATIONS;
SUCCESSOR SOUGHT

Shlomo “Sol” Sperka will retire as director of the
Bureau of Employment Relations on March 1, 1998. The
Michigan Employment Relations Commission plans to
honor Sperka at a March 19 dinner.

Sperka has been with the Bureau of Employment Rela-
tions since 1969,first as an administrative law judge and,
since 1983,as Bureau director. As a judge, Sperka authored
several precedent-setting decisions and was widely respected
for his scholarship and knowledge of public sector labor law.

Sperka will continue teaching labor law and Jewish
civil law at Wayne State University and its law school,and
will continue to serve as headnote editor for MERC labor opin-
ions and as MERC’s fact-finding and Act 312 reporter. In addi-
tion,Sperka plans other activities as a labor relations neutral.

The Bureau is seeking a lawyer with substantial exper-
tise in public sector labor relations to replace Sperka as
Bureau director. For information about the position and
selection process,contact Sol Sperka at (313) 256-3501.



DEDUCTION OF
UNEMPLOYMENT

COMPENSATION BENEFITS
FROM BACK PAY AWARDS

John G. Adam
Martens,Ice, Geary, Klass,

Legghio, Israel & Gorchow, P.C.

In awarding reinstatement and back pay to discharged employ-
ees,arbitrators routinely — without understanding the problems
created for employees,without discussion,and without the issue
being raised by employers — authorize the deduction of unem-
ployment compensation benefits from the back pay award. Such
deduction can expose employees to restitution problems with the
Michigan Employment Security Agency (“MESA”), leave employ-
ees ineligible for benefits because of insufficient credit weeks and
undermine the “make whole” remedy.

Although remedies,such as deduction for unemployment
benefits, “should not be an afterthought at an arbitration hearing,”
remedies are an “area where arbitrators can innocently do the most
damage based upon an incomplete understanding of the record.”
S. Dobry, “Some Books for the Arbitration Practitioner Relevant
to Violence in the Workplace,” Labor and Employment Lawnotes,
Vol. 6,No. 2,pp. 24-5 (Spring 1996). Some arbitration awards inad-
vertently fail to address issues or are ambiguous,especially as to
remedy issues. Teamsters Local 631 v. Silver State Disposal Ser-
vice, Inc., 155 LRRM 2738,2743 (9th Cir. 1997) (upholding
enforcement of arbitrator’s amended arbitration award because the
initial award was incomplete since it failed to address back pay;
the doctrine of functus officio did not preclude arbitrator from com-
pleting award over employer’s objection). 

Problems arise, in particular, with regard to deduction of
unemployment benefits. If deduction is allowed, the arbitrator must
expressly direct the employer to reimburse the state agency for ben-
efits paid to the grievant during the period in question to ensure that
the grievant will have sufficient credit weeks in the event of a future
layoff or separation. As shown ahead, arbitrators are not required
to deduct unemployment benefits, but if they do, the employer
should be permitted to deduct only if it directly reimburses MESA.
If the employer does not reimburse MESA,no deduction should
be allowed. This approach protects the employee and insures the
adequacy of the “make whole” remedy.

Arbitr al Precedent Does Not Require Deduction

Arbitrators are not required to deduct unemployment benefits
from a back pay award. The deduction issue was addressed
recently in Ryder Student Transportation, 108 LA 1124,1125
(August 19,1997) and Ralph’s Grocery Co., 108 LA 718,721 (June
6,1997). In Ryder, the union sought “clarification” of the arbitrator’s
backpay award as to whether unemployment compensation ben-
efits should be deducted. Arbitrator Matthew Franckiewicz stated:

As to unemployment compensation, since the goal is to
make the grievant whole but not to enrich him, unem-
ployment compensation benefits should be deducted
from gross back pay if, but only if, the grievant is not obli -
gated to reimburse the State. To the extent the grievant
must return unemployment compensation benefits to the
State, such amounts should be subtracted from gross
backpay. This approach has been adopted by a number of
arbitrators. 108 LA at 1125.

He recognized that “arbitrators are not unanimous as to the proper
treatment of unemployment benefits” and that the National Labor
Relations Board (“NLRB”) does not permit deductions. Likewise
in Ralph’s, Arbitrator Prayzich stated:

While there is some split of opinion among Arbitrators regard-
ing the deduction of unemployment compensation from back
pay, the majority view is that such compensation is deductible.
108 LA at 721. 

As noted in these two decisions,arbitrators are divided on
whether the deduction is appropriate. The deduction of such ben-
efits is directed or permitted by some arbitrators,but in some cases
arbitrators have expressly concluded that they could not or should
not do so. F. Elkouri and G. Elkouri, How Arbitration Works(5th
ed. 1997) at 592-3 (“Elkouri at ____”). The historical reason for
this split is not clear, especially when the Supreme Court and NLRB
do not deduct such benefits,as discussed ahead. It is similar to the
anomally that arbitrators do not usually award interest on back pay,
while the NLRB “began including interest on backpay awards in
unfair labor practice cases”in 1962. See, S. Thatcher, “Grievance
Arbitration Awards:Where is the Interest in Interest?,” The Labor
Lawyer,Vol. 8,No. 2,p. 211 (Spring 1992) (which argues that “the
award of interest in the grievance arbitration setting ... should
become an inherent part of any back-pay remedy.”)

The “best arbitral thinking on the subject”of deductions of
unemployment benefits is found in Marvin F. Hill, Jr. and Anthony
V. Sinicropi, Remedies in Arbitration 228-35 (2nd Ed. 1991)
(“Remediesat ____”). Cone Mills Corp., 106 LA 23,24 (Nolan,
1995). Like the Elkouris, they note that arbitrators are “split over
the question of whether unemployment benefits received during a
period of layoff or suspension should be deducted from a back pay
award.” Remediesat 228. Some arbitrators find that since these ben-
efits are “paid out of a fund to which only the employer contributes,”
they are “outside compensation and therefore should be deducted
from an award of back pay.” Remediesat 228-9. “Other arbitrators
have treated unemployment compensation as a collateral benefit
and have not deducted such benefits from back pay awards.” Id.

Hill and Sinicropi write “unemployment benefits should be
considered a collateral benefit that the employee receives from the
state as a matter of social policy. Employees are not compensated
for collateral losses when they are wrongfully discharged and sim-
ilarly, collateral benefits, such as unemployment compensation
should not be considered a setoff in favor of management”. Reme-
diesat 234-5; seeGeorge T. Roumell,Jr., Roumell’s Primer on
Labor Arbitration (Sixth Ed., 1986) at 67-69 (“consistent with the
‘unjustly enriched’doctrine arbitrators have also permitted deduc-
tions of unemployment compensation paid the reinstated employee
during the time covered by the back pay award provided the
employee is not obligated to pay back the unemployment com-
pensation received to the discharging agency.”)

Hill and Sinicropi find that arbitrators apply several approaches
if they allow deduction:

1. Ordering the employer to deduct any unemployment com-
pensation benefits and remit them to the state agency;

2. Allowing deductions provided that the employee is not
required by law to repay the state agency and provided the
employee has sufficient credit weeks to collect benefits in
the event of a future layoff or separation; or

3. Remanding the issue back to the parties to determine if the
grievant is required to reimburse the state or to insure
grievant has sufficient credit weeks in the event of a lay-
off. Remediesat 234-5.
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In Cone Mills Corp., 106 LA 23,24 (Ellman,1995),the arbi-
trator applied Hill’s and Sinicropi’s “thinking” on the subject of
deductions:

In some jurisdiction unemployment compensation benefits are,
as the Union argues,true “collateral benefits.” Benefits paid
by a state agency out of general tax revenues to carry out pub-
lic policy, for example, are “collateral” to the employment rela-
tionship and therefore do not reduce an employer’s liability.
If the employer is ultimately responsible for paying those ben-
efits,however, they are no longer “collateral.” The parties agree
that the Company must reimburse the MESC for unemploy-
ment compensation benefits paid the Grievant. That obligation
does not deduct the Company’s liability to the Grievant,but
it does change the direction of the payment. Failing to account
for the Company’s obligation to the MESC would force it to
pay twice. The Company remains liable for the $4,182.00
involved, but the back pay order should require it to pay the
money to the MESC rather than to the Grievant. That ruling
corresponds to the best arbitral thinking on the subject. See
Marvin F. Hill, Jr. and Anthony V. Sinicropi,Remedies in Arbi-
tration 228-35 (BNA, 2nd ed. 1991). 106 LA at 24-5.

Since employees in Michigan will likely be required to pay
restitution to MESA if they receive back pay, the arbitrator should
permit the deduction only if the employer reimburses MESA. This
avoids any windfall for the employer, ensures that the grievant has
credit weeks restored in the event of future layoffs and that he will
not receive a restitution order from the MESA.

Supreme Court And NLRB Pr ecedent Does Not Permit
Deductions

While arbitrators are split on whether to deduct such benefits,
the Supreme Court and the Board do not permit deduction of unem-
ployment benefits from back pay. Over 50 years ago, the Supreme
Court addressed deductions of unemployment compensation from
back pay awards in two cases involving the National Labor Rela-
tions Act (NLRA), 29 U.S.C. §§ 141,et seq.Marshall Field & Co.
v. NLRB, 318 U.S. 253 (1943) and NLRB v. Gullett Gin Company,
340 U.S. 361 (1951). See also insert.

In Marshall Field, the Court agreed “with the court below that
the benefits received under the state compensation act were plainly
not ‘earnings’which under the terms of the Board’s order, could
be deducted from the backpay award.” 340 U.S. at 255. The Court
did not address whether such an order was within the Board’s power
because the question had not been properly presented to the Board
as required by Section 10(e) of the NLRA. Id.

In Gullett, the Court decided the question of Board’s author-
ity left unanswered in Marshall Field and held “that the Board had
the power to enter the order in this case refusing to deduct the unem-
ployment compensation payments from backpay and that in so
doing the Board did not abuse its discretion.” 340 U.S. at 364. The
Court reasoned:

To decline to deduct state unemployment compensation ben-
efits in computing back pay is not to make the employees more
than whole, as contended by respondent. Since no consider-
ation has been given or should be given to collateral lossesin
framing an order to reimburse employees for their lost earn-
ings,manifestly no consideration need be given to collateral
benefits which employees may have received.

* * *
Payments of unemployment compensation were not made to
the employees by respondent but by the state out of state funds
derived from taxation. True, these taxes were paid by employ-
ers,and thus to some extent respondent helped to create the

fund. However, the payments to the employees were not
made to discharge any liability or obligation of respondent,but
to carry out a policy of social betterment for the benefit of the
entire state.

* * *
Finally, respondent urges that the Board’s order imposes
upon it a penalty which is beyond the remedial powers of the
Board because, to the extent that unemployment compensa-
tion benefits were paid to is discharged employees,operation
of the experience rating record formula under the Louisiana
Act will prevent respondent from qualifying for a lower tax
rate. We doubt that the validity of a back pay order ought to
hinge on the myriad provisions of state unemployment com-
pensation laws.

The Court noted that the fact that some states “permit recoupment
of benefits paid” is “a matter between the State and the employ-
ees.” 340 U.S. at 364,n. 1. The Michigan Supreme Court did not
apply Gullett in a Touissant-type case, Corl v. Huron Castings, 450
Mich. 620,628 (1996).

Since Gullett, the “NLRB usually treats unemployment com-
pensation as collateral benefits (as opposed to interim earnings) that
are not to be offset against back pay”. Moreno Roofing Co. Inc. v.
Nagle, 99 F.3d 340,343 (9th Cir. 1996); Thalbo Corp., 323 NLRB
No. 105,155 LRRM 1050,1052 (1997) (it “is notable that while
under Board law, unemployment insurance received by the
employee is not deducted from his gross wages,some courts ... give
district court judges the discretion to reduce back pay awards by
unemployment benefits received by the employee in Title VII
cases.”)

In settling cases involving the NLRB, where there is com-
promise of the total back pay, a clause must be included to protect
the employee. A clause sometimes used by the NLRB provides:

The parties recognize that the amount of back pay to be paid
herein represents a compromise of the total amount of back
pay due the discriminatee. It is agreed, therefore, that in the
event the discriminatee is required to reimburse the Michigan
Employment Security Agency for any unemployment com-
pensation the discriminatee received as a result of a loss of pay
because of the alleged unfair labor practice in this matter, the
employer will pay over to the Michigan Employment Secu-
rity Agency equal to that which the discriminatee is required
to reimburse the Michigan Employment Security Agency.

George Nicolau,President of the National Academy of Arbi-
trators,in reviewing the refusal by some courts to enforce labor arbi-
tration awards, stressed that arbitrators must “wr ite clearly”,
“explain ourselves,” “be mindful of the possibility of review”
and “exercise great care in our analysis and in what we say.” Nico-
lau,“Whatever Happened to Arbitral Finality?” Labor Law Jour-
nal,Vol 48,No. 5,p. 259 (May 1997). This applies to remedy issues
as much as to the merits. If deduction of unemployment benefits
is sought,it is the employer’s burden to raise the issue at the hear-
ing to permit a proper review of this remedy. Arbitrators certainly
are not required to authorize deduction and should not automati-
cally do so. If deduction is allowed, the arbitrator must protect the
employee and the “make whole” remedy by allowing deduction
only if the employer reimburses MESA. If the employer does not,
no deduction should be allowed. To permit deduction without direc-
tion may create unnecessary problems in achieving compliance with
the award and in insuring that an award makes the employee
whole and not left with MESA restitution problems or ineligible
for future unemployment benefits. ■
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COMPENSATORY TIME OFF
IN LIEU OF O VERTIME PAY

Stanley C. Moore, III
Effective March 12, 1997, the Michigan Minimum Wage

Law (MCLA §423.382 et seq.;MSA §17.255(1) et seq.) was
amended. One of the amendments (Section 4a(8)) allows for an
expansion of the use of compensatory time off in lieu of overtime
pay. Prior to the amendment,only public employers employing indi-
viduals in fire protection and law enforcement activities were
allowed to provide compensatory time off in lieu of overtime pay.
With the amendment,employers who are not subject to the pro-
visions of the federal Fair Labor Standards Act (FLSA) 29 USC
§201 et seq.,may provide their employees the option to elect com-
pensatory time off in lieu of receiving overtime pay. An employee
who elects compensatory time must be provided one and one-half
hours off with pay for each hour of overtime worked.

In order for an employer to provide compensatory time it must
allow employees a total of at least 10 days of leave per year with-
out loss of pay and provide compensatory time to employees pur-
suant to the terms of an applicable collective bargaining agreement,
memorandum of understanding, or other written agreement between
the employer and a representative of the employees. If the employ-
ees are not represented by a collective bargaining agent or other
representative designated by the employees,the employer may adopt
a compensatory time plan but must provide in writing to its
employees a voluntary option to receive compensatory time for
overtime work. There must be an express,voluntary written
request to the employer by an individual employee for compensatory
time off in lieu of overtime pay before the performance of any of
the overtime work. Also,an employee cannot accrue more than 240
hours of compensatory time.

The amendment provides that an employer shall “not directly
or indirectly intimidate, threaten,or coerce, or attempt to intimi-
date, threaten,or coerce an employee for the purpose of interfer-
ing with the employee’s rights under this section to request or not
request compensatory time off in lieu of payment of overtime com-
pensation for overtime hours,or requiring an employee to use com-
pensatory time.” Additionally, the employee cannot be required, as
a condition of employment,to accept or request compensatory time.
And, in assigning overtime hours, an employer cannot discrimi-
nate among employees based upon an employee’s choice to
request or not request compensatory time off in lieu of overtime
compensation. An employer who violates this subsection of the Act
is subject to a civil f ine of not more than $1,000.

Employers are required to maintain in an employee’s pay
record a statement of compensatory time and when the time was
earned by the employee. Additionally, the employer must provide
the employee with a record of compensatory time earned by or paid
to the employee in a statement of earnings for the period in which
the compensatory time is earned or paid.

An employee who has earned compensatory time may request
monetary compensation for that earned compensatory time at a rate
of not less than the regular rate earned by the employee at the time
the employee performed the overtime work. An employer must
comply with the request within 30 days.

Upon voluntary or involuntary termination of employment,the
employee is to be paid any unused compensatory time at the reg-
ular rate earned by the employee at the time the overtime work was
performed. Further, a terminated employee’s receipt of or eligibility

to receive monetary compensation for earned compensatory time
cannot be used to oppose the employee’s application for unem-
ployment compensation.

An employee is permitted to use any compensatory time for
any reason unless the use of the compensatory time for the period
the employee requests will unduly disrupt the operations of the
employer. Further, unless prohibited by a collective bargaining
agreement,an employer may terminate a compensatory time plan
upon at least 60 days notice to its employees.

Any employer covered under the FLSA must proceed with cau-
tion should it attempt to use compensatory time off in lieu of over-
time pay. The U.S. Department of Labor will assert jurisdiction of
an overtime matter if the employer is an enterprise whose annual
gross volume of sales made or business done is $500,000 or
more. 29 USE §203(s) (1) (A) (ii). In the application of overtime
regulations the stricter state or federal restriction applies for the ben-
efit of the employee. Currently, the FLSA does not allow for com-
pensatory time as outlined in the Michigan law. It must also be noted
that an employee cannot waive, even in writing, his or her enti-
tlement to overtime pay under the FLSA.

On March 19,1997,the U.S. House of Representatives passed
a bill (HR1) to allow for compensatory time off for employees cov-
ered under the FLSA. That bill has been referred to the Senate Com-
mittee on Labor and Human Resources where a similar bill (S4)
was approved by the committee on March 18,1997. However, Pres-
ident Clinton has indicated he may veto any such bill passed by the
Congress in the present forms of HR1 or S4.■

PLAN TO ATTEND
LELS MID-WINTER

MEETING
The Labor and Employment Law Section Mid-Winter

Meeting is scheduled for January 30 and 31,1998. The meet-
ing will be held at the Ypsilanti Marriott at Eagle Crest and
the Eastern Michigan University Corporate Education Cen-
ter. The Friday evening program will include a reception and
dinner with featured speaker Lee Bollinger, University of
Michigan president and former law school dean. The Saturday
morning program will feature MERC and NLRB updates and
other labor and employment law topics. Details of the pro-
gram and registration information will appear in mailings to
Section members.
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Dr. King addressed the Fourth Constitutional Con-
vention of the AFL-CIO on December 11,1961. He was
32 years old. The Birmingham and Selma struggles,the
march on Washington,the Civil Rights Act, and the
Nobel peace prize were all history to be made. “Well-
versed in labor history,” Dr. King believed that labor had
done more for blacks “than any other agency in Ameri-
can life.” S. Oates,Let the Trumpet Sound. The Life of
Martin Luther King, Jr. (1982) at 180-81. Excerpts from
King’s 1961 speech, found in J. Washington,A Testament
of Hope:The Essential Writings of Martin Luther King,
Jr. (1986) at 202-203,are set forth below:

History is a great teacher. Now, every one knows
that the labor movement did not diminish the
strength of the nation but enlarged it. By raising
the living standards of millions,labor miracu-
lously created a market for industry and lifted the
whole nation to undreamed levels of production.
Those who today attack labor forget these sim-
ple truths,but history remembers them.

Labor’s next monumental struggle emerged in
the thirties when it wrote into federal law the
right freely to organize and bargain collectively.
It was now apparently emancipated. The days
when workers were jailed for organizing, and
when in the English Parliament Lord Macauley
had to debate against a bill decreeing the death
penalty for anyone engaging in a strike, were
grim but almost forgotten memories.

Yet, the Wagner Act, like any other legislation,
tended merely to declare rights but did not
deliver them. Labor had to bring the law to life
by exercising its rights in practice over stubborn,
tenacious opposition. It was warned to go slow,
to be moderate, not to stir up strife. But labor
knew it was always the right time to do right,and
it spread its organization over the nation and
achieved equality organizationally with capital.
The day of economic democracy was born.

LAWNOTES COLUMNIST
MISTERAVICH

CONTEMPLA TES RETIREMENT ;
REPLACEMENT SOUGHT

Daniel Misteravich, LawnotesMichigan Court of
Appeals Update columnist since 1994,is contemplating
retirement as a columnist. Despite the difficulty other for-
mer Lawnotescolumnists have experienced with the
abrupt loss of celebrity — like some retired professional
athletes,many former columnists have gone to ruin once
out of the limelight and away from the perquisites (and
the groupies) — Dan is willing to chance retirement to
devote himself to the full-time practice of law.

The mechanics of retirement from Lawnotescan be
complicated. According to Lawnoteseditor Stuart M.
Israel,columnists are required to sign an agreement pat-
terned on the historic “press gang”articles used to enlist
sailors in the British Navy during the eighteenth century.
“We are not totally inflexible,” Israel said. “We are will-
ing to release columnists from their lifetime obligations
if there are extenuating circumstances,” Israel added.
Like arrangements in effect during the Civil War, a
columnist may satisfy his or her obligation by recruiting
a replacement. The replacement must be able to assume
the former columnist’s responsibilities and successfully
complete the secret Lawnotesinitiation ritual.

Lawnotesis seeking inquiries from those interested
in taking over the quarterly Michigan Court of Appeals
Update column. Applicants must be fluent in English,have
the desire to contribute to the edification of bench and bar,
and possess the character to handle peer adulation. Abil -
ity to make sense out of Court of Appeals decisions is
desirable, but not necessary (and maybe not possible).

If you are interested in helping Dan out by becom-
ing the official LawnotesMichigan Court of Appeals
Update columnist,contact Lawnoteseditor Stuart M.
Israel at Martens,Ice, Geary, Klass,Legghio,Israel & Gor-
chow, P.C.,1400 North Park Plaza,17117 West Nine Mile
Road, Southfield, Michigan 48075,(248) 559-2110.

Lawnotesthanks Dan for his years of service, and for
sticking it out until his successor takes over.

ON THE ROLE
OF ORGANIZED
LABOR



NLRB
PRACTICE AND

PROCEDURE
William C. Schaub, Jr.

Regional Director, Region Seven
National Labor Relations Board

On October 16,1997,Region Seven,National Labor Relations
Board in conjunction with Wayne State University Law School,and
our new partner, the Labor and Employment Law Section of the
State Bar of Michigan,held the Fifth Annual Bernard Gottfried
Labor Law Symposium. 

The program began with the introduction of our first Gottfried
scholarship recipient,Wayne State Law student Hope Calati. I was
priveledged, along with Dean Stephen Mazurak,from the University
of Detroit School of Law, who represented the Labor and Employ-
ment Law Section,and Wayne Law School Dean,James Robin-
son,to present Ms. Calati a placque recognizing her as our first
scholarship recipient.

Our first speaker was Professor Deborah C. Malamud from the
University of Michigan Law School whose topic of choice was,
“Can Labor Academics and Labor Practitioners Get Along?” Hav-
ing worked as a practitioner representing labor unions,Professor
Malamud had some interesting observation about this topic.

Following Professor Malamud there was a stirring discussion
involving former Board Member Robert Hunter, now Director of
Labor Policy at the Mackinaw Center, and attorney Ellis Boal on
whether Alleluia Cushionis likely to resurface. As you know, the
Alleluia case was overruled by the Board’s Meyers Industries
decision. The discussion was especially interesting because Mr.
Hunter was a member of the Board at the time the Meyers deci-
sion was issued and Mr. Boal had represented the Charging Party,
Mr. Prill, in the Meyerscase. Senior NLRB Field Examiner Patrick
Labadie presented an overview of the current Board law in this area
along with some speculation about several recent cases in which
the General Counsel has authorized complaint in Alleluia type sit-
uations.

Our second panel discussion dealt with achieving compliance
with Board orders. Senior NLRB Field Attorney Linda Rabin Ham-
mell, who was in fine voice, presented the Board law and proce-
dure in this area. Joseph Martin of Warner Norcross & Judd gave
us management’s perspective, including a few pointers on how he
approaches the Board’s call for compliance. John Adam of Martens,
Ice, Geary, Klass,Legghio, Israel and Gorchow, talked about the
difficulties and frustration labor often experiences in waiting for
compliance to be achieved. 

All of the speakers did a magnificent job and the papers pre-
pared by several of the speakers were a valuable aid.

Our featured luncheon speaker was Associate General Coun-
sel,Division of Advice, Barry J. Kearney. Mr. Kearney talked about
some current issues being considered by the General Counsel and
the Division of Advice including whether an employer can pro-
mulgate a rule restricting employee use of “E” mail to business pur-

poses only, thereby in effect prohibiting all possible protected con-
certed activity through “E” mail. Since we know that an employer
cannot prohibit all non-“E”mail solicitation by its employees,the
question is should it be able to so restrict “E” mail use. Kearney
also mentioned another interesting case involving an employer’s
failure to give a union seeking to organize its employees,a pre-peti-
tion list of employees names and addresses. The employees at issue
are computer repair specialists,who work in a several state area
and have no contact with one another except though their computers.
The argument is that the union has no other reasonable means of
access to these employees and to not provide the list would inter-
fere with the employees Section 7 right to organize.

As I mentioned, the Gottfried Symposium has added a new
partner, the Labor and Employment Law Section of the State Bar
of Michigan. As many of you know the Section has been extremely
supportive of the Gottfried Symposium and in addition to helping
publicize the event has also provided financial support that allows
us to invite law students to participants to this event. I look forward
to the Section’s involvement in the planning of future Symposiums.
For those of you who like to plan your activities well in advance,
the Gottfried Symposium will be held next year on October 22,
1998. I hope all of you will be able to attend.

The NLRB Local Practice and Procedure Committee met on
October 23,1997 and we considered two topics:Subpoenas - under
what circumstances should protective orders or other restrictions
be placed on the production or use of supboenaed materials; and
(2) The role of the Board agent in the investigation and decision
making process. While Board attorneys will oppose any attempts
to secure unwarranted and/or overly broad protective orders,I rec-
ognize that there are situations where a protective order is warranted.
To allow regional personnel sufficient time to fully consider any
requests for such orders,I suggested that if counsel intends to seek
a protective order, the region be given as much advance notice as
possible. If we cannot resolve the problem,we may at least crys-
talize the issue for pre-trial presentation to an administrative law
judge. The NLRB Local Practice and Procedure Committee cur-
rently has two vacancies. If any of you are interested in serving on
this Committee, please contact the undersigned at the Detroit
regional office. 

Finally, I want to call your attention to a recent Board deci-
sion,Alldata Corporation, 324 NLRB No. 88 (9/30/97),where the
Board reversed an ALJ’s dismissal of a complaint because the orig-
inal and only timely filed charge did not contain a jurat declara-
tion that the charges were true and correct. Finding that the charg-
ing parties’ failure to comply with this non-statutory requirement
did not affect the timeliness of the filing of the orginal charge, the
Board noted that its “rules and regulations in this part shall be lib-
erally construed to effectuate the purposes and provisions of the
Act.”

The next meeting of the Local Practice and Procedure Com-
mittee will be in January 1998,in conjunction with the mid-win-
ter meeting of the Labor and Employment Law Section. If there
are any issues or questions you would like the Committee to con-
sider, please contact me or any member of the Committee. ■
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MICHIGAN
COURT OF APPEALS

UPDATE
Daniel Misteravich

Arbitr ation of Whistleblower’s claim not required when
policies do not create a contract to arbitr ate

In Carol Stewart v. Fairlane Community Mental Health Cen-
ter, On Remand, No. 191460,September 16,1997,decided by
judges MacKenzie, Neff and Markey, the Court of Appeals gave
a second review to a case in light of the Supreme Court’s decision
in Heurtebise v. Reliable Business Computers, Inc. 452 Mich
405,413-414; 550 NW2d 243 (1996). The plaintiff is a registered
nurse who worked at defendant’s outpatient psychiatric facility.
While the plaintiff was employed, the defendant altered its poli-
cies to require arbitration of disputes between it and its employ-
ees. The revised policy also stated that the policies did not create
a contract. When the plaintiff raised issues as to the lawfulness of
the defendant’s actions in providing medications to patients,she
was disciplined. The plaintiff brought an action under the Whistle-
blower’s Protection Act.

Held:When an employer changes its policies to require arbi-
tration of disputes between the employer and its employees,and
when the policies make it clear that they do not create a contract,
then an employee who has a Whistleblower’s Protection Act is not
required to arbitrate that claim.

Arbitr ation agreement is enforceable as to wrongful
discharge claim when employee has an express just cause
contract — the Federal Arbitr ation Act does not apply to
employment contract for store detective — Employer may
not require prospective waiver of civil r ights claims

In Christine Rushton v. Meijer, Incorporated, No. 199684,
1997,decided by judges Fitzgerald, Taylor and Holbrook,the Court
of Appeals also gave a second review in light of Heurtebise. The
plaintiff worked as a part-time floor detective for the defendant. Her
duties could not be construed to facilitate, affect,or arise out of inter-
state or foreign commerce. The policies of the defendant provided
for alternative dispute resolution including arbitration of disputes
arising out of discharge of the employee before filing a civil
action. The defendant’s policies also provided for discharge only
for just cause and did not disavow the existence of an employment
contract. After her discharge, the plaintiff did not pursue arbitratin
of claims for breach of contract and gender discrimination; rather,
she raised those claims in a civil action.

Held:When an employee has a just cause contract of employ-
ment which includes a requirement to arbitrate disputes before fil -
ing a civil action,then a claim of breach of contract is subject to
the arbitration requirement.

Held: The Federal Arbitration Act does not apply to an
employment contract when the employee is a store detective.

Held:An employer may not require its employees,as a con-
dition of employment,to waive prospectively their right to pursue
direct and immediate review of civil r ights claims in a judicial
forum. ■
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MICHIGAN SUPREME
COURT UPDATE

David A. Rhem
Varnum, Riddering, Schmidt & Howlett LLP

Michigan Supreme Court Analyzes Work Force 
Reduction Issues

The Michigan Supreme Court analyzed numerous work force
reduction issues in two cases,Lytle v Malady, 456 Mich 1 (1997),
and the consolidated cases of Town v Michigan Bell Telephone Co,
456 Mich _____ (1997) and McConnell v Rollins Burdick Hunter
of Michigan, 456 Mich _____ (1997). The two cases produced eight
separate opinions,so careful reading is required. The common
theme of both sets of opinions involves the McDonnell-Douglas
test,and the degree of evidence required to avoid summary dis-
position and get to a jury. The discrimination issues addressed by
the Justices include the “qualifications” element of the prima
faciecase analysis,the “same actor”defense (same person hired
and fired the plaintiff), and the degree to which the courts should
defer to an employer’s business judgment. However, the most sig-
nificant aspect of both cases involves the adoption of the “inter-
mediate” Hicksapproach to analyze the pretext issue aspect of dis-
crimination claims. The Hicksstandard was first applied by the U.S.
Supreme Court in Hicks v St. Mary’s Honor Center, 509 US 502
(1993),a Title VII case. Under Hicks, simply showing the falsity
of the employer’s articulated reason for the adverse employment
decision “does not necessarily mean that there is a triable issue of
discrimination.” The plaintiff must still present “sufficient evidence”
to support a conclusion that “discrimination was the true motive
for the decision.”

The Lytlecase also addresses the issue of whether a “no con-
tract” disclaimer in an employee handbook defeats a Toussaint
“legitimate expectations” claim,an issue left unresolved in Rood.
The majority concluded that the disclaimer did not defeat a “legit-
imate expectations” claim. Lytle was distinguished from Heurte-
biseon the basis that Heurtebiseinvolved the enforceability of an
arbitration provision,and Lytle did not. (See fn 18) Practitioners
should note that motions for reconsideration have been filed by both
parties in the Lytlecase. ■

LEL SECTION
COSPONSORS

ICLE SEMIN ARS;
MEMBERS

ENTITLED TO
DISCOUNT

The Labor and Employment Law Section has for many
years sponsored along with ICLE and the Federal Mediation
and Conciliation Service the comprehensive two-day labor
and employment law seminar presented each April. Now the
Section cosponsors other labor and employment law-related
ICLE seminars. As a result,Section members will receive a
discount on registration fees for full day seminars. Contact
the Institute of Continuing Legal Education for details.



FEDERAL COURTS
UPDATE
E. Sharon Clark

United States District Court for the Western 
Distr ict of Michigan

UNION NOT REQUIRED TO PURSUE CONTRACT
AMENDMENT FOR BENEFIT OF SPECIFIC
MEMBERS

Plaintiffs in Bloch,et al. v. Kellogg Co.,American Federation
of Grain Millers, et al.,1997 U.S. Dist. LEXIS 15751 (Septem-
ber 15,1997),unsuccessfully claimed that the Union breached its
duty of fair representation by conspiring with Kellogg to insure that
their work group Packing A line (“PA”) was not merged with
another work group on Packing B line (“PB”) because PA consisted
primarily of older female employees. When Kellogg discontinued
the PA jobs as part of a reorganization, the PA employees requested
a merger of their group into PB with a dovetailing of seniority rights
rather than being placed into the general labor pool. The Union did
not pursue this option because the PB employees and Kellogg
opposed the merger of the two groups.

The standard for breach of duty of fair representation is
whether the union’s actions are “arbitrary, discriminatory, or in bad
faith.” Review of a union’s performance must be highly deferen-
tial because of the wide latitude union negotiators need for the effec-
tive performance of their bargaining responsibilities. The court
found as a matter of law that the Union did not breach its duty of
fair representation. It followed the terms of the collective bargaining
agreement and filed a grievance on behalf of the PA members,but
did not attempt to negotiate an amendment to the contract that would
have benefited the plaintiffs to the detriment of their fellow
employees and union members. (Opinion by Judge Quist.)

United States District Court for the Eastern
Distr ict of Michigan

STATE LAW CLAIMS INV OLVING BENEFIT PLANS
ARE REMOVABLE

In Switzer v. Hayes Wheels,International, Inc., et al.,1997 U.S.
Dist. LEXIS 14010 (September 11,1997),plaintiff sued in state
court, alleging various breach of contract claims and age dis-
crimination under the Michigan Elliott-Larsen Civil Rights Act.
Although the complaint stated only state law claims,defendants
sought removal to federal court on the basis that some of plaintiff ’s
claims implicated rights under the Employment Retirement Income
Security Act (“ERISA”), 29 U.S.C. § 1001. The court denied plain-
tiff ’s motion to remand because of the preemption exception to the
well-pleaded complaint rule. Generally, a federal question must be
presented on the face of the complaint for federal question juris-
diction to exist, but removal is appropriate on the basis of federal
question jurisdiction where the federal law at issue has entirely pre-
empted the field. Congress clearly manifested an intent that
ERISA preempt state causes of action connected or referring to ben-
efit plans. Certain of plaintiff ’s claims were ERISA Section 502(a)
claims:they clearly implicated ERISA benefits and would require
the court to interpret various ERISA plans and rule on issues related
to ERISA plans,rights, benefits, eligibility and administration.
(Opinion by Judge Gilmore.)

United States Court of Appeals for the Sixth Circuit
EMPLOYEE MAY ARBITRA TE, THEN SUE

The Sixth Circuit decided that an employee whose only obli -
gation to arbitrate a claim is in a collective bargaining agreement
retains the right to seek a judicial determination of his rights
under civil r ights statutes in Penny v. United Parcel Service, 1997
FED App. 0315P (6th Cir. October 22,1997). Plaintiff sued under
the Americans with Disabilities Act, 42 U.S.C. § 12101 et seq.,and
Ohio’s Fair Employment Practice Act, claiming that UPS failed to
provide a reasonable accommodation and retaliated against him.
UPS argued that the court did not have subject matter jurisdiction
because the collective bargaining agreement covering Penny’s
employment provided for arbitration of ADA claims. Penny argued
that he followed the grievance procedures,but after a settlement
was reached UPS retaliated against him,and there was no arbitral
recourse for retaliation.

The Supreme Court has held that arbitration of contract-
based claims does not preclude subsequent judicial resolution of
statutory claims,Alexander v. Gardner-Denver Co.,415 U.S. 36
(1974),but that a claim under the ADEA can be subject to com-
pulsory arbitration pursuant to an arbitration agreement,Gilmer v.
Interstate/Johnson Lane Corp.,500 U.S. 20 (1991). UPS based its
argument on a recent Fourth Circuit case, Austin v. Owens-
Brockway Glass Container, Inc., 78 F.3d 875 (4th Cir.), cert.
denied, 117 S.Ct. 432 (1996),which suggests that Gardner-Den-
ver has been superseded by Gilmer and is no longer controlling.
The Sixth Circuit declined to follow Austin,however, noting that
it has recognized in the past that Gilmerand Gardner-Denver were
not inconsistent and controlled different factual situations. In
addition, Livadas v. Bradshaw, 512 U.S. 107 (1994),emphasized
that there is no inconsistency between Gilmerand Gardner-Den-
verbecause of the separate nature of contractual and statutory rights,
the labor arbitrator’s authority to resolve only questions of con-
tractual rights,and the potential subordination of the individual
employee’s interests to the collective interests of all bargaining unit
employees.

The collective bargaining agreements in this case provided for
grievance procedures and binding arbitration,but the grievance pro-
cedures could be invoked only by union or employer representa-
tives,not by individual employees. The court concluded that this
case was controlled by Gardner-Denver and that Penny’s previous
arbitration of his claim did not preclude a subsequent judicial deter-
mination. (Opinion by Circuit Judge Lively.)

STANDARD FOR EMPLOYER LIABILITY IN
CO-WORKER HARASSMENT

In Blankenship v. Parke Care Center, Inc., 1997 FED App.
0150P (6th Cir. August 22,1997),the court revisited the standard
required to impose liability on the employer for hostile work
environment sexual harassment by a co-worker. Noting that it used
to describe an employer’s liability f or harassment by a co-worker
as arising under the respondeat superior doctrine, the court now rec-
ognizes that if an employer is liable, its liability is direct,not deriva-
tive. Fleenor V. Hewitt Soap Co.,81 F.3d 48 (6th Cir. 1996).

In cases of co-worker sexual harassment,“the employer can
be liable only if its response manifests indifference or unreason-
ableness in light of the facts the employer knew or should have
known.” The act of discrimination is thus the inappropriate
response to the charges of harassment rather than the harassment.
Upon the facts of this case, the employer’s good faith response was
sufficient to avoid liability under Rabidue v. Osceola Refining Co.,
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805 F.2d 611 (1986). Although an employer may be liable for its
negligence in failing to discover the existence of harassment
under Rabidue, mere negligence in the fashioning of a remedy is
not sufficient for liability. The employer can be liable for sex dis-
crimination only if the remedy “exhibits such indifference as to indi-
cate an attitude of permissiveness that amounts to discrimination.”
(Opinion by Circuit Judge Engel.)

The difficulty in enunciating the standard for an employer’s
liability in co-worker harassment cases is exemplified by two
concurring opinions. Circuit Judge Merritt proposed “deliberate
indifference”as the standard for employer liability in co-worker
harassment cases,finding the terms “negligence” and “inten-
tional” drawn from common law concepts as inapplicable to this
statutory cause of action. Circuit Judge Ryan,concurring separately,
opined that the majority misstated the law by saying that Title VII
requires proof of intentional discrimination. Agency principles hold
an employer directly liable for its negligence in failing to prevent
or remedy the discrimination of its agent-employee, and there is
no requirement of intentionality in hostile-work environment
cases. The majority also erred in implying that respondeat supe-
rior liability requires negligence on the part of the employer.
Under respondeat superior an employer is liable for the acts of its
employees which are within the scope of their employment even
if the employer has no fault whatsoever. Thirdly, the majority arbi-
trarily adopted a “good faith” standard for judging an employer’s
response rather than the “reasonable” standard established in
prior case law.

DISABILITY DETERMIN ATION TO BE MADE
WITHOUT REGARD FOR MITIGA TING MEASURES

The impact of mitigating measures in determining whether a
plaintiff is a “qualified individual with a disability” under the Amer-
icans with Disabilities Act was at issue in Gilday v. Mecosta
County, 1997 FED App. 0262P (6th Cir. September 2,1997). The
parties agreed that plaintiff Gilday’s diabetes mellitus was an
impairment,but defendants argued that this impairment was not
a disability because, when properly treated and controlled, it did
not substantially limit any of Gilday’s major life activities.

The EEOC’s interpretive guidelines state that the determina-
tion of a substantial limitation in a major life activity should be made
without regard to mitigating measures such as medicines or assis-
tive or prosthetic devices. The majority of courts that have con-
sidered the issue have held that the EEOC’s interpretation is cor-
rect. The Sixth Circuit agreed, finding that the EEOC’s interpretation
is consistent with the text of the statute, consistent with the pur-
pose of the ADA, and is supported by the legislative history of the
ADA. (Opinion by Circuit Judge Moore.)

NO RATIFICA TION FOR DEFECTIVE 
OWBPA RELEASES

In Howlett v. Holiday Inns,Inc., 1997 FED App. 0232P (6th
Cir. August 5,1997),the Sixth Circuit held that plaintiffs could pur-
sue their ADEA claims without returning the severance money they
received from Holiday Inns. The Separation Agreement and Gen-
eral Release signed by each plaintiff did not contain the minimum
information required by the ADEA, but defendant argued that even
if the releases were defective, plaintiffs had ratified their agreements
by keeping the separation money.

The releases contained only one of the minimum requirements
for a “knowing and voluntary” release under the Older Workers Ben-
efit Protection Act. The Fourth and Fifth Circuits have read the

OWBPA as retaining the common-law doctrine of ratif ication, i.e.,
despite signing a release that does not comply with the ADEA, an
employee who keeps the incentive paid for the waiver has ratif ied
the contract,and is hereby bound by it.

The Sixth Circuit did not agree. The OWBPA states that an
individual may not waive ADEA claims unless the OWBPA
requirements are met,and no exceptions are mentioned in the
statute. The court found inapplicable the common law analysis
which allows ratif ication of an invalid contract obtained through
fraud, duress,coercion,or mistake by the retention of the consid-
eration once the fraud, duress,coercion, or mistake becomes
known. The rationale is that the promisor, now knowing all the facts
and circumstances,enters into a new contract. In this case, how-
ever, the invalidating flaw was not eliminated. The OWBPA infor-
mation was not supplied, and the plaintiffs were in no better posi-
tion to assess the value of the right to sue for a possibly valid
discrimination claim.

The court noted that although terminated employees cannot
ratify a defective ADEA waiver and are thereby allowed to pursue
their ADEA claims, this result does not require that they be
allowed to retain the consideration. As a practical matter, however,
it would be extremely difficult to separate the value of the ADEA
claim from the consideration given for all potential claims,and the
court declined to require the return of the consideration. In addi-
tion, the eight OWBPA requirements are not difficult for an
employer to meet,and Holiday Inns made no attempt to comply
with those requirements. (Opinion by Circuit Judge Ryan.) ■
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WILLIAM M. SAXT ON NAMED
LELS DISTINGUISHED SERVICE

AWARD RECIPIENT
The Distinguished Service Award will be presented by

the Labor and Employment Law Section to William M. Sax-
ton at the Section’s 1998 Mid-Winter Meeting, at the dinner
on Friday, January 30,1998.

The Award honors individuals who:(1) have made major
contributions to the practice of labor and/or employment
law; (2) reflect the highest ethical principles; (3) have advanced
the development of labor and/or employment law; (4) have a
long established commitment to excellence; and (5) are rec-
ognized and respected by all constituencies in the Section.

The Award will be presented to Saxton on behalf of the
Section by Professor Theodore St. Antoine of the University
of Michigan Law School.

Awardees are invited to present a $1000 scholarship to
the law school of their choice. Saxton has chosen to present
the 1998 scholarship to a University of Michigan Law
School student planning to work in the field of labor and
employment law.



MERC
UPDATE
Douglas V. Wilcox

White, Przybylowicz,Schneider & Baird, P.C.

BUS DRIVERS DISCIPLINED FOR PARTICIP ATING
IN ILLEGAL STRIKE

In Detroit Board of Education and Teamsters Local 214 and
Mary Coleman,MERC Case Nos. C95 H-158 and CU95 H-29,the
Commission adopted the recommended decision and order of
ALJ Nora Lynch, finding that the bus drivers engaged in an ille-
gal strike. Charging party alleged (1) the employer arbitrarily
disciplined nine bus drivers for engaging in an illegal strike with-
out due process,and (2) the union failed to obtain a hearing for the
drivers or otherwise advise them of their rights under Section 6 of
PERA.

The Commission concluded there was an illegal work stop-
page. Charging party argued that all the drivers disciplined did in
fact eventually drive their routes. The Commission reiterated that
the failure to perform one’s required duties,even for a short time,
constitutes an illegal strike. Gull Lake Community Schools,1977
MERC Lab Op 716. In this case, the employer only disciplined
those drivers it personally verif ied did not start their routes on time.

The Commission also concluded that PERA does not require
the employer to provide drivers with due process before disciplining
them. Except for Section 6,nothing in PERA requires the employer
to hold a hearing or provide “due process”before imposing dis-
cipline for engaging in an illegal work stoppage or for any other
type of alleged misconduct. Section 6 of PERA provides employ-
ees,upon request,to a determination of whether they violated the
Act. The employees were given an opportunity to present their claim
through the grievance process,and their discipline was ultimately
reduced pursuant to that process.

Finally, the Commission rejected charging party’s argument
that a union must file Section 6 notices for its employees. The duty
of fair representation does not extend to advising employees of their
Section 6 rights; it extends only to matters for which the union is
the employee’s exclusive representative. See Barrett v. Brasco Con-
struction Contractors, Inc., 868 F2d 170 (5th Cir, 1989); Archer
v. Airline Pilots Assn. International,609 F.2d 934 (9th Cir, 1979).

A UNION’S DUTY OF FAIR REPRESENTATION
ENDS WHEN IT IS REPLA CED BY A 
SUCCESSOR UNION

In Michigan Assn. of Public Employees,(MAPW)MERC Case
No. CU91 D-19 (on remand),the Commission,receiving no
exceptions,adopted Administrative Law Judge Nora Lynch’s rec-
ommended decision and order finding MAPE did not breach its duty
of fair representation. This case came back to the Commission pur-
suant to an order of remand of 1993 MERC Lab Op 546 by the
Court of Appeals. Before the hearing, MAPE filed a motion to dis-
miss this matter based on Quinn v POLC & POAM,216 Mich App
237 (1997) lv gtdMay 7,1997,which held that the successor union
had a duty to assume control over the grievance once it became the
certif ied bargaining representative.

This case involved an alleged breach of duty of fair repre-
sentation by MAPE for refusing to pursue Ms. Tucker’s grievance
once the successor union became the exclusive bargaining repre-

sentative. The ALJ originally concluded the duty of fair repre-
sentation extended to the representation of employees’grievances
which arose during the term of the collective bargaining agreement
and continued to the conclusion of the grievance even if replaced
by another union. The Commission affirmed that decision.

The Court of Appeals also found MAPE violated PERA,but
remanded because MERC made no finding regarding whether there
was a breach of the collective bargaining agreement. According to
the Court, without establishing a breach of contract,it could not
conclude MERC properly decided the unfair labor practice claim.
In the meantime, the court of Appeals decided Quinn.

On remand,ALJ Lynch followed Quinnand concluded MAPE
did not violate its duty of fair representation because the duty to
process Tucker’s grievance shifted to the new representative. The
ALJ also concluded Tucker failed to demonstrate a breach of con-
tract and therefore dismessed her charge.

CITY VIOLA TED PERA BY DISCHARGING
EMPLOYEE FOR CHALLENGING RESIDENCY
REQUIREMENT

In City of Saginaw, MERC Case No. C96 B-34,the Com-
mission adopted the recommended decision and order of ALJ Roy
L. Roulhac, finding the city discharged Thomas Callison because
of his protected concerted activities. The city fired Callison for
allegedly violating its residency requirement.

The Commission denied the city’s motion to reopen the
record. Pursuant to Rule 423.468(2) of the Commission’s general
rules,a moving party seeking to reopen a record must satisfy two
requirements:(1) the evidence could not with reasonable diligence
have been discovered and produced at the original trial, and (2) not
merely the materiality but the evidence to be considered is newly
discovered. The city sought to introduce evidence of the fire chief
from a subsequent arbitration hearing. However, the city had the
opportunity to call the fire chief during this proceeding and failed
to do so. The city also offered affidavits and videotape of city coun-
cil meetings which included statements indicating the city had lost
or was going to lose, apparently indicating some irregularity in the
MERC proceedings. The Commission concluded these statements
were based on rumors and individual speculation,and nothing more.

The Commission also rejected the city exceptions. First, the
ALJ did not err in labeling as hearsay the testimony of private inves-
tigators regarding Callison’s alleged violation of the residency
requirement. According to the Commission,no credible evidence
was offered to show Callison violated the residency requirement.

Second, the ALJ did not misallocate the burden of proof in this
case. The ALJ stated and applied the proper discrimination test as
set forth in Olivieri/Cencare Foster Care Home, 1992 MERC Lab
Op 6,et al.First,Callison engaged in protected activity by attempt-
ing to abolish the city’s residency requirement. Second, the city was
aware of Callison’s activity. Third, there was unrebutted testimony
that the city was hostile to Callison’s actions in opposition to its
residency requirement. The fire chief said if it weren’t for his union
activities,Callison wouldn’t be targeted. The city attorney also said
she was upset over having to waster her resources fighting frivolous
lawsuits filed by the union over residency. Fourth, the timing of the
city’s investigation of Callison and its decision to discharge him
was suspicious. For example, the personnel director did not actu-
ally receive an “anonymous”complaint,which would trigger a pri-
vate investigation. Callison also testified before the Michigan
Legislature about the residency requirement just two weeks before
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he was fired. Finally, it was clear the city engaged in disparate treat-
ment toward Callison. Thus, the alleged violation of the resi-
dency requirement was simply a pretext and Callison was in fact
terminated because of his protected concerted activities.

UNION PRESIDENT DISCIPLINED FOR MAKING
FALSE STATEMENTS TO THE PRESS

In Meridian Township,MERC Case No. C96 G-160,the
Commission adopted the recommended decision and order of
ALJ James P. Kurtz dismissing the union’s claim that the township
unlawfully disciplined its union president for making false state-
ments to the local media. The township has a rule which subjects
to discipline employees who make false statements to supervisors
or the public. The township issued a press release, claiming some
firefighters stopped responding to emergencies during contract nego-
tiations. In response, the union president,in a television interview,
said the township stopped calling off-duty firefighters because of
financial problems. Later, the president admitted the township had
not totally stopped calling off-duty firefighters.

The Commission rejected the union’s claim that the president’s
speech was an attempt to defend union members from unfounded
allegations of misconduct. The Commission held that the president
went beyond refuting the allegations and accused the township of
endangering the public in order to save money. The statement was
not protected because it was false and could have alarmed the com-
munity.

The Commission also rejected the union’s claim that the
speech in question was made in connection with collective bar-
gaining negotiations or the processing of grievances. The com-
mission,citing AFSCME v. City of Troy, 185 Mich App 739
(1990),stated not all speech by employees concerning working con-
ditions is protected. When a union steward is disciplined for vio-
lating job rules and not because of his position as a union official,
the steward cannot look to his union status for protection. The false
statement in question could have alarmed the community. There-
fore, the employer had a legitimate and substantial business jus-
tification for restricting the type of remarks made by the union pres-
ident to the press.

EMPLOYER VIOLA TED PERA BY DISCHARGING
UNION ACTIVIST

In Northpointe Behavioral Health Care Systems,MERC Case
No. C96 A-2, the Commission adopted the recommended decision
and order of ALJ Roy L. Roulhac, finding the employer dis-
charged charging party for taking an active role in a union
organizing campaign and engaging in other protected concerted
activities.

The Commission rejected the employer’s claim that the ULP
charge was untimely filed. It is well settled that the statute of lim-
itations in a discrimination case begins to run on the effective date
of termination or other action alleged to be discriminatory. Under
federal law, the statute of limitation runs when a final and adverse
employment decision is made and communicated to the employee,
rather than when the decision takes effect. U.S. Postal Service, 271
NLRB 397 (1984). Although federal precedent is given great
weight in interpreting PERA,the Commission is not bound to fol-
low its every turn. In Michigan,it is well settled that a cause of action
does not accrue until an injury actually occurs. Sumner v. Goodyear
Tire & Rubber Co.,427 Mich 505 (1986). The Commission
declined to overturn well-established case law on this issue. ■
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U.S. SENATE CONFIRMS
NLRB MEMBERS

The Senate confirmed on November 8,four nominations
by President Clinton to the National Labor Relations Board:
Sarah M. Fox, J. Robert Brame III,Peter J. Hurtgen,and Wilma
B. Liebman,bringing the Board to a full complement of five
members for the first time since August 1995.

The newly-confirmed members will join Chairman
William B. Gould IV on the Board. Chairman Gould’s term
expires on August 27,1998.

Fox has been serving as a Board Member under a recess
appointment by President Clinton on January 19,1996. She
was renominated by the President on January 7, 1997. The
White House announced the three other nominations on
October 28,1997. Member John E. Higgins,Jr.,a career NLRB
attorney who also had been serving under a recess appointment,
will resume his former position as Solicitor of the Board.

Fox will serve a term expiring on December 16,1999.
Before coming to the Board, she served as majority chief labor
counsel to the Senate Labor and Human Resources Commit-
tee from 1990-1994,and minority chief labor counsel from
1995-1996. From 1982 to 1990,she was counsel to the Inter-
national Union of Bricklayers and Allied Craftsmen. A native
of Buffalo, New York, Fox was a reporter for the Buffalo
Courier-Express from 1973-1979. She received a B.A. from
Yale University and a J.D. from Harvard Law School.

Brame, a native of Hopkinsville, Kentucky, has been a
labor and employment lawyer at McGuire, Woods,Battle &
Boothe since 1967,and a partner since 1972. From 1980-1992,
he headed the firm’s labor practice and since 1992,served as
manager of the antitrust groups. Brame was a founding mem-
ber of the Virginia Bar Association’s labor law committee and
is a Fellow of the American Bar Foundation. He received a B.A.
(Phi Beta Kappa) from Vanderbilt University, and a LL.B. from
Yale Law School. Brame will serve in a term expiring on
August 27,2000.

Hurtgen,of Miami,Florida,has been a partner and prac-
ticed labor and employment law at Morgan,Lewis & Bock-
ius since 1983. Previously, he practiced law at Seyfarth,
Shaw, Fairweather & Geraldson,serving as a partner from
1972-1983,and as an associate from 1966-1972. Hurtgen rep-
resented clients from manufacturing, press and broadcasting,
public and private education,power generation,shipbuilding,
transportation,telecommunications,as well as city, county and
state governments. A native of Madison,Wisconsin,he
received a B.S. from Georgetown University and a J.D. from
the Georgetown University Law Center. Hurtgen will serve in
a term expiring on August 27,2001.

Liebman served since 1995 as the deputy director of the
Federal Mediation and Conciliation Service, managing the
agency’s daily operations and leading its reinvention initiatives.
She previously served as special assistant to the FMCS direc-
tor. From 1990-1993,Liebman was staff counsel to the Brick-
layers,and from 1980-1989,she held a similar position with
the International Brotherhood of Teamsters. She was an ator-
ney in the NLRB’s Division of Advice from 1974-1978,and
in the agency’s Oakland, California Regional Office (Region
32) from 1978-1980. A native of Philadelphia,she is a grad-
uate of Barnard College and George Washington University
Law School. She will serve in the remainder of the term expir-
ing on December 16,1997,and then for the full term of five
years expiring on December 16,2002.



NLRB
FALL UPD ATE

George M. Mesrey
Clark Hill, P.L.C.

Chairman Gould and Members Fox and Higgins issued the fol-
lowing decisions.

CHARGEABILITY OF ORGANIZA TION AL
EXPENSES UNDER BECK
In International Brotherhood of Teamsters,Local 443,(Con-

necticut Limousine) 324 NLRB No. 105 (October 2,1997),the
Board was asked to decide whether organizational expenses are
properly chargeable as representational expenses under Commu-
nication Workers v. Beck, 487 U.S. 735 (9188). The NLRB Gen-
eral Counsel took the position in this case that organizing expenses
are properly chargeable. The General Counsel argued that Unions
covered by the NLRA expend monies to organize unrepresented
workers in order to preserve uniformity of labor standards in the
organized workforce. Members Fox and Higgins issued a major-
ity opinion in which they distinguished the chargeability issue under
the NLRA from that under the Railway Labor Act (RLA). In Ellis
v. Brotherhood of Railway Clerks, 466 U.S. 435 (1984),the
Supreme Court concluded that organizational expenses are not prop-
erly chargeable under the RLA. The majority indicated that Ellis
may not bind the Board’s determination of this issue and remanded
the case in order to gather additional information regarding the dif-
ferences between the railway/airline industry and employers cov-
ered by the NLRA.

INTERFERENCE
In Koronis Parts, Inc., 324 NLRB No. 119 (October 10,

1997),the Administrative Law Judge found and the Board agreed
that the Employer violated Section 8(A)(1) of the NLRA by
directing an employee not to discuss her wage rate with other
employees. Affirming the Judge’s recommended remedy, the
Board ordered, among other things,that the Employer remove from
its employee handbook the portion of the wages section which states
that wages “are personal and confidential” and which “asks that
wage discussions be limited between the employee and their
supervisor, plant manager or company owners only.” In addition,
the Employer was ordered to distribute copies of the revised
employee handbook to all employees.

EMPLOYEE NAMES AND ADDRESSES FOR
PURPOSES OR ORGANIZING

In Technology Service Solutions,324 NLRB No. 49 (August
22,1997),the NLRB General Counsel alleged that the Employer
violated Section (8)(A)(1) of the Act by refusing to provide the
names and addresses of bargaining unit employees prior to the
ordering of an election where there were no reasonable alternative
means for the Union to communicate with the employees. In this
case the Employer installed, serviced and repaired computer sys-
tems nationwide. The unit employees performed their duties in
specific geographical areas within their territories. The unit
employees were geographically dispersed and did not report to any

central location. Instead, they worked out of their own homes,vehi-
cles and customers’ locations. In a related representation hearing,
the Regional Director determined that a region-wide bargaining unit
was appropriate and subsequently dismissed the Union’s petition
based on an insufficient showing of interest. While the Board did
not directly answer the issue of whether the Employer would be
required to provide the names and addresses of unit employees for
purposes of organizing in the unfair labor practice proceeding, it
remanded the case in order to develop a complete record on this
issue.

In a lengthy concurring opinion,Chairman Gould stated that
where employees efforts to obtain representation are severely
hampered because, due to the employer’s unusual operating struc-
ture, unit employees are so dispersed and little known to each other
that they are effectively deprived of both their right to discuss organ-
ization among themselves and their right to learn of the advantages
of self-organization from union representatives, a prima facie
case of a violation of 8(A)(1) of the NLRA has been established
by the virtue of the denial of a union’s request for unit employees
names and addresses. It appears,in light of the Board’s discussion
of this issue, that it will conclude that an employer violates Sec-
tion (8)(A)(1) of the Act by refusing to provide the names and
addresses of bargaining unit employees prior to the ordering of an
election where there are no reasonable alternative means for a union
to communicate with unit employees.

PERMANENT REPLA CEMENTS

In Target Rock Corporation, 324 NLRB No. 71 (September
18,1997),the Board held that replacement employees were not per-
manent within the meaning of the Mackay rule. The employees in
question were hired with the following instructions: “You are
considered permanent at-will employees unless the National Labor
Relations Board considers you otherwise, or a settlement with the
Union alters your status to temporary replacement.” Advertisements
for such workers stated that the positions could lead to permanent
full-time jobs after the strike. Notwithstanding the conclusion of
the Supreme Court in Belknap, Inc. V. Hale, 463 U.S. 491 (1983),
that the mere existence of a condition in the employment rela-
tionship does not preclude permanent status,the Board held that
the facts in this case indicated that the employer did not permanently
intend to employ these employees.

JURISDICTION O VER HORSE AND DOG 
RACING INDUSTRY

In Prairie Meadows Race Track & Casino,324 NLRB No. 91
(September 30,1997),the Board asserted jurisdiction over employ-
ees performing non-racing duties at the Employer’s casino and race
track. The Board noted that none of the employees in the bargaining
units involved were jockeys, trainers, grooms,or betting agents.
The Board has declined to assert jursidiction in the past over these
categories of employees. The Board noted that such work was not
traditionally associated with or fuctionally integrated with horse
racing and was predominantly performed in a casino. In a con-
curring opinion,Chairman Gould stated that, in his opinion,there
is no basis for the Board’s current stance on declining jurisdiction
over the horse and dog racing industries. ■

Page 18 LABOR AND EMPLOYMENT LAWNOTES



LABOR AND EMPLOYMENT LAWNOTES Page 19

THE JOY
OF LABOR

LAW
“Full F rontal Hug.” In case of a first “impression,” at

least in this century, a federal judge ruled that a “full fr ontal
hug” by a supervisor, as a condition of receiving a paycheck,
is notsexual harassment,Drew v First Savings of New Hamp-
shire, 968 F Supp 762 (N. H. 1997). In Drew, a newly trans-
ferred bank manager, Stephanie Kruy, instituted a “policy” that
“required female employees of the Bank to hug her when
receiving their paychecks.” Sometimes the hugs were accom-
panied by a “bagful of chocolates”and a note signed, “Love
Steph.” Several employees found this “repugnant”and quit after
complaints to management went nowhere. 968 F Supp at 763.
It appears that a new defense — morale boosting via hugging
— is available to employers. After reading this decision,I know
of one government employee who should be collecting unem-
ployment benefits.

[H]Alleluia! The “Boar d Is Not God.” In overruling the
protected concerted activity doctrine of Alleluia Cushion Co.,
221 NLRB 999 (1975),the Board in 1984 recognized for the
first time that it is “neither God nor the Department of Trans-
portation.” Meyer Industries, 268 NLRB 493,497 (1984)
(Meyers I). Member Zimmerman’s dissenting opinion in
Meyers I— “My colleagues report today that the Board is not
God. If only their expectation of employees covered by this
Act were equally humble.” — supporting Alleluia, may be born
again. Several speakers noted, at the October 16,1997 Bernard
Gottfried Labor Law Symposium at Wayne State University
Law School,the comment inC & D Charter Power Systems,
318 NLRB 798,799,n. 2 (1995) that “Chairman Gould and
Member Browning questioned the validity of the ultimate hold-
ing in Meyers I & II ”. If Alleluia is born again,workers may
sing hallelujah to Alleluia, the Board is marching on!

Speaking of other possible miracles,the Board is review-
ing whether an employer, before an election petition is filed,
has a legal duty to “provide the union with a list of names and
addresses of bargaining unit employees where there was no
reasonable alternative means for the Union to communicate
with the employees.” Technology Service Solutions, 324
NLRB No 49,156 LRRM 1065,1065 (8/22/97) (reversing
ALJ’s dismissal of complaint and remanding for further pro-
ceedings). If the Board could just reverse NLRB v Mackay
Radio, 304 US 333 (1938) (the foundation of the rule that
employers can permanently replace economic strikers)!

Suhh-mokin’! In denying a union’s grievance challeng-
ing an employer’s unilaterally-imposed smoking ban,a cigar-
aficianado arbitrator refused to apply his own “brand” of
smoking experience to the case, to paraphrase United Steel-
workers v Enterprise Wheel, 363 U.S. 593,597 (1960) (an arbi-
trator “does not sit to dispense his own brand of industrial jus-
tice”). “This cigar smoking arbitrator is not without compassion
for the smoker, especially the person who is addicted to
cigarette smoking”and “does not appreciate being told that
he cannot smoke in certain places,” but a work rule is a work
rule. Tinkin Company, 108 LA 422,425 (Kindig, 1996). As
Sigmund Freud said:“Sometimes a cigar is just a cigar.”
Another arbitrator, noting the “4,000 different chemicals in
cigarette smoke with 40 causing cancer”and citing the ban on
smoking in “restaurants,ball parks, at airports”, upheld an
employer’s ban on smoking despite a past practice. USS, 109
LA 36,40 (Neyland, 1997). In each arbitration the union’s case
went up in smoke. The unions are still smoldering. They’re
really burned up about this and the smokers are left with a bad
taste in their mouths. These decisions could be hazardous to
the arbitrators’ (professional) health. There could be a Lucky
Strike. This is serious,no butts about it.

John G. Adam

Plan to attend the 23rd Annual Labor and Employment Law Seminar, cosponsored by the Labor and
Employment Law Section,the Federal Mediation and Conciliation Service, and the Institute of Continuing
Legal Education.

Dates: Thursday and Friday, April 16 and 17,1998

Location: MSU Management Education Center, Troy

Featur ing: Comprehensive coverage of the year’s developments in
labor and employment law, in-depth coverage of key
issues,customized tracks for employment litigation,
labor/management relations,and employment
discrimination.

ANNUAL LABOR AND EMPLO YMENT LA W SEMINAR SCHEDULED
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INSIDE LAWNOTES
• Assistant U.S. Attorney Peter Caplan addresses compelling arbitration and

enforcing awards in the Sixth Circuit.

• EEOC Regional Attorney Adele Rapport discusses the EEOC guidance
on waivers under the ADA and other civil r ights laws.

• Stan Moore reviews the recent amendment to the Michigan minimum wage
law and its impact on compensatory time off.

• John G. Adam shows why arbitrators should not deduct unemployment benefits from back pay
awards without protecting employees.

• Information on upcoming events and LELS business:the mid-winter dinner and CLE program
on January 30 and 31 in Ypsilanti; the Distinguished Service Award presentation to William Saxton;
Sol Sperka’s retirement next March; and more.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Michigan
Supreme Court, the Michigan Court of Appeals,the NLRB, MERC,and more.

• Authors John G. Adam,Peter A. Caplan,E. Sharon Clark, George M. Mesrey, Daniel Misteravich,
Stanley C. Moore, III, Adele Rapport, David A. Rhem,William C. Schab, Jr., Sheldon J. Stark,
Douglas V. Wilcox, and more.
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