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WHITHER GOES THE 
"AFTER-ACQUIRED 

EVIDENCE" DOCTRINE? 

By Johanna H. Armstrong 
Dickinson, Wright, Moon, Van Dusen & 

Freeman 

A recent trilogy of decisions by the U.S. Court of 
Appeals for the Sixth Circuit has confirmed that the "after-
acquired evidence" doctrine is firmly established and can 
operate as a complete bar to recovery by former employees 
— at least unless and until the U.S. Supreme Court changes 
things. 

The rule has evolved in the Sixth Circuit to encompass 
both resume fraud prior to hire, and misconduct during 
employment. Importantly, the existence of discrimination 
is irrelevant to the application of the doctrine. So long as 
resume fraud influenced a hiring decision, or subsequently 
discovered misconduct was egregious enough to warrant 
discharge, the allegedly discriminatory act is totally 
disregarded by the court and the employee is barred from 
obtaining any relief. 

In Johnson v Honeywell Information Systems, 955 
F.2d 409 (1992), the Sixth Circuit first embraced the 
after-acquired evidence doctrine, and found that 
misrepresentations on a resume were relied upon in the 
hiring decision and constituted cause to discharge the 
employee — thus warranting the dismissal of state law 
claims of age discrimination and wrongful discharge. 
Although the case had unique facts that could have easily 
restricted its application, the Sixth Circuit extended its 
reach in subsequent decisions. 

In Milligan-Jensen v Michigan Technological 
University, 975 F.2d 302 (1992), the second case in the 
trilogy, the Sixth circuit dismissed a Title VII sex 
discrimination action when it found that a material omission 
on the job application would have resulted in discharge. 
Notably, the trial court did find discrimination and used the 
evidence of resume fraud to reduce damages by 50% and to 
deny reinstatement; this baby-splitting approach was 
consistent with EEOC guidelines and several court rulings 
outside the Sixth Circuit. But in Milligan-Jensen, the Sixth 
Circuit rejected this view by dismissing the case entirely — 
emphasizing that the after-acquired evidence rule operates 
as a complete bar. 

Continued on page 3 

DOUGLAS FRASER TO SPEAK AT 
ANNUAL SECTION MEETING 
Retired International UAW President Douglas Fraser 

will be the featured speaker at the Annual Meeting of the 
Labor and Employment Law Section on Wednesday, 
September 21, 1994 at the Pontchartrain Hotel in Detroit. 
Drawing on a lifetime of involvement in the labor 
movement and extensive study of labor relations issues, 
Fraser will share his views on and answer questions about 
the state of labor relations currently and into the next century 

During his presidency, Fraser led the UAW through 
some of the most difficult and innovative bargaining in the 
history of Big Three-UAW relations. He also held a seat on 
the Chrysler Corporation Board of Directors. Now a 
Professor of Labor Studies at Wayne State University, 
Fraser also has been serving on a special three-person 
committee under appointment by Mayor Dennis Archer to 
assist and advise the City of Detroit in collective bargaining 
with unions representing its employees. 

Fraser's address will conclude the Annual Section 
Dinner, which will begin at 6:30 p.m. at the Top of the 
Pontchartrain. Preceding the Dinner, the Section will host a 
social gathering for Section Members, also at the Top of the 
Pontch. Beginning at 5 :00 p.m. and continuing until 6:15, 
it will feature complementary hors d'oeuvres and cocktails. 

The Section also will present a full afternoon 
program, in the Versailles Room on the Lobby Level of the 
Pontchartrain. It will begin at 2:00 p.m. with the Section's 
Annual Business Meeting, including election of Section 
officers and Council members. 

From 2:30 to 3:30, the focus will be on Work Force 
Reduction Issues, including discrimination, statutory 
requirements, releases, disclosure, early incentive buyouts, 
insurance continuation, and other recent developments. 
Presenters will be Michael L. Pitt, of Pitt, Dowty and 
McGehee, and Daniel Galant of General Motors. 

The afternoon program will continue with an 
in-depth look at Privatization Issues, from 3:30 to 4:15, 
featuring presentations by and dialogue between Arthur R. 
Przybylowicz, of White, Beekman, Przybylowicz, 
Schneider & Baird, and Robert A. Boonin of Butzel Long, 
who both have been deeply involved in school privatization 
issues over the last year. 

Wrapping up the afternoon seminar program will be a 
45-minute, "nuts-and-bolts" discussion of Practical Issues 
Under the Family and Medical Leave Act and the ADA. 
Presenters will be Jeffrey Fraser, of Varnum, Riddering, 

Continued on page 2 
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DOUGLAS FRASER TO SPEAK AT 
ANNUAL SECTION MEETING — 

Continued from page 1 

Schmidt & Howlett; John G. Adam, of Miller, Cohen, 
Martens, Ice & Geary; and Kristine J. Galien, of Blue 
Cross-Blue Shield of Michigan. 

There is no charge for the afternoon program or social 
hour. The price for dinner, featuring an entree choice 
between baked swordfish and prime rib, will be $35. Look 
for registration materials in the August issue of the Michigan 
Bar Journal. 

COUNCIL ANNOUNCES LAW 
STUDENT WRITING 

COMPETITION 
The Council of the Labor and Employment Law Section 

has initiated an Annual Student Writing Competition for 
students at the five Michigan law schools, featuring cash 
awards and publication of winning articles in this 
newsletter. 

The competition will be invitational in nature, with 
entries invited from two students at each law school selected 
by faculty who teach labor and employment law there. An 
invited student may take as the subject of his/her article any 
one of four topics announced by the Council or (with 
approval of a Council member) a narrower sub-topic. 

Students invited by their faculty to participate in the 
first annual competition are to give a commitment of partici-
pation by October 1, 1994 and submit papers by January 31, 
1995. The papers will be reviewed by a panel of judges 
selected by the Council and results will be announced in 
April 1995. The timetable for future years will be the same. 

The author of the paper ranked first by the judging panel 
will receive a cash award of $1,500; authors of the second-
and third-ranked papers will receive $1,000 and $500 re-
spectively. The top three papers all will be published in 
LA WNOTES, subject to editorial exigencies. All partici-
pants will receive a certificate and an invitation to a Section 
event. 

Special recognition goes to Council Members Stuart 
Israel and Roger McClow for their efforts in getting this new 
Section activity off the ground. 

YOUR INPUT NEEDED TOO! 
In order to keep publishing the kind of timely, informa-

tive and thought-provoking material you've been reading in 
LA WNOTES for the past three and one-half years, we need 
your help. Section members are encouraged to submit 
articles (on subjects of their own choosing) for possible 
publication or to volunteer to write updates on reported 
cases in the various courts that impact the labor and employ-
ment law practice, from the U. S. Supreme to the local 
Circuit. You may have noticed an absence of legislative 
updates in the last few issues, due to a career change by the 
person who so ably furnished them until then. We're also 

Continued on page 3 
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WHITHER GOES THE "AFTER-ACQUIRED 
EVIDENCE" DOCTRINE? — 
Continued from page I 

In the third case, McKennon v Nashville Banner 
Publishing Co., 9 F.3d 539 (1993), the Sixth Circuit held 
that general misconduct during employment also operates 
as a complete bar to any recovery. The employer discovered 
that the discharged employee-plaintiff had secretly copied 
and taken confidential documents prior to her discharge. 
The employee contended that she could see the "writing on 
the wall" and took the documents only to defend against 
discriminatory discharge. But for the employer's 
discrimination, she claimed, the misconduct never would 
have occurred. The Sixth Circuit not only confirmed that the 
subsequent discovery of this misconduct barred the 
employee from obtaining any relief, but also found it 
irrelevant that the misconduct was intertwined with the 
alleged discrimination. 

The U.S. Supreme Court recently granted review of the 
Sixth circuit's decision in the Nashville Banner case, so we 
may have further guidance on this question during the 
Court's 1994-95 Term. 

Nevertheless, because the after-acquired evidence 
doctrine has gained acceptance in the Sixth Circuit and in 
the Michigan state courts, there are several steps that 
employers can take to fully avail themselves of this bar to 
recovery: 

1. Document carefully the qualifications of jobs you 
post, advertise, and fill, and note what the successful 
applicant, as well as other contenders, have said about key 
qualifications. 

2. Have applicants complete and sign a job application 
before the interview. Include a certification that responses 
are true and complete. Also state on the application that false 
or incomplete information may result in immediate 
discharge. 

3. Routinely stress during interviews that integrity and 
reliability are essential qualities for every employee in your 
workforce. 

4. Follow a consistent practice of discharging 
employees upon discovery of resume fraud. 

5. Sharpen language in your employee handbook 
regarding types of misconduct that may result in immediate 
discharge. Be careful, however, not to unwittingly erode "at 
will" status. 

For attorneys representing (or contemplating 
representation of) plaintiffs in wrongful termination cases, 
the best advice would seem to be: learn everything you 
possibly can about your client's employment with his/her 
former employer before commencing litigation. 

WANTED: 
NEWSLETTER CONTRIBUTORS — 
Continued from page 2 

seeking someone to fill that editorial niche. For any of this, 
please contact the editor, whose name and address appear on 
this page. 

EDITOR'S NOTE: THE 
"AFTER-ACQUIRED EVIDENCE" 

SAGA CONTINUES . .. 
As this issue of LAWNOTES was about to go press, the 

Third Circuit Court of Appeals weighed in with its view of 
the proper uses and effects of "after-acquired evidence" in 
employment discrimination litigation. In Marde// v 
Harleysville Life Insurance Co., CA 3, No. 93-3258 
(8/2/94), reported in BNA's Daily Labor Report on August 
8, the court held that "after-acquired evidence is 
inadmissible, because irrelevant, at the liability stage of a 
cause of action brought under Title VII or ADEA." This 
ruling is in direct conflict with the Sixth Circuit decisions 
discussed above, and adds to the inter-circuit confusion 
surrounding this issue (see comments in US. Supreme Court 
Update, infra). 

Mardell involved a claim by a 52-year-old (at time of 
discharge) female life insurance sales manager that 
termination of her employment was the result of unlawful 
sex and age discrimination by her employer, supported by 
circumstantial evidence that she had been subjected to 
production requirements not applicable to male managers 
and direct evidence of supervisory comments and attitudes 
indicating sex and age bias. During discovery in the pending 
litigation the employer found several instances of 
employment application and resume misrepresentation by 
the plaintiff, which, according to affidavits by two corporate 
officials, would have prevented her employment if they had 
been known before she was hired. 

Comparing such cases to U. S. Supreme Court 
decisions in "mixed-motives" and "pretext" employment 
discrimination cases, the Third Circuit found that after-
acquired evidence cases are "set apart from" such cases 
because "the articulated 'legitimate' reason, which was 
non-existent at the time of the adverse decision, could not 
possibly have motivated the employer to the slightest 
degree." It then observed that "courts that allow after-
acquired evidence to bar liability allow employers to make 
plaintiffs worse off for having a protected characteristic 
. . . because presumably, absent the wrong done the 
employee, the employer would not have discovered the 
'legitimate motive' evidence (at least during the relevant 
time frame) and the employee would still be employed." 

The court also ruled that "after-acquired evidence of 
resume and/or application fraud or employee misconduct on 
the job is relevant to at least some issues at the remedies 
stage ... even if it has surfaced after the employer's searching 
inquiry in the aftermath of the employer's unlawful conduct 
or in the course of its trial preparation." But it suggested the 
"normal rule that, when otherwise appropriate, backpay 
should be awarded until the date of judgment" still should 
apply, unless the employer can prove it would have 
discovered the after-acquired evidence sooner inevitably or 
"independently of any investigation prompted by the 
discriminatory employment action or its aftermath, 
including the legal proceedings." 
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U.S. SUPREME COURT REVIEW 

By Lauren Rosseau-Rohl 
Staff Attorney, Ford Motor Company 

Court Outlaws Sex-Based Peremptory Jury 
Challenges 

In a 6-3 decision, the Supreme Court held that the 
Constitution's equal protection clause prohibits gender-
based jury selection. In J.E.B. v Alabama, 114 S.Ct. 1419 
(1994), prosecutors in a paternity suit used nine of their ten 
peremptory challenges to remove male jurors, assuming that 
men would be more sympathetic than women to the 
arguments of a man charged with paternity. An all-female 
jury was impaneled, proceeded to hold the man charged with 
paternity to be the father of a child and ordered him to pay 
child support. 

Writing for the Court, Justice Harry Blackmun said that 
Alabama was asking the court to "condone the same stereo-
types that justified the wholesale exclusions of women from 
juries and the ballot box" and that "discrimination in jury 
selection, whether based on race or on gender, causes harm 
to the litigants, the community and the individual jurors who 
are wrongfully excluded from participation in the judicial 
process." In dissent, Justice Antonin Scalia countered that 
the Court's holding would cause damage to the peremptory 
challenge system and lengthen the jury selection process. 

Court Rules Against Retroactivity Of Key Provisions 
Of 1991 Civil Rights Act 

In Landgraf v USI Film Products and Rivers v 
Roadway Express Inc., 114 S.Ct. 1483 and 114 S.Ct. 1510 
(1994), the Supreme Court resolved a three-year debate over 
whether two key provisions of the 1991 Civil Rights Act 
apply retroactively to cases pending before the Act become 
law. One of the provisions, Section 102 of the Act, greatly 
expands the relief available to plaintiffs under Title VII of 
the Civil Rights Act, permitting them to recover compensa-
tory and punitive damages in addition to the previously 
provided back pay, and providing the right to jury trial. The 
other provision, Section 101 of the Act, amends 49 U.S.C. 
Section 1981 to permit plaintiffs to sue for discrimination 
occurring during all phases of the employment relationship. 
This Section was added specifically to reverse the U.S. 
Supreme Court decision in Patterson v McLean Credit 
Union, 491 U.S. 164, 109 S.Ct. 2363 (1989), which held that 
Section 1981 precludes discrimination only during hiring. 

In deciding that the provisions of the 1991 Act should 
not apply retroactively, the Supreme Court stated that 
Congress had failed to provide a clear indication that the 
provisions should be so applied, and that absent such a clear 
indication, fairness required prospective application only. 
The lone dissenter in both cases, Justice Harry Blackmun, 
argued that retroactive application of the provisions 
would not result in unfairness to employers, stating "[t]here 
is nothing unjust about holding an employer responsible 
for injuries caused by conduct that has been illegal for 
almost 30 years." 

Divided Court Rules That Nurses Who Direct Others 
Are Supervisors 

In a 5-4 decision, the Supreme Court struck down the 
National Labor Relations Board ("NLRB") test for 
determining when nurses are supervisors, finding that the 
test is contrary to the National Labor Relations Act (NLRB 
v Health Care & Retirement Corp. of America, 114 S.Ct. 
1778 [1994]). The Court held that nurses in a nursing home 
who directed less-skilled employees as part of their job 
duties were supervisors under the Act and therefore not 
subject to its protections. 

The Act defines a supervisor as one who has authority 
"in the interest of the employer, to hire, transfer, suspend, 
lay off, recall, promote, discharge, assign, reward, or 
discipline other employees ... if in connection with the 
foregoing the exercise of such authority ... requires the use 
of independent judgment." The NLRB has narrowly 
interpreted this definition to afford nurses coverage under 
the Act, holding that a nurse's direction of less-skilled 
employees in the exercise of professional judgment 
incidental to the treatment of patients is not authority 
exercised 'in the interest of the employer', but rather is 
authority exercised in the interest of the patient. Writing for 
the court, Justice Anthony Kennedy stated, "That dichotomy 
makes no sense. Patient care is the business of a nursing 
home, and it follows that attending to the needs of the 
nursing home patients, who are the employer's customers, 
is in the interest of the employer." 

Justice Ruth Bader Ginsberg dissented, arguing that the 
NLRB's test appropriately separates true managers from 
highly skilled professionals who perform merely a limited 
supervisory role incidental to their skilled work. 
Justice Ginsberg noted that "if any person who may use 
independent judgment to assign tasks to others or direct their 
work is a supervisor, then few professionals employed by 
organizations subject to the Act will receive its protections." 

Justices Agree To Review After-Acquired Evidence 
Doctrine 

On May 23, 1994, the Supreme Court agreed to review 
the Sixth Circuit's decision in McKennon v Nashville 
Banner Publishing Co., 114 S.Ct. 2099 (1993), which held 
that after-acquired evidence of misconduct during the 
course of employment is a "complete bar to any recovery by 
the former employee where the employer can show it would 
have fired the employee on the basis of the evidence." The 
Seventh and Eleventh Circuits have ruled differently on this 
issue, and the Fourth and Ninth Circuits are presently 
considering the doctrine in pending cases. 

This is the second time in a year that the Court has 
agreed to review the after-acquired evidence doctrine. 
Review was first granted in Milligan-Jensen v Michigan 
Technological University, 114 S.Ct. 22 (1993), where the 
Sixth circuit barred relief to a sex discrimination plaintiff 
on the grounds that she had lied on her employment 
application. The parties to that case settled before the matter 
was argued before the Court. 
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Court Denies Review Of Pension Successorship 
Decision 

In Hoechst Celanese Corp. v Gillis, 114 S.Ct. 1540 
(1994), the Supreme Court denied review of a Third Circuit 
decision holding that employees did not lose their ability to 
qualify for early retirement benefits as a result of the sale of 
their division to another company. The Third Circuit 
determined that employees of the Hoechst Celanese 
Corporation who were transferred to a successor employer 
with the sale of a division were not separated from service 
for purposes of determining their eligibility for early 
retirement benefits, and therefore continued to accumulate 
service toward eligibility for such benefits. 

Court Denies Review Of Limits Set On Age Bias 
Releases 

The Supreme Court has refused to review a Seventh 
Circuit decision holding that plaintiffs challenging the 
validity of age discrimination releases need not return 
consideration received in exchange for such releases in 
order to pursue a lawsuit under the Age Discrimination in 
Employment Act (Allied Van Lines Inc. v Oberg, 114 S.Ct. 
2104 [1994]). The plaintiffs had been released as part of a 
reduction in force and had received enhanced severance 
benefits in exchange for signing agreements releasing any 
potential age discrimination claims. The Seventh Circuit's 
ruling conflicts with a Fifth Circuit decision holding 
that plaintiffs challenging an allegedly invalid age 
discrimination release must tender back benefits obtained 
through signing the release in order to pursue an age 
discrimination lawsuit (Wamsley v Champlin Refining & 
Chemicals Inc., 11 F.3d 534 [5th Cir. 1993]). 

MICHIGAN SUPREME COURT 
UPDATE 

By David A. Rhem 
Varnum, Riddering, Schmidt & Howlett 

Gardner v VanBuren Public Schools, 445 Mich 23 
(1994). 

The Michigan Supreme Court reversed a string of Court 
of Appeals cases which held that an objective standard 
should be used in order to determine whether events which 
occurred at work were significant enough to support a 
psychiatric disability claim. Prior to Gardner, the actual 
events which occurred at work must have been of such a 
nature that they would cause an ordinary, reasonable 
individual to become psychiatrically disabled. Specifically, 
ordinary stresses of employment were not sufficient to 
establish a psychiatric injury. 

The Gardner decision adopts a subjective standard by 
shifting the focus from the reasonable person to the 
individual employee. Employers must now take their 
employees as they find them, including any predisposition  

toward psychiatric disability. Thus, even "trivial" events are 
sufficient to base a workers' compensation claim so long as 
they result in psychiatric disability. An individual's 
distorted perception of the actual events of employment 
will not necessarily defeat a claim, as individuals with 
psychiatric disabilities do have distorted perceptions 
of reality. 

Nederhood v Cadillac Malleable Iron Co, 445 Mich 234 
(1994). 

The Court, in separate and split opinions, addressed 
issues arising out of an injured employee's right to receive 
workers' compensation benefits during a strike. First, the 
Court held that an employee performing "favored" work 
who participates in a strike does not permanently forfeit the 
right to receive benefits. Once the strike is over or a 
reasonable offer to return to work has occurred, the 
employee's receipt of benefits can resume. From this point 
the Court went in different directions. Three Justices 
(Brickley, Riley, Griffin) opined that a union's conditional 
offer to return to work does not automatically reinstate 
benefits for individual striking employees who had been 
performing "favored" work. These three Justices also stated 
that an employer's hiring of permanent replacements also 
does not constitute a withdrawal of available work and 
proposed a reasonable time limit on an employee's ability to 
re-trigger the right to perform favored work. Three other 
Justices (Boyle, Cavanaugh, Mallett) stated, however, that 
the hiring of permanent replacements creates a fact question 
on whether a withdrawal of available work by the employer 
has occurred, and opposed the proposed time limitation 
because the issue was not before the Court. Justice Levin 
joined the second trio in remanding the case to the Workers' 
Compensation Appeals Commission for a determination of 
whether the hiring of permanent replacements constitutes a 
withdrawal of available work by the employer. 

Paschke v Retool Industries, No 96276 (July 5, 1994). 

The Court ruled (4-3) that workers who have received 
unemployment benefits because they were "able and 
available" to work are not judicially estopped from 
receiving workers' compensation benefits during the same 
time period on the basis that they were disabled. While 
seemingly creating a paradox, the Court found the two 
positions to not be "wholly inconsistent." The Court also 
noted that the Workers' Disability Act also provides for 
coordination of both types of benefits. Finally, the Court 
addressed the provision in the Employment Security act 
which prohibits the use of MESC information and 
determinations in other civil proceedings to which the 
MESC isnot aparty. MCL 421.11(b)(1); MSA 17.511(b)(1). 
While finding that the provision applied to prevent an 
estoppel, the Court noted that it was not "pass(ing) upon the 
possible evidentiary uses of such representations." (n 12) 

Rasheed v Chrysler Corp, 445 Mich 109 (1994). 

In Rasheed, the Court addressed issues relating to offers 
of reinstatement. The Court established a procedural 
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framework for analyzing reinstatement offers within the 
context of a plaintiff's duty to mitigate damages. The Court 
ruled that the rejection of an unconditional offer of 
reinstatement creates a rebuttable presumption that the 
rejection is unreasonable. The burden of production shifts to 
the plaintiff to offer reasonable grounds for rejecting the 
offer which are based on the offer and not purely personal 
reasons. The stated reasons for rejection will then be 
analyzed under a reasonableness standard. An unreasonable 
rejection can result in the forfeiture of future wage loss 
damages. The court may decide the conditionality of the 
offer under appropriate circumstances. The subject of 
back pay is not, however, an issue in determining the 
conditionality of the reinstatement offer. 

Gibson v Bronson Medical Hospital, 455 Mich 331 
(1994). 

The Court, through its opinion, amended MCR 2.314 
and MCR 2.302 and 2.306 to make the sanctions under MCR 
2.314(B)(2) applicable when the patient-physician 
privilege is asserted in a deposition. The amendment takes 
effect September 1, 1994. 

MERC UPDATE 

By Kathryn A. VanDagens 
White, Beekman, Przybylowicz, Schneider 

& Baird, P.C. 

Children's Aid Society, Case No. C91 1-249 (April 13, 
1994). 

A change in lag time between last day worked in a pay 
period and delivery of pay check is a mandatory subject of 
bargaining which must be bargained absent waiver by 
union, MERC holds, reversing All Wicking, finding this is 
not a mere bookkeeping change. "The amount of time an 
employee must wait to receive a pay check, while not as 
significant as the amount of pay, may still have a significant 
impact on the wage earner." The union made a timely 
demand to bargain and the employer's response made it 
clear another request to bargain by the union would have 
been fruitless, so the union was not required to make another 
request. MERC ordered the employer to rescind its imple-
mented payroll procedure until completion of the bargain-
ing obligation. 

Chelsea Bus Driver's Association, Case No. CU92 A-6 
(April 14, 1994). 

MERC holds that a union breaches its duty of fair 
representation when it fails to conduct itself fairly and 
equitably with respect to the dues provision of an agency 
shop clause. The charging party failed to timely pay her 
union dues and was discharged pursuant to a negotiated 
agency shop clause. MERC found, however, that the "union 
must afford a dues delinquent member a last clear chance to 
restore membership in good standing prior to seeking and  

securing their discharge," adopting the NLRB rule. Here, 
although other members had been allowed to be dues 
delinquent for a longer period and the union had accepted 
their offer of past dues, the charging party's discharge was 
pursued after only two months and the union refused her 
offer of back dues. However, while adopting AU J Wicking's 
decision, MERC did not agree with his conclusion that the 
union should lose its right to enforce the agency shop clause 
of the contract or to seek the discharge of any other member 
for failure to pay dues or fees. 

Pinkney Community Schools, Bd of Educ, Case No. C93 
C-59 (May 17, 1994). 

MERC dismisses an unfair labor practice charge 
asserting repudiation of a collective bargaining agreement 
which contains a duration clause which states that the 
agreement -shall remain in full force and effect until August 
31, 1992, or until a successor agreement is reached," finding 
that it is a contract for an indefinite term. MERC holds that 
the contract is binding "so long as both parties agree, and is 
subject to cancellation upon reasonable notice by either 
party." MERC then reverses its decisions in City ofPontiac, 
1985 MERC Lib Op 967, and POAM (Manistee), 1987 
MERC Lab Op 92, to the extent they are inconsistent with 
this decision_ MERC finds that the employer gave 60 days' 
notice of its intent to cancel the contract and that this was a 
reasonable amount of nOlice. 

COMIlliS.400Cf Bishop dissented, and would find that 
nothing in PERA supports a conclusion that the duration 
clause at issue could be the basis fix terminating the contract 
with a 60-day notice. The language in the predecessor 
contract called for a 90-day notice of intent to cancel and the 
parties ratified language in the present contract without such 
a notice provision. -I find that Respondent and Charging 
Party negotiated their 1989-92 bargaining agreement and 
would hold them to its terms. Let them live with it!" 

University of Afichigaii, Cast No. C92 A-12 (May 26, 
1994). 

On exceptions, MERC reverses All Wicking and finds 
that the University unlawfully eliminated ten Animal Aide 
bargaining unit positions and created ten Animal 
Technician non-bargaining unit positions. MERC found 
that there was no substantive change in job content when the 
positions were moved and renamed and the employer was, 
therefore, not acting within the scope of its managerial 
prerogative. "Bargaining unit placement is neither a 
mandatory subject of bargaining nor a matter of managerial 
prerogative but a matter reserved to the Commission by 
Section 13 of PERA." MERC's remedy included 
restoration of the positions, making the employees whole for 
lost wages and making the union whole for lost dues. 

Huron County Road Commission, Case No. C93 H-220 
(May 27, 1994). 

AU J Roulhac finds that the record supported a 
conclusion that the individual charging party was not 
recalled by the employer because he gave testimony at a 
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MERC hearing regarding a representation petition. For the 
first time in eight years, and less than two weeks after he 
testified, the charging party was required to file a written 
application, the employer refused to respond to inquiries 
regarding his application, and all other employees, with the 
exception of charging party, were recalled. The AU held 
that his determination was based on more than mere 
speculation, distinguishing the facts in Newaygo Medicare 
Facility, -1988 MERC Lab Op 745, and found that the 
employee in this case was not recalled because he testified 
in a MERC proceeding. No exceptions were filed to the 
decision. 

City of Detroit (Police Dept), Case No. C92 L-247 (June 
9, 1994). 

AU J Kurtz finds city violated PERA when it refused to 
turn over information requested by the union except upon a 
promise of secrecy. "The defense of confidentiality to an 
information request is very narrowly construed and rarely 
granted." AU Kurtz finds that the budgetary data requested 
is pubic information and nothing in the figures or dollar 
amounts would justify a ruling of confidentiality. No 
exceptions were filed to the decision. 

City of Detroit, Case No. C92 G-156 (June 10, 1994). 

Employer does not commit an unfair labor practice 
when it lays off an entire bargaining unit in response to 
unit's failure to ratify a tentative agreement. The employer 
has the inherent right to determine the size of its work force, 
and linking its request for wage concessions to layoffs is not 
per se evidence of an unlawful motive. MERC also found the 
city did not violate PERA by transferring the work done by 
this local to another bargaining unit, because the only work 
that was transferred was already done by the other unit. 
Furthermore, the second unit had accepted 10 percent 
concessions "so there would be an immediate savings in 
labor costs." Any work done by the unit not done by another 
unit was discontinued. 

Antrim Kalkaska Community Mental Health Services, 
Case No. C93 B-28 (June 10, 1994). 

MERC upholds AU J Lynch's determination that the 
employer interfered with the employees' right to engage in 
concerted protected activity finding that the employer linked 
or conditioned possible disciplinary action to the union's 
lawsuit or continuation of a grievance. MERC found that 
the record as a whole supported the conclusion that "by 
linking the two, the Employer had established a quid pro quo 
for the cessation of protected activity." 

NLRB: SUMMER UPDATE 

By George M. Mesrey 
Field Attorney - National Labor 

Relations Board 

The Board has issued a number of decisions in recent 
months of which practitioners should be aware. This article 
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shall serve to highlight some of the most important substan-
tive and procedural developments during this period. It 
should be noted, however, that the views expressed in this 
article are those of the author and not necessarily those of the 
National Labor Relations Board. 

JURISDICTIONAL DISPUTES/RACE AND 
GENDER 

In certain circumstances the Board has the authority to 
determine which union should be assigned certain work. 
The Board considers many factors when exercising this 
authority including certifications and collective bargaining 
agreements, employer preference and past practice, area 
practices, economy and efficiency of operations and relative 
skills of employees. In Laborers Local 172 (Henkels & 
McCoy, Inc.), 313 NLRB No. 166 (March 2, 1994), a 
dispute arose between the Laborers Union and the 
Electrical Workers regarding which union was entitled to 
perform the installation of electrical and telephone pipe and 
conduit at a construction site. The Laborers Union asserted 
that the Board should consider the fact that over half of its 
membership is composed of minorities and that a significant 
number of females are members. Although the Board awarded 
the work in question to the Laborers Union, it rejected the 
argument that it should expand the factors it assesses 
in resolving jurisdictional disputes to include the 
considerations of race and gender and the resulting impact 
of its awards on minority employment opportunities. 

FAILURE TO ANSWER COMPLAINT/ 
BANKRUPTCY 

In Cumberland Wood & Chair, 313 NLRB No. 224 
(May 17, 1994), the Employer failed to answer an unfair 
labor practice complaint. In a subsequent summary judg-
ment proceeding, the Employer defended its conduct on the 
ground that it had filed for bankruptcy and did not have the 
funds to secure legal counsel. The Board concluded that the 
lack of legal counsel is insufficient to justify the failure to 
file a timely answer. The Board also reaffirmed the well 
settled principle that the institution of bankruptcy proceed-
ings does not deprive it ofjurisdiction or authority to process 
an unfair labor practice case to its final disposition. Practi-
tioners should be aware, however, that the Board is still 
subject to the provisions of the Bankruptcy Code when it 
attempts to collect on its judgments. 

PROCEDURE IN REPRESENTATION CASE 
HEARINGS 

In Bennett Industries, Inc., 313 NLRB No. 254 (June 3, 
1994); an NLRB hearing officer refused to allow the 
Employer to introduce evidence regarding the supervisory 
status of certain employees in a pre-election hearing 
because the Employer refused to take a position on their 
status and their inclusion or exclusion from the bargaining 
unit. The Employer filed a request for review of the 
Regional determination which the Board denied. 
Practitioners should note that the Board made it clear that, 
absent changed circumstances, no party may litigate or, in 
effect, relitigate this type of issue through the challenge 



procedure when it had the opportunity to take a position on 
and litigate the issue at a pre-election hearing. 

BARGAINING UNITS/SECURITY GUARDS 

Under Section 9(b)(3) of the Act, the Board will not 
certify a union as the representative of a bargaining unit of 
guards if the union admits to membership employees other 
than guards. In Dynair Services, Inc., 314 NLRB No. 37 
(June 27, 1994) the Board discussed the application of 
Section 9(b)(3) of the Act to a union which represented 
guards in the public sector at the time it filed a petition to 
represent a unit of non-guards. The Employer argued that 
processing the petition "is clearly inconsistent with the 
legislative purpose of Section 9(b)(3) because it sanctions 
the precise conflict of loyalty the statute was designed to 
protect." 

In rejecting the Employer's argument, the Board 
observed that "the Act does not prohibit the Board from 
certifying a labor organization which itsel f represents guards 
as the representative of employees other than guards." The 
Board also rejected the Employer's argument on the 
independent ground that, as a matter of law, public 
employees are not guards within the meaning of the Act. 

ELECTION INTERFERENCE/PROUNION 
CONDUCT BY SUPERVISOR 

In Pacific Physician Services, Inc., 313 NLRB No. 200 
(April 29, 1994) a supervisor had meetings with employees 
during the months leading up to an election and told them 
that the benefits of having a union included better pay and 
benefits and job protection. The same supervisor also 
encouraged employees to vote for the union on numerous 
occasions. The Union won the election and the Employer 
filed an objection based on the supervisor's prounion 
conduct. 

The Board initially observed that there are two 
situations where prounion conduct by a statutory supervisor 
warrants setting aside an election: (1) when the employer 
takes no stand contrary to the supervisor's prounion 
conduct, thus leading the employees to believe that the 
employer favors the union; or (2) when the supervisor's 
prounion conduct coerces employees into supporting the 
union out of fear of future retaliation by, or rewards from, 
the supervisor. The Board applied this test and found that 
the Employer actively campaigned against the Union. Thus, 
there was no confusion in employees' minds as to where the 
Employer stood. The Board further found that there was no 
evidence that the supervisor's conduct was coercive. 
Instead, the statements were expressed as a personal opin-
ions without any hint of retaliation or reward. Consequently, 
the Board held that the supervisor's comments were not 
objectionable. 

SECTION 10(J) OF THE ACT 

NLRB General Counsel Fred Feinstein recently 
announced that he plans to seek interim injunctive relief 
under Section 10(j) of the Act in a wide variety of cases. It 
appears that this new emphasis on Section 10(j) will have a 
huge impact on litigation of unfair labor practices. 
Practitioners should be prepared to address this issue in 
NLRB cases, especially if the case involves substantial 
allegations of unlawful conduct during organizing drives. 
Practitioners should also be cognizant of the fact that, in the 
Sixth Circuit, the General Counsel need only establish that 
there is reasonable cause to believe that the unfair labor 
practices occurred and that the requested relief is just and 
proper. This emphasis on the Sixth Circuit is important 
because each circuit has a different standard for granting 
Section 10(j) relief. 
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