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FAMILY AND MEDICAL LEAVE 
ACT OF 1993 

By Leo H. Litowich 
Clary, Nantz, Wood, Hoffius, Rankin & Cooper 

On February 5, 1993, the Family and Medical Leave Act 
of 1993 (FMLA) became law. The Act takes effect on August 
5, 1993 or later in the case o f employees covered by collective 
bargaining agreements. Essentially, the Act gives eligible 
employees the right to take unpaid leave for family or medical 
reasons. 

The Act applies to employers of 50 or more employees 
and requires a total of up to 12 weeks of leave during any 12-
month period. The leave may be taken for one or more of the 
following reasons: 

1. The birth of a child 
2. The adoption of a child or the placement of a foster 

child; 
3. To care for a spouse, child, or parent who has a serious 

health condition; or 
4. The employee's own serious health condition that 

renders the employee incapable of performing the 
functions of his or her job. 

A "serious health condition" is defined by FMLA as an 
illness, injury, impairment, or physical or mental condition 
that involves inpatient care in a hospital, hospice, or 
residential medical care facility or continuing treatment by a 
health care provider. 

To be eligible for leave under FMLA, an employee must 
have been employed by the employer for at least 12 months 
and for at least 1,250 hours during the prior 12-month period. 
The Act sets forth special rules for employees of educational 
agencies, schools, and civil service employees. 

The Act does not require that the leave under the FMLA 
be paid. Leave may consist ofpaid leave, but whether the leave 
is paid or not is in the employer's discretion. Employers may 
require employees to use paid leave prior to taking unpaid 
leaves. Once paid time is depleted, the remainder of the 12 
weeks of leave may be unpaid. 

Where leave is to be taken for the birth or placement of a 
child for adoption or foster care (under paragraphs 1 or 2 
above), the leave may not be taken intermittently or on a 
reduced leave schedule unless the employee and employer 
agree otherwise. 

But where leave is taken to care for a sick family member 
or due to the employee's own serious health condition (under  

paragraphs 3 or 4 above), leave may be taken intermittently 
or on a reduced schedule when medically necessary (partial 
days or week). 

As a general rule, under FMLA the employee must 
provide at least 30 days' notice of the employee's intention to 
take leave, however under specific circumstances this notice 
may be shorter. 

Where an employee requests intermittent leave or leave 
on a reduced schedule due to a family member's or the 
employee's own serious health condition and the leave is 
foreseeable based on planned medical treatment, the employer 
may require the employee to change shifts or transfer to a 
temporary alternative job for which the employee is qualified 
and which better accommodates the leave than the employee's 
regular job. The temporary position must have the equivalent 
pay and benefits of the employee's regular job. 

Under the Act, an employer may require that any leave 
request based on a family member's or the employee's own 
serious health condition be supported by certification of a 
health care provider. There are specific requirements under 
FMLA concerning what the certification must contain. 
Procedures for second and potentially third opinions are 
included within the Act. 

With limited exceptions, most notably relating to certain 
"highly compensated employees," any eligible employee who 
takes leave is entitled to be restored to his or her old job or to 
an equivalent position with equivalent pay, benefits, and other 
terms and conditions of employment. 

The employer is required to maintain coverage under any 
group health plan for any employee who is taking family or 
medical leave under the Act. The coverage must be continued 
for the duration of the leave, at the same level and under the 
same conditions coverage would have been provided if no 
leave had been taken. However, if an employee fails to return 
to work after the period of leave expires, the employer may, 
subject to certain limited exceptions, recover the premium the 
employer paid for coverage during the leave period. 

It is unlawful for an employer to interfere with, restrain, 
or deny the exercise of rights given under FMLA. Actions to 
enforce the Act may be brought either by the affected 
employee or the Department of Labor. An employer found to 
have violated the Act will be potentially liable to any eligible 
employee affected by the violation for lost wages, cost of care, 
liquidated damages and attorneys fees. In addition, the court 
may order equitable relie f such as employment, reinstatement, 
and promotion of the employee. 

:Ali 1 6  1993 



INDEX 

Family and Medical Leave Act of 1993   1 
Administrative Developments in Act 312 
Arbitration   2 
U.S. Supreme Court Review  3 
Sixth Circuit/Federal District Court Review  5 
Michigan Supreme Court Update  7 
NLRB: Summer Update  7 
MERC Update  9 
Michigan Legislative Update  9 

STATEMENT OF EDITORIAL POLICY 

Labor and Employment Lawnotes is a quarterlynews-
letter published under the auspices of the Council of the 
Labor and Employment Law Section of the State Bar of 
Michigan as a service to section members. Views expressed 
in the articles and case commentaries appearing herein are 
those of the authors, not the Council, the Section or the State 
Bar at large. We encourage Section members and others 
interested in labor and employment law to submit articles and 
letters to the editor for possible publication. Please send them 
to the editor at 320N. Main St., Suite 400, Ann Arbor 48104. 

Paul E. Glendon, Editor 

C()UN(:IL 1)IRECTORY 

Chairperson 
John P. Hancock, Jr.   Detroit 

Vice-Chairperson 
Mary H. Job  East Lansing 

Secretary 
Paul E. Glendon  Ann Arbor 

Treasurer 
Paul M. Kara  Grand Rapids 

Council 
John F. Brady   Detroit 
Janet C. Cooper   Detroit 
Leonard D. Givens   Detroit 
Ronald R. Helveston   Detroit 
David J. Houston  Lansing 
Theodore R. Opperwall   Detroit 
Karen Smith Kienbaum  Dearborn 
Roger J. McClow  Southfield 
H. Rhett Pinsky  Grand Rapids 
Robert E. Proctor  I ansing 
Sheldon J. Stark   Detroit 
James A. White  Okemos 

Ex-Officio 
Robert A. McCormick   Detroit 

ADMINISTRATIVE 
DEVELOPMENTS IN ACT 312 

ARBITRATION 
By Shlomo Sperka, Director 

Bureau of Employment Relations 
The recent past has seen significant developments in the 

administration of the Compulsory Arbitration Act for Labor 
Disputes in Municipal Police and Fire Departments, 1969 
PA 312. Popularly known as Act 312, this Act provides a 
mechanism for the resolution of impasses in negotiating 
collective bargaining contracts covering uniformed police and 
fire service employees, emergency telephone operators and 
emergency medical service personnel employed by police or 
fire departments. Act 312 is administered by the three-member 
Michigan Employment Relations Commission, with the staff 
of the Bureau of Employment Relations of the Michigan 
Department of Labor providing the person power for that 
administration. Since some of these developments will result 
or have resulted in procedural changes, readers of Lawnotes 
may be interested as current or potential arbitrators or 
advocates. 

PROMULGATION OF RULES 

The Employment Relations Commission is in the process 
of promulgating rules for the administration of Act 312. In 
accord with the requirements of the Administrative 
Procedures Act, public hearings were held on February 5, 
1993, at which time comments were garnered on a draft 
proposal. The Commission has since met and considered all of 
the comments and revised the draft which will continue on to 
review by the Attorney General and, in due course, the 
legislature's Joint Committee on Administrative Rules. While 
the rules will impact many aspects of procedure, practitioners 
and parties should have no difficulty recognizing Act 312 and 
working under the rules as currently formulated. Copies o f the 
current revised draft of the rules are available. 

ARBITRATION PANEL MEMBERSHIP 

Section 5(2) of the Act calls for the Commission to 
establish a panel of arbitrators from which lists of three 
arbitrators are assigned to specific cases. In addition, the 
Commission maintains a panel for fact finding and for 
grievance arbitration. Although many arbitrators are members 
of all three panels, that is not automatic. At its meeting on May 
7,1993, the Commission passed upon pending applications for 
the panels and admitted a total of 23 new arbitrators to the 
panels. Of these, 13 were added to the Act 312 panel, 16 to the 
fact finding panel and 23 to the grievance arbitration panel. 
This brings the membership of the panels to 111 on the Act 312 
arbitration panel, 115 on the fact fmding panel and 148 on the 
grievance arbitration panel. The Commission will, of course, 
accept applications all year round, but will next consider 
applications in July, 1994. 

REMOVAL FROM PANEL 

At its May meeting the Commission adopted a procedure 
for removing names from the panels for inactivity. The 
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Commission resolved that an arbitrator's name will be 
removed from a panel if it has been submitted to parties at least 
five times within a three-year period and has not been chosen 
by the parties. 

in turn reflect on the credibility and acceptability of the results 
of the arbitration. 

Any reader can call the author of this article at 313/256-
-3540 with questions or for more information about these 
procedures or other aspects of the administration of Act 312. ELECTRONIC SELECTION 

The Bureau of Employment Relations will soon 
implement (and may have by the time you read this) a 
computerized random selection procedure for drawing up the 
lists assigned in each case. This initial selection is now done 
by a manual device, but this soon will be obsolete. All 
mediation, Act 312, fact finding and arbitration cases are 
currently part of a data processing system, as is our arbitrator 
data. This program will randomly select names from our list 
for the three-member panels furnished in fact finding and 
arbitration cases, as well as the appropriate size panel called 
for in grievance arbitration clauses. This procedure will save 
Bureau stafftime. In addition, this electronic selection has that 
extra aura of objectivity, credibility, and antisepsis that 
seems instinctively attributed to any process "untouched by 
human hands." 

ADVOCATES ON THE PANELS 

The Commission's panels have long included arbitrators 
who are also advocates. Some parties are uncomfortable with 
such panel members. As a result, several years ago the 
Commission adopted a policy that any party receiving a list of 
arbitrators or fact finders may ask that any advocate arbitrator 
be replaced with anon-advocate. Thus, no party is required to 
strike from the list until it has a satisfactory list, consisting of 
only non-advocate arbitrators. The arbitrator biography 
furnished to the parties with each name indicates current 
advocacy status. At its May meeting the Commission resolved 
to further emphasize and clarify this status. Allpanel members 
will be asked to update and clarify current and past advocacy. 
The list furnished to the parties will be modified to more 
clearly indicate if an arbitrator is an advocate, and the policy 
on substituting advocate names will be spelled out. 

STIPULATED SELECTION 

The Commission has had in effect, for several years, a 
policy permitting the parties to stipulate to the selection ofany 
arbitrator or fact finder from the Commission's panel. The 
commission has then made the appointment based on the 
stipulation. At its May, 1993 meeting, the Commission 
reiterated that policy and also expanded it somewhat. The 
Commission will accept stipulations by the parties to an 
arbitrator qualified to be on the panel. Although not yet spelled 
out in full detail, the arbitrator agreed on by the parties, if 
otherwise statutorily qualified, would be admitted to the panel 
and then appointed to the case. This procedure is also 
contained in the proposed rules but has been adopted as a 
policy in the interim pending promulgation of the rules. 

Looking at some of the changes described above, users of 
Act 312 will find a selection and appointment process more 
responsive to the parties, more flexible, and more "user-
friendly." Additional party involvement in the selection 
process should increase the acceptability of the arbitrator and 

U.S. SUPREME COURT REVIEW 
By Lauren A. Rousseau-Rohl 

Office of General Counsel 
Ford Motor Company 

Supreme Court Redefines Burden of Proof in Title VII 
Discrimination Cases 

In St. Mary's Honor Center v Hicks, No. 92-602 (U.S. 
Sup.Ct., 6/25/93), the Supreme Court reviewed the shifting 
burden o fproo f in Title VII discriminatory treatment cases that 
was established in McDonnell Douglas Corp. v Green, 411 
U.S. 792 (1973). UnderMcDonnell Douglas, the plaintiffmust 
first establish a prima facie case of discrimination. If such a 
case is established, a presumption arises that the defendant 
employer unlawfully discriminated against the plaintiff. The 
burden of production shifts to the defendant to articulate a 
legitimate nondiscriminatory reason for its actions. If the 
defendant does so, the burden of production shifts to the 
plaintiff to establish that the defendant's pro ferred reason was 
pretextual. 

The Court addressed the-burden of proof issue in order to 
resolve a split in the circuits. Some courts had held that once 
pretext was established no further evidence was required and 
judgment must be awarded to the plaintiff. Other courts had 
held that even where pretext was shown, the plaintiff was still 
required to prove that the true reason for the employer's 
actions was discrimination. The Sixth Circuit has come out on 
both sides of this split. Compare Tye v Board ofEd ofPolaris 
Joint Vocational School Dist., 811 F.2d 315, 320 (6th Cir. 
1987) with Galbraith v Northern Telecom, Inc., 944 F.2d 275, 
282-283 (6th Cir. 1991). 

In Hicks , the Supreme Court reversed the Eighth Circuit's 
decision that judgment must be granted for the plaintiff upon 
a showing of pretext. The Court held that a defendant's 
articulation of a nondiscriminatory reason for its actions, 
whether ultimately persuasive or not, satisfied the burden of 
production and rebutted the presumption of discrimination 
arising from the plaintiffs establishment of a prima facie 
case. Instead, once pretext is shown, the trier of fact must 
decide the ultimate question of fact— whether the employer's 
actions were motivated by discrimination. 

Discharge to Avoid Pension Payments Not Necessarily Age 
Discrimination 

In Hazen Paper Co. v Biggins ,123L.Ed.2d338,113 S.Ct. 
1701(4/20/93), a unanimous Supreme Court held that the 
firing of an employee a few weeks prior to the vesting of his 

Continued on page 4 
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U.S. SUPREME COURT REVIEW —  Court Denies Review of ERISA Preemption of State Fraud 
Continued from page 3 
 Claim 

pension for purposes of avoiding pension payments does not 
in itself constitute age discrimination. According to the Court, 
liability in disparate treatment cases depends on whether the 
protected characteristic — in this case, age — actually 
motivated the employer's actions. Where the employer's 
actions are based on factors other than age, there is no liability 
under the Age Discrimination in Employment Act, even if the 
motivating factor is correlated with age, as pension status 
usually is. 

The court also reiterated that a plaintiff can obtain double 
damages under the federal age bias statute if he can show that 
the employer knew that or showed reckless disregard for 
whether its conduct violated the ADEA. The Court rejected the 
assertion that employers should be liable for double damages 
only if their conduct was egregious or outrageous. 

Saudi Arabia Not Held Liable For Arrest and Torture of 
American Employee 

In Saudi Arabia v Nelson,123 L.Ed.24:147, 113 S.Ct. 1471 
(3/23/93), the plaintiff was recruited and employed by the 
Saudi Arabian government to work at a government-owned 
hospital in Riyadh. While so employed, the plaintiff was 
allegedly arrested and tortured by the Saudi government for 
complaining about safety hazards. He filed suit against the 
Saudi government, which responded that it took the actions 
against the plaintiff because he had submitted a false diploma 
from the Massachusetts Institute of Technology during the 
application process. Despite the admitted nexus between the 
plaintiff's recruitment and his subsequent detention and 
torture, the Supreme Court ruled that the lawsuit could not be 
sustained. The Court noted that the plaintiffs lawsuit sought 
damages for personal injuries, and held that such a lawsuit is 
not "based upon a commercial activity" within the meaning 
of the Foreign Sovereign Immunities Act of 1976. The Court 
added that the exercise of police powers has long been 
understood to be "peculiarly sovereign in nature." 

Beneficiaries Cannot Recover Damages From Outside 
Advisors to Pension Plans 

In a 5-4 decision, the Supreme Court held that money 
damages rannot be recovered by pension plan recipients 
against outsiders such as actuaries, accountants or attorneys 
who assisted in a breach of fiduciary duty by the plan trustee 
(Mertens v Hewitt Associates, 1993 U.S. LEXIS 3742, 61 
U.S.L.W. 4510 [6/1/93]). Justice Scalia, writing for the Court, 
noted that ERISA "allocates liability for plan-related mis-
deeds in reasonable proportion to respective actors' power to 
control and prevent the misdeeds." Permitting recovery against 
outside advisors who have no real power to control the plan's 
actions would upset the balance between ERISA' s competing 
aims of benefiting employees and containing pension costs, 
the Court said. Justice White dissented, stating that the 
majority's decision diminishes the protections available to 
pension recipients under the Act. ChiefJustice Rehnquist and 
Justices Stevens and O'Conner joined in the dissent. 

In Sansonv General Motors, 123 L.E41.2d 146, 113 S.Ct. 
1578 (3/22/93), the Supreme Court declined to review a 
decision of the Eleventh Circuit holding that the Employee 
Retirement Income Security Act of 1974 ("ERISA") pre-
empts a state claim that General Motors fraudulently misrep-
resented the future availability of special enhanced pension 
benefits. The appeals court stated that ERISA preemption 
applies because the existence of a pension plan subject to 
ERISA was "a critical factor" in the case. 

Court Denies Review ofRuling That GMMisled Employees 
Regarding Severance 

The Supreme Court refused to review a Sixth Circuit 
decision holding that GM violated ERISA by misleading 
employees about their eligibility for a severance plan (General 
Motors Corp. v Drennan, 1993 U.S. LEXIS 3613,61 U.S.L.W. 
3787 [5/24/93]). The case arose form GM's closure of its 
Norwood plant and consequent layoff of the Norwood union 
employees. GM offered the employees a severance package 
known as the Supplemental Unemployment Benefit ("SUB"). 
At the time, another severance plan known as the Voluntary 
Termination of Employment Program ("VTEP") existed 
which offered amore extensive benefit. The Norwood workers 
asked about the plan and were allegedly told that it would 
never be available to them. In fact, GM had been negotiating 
with the union to offer the VTEP plan to the employees. After 
the plaintiffs opted for the SUB plan,GM and the union agreed 
to offer VTEP to laid off Norwood employees with 10 or more 
years of service. The plaintiffs filed suit to recover the 
difference between the two severance plans. GM could be 
liable for up to $7 million in damages as a result ofthe Supreme 
Court's denial of review. 

Transfer of Property to Pension Plan Taxable 

In Internal Revenue Service v Keystone Consolidated 
Industries Inc. , 1993 U.S. LEXIS 3565,61 U.S.L.W. 4481 (5/ 
24/93), the Supreme Court held that the contribution of 
property to a pension plan for purposes of satisfying the 
sponsoring employer's funding obligation is a prohibited 
"sale or exchange" of property subject to a federal excise tax. 
Section 4975 of the Internal Revenue Code prohibits certain 
transactions between a pension plan and a sponsoring em-
ployer, including any direct or indirect sale or exchange of 
property. The employer in Keystone argued that its transfers of 
property to its pension plan were not "sales or exchanges", but 
the Court disagreed, stating that under settled judicial and 
administrative interpretation, the transfer of property in satis-
faction of a monetary obligation was considered a sale or 
exchange. 

Court Approves Union-OnlyRequirementFor State Project 

A unanimous Supreme Court held in Building and Con-
struction Trades Council of the Metropolitan District v Asso-
ciated Builders and Contractors of Massachusetts/Rhode 
Island,122 L.Ed.2d 565, 113 St.Ct. 1190 (3/8/93), that a state 
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is free to implement an otherwise lawful prehire collective 
bargaining agreement negotiated by private parties when it 
acts as the owner o fa construction project. The Court's holding 
reversed a First Circuit decision which held that a state's 
implementation of such an agreement violates federal labor 
law by permitting state intrusion on the collective bargaining 
process. In reversing the First Circuit, the Supreme Court drew 
a distinction between the government as a regulator and the 
government as proprietor. The Court stated that when the 
government acts as a proprietor in the marketplace, it is not 
performing a regulation or policy-making role and thus is not 
engaging in activities affecting labor that might be preempted 
by federal labor law. 

Public Employers Given More Freedom to Provide 
Compensatory Time 

A Supreme Court interpretation of a 1985 amendment to 
the Fair Labor Standards Act will give state and local govern-
ments more freedom to provide employees with time off in lieu 
of overtime pay. In Moreau v laevenhagen, 123 L.Ed.2d 584, 
113 S.Ct. 1905 (5/3/93), the Court held that the amendment to 
the Act requires public employers to bargain over compensa-
tory time only when the employees's representative has the 
authority to negotiate an agreement regarding the same. The 
union in Moreau did not have such authority, as the county 
prohibited public-sector collective bargaining. 

SIXTH CIRCUIT/FEDERAL 
DISTRICT COURT REVIEW 

By David J. Houston and Jeffrey L. Nyquist 
Foster, Swift, Collins & Smith, P.0 

TITLE VII ACTION NOT TIME-BARRED WHERE 
MOTION TO PROCEED IN FORMA PAUPERIS IS 
FILED WITHIN 90 DAYS OF RECEIPT OF RIGHT TO 
SUE LETTER; Zamani v Department of Natural Sources, 
(VV.D. Mich., Decided March 19, 1993). 

Under Title VII, aplaintiffmust file suit within ninety (90) 
days of receipt of a "Right to Sue" letter from the EEOC. The 
time for filing the complaint must be extended in cases where 
the plaintiff attempts to proceed in forma pauperis. 

The plaintiff received a Right to Sue letter from the EEOC 
on May 9. On August 3 the plaintiff filed a motion to proceed 
in forma pauperis. The plaintiff attached to his motion his 
complaint for race discrimination claim in violation of Title 
VII. The plaintiff's motion was denied and he filed the 
complaint on August 17. The defendant filed a motion to 
dismiss arguing that the complaint was time barred. 

The court noted that according to the practice established 
in the Western District of Michigan, complaints are not filed 
until motions to proceed in forma pauperis are resolved. The 
court held that the date on which a plaintiff files a motion to 
proceed in forma pauperis shall be deemed the date of filing. 
The court reserved an exception to its ruling for cases in which 
there is a showing of bad faith in filing the motion. 

WORKERS' COMPENSATION CLAIM REDEMPTION 
BARS EMPLOYMENT DISCRIMINATION SUIT; 
Grable v The Corporation Co, (W.D.Mich., Decided March 
29, 1993). 

In this case the plaintiff received several work related 
injuries during her employment. The plaintiff filed a workers' 
compensation claim which she eventually redeemed. As part 
of the redemption the plaintiff signed a general release surren-
dering "all claims or rights (except vested pension rights) 
which I may have or which may result from my employment 
or termination of my employment." 

After the workers' compensation claim was redeemed 
and the release executed, the plaintiff claimed discrimination 
in violation of the Elliott-Larsen Civil Rights Act. The court 
dismissed the plaintiff's case holding that in light of the plain 
language of the release, her civil rights claims were barred. 

POLICY THAT SUBJECTS EMPLOYEES' PAY TO 
REDUCTION DOES NOT ALTER SALARIED STATUS 
UNDER TICE FLSA WHERE PAY HAS NOT BEEN 
REDUCED; Michigan Association of Governmental 
Employees v Michigan Department of Corrections, 992 F.2d 
82 (6th Cir. 1993). 

In order to be considered exempt as an executive, admin-
istrator, or professional from the overtime provisions of the 
Fair Labor Standards Act 29 U.S.C. §§201 et seq. ("FLSA"), 
the employee must be paid "on a salary basis." The applicable 
Department of Labor regulations prohibit an employer from 
subjecting the pay of salaried employees to reductions for 
absences of less than a full day. The phrase "subject to 
reduction" has been given different meaning in the federal 
courts. 

In this case, the plaintiffs, supervisory employees in the 
Michigan Department of Corrections, filed a class action 
under the Fair Labor Standards Act to recover unpaid over-
time. The plaintiffs relied upon a written policy of the 
employer that allowed for deductions for absences of less than 
a day. The plaintiffs did not, however, provide the court with 
any evidence that the defendant had actually reduced pay for 
absences of less than one day. The defendant asserted that in 
spite of the written policy, it would not reduce compensation 
for such absences. 

The court of appeals affirmed the trial court's ruling that 
the plaintiffs were salaried employees and, therefore, not 
entitled to overtime pay under the FLSA. In reaching this 
decision the court of appeals relied upon an affidavit supplied 
by the defendant's director of labor relations stating that it 
would not reduce the plaintiffs' pay for such absences. 

NO ULP WHERE MASS LAYOFF RESULTS FROM 
BUSINESS DECLINE; NLRB v Vemco, Inc, 989 F.2d 1468 
(6th Cir., 1993). 

A mass layoff is not an unfair labor practice where there 
is a showing of a business justification for the layoff. In the 
reported case the employer was a supplier to the automobile 
industry. The employer experienced paint problems when it 

Continued on page 6 
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SIXTH CIRCUIT/FEDERAL 
DISTRICT COURT REVIEW — 
Continued from page 5 

commenced operations in 1988. To maintain a sufficient 
supply to its customers it hired more employees. In early 1989 
it did not receive a contract to supply parts to Ford Motor 
Company. As aresult of its failure to get the contract with Ford 
and its overstaffing, the employer planned a permanent layoff 
of 60 employees for March 1989. The employer was notified 
on March 17, 1989, the day the layoff began, that employees 
were conducting an organizing effort. 

The NLRB determined that the layoff was an unfair labor 
practice because it was motivated by anti-union animus. The 
NLRB ordered the employer to bargain with the union. The 
NLRB petitioned the court for enforcement of the bargaining 
order. The court of appeals held that the NLRB had sufficient 
evidence to establish that the layoff was a response to the 
organizing effort. The Court held further, however, that the 
NLRB could not establish the critical element of causation 
because the employer demonstrated that it had a legitimate 
business justification for the layoff. 

The court also determined that the NLRB's bargaining 
order was inapproprite because the record showed that only a 
minority of the eligible employees had submitted union 
authorization cards. The court, relying on Florsheim Shoe 
Store Co. v IVLRB ,565 F.2d 1240 (2d Cir., 1977), did not count 
the cards signed by the laid off employees. The court held that 
without majority status the union was not entitled to bargain 
with the employer. The court held that the NLRB should have 
ordered another election for the purpose of determining if the 
union had enough support for certification. 

LAID-OFF EMPLOYEES WHO DO NOT HAVE A 
REASONABLE EXPECTATION OF RECALL MAY 
NOT VOTE IN A UNION ELECTION; NLRB v Ideal 
Macaroni Co, 989 F.2d 880 (6th Cir., 1993). 

Generally, laid-off employees may vote in a union elec-
tion if they reasonably expect to be recalled to work. In the 
reported case the employer hired new employees to meet 
production demands. A few months later the employees were 
laid off and informed that they might be called back for 
temporary work in the summer. The employees were never 
recalled. In May of that year a union election was held. The 
election ended in a tie. The union petitioned the NLRB to 
have the laid-off employees' votes counted. The NLRB 
granted the petition. As a result of the laid-off employees, 
votes, the union won the election. The employer refused to 
recognize the union. 

The Sixth Circuit held that laid-off employees may vote 
in a union election when they have a reasonable expectation 
that they will be recalled to work. The court found that the 
employees in this case had no reasonable expectation of recall 
and, therefore the votes of the laid-off employees should not 
have been counted. In reaching its decision, the court relied 
upon the fact that there was not substantial evidence to predict 
re-hire of the employees at the tune of the election, that the 
employer had a legitimate business reason for laying off the  

employees and that reason was unrelated to the union 
campaign, and that the employer had not hired replacements 
for the laid off employees. 

JOKES OR FOUL LANGUAGE NOT DIRECTED AT 
THE EMPLOYEE DO NOT ESTABLISH A PRIMA 
FACIE CASE OF SEXUAL HARASSMENT; McKee v 
Ram Products, Inc (W.D. Mich., Decided April 23, 
1993) and Terhune v Frank, (W.D. Mich., Decided April 
23, 1993). 

Sexually explicit jokes or language are often relied upon 
to establish aprimafacie case of sexual harassment based upon 
a hostile work environment. Where the jokes or foul language 
are not directed at the plaintiff, related only to the plaintiff's 
gender, or directed only at members ofplaintiff's gender, such 
jokes or language do not establish a claim. 

In Terhune, the plaintiff complained that her supervisor 
repeated sexual jokes but admitted that the jokes were not 
directed toward her and she did not hear him telling the jokes. 
The court held that the plaintiff had not shown that the jokes 
were explicit or directed at her and therefore concluded that the 
plaintiff had failed to support her claim. 

The plaintiff also alleged that she confronted her 
supervisor over the jokes and that she was discharged in 
retaliation for that confrontation. The court granted summary 
judgment with respect to the retaliation claim holding that the 
plaintiff never discussed sexual harassment during the 
confrontation or at any time prior to her discharge. In addition, 
the court held that the defendant had a legitimate reason for 
discharging the plaintiff and that the confrontation was not a 
factor in the discharge. 

In McKee, the plaintiff quit her job with the defendant 
employer and filed a sexual harassment claim under the 
Elliott-Larsen Civil Rights Act. The plaintiff complained that 
her co-workers used foul language and it resulted in asexually 
hostile working environment. The court held that the foul 
language was not sexual harassment because it was directed at 
men and women equally. The court held further that the 
plaintiff had failed to demonstrate that the foul language 
interfered in any way with her work. The court also held that 
the plaintiff failed to complain about the foul language to 
the employer. 

THE ADA DOES NOT APPLY TO CLAIMS ARISING 
BEFORE ITS EFFECTIVE DATE; Morrison v Detroit - 
Macomb Hospital Corp, (E.D. Mich., Decided January 
25, 1993). 

The plaintiff injured her shoulder at work in 1981. She 
received disability leave and workers' compensation benefits 
from her employer. Eventually she filed a workers' 
compensation claim and a discrimination claim under the 
Michigan Handicappers' Civil Rights Act. 

In 1988, she quit her job. The employer made several 
offers of re-employment all of which the plaintiff rejected. A 
state workers' compensation magistrate determined that the 
plaintiff was partially disabled but denied her benefits because 
she refused her employer's offers of re-employment. The state 
court denied her handicappers' discrimination claim holding 
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that the workers' compensation magistrate's determination 
that she was disabled established that she was unable to 
perform her previous work. The state court, relying on Morawa 
v Consolidated Rail Corp., 685 F. Supp. 619 (E.D. Mich, 
1986), held that the plaintiff was estopped from asserting a 
position in the handicap discrimination suit that was 
inconsistent with the position the plaintiff had taken in the 
workers' compensation claim. 

The plaintiff then filed suit in federal court under the 
ADA. The district court granted the defendant's motion for 
summary judgment holding that it would not apply the ADA 
retroactively and that the plaintiff had not properly alleged a 
"continuing violation" of the ADA. The court held further that 
the plaintiff could not bring an ADA claim because she had not 
filed a complaint with the EEOC before filing suit. 

MICHIGAN SUPREME COURT 
UPDATE 

By David A. Rhem 

Varnum, Riddering, Schmidt & Howlett 
The Michigan Supreme Court in Radtke v Everett, No. 

92582, soundly rejected the controversial "reasonable woman" 
standard for determining whether a "hostile environment" 
exists in sexual harassment cases. The court, instead, adopted 
an "objective reasonableness" standard. The test is whether, 
under all the circumstances, a reasonable person would have 
considered the harassing conduct as "substantially interfer-
ing" with his or her employment, or whether the conduct had 
the purpose or effect of creating such an environment. The 
other significant aspect of the opinion was the court's 
determination that although "generally insufficient," a "single 
incident" may be enough to support a hostile environment 
claim if the harassment is "severe" and "is perpetrated by an 
employer in a closely knit working environment." The Radtke 
rase, for instance, involved the conduct of a partner in a two-
person veterinary practice. Two other possible "single 
incident" scenarios referenced by the court were rape and 
violent sexual assault. In discussing an employer's liability for 
a hostile environment created by a supervisor or co-employee, 
the court stated that an employer can avoid liability by talcing 
"prompt and appropriate remedial action" upon notice of an 
alleged hostile environment. 

NLRB: SUMMER UPDATE 
By George M. Mesrey, Field Attorney 

National Labor Relations Board 
The Board has issued a number o f de ci sions during the last 

three months of which practitioners should be aware. This 
article will serve to highlight some of the most important 
substantive and procedural developments during this period. 

It should be noted, however, that the views expressed in this 
article are those of the author and not necessarily those of the 
National Labor Relation Board. 

UNION FINES FOR CROSSING PICKET LINE 

In Pattern Makers (Rite Industrial Model), 310 NLRB 
No. 153 (March 31, 1993), the Board modified its standard for 
determining when a union member's mailed resignation to his 
or her union is effective. The Board noted initially that it is 
undisputed that a union violates Section 8(b)(1)(A) of the Act 
if it disciplines an employee for conduct engaged in after the 
employee has resigned from the union. In the instant case, an 
employee was fined for crossing apicket line to return to work 
four days after he mailed his resignation to the Union. The 
Union actually received the resignation a few hours after it 
levied the fine. 

The Board reviewed the existing precedent in the area and 
determined that the current rules concerning the effective date 
ofmailed resignations were somewhat convoluted and did not 
allow the parties to properly assess the legal consequences of 
their conduct with a reasonable degree of certainty. Conse-
quently, the Board formulated a new standard which provides 
that a labor organization may require, as a condition of 
resignation from membership, that a member provide written 
notification of his or her intention to resign from the labor 
organization. When the member personally serves an agent of 
the labor organization, including the business agent at the 
member's workplace, as well as the union hall, with a notice 
of resignation, the resignation shall be effective upon receipt. 
When service of the resignatibn is by mail, the effective time 
and date of the resignation shall be 12:01 a.m. local time on the 
day following deposit in the mail. The day regarded as the date 
of deposit shall be determined by the postmark. This rule 
applies to all methods of mail delivery, including but not 
limited to regular mail, certified mail, registered mail and 
special delivery. 

RESERVATION OF EVIDENCE CLAUSE 

In Ratliff Trucking Corp., 310 NLRB No. 210 (April 30, 
1993), the Board narrowly interpreted a reservation of 
evidence clause in a settlement agreement. The text of the 
reservation of evidence clause at issue is as follows: 

This Settlement Agreement settles only the unfair 
labor practices alleged in the above-captioned case, 
and does not constitute a settlement ofany other case. 
It does not preclude persons from filing, or the 
National Labor Relations Board from prosecuting, 
unfair labor practices based upon events which 
precede the date of the approval of the Settlement 
Agreement. 
In Ratliff, the Board had to decide whether the Union 

lawfully maintained and enforced a union security clause. In 
a prior case, the same union security clause was scrutinized on 
other grounds. The settlement agreement in the prior case 
contained the above reservation of evidence clause. Essen-
tially, the Board held that since the union-security clause at 
issue in the present case was ruled upon in part in the prior case, 

Continued on page 8 
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it did not constitute an"event" within the meaning of the above 
reservation of evidence clause. Therefore, the General 
Counsel was barred from relitigating any aspect of the legality 
of the union security clause in the current case. Practitioners 
should be aware of this decision whenever they are confronted 
with a reservation of evidence clause, especially if there is 
ongoing protected activity. 

WITHDRAWAL OF RECOGNITION 

In a recent case, an Employer withdrew recognition of a 
Union after it conducted a poll of its unionized employees. 
Wagon Wheel Bowl, 310 NLRB No. 144 (March 31, 1993). 
The issue before the Board was whether the Employer had 
sufficient objective evidence to support a reasonable doubt of 
the Union's continued majority status and thus warrant the 
polling of its employees. 

To conduct the poll, the Employer relied upon the follow-
ing considerations: (1) an unspecified number of unit 
employees complained to the Employer's president that the 
health insurance plan under the collective bargaining agree-
ment was inadequate and that the Union representative had not 
been to the plant for a number of years; (2) an employee asked 
the Employer's president why the employees could not get a 
better health insurance plan; (3) one or two employees asked 
the Employer's president how they could get out of the Union 
so they could get a health insurance plan similar to the plan 
being provided to the non-unit employees; (4) the Employer's 
president overheard unit employees talking among them-
selves, asking why they were paying union dues if a Union 
representative was never around; (5) the Employer's president 
heard unnamed employees complaining about the Union; and 
(6) the Employer's president overheard unnamed unit 
employees complaining about an increase in union dues and 
that the union agents were never around. 

The Board concluded that most of the statements 
allegedly overheard by the Employer's president were expres-
sions of employee dissatisfaction with the quality of the 
representation and not employee desire to get rid of the Union. 
The Board also noted that all the statements were not closely 
related to the time period surrounding the poll. Moreover, the 
majority of these statements were not objective identifiable 
events which the board normally finds to qualitatively satisfy 
withdrawal of recognition. In short, the Board found that the 
Employer failed to establish that it had adequate objective 
considerations to justify conducting a poll of its unit 
employees and subsequently withdrawing recognition. 

DOUBLE BREASTED OPERATIONS 

In Carpenters District Council ofNortheastOhio (Alessi° 
Construction), 310 NLRB No. 17/ (April 5, 1993), the Union 
insisted to impasse on the inclusion of an anti-dual-shop clause 
in the parties' collective bargaining agreement. An anti-dual-
shop clause is designed to prevent or discourage a unionized 
employer from maintaining an affiliation with a non-union 
company in a so-called double-breasting arrangement. The 

Board concluded that the clause had illegal secondary objec-
tives within the meaning of Section 8(e) of the Act and as such, 
the Union violated Section 8(b)(3) of the Act when it insisted 
to impasse on the illegal clause. 

In reaching this conclusion, the Board set forth a clear 
statement of the law in this area. In particular, the Board stated 
that an agreement is unlawful under Section 8(e) if (1) it is an 
agreement to cease doing business with another person; (2) it 
has secondary, as opposed to primary, work preservation 
objectives; and (3) is not saved by coming within the terms of 
the construction industry proviso of Section 8(e). If a labor 
organization insists to impasse on a provision that is not a 
mandatory subject of bargaining either because it embodies a 
permissive subject or as in this case, is unlawful, it will violate 
Section 8(b)(3). Practitioners should also note that the Board 
discussed the construction industry proviso at length and, 
based upon rules of statutory construction and Congressional 
intent, concluded that it must be strictly construed to exclude 
anti-dual-shop clauses. 

MERC UPDATE 
By Kathryn A. VanDagens 

White, Beekman, Przybylowicz, Schneider and 
Baird, P.C. 

City of Detroit (Environmental Protection and Main-
tenance, C76 B-41 & CU76 B-5 (4/16/93). 

In a Decision and Order on Remand from the Supreme 
Court in GoolsbyvDetroit419 Mich 651 (1984), MERC found 
that although the contract was not breached, it could award fair 
and reasonable attorney's fees in the amount of $20,000 
stemming from the Union's negligent failure to dispose of 
Charging Party's grievance by means other than by merely 
allowing contractual time periods to expire. MERC held that 
although no backpay could be awarded to the Charging 
Parties, they were "due some amount to compensate them for 
their being required to seek legal services because of the 
union's negligent failure to notify them of either its intent not 
to pursue the claim to arbitration or its negligent failure to 
pursue the Charging Parties' claim to arbitration within the 
time frame set out by the collective bargaining agreement." 
MERC's justification for the award of costs and fees was that 
Charging Parties "would not have been involved in this 
litigation if the Respondent Union had not been negligent." 

ALJWicicing recommended no reliefto Charging Parties, 
because it was clear the unexplained failure to process the 
grievance did no harm to the Charging Parties, because the 
Employer had not breached the collective bargaining agree-
ment and, thus, the grievance was not meritorious, anyway. 

City of Warren, C91 D-89 (4/19/93). 

MERC reverses AU J and finds City violated its bargain-
ing obligation by failure to notify and afford Charging Party 
the opportunity to collectively bargain relative to drug testing 
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imposed upon bargaining unit members. The City was part of 
a County-wide cooperative of law enforcement agencies 
called COMET. When COMET began requiring drug testing 
of those officers assigned to the cooperative, the officer 
assigned to COMET from Warren agreed to the testing. The 
union was not notified by the employer or the employee that 
its member would be subjected to testing. All Wicking, 
although overturned by the Commission, wrote that the idea 
that a union would demand to bargain over drug testing for 
officers assigned to a drug fighting law enforcement team is 
"patently ridiculous." He wrote that the only reasons which 
came to his mind as to why a union would make such a demand 
in these circumstances were, "1) the Union favors the use of 
drugs, 2) the Union knows it[s] members use illegal drugs and 
seeks to protect them, 3) the local bargaining representatives 
are in league with those who sell the stuff." MERC wrote that 
drug testing ofpublic employees as a condition ofemployment 
as a mandatory subject of bargaining "is no longer open to 
question in the State of Michigan." 

Michigan Technological University,  C91 F-149 (4/15/93). 

A union was awarded attorney fees after successfully 
charging the Employer with an unfair labor practice when the 
University refused to recognize the union as the bargaining 
representative for a certain employee, claiming that after an 
internal audit of the position, he should no longer be in the 
bargaining unit. However, the AU J found that there had been 
no change in the employee's duties since MERC's determina-
tion that his position should be in the unit and ordered the 
restoration of the position to the bargaining unit, reimburse-
ment of lost dues and payment of attorney fees and costs. No 
exceptions were filed to the All's Decision and Recom-
mended Order. 

Michigan State University Board of Trustees,  UC88 B-14 
& C88 L-331 (5/11/93). 

MERC failed to order the restoration of positions unlaw-
fully removed from the Charging Party's bargaining unit 
without prior bargaining, finding that the bargaining unit 
changes could not be separated from classification, title and 
grade changes, which resulted from an outside agency's study 
and had been in effect for more than four years. It found that 
to undo what had been done would result in "hopeless confu-
sion" and ordered the University to cease and desist from the 
conduct in the future and to post notices of its violations. 

City of Southfield,  C91 D-95 (May 18, 1993). 

City did not commit unfair labor practice because union 
failed to prove that the employer transferred exclusive 
bargaining unit work to non-unit individuals without notice or 
bargaining. MERC held that it was not clear that the work was 
exclusively bargaining unit work; or that there was an adverse 
impact on unit employees. Finally, MERC held that because 
the work was transferred in order to effect a more efficient 
operation, and the decision was not directly based on labor 
costs, it was not amendable to collective bargaining process. 

MICHIGAN LEGISLATIVE UPDATE 
By Chris Kuzara and Tim Van Win gen 

Legislative Service Bureau 
Six months into the new legislative session, little has been 

accomplished in the labor arena, which has taken a backseat 
to the reform of school finance, property taxes, and medical 
malpractice and automobile insurance regulation. Still, a slew 
of labor, employment, and civil rights related bills have been 
introduced, thus holding out the possibility of movement on 
these issues, and some legislation that was extensively debated 
last year was positioned for the fast track this session. High-
lights of this legislation follow. 

Teacher Tenure Reform Enacted 

A pair of house bills recently enacted by the Legislature 
(House Bill Nos. 4112 and 4209, assigned Public Act Nos. 59 
and 60, respectively) make significant changes in the system 
for awarding tenure to teachers and for discharging tenured 
teachers. The bills were passed with bipartisan support and the 
endorsement of both teacher unions and management groups 
after almost two years of negotiation and compromise. 

PA 59 changes several definitions and requirements for 
obtaining tenure. Specifically, the act does all of the following: 

1. Extends the probationary period for newly employed 
teachers from two to four years, with grandparent 
language for teachers under contract before the act's 
June 11, 1993 effective date. 

2. Doubles the probationary period for teachers who 
change districts from one to two years, again with a 
grandparenting provision. 

3. Requires districts to prepare and implement an indi-
vidualized development plan for each probationary 
teacher employed more than one full school year and 
to conduct certain performance evaluations and class-
room observations for these teachers. 

4. Requires districts to conduct periodic performance 
evaluations and classroom observations for tenured 
teachers and to provide individualized development 
plans for tenured teachers whose performance is less 
than satisfactory. 

5. Limits statutory recall rights for laid-off tenured 
teachers to three years. 

6. Modifies the definition of "teacher" to include certain 
noncertificated teachers for the purpose of serving the 
probationary period. 

7. Clarifies the definition of a "certificated" teacher. 

8. Clarifies the tenure status of teachers employed in 
consortium programs. Generally, a teacher who was 
previously on continuing tenure in a participating 
district has tenure only in that district, and a teacher 

Continued on page 10 
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who was not previously on continuing tenure in a 
participating district has tenure only in the district that 
is the fiscal agent for the consortium. 

9. Provides that teachers who complete the probationary 
period as adult education teachers have tenure only as 
adult education teachers and not for elementary and 
secondary education, and vice-versa. 

PA 60 revamps the procedures for conducting tenure 
hearings and allows a school board to suspend a teacher 
without pay for up to three days without being subject to tenure 
proceedings. The procedural changes, which are the main 
focus of the act, are intended to streamline the tenure process 
by eliminating one level of de novo hearings. Instead of the 
current system of a full trial-type hearing before the school 
board and a full de novo evidentiary hearing before the state 
tenure commission, the initial hearing on charges against a 
tenured teacher will be held before an administrative law judge 
employed by the Department of Education. The hearing will 
be conducted in the county in which the school district is 
located or, if agreed to by the parties, in Lansing. The 
administrativelaw judge 's preliminary decision and order will 
be submitted to the tenure commission, and the tenure 
commission's review will be limited to the record developed 
at the hearing and the exceptions raised by the parties. Appeal 
from a final tenure commission decision and order is directly 
to the Court of Appeals. 

The major argument cited by all supporters of the revised 
procedures is the expected reduction in time and expense from 
the current system. As opposed to tenure proceedings that can 
go on for years, the strict timelines in the new procedures 
should result in a final tenure commission order less than a year 
after a school board decides to initiate proceedings. 

Because of concerns over whether the Department of 
Education could meet the timelines with its current staffing 
levels, PA 60 was amended just before its final passage to 
include an effective date of October 1, 1993, and money is 
included in the 1993-94 Department of Education appropria-
tions bill to allow the hiring of four new administrative law 
judges. Assuming this funding remains in the final 1993-94 
budget, the department anticipates that the timelines can 
be met. 

PA 60 also includes a provision that the new procedures 
apply only to charges filed against a teacher after its effective 
date. Therefore, all teacher tenure proceedings initiated before 
October 1, 1993 will still follow the old procedures. 

U. I. Reform Stalemate 

Senate Bill No. 2 is still in the House Labor Committee. 
In late April Democrats boycotted a labor committee meeting 
at which Republicans had hoped to propose additional conces-
sions to labor objections regarding the bill, which is designed 
to reduce costs for business and which would reduce 
unemployment benefits by half a billion dollars over a five-
year period. Democrats maintain a better approach is to have  

the committee co-chairs reconvene interested parties to 
negotiate a compromise. Republicans counter that it would not 
be wise to bring the parties back for negotiations because there 
is not a genuine interest on all sides to reach agreement. 
Republican Speaker Hillegonds has threatened to use one of 
the 12 extraordinary votes granted to him under the 
Democratic/Republican shared leadership agreement to 
discharge the bill from committee, but has not yet done so. 

Potty Parity in Conference 

A conference committee will decide the details of House 
Bill No.4120, the "potty parity" bill. The Senate passed the bill 
after a failed attempt to strip it of an amendment the chamber 
earlier adopted that limited its application to 
assembly buildings, as defined in the bill, with an occupancy 
of more than 300. Senator Lana Pollack (D-Ann Arbor) said 
"testosterone poisoning" seemed to overtake the Senate when 
it adopted that amendment. Senate Majority Leader Dick 
Posthumus (R-Alto), sponsor of the amendment, said it would 
ensure "that we don't extend the state's police authority over 
every restaurant and little legion hall." A second Senate 
amendment, the "diaper clause," requires baby changing 
stations in men's restrooms if they are provided in women's 
restrooms in the same building or structure. Although Repre-
sentative Jan Dolan (R-Farmington Hills), the bill's sponsor, 
appreciated the intent of the amendments, she could not 
support them. The bill does not affect existing structures, but 
only applies to new construction and substantial remodeling. 

Abatement Agreements 

A business looking for a property tax abatement as an 
incentive to locate in a particular community would have to 
enter into a written agreement with the local governmental unit 
on what the business's obligation would be if it moves, under 
House Bill No. 4860, which was introduced by Representative 
Kirk Profit (D-Ypsilanti). The bill requires the agreement to be 
filed with the Department of Treasury and is being offered in 
the hope that it will avoid future controversies like the one 
caused by General Motors' decision to move its Willow Run 
operation to Texas. 

Jury Duty 

In May the House, by a vote of 100 to 0, passed and 
transmitted to the Senate House Bill No. 4507. Sponsored by 
Representative Jondahl (D-Okemos), this bill amends the 
Revised Judicature Act of 1961 and provides for a fine of not 
more than $2,000.00 and possible punishment for contempt of 
court for any employer or employer's agent who is found guilty 
of requiring that an employee who serves on a jury use annual 
or vacation leave, one or more personal days, or any other form 
of personal leave time for the time that the employee was 
absent from work due to jury duty. 

Bills Introduced: 

SB 2  UNEMPLOYMENT REFORM (Emmons) 
Eliminates indexing ofmaximum unemployment 
benefits to state average weekly wage, establishes 
a waiting week to begin collecting benefits, and 
makes otherunemployment compensation revisions. 
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SB 9  EMPLOYMENT SECURITY (DiNello) 
Exempts from the definition of employment 
service performed by a product demonstrator or 
merchandiser. 

SB 38 
 

PAYROLL DEDUCTIONS (Ehlers) 
Permits voluntary deductions that benefit the 
employer nonprofit organization if the employee 
consents once in writing. 

SB 84  OCCUPATIONAL SAFETY (Gast) 
SB 91  OCCUPATIONAL SAFETY (Honigman) 

Repeals the Michigan Occupational Safety and 
Health Act. 

SB 92  PREVAILING WAGES (Honigman) 
Repeals Michigan's prevailing wages on state 
projects act. 

SB 93  STRIICEBREAKEKRS (Honigman) 
Repeals the act prohibiting the employment of 
strikebreakers. 

SB 94  EMPLOYMENT SECURITY (Honigman) 
Limits the contribution rate of employers to 5%. 

SB 95  EMPLOYMENT SECURITY (Honigman) 
Provides for the elimination of indexing and the 
proration of unemployment benefits. 

SB 105 NEGOTIATIONS (DiNello) 
Prohibits an elected local official from negotiat-
ing for a union that bargains with the local govern-
mental unit. 

SB 106 SCHOOL CONTRACTS (DiNello) 
Prohibits veto of locally bargained school em-
ployees' contracts by county, regional, or state 
educational associations. 

SB 113 RIGHT TO WORK (DiNello) 
Provides for the enactment o f the Michigan Right 
to Work Law. 

SB 114 PAYROLL DEDUCTIONS (DiNello) 
Prohibits deductions from wages of dues, fees, or 
other assessments that are transferred to a labor 
organization without the employee's written 
consent. 

SB 366 UNION DUES (DiNello) 
Prohibits use of dues or fees for noncollective 
bargaining activities. 

SB 391 MIOSHA HEARINGS (Koivisto) 
Requires certain hearings to be held in certain 
localities. 

SB 532  BUDGET (Arthurhultz) 
Makes appropriations for Departments of Com-
merce and Labor for fiscal years ending Septem- 
ber 30, 1994 and September 30, 1995. 

SB 560 WORK PERMITS (Bouchard) 
Requires compliance with certain educational 
requirements before issuance. 

SB 579 LOCAL RESIDENCY (Honigman) 
Prohibits local governmental units from imposing 
residency requirements as a condition of 
employment. 

SB 706 U. I. BENEFIT TAX (Dingell) 
HCR 232 Prohibits income tax on unemployment benefits 

received by persons laid-off or discharged. 

HR 132 NAFTA (Berman & Nye) 
HCR 142 Calls upon the President and Congress to fully 

assess the economic, environmental, and legal 
impact of the North American Free Trade Agree-
ment on the states before its implementation. 

HCR 139 FARM WORKERS (Gnodtke) 
Urges Congress to reject the proposed Agricul-
tural Worker Protection Reform Act of 1993. 

HJR M WHISTLEBLOWERS' (Young, Jr.) 
Provides constitutionally for whistleblowers' 
protection for employees in the state classified 
civil service. 

11B 4108 WAGE OVERPAYMENT (DeLange) 
Allows an employer to deduct an overpayment of 
wages or fringe benefits from an employee's 
subsequent wage payments without obtaining the 
employee's written consent. 

HB 4110 

BB 4111 

FIB 4154 

HB 4189 

HB 4190 

L 

SB 120 CLOSED SHOPS (DiNello) 
Prohibits all-union or closed shop agreements. 

SB 121  SERVICE FEES (DiNello) 
Deletes statutory provisions permitting collective 
bargaining agreements to require nonunion 
employees to pay a service fee to the bargaining 
representative. 

SB 123  LATE TAXES (DiNello) 
Provides for a waiver of late income tax interest 
and penalties when verification is produced that 
the taxpayer is unemployed. 

SB 124 LATE TAXES (DiNello) 
Provides for a waiver of late property tax interest 
and penalties when verification is produced that 
the taxpayer is unemployed if the taxes are paid 
within a year. 

SB 319 OCCUPATIONAL SAFETY (Cherry) 
MB 4273 OCCUPATIONAL SAFETY (Murphy) 

Provides for general amendments to MIOSHA.  

DRUG PREVENTION (DeLange) 
Provides for the enactment of the Work Force 
Drug Use Prevention Act. 

DRUG TESTING (DeLange) 
Provides for the enactment of the Workplace 
Drug Testing Act. 

TEACHER EMPLOYMENT (Porreca) 
Establishes the Michigan Public School Teacher 
Employment Commission and provides that 
teachers hired after 1994 will be state employees. 

EMPLOYMENT SECURITY (Oxender) 
Defines "suitable work" and provides for pay-
ment of partial benefits under certain conditions. 

SINGLE BUSINESS TAX (Oxender) 
Provides a deduction for hiring new employees 
who were receiving unemployment compensa-
tion benefits. 

Continued on page 12 
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11B4191 EMPLOYMENT SECURITY (Oxender) 
Requires MESC to pay with interest contributions 
and interest erroneously collected. 

HB 4210 SEXUAL HARASSMENT (Wallace) 
Requires school boards to adopt a sexual harass-
ment policy. 

HB 4221 MEAL PERIODS (Leland) 
Requires meal and rest periods for employees who 
have worked a certain number of hours. 

HE 4254 EMPLOYMENT SECURITY (Bennane) 
Allows unemployment benefits for striking 
employees under certain circumstances. 

HE 4384 EQUAL PAY (Young, Sr.) 
SB 699 EQUAL PAY (Pollack) 

Makes failure to provide equal compensation for 
comparable work a violation of the Michigan 
Handicappers' Civil Rights Act. 

1113 4385 EQUAL PAY (Young, Sr.) 
SB 698 EQUAL PAY (Pollack) 

Makes failure to provide equal compensation for 
comparable work a violation of the Elliott-Larsen 
Civil Rights Act. 

HB 4450 MINIMUM WAGE (Emerson) 
SB 594 MINIMUM WAGE (Cherry) 

Increases the state minimum wage. 
HE 4459 EMPLOYMENT DISCRIMINATION (Clack) 

Establishes the Michigan Equal Employment and 
Business Opportunity Council. 

JIB 4488 STRIKER REPLACEMENT (Clack) 
Prohibits employers from permanently replacing 
private employees on strike. 

HE 4489 STRIKER REPLACEMENT (Clack) 
Prohibits employers from permanently replacing 
public employees on strike. 

HE 4512 HIRING TEACHERS (London) 
Allows for a voidable contract where a school  

board must hire a new teacher before a criminal 
record check can be completed. 

HE 4513 HIRING TEACHERS (London) 
Requires teacher collective bargaining agreements 
to allow for voidable contracts where a school 
board must hire a new teacher before a criminal 
record check can be completed. 

HE 4551 VETERANS EMPLOYMENT (Anthony) 
Requires state or federally-funded employment 
and training programs to include apriority system 
for veterans and certain eligible individuals. 

BB 4575 JOB TRAINING (Profit) 
Provides for the enactment of the Michigan Small 
Business Employee Training Act. 

HE 4598 DISCRIMINATION (Crissman) 
Prohibits employers, employment agencies, and 
educational institutions from using group norming 
methods of scoring tests. 

HE 4695 AFFIRMATIVE ACTION (Harrison, Jr.) 
Requires each state department to have and com- 
ply with an affirmative action policy. 

HE 4704 FIRE FIGHTER EMPLOYMENT (Scott) \ 
Prohibits employers from discharging or disci-
plining volunteer fire fighters who respond to 
certain emergency calls. 

HE 4765 EMPLOYMENT SECURITY (Bankes) 
Provides for disallowance of unemployment ben-
efits upon conviction of certain violations of law. 

1113 4804 EMPLOYMENT SECURITY (Whyman) 
Revises the penalty tax imposed for failure to file 
quarterly wage reports. 

HE 4812 PREVAILING WAGES (Profit) 
Requires the Department of Labor to file com-
plaints when it knows of violations of the pre-
vailing wage act. 

HE 4844 ARBITRATION (Kilpatrick) 
Repeals 1969 PA 312 which provides for compul-
sory aibitration ofmunicipal police and fire fighter 
labor disputes. 
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