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SECTION CHAIRPERSON'S NOTES 

by Robert A. McCormick 

A Brave New World for Arbitration 

Could it be that arbitrators will soon be called upon to 
interpret and apply state and federal statutory law as well as 
collective bargaining agreements? If Nancy Abell, the 
Section's guest speaker at the Spring meeting in Chicago is 
right, then arbitration may well supplant the courts as the 
primary forum for resolving the full range of employment 
disputes. Ms. Abell introduced those who attended the 
Chicago meeting to these potentially revolutionary 
implications of the U.S. Supreme Court's decision in 
Gilmer v Interstate/Johnson Lane Corp. 

A brief review of the case is in order. Gilmer, a 
Financial Services Manager, signed an employment applica-
tion in which he agreed "to arbitrate any dispute, claim or 
controversy" arising "out of [his] employment or termina-
tion of employment." When he was later discharged, 
Gilmer, then 62, sued his employer in U.S. District Court 
alleging that he was the victim of age discrimination in 
violation of the ADEA. The employer, in turn, moved to 
compel arbitration of the ADEA claim. The District Court 
denied the motion, based on the court's decision in Alexan-
der v Gardner-Denver and concluding that "Congress 
intended to protect ADEA Claimants from the waiver of a 
judicial forum." The Fourth Circuit Court of Appeals, 
however, reversed the lower court, finding "nothing in the 
text, legislative history, or underlying purposes of the 
ADEA indicating a congressional intent to preclude enforce-
ment of arbitration agreements. 

The Supreme Court, in a 7-2 decision, held that Gilmer 
was indeed required to have his age discrimination claim 
resolved by an arbitrator. "Although all statutory claims 
may not be appropriate for arbitration," the court wrote, 
"having made the bargain to arbitrate, the party should be 
held to it unless Congress itself has evinced an intention to 
preclude a waiver of judicial remedies." And, in language 
broadly approving of arbitration, the Court appeared to 
endorse that mechanism as a desirable method of employ-
ment dispute resolution. 

One question raised at our meeting in Chicago was: 
Can the Gilmer decision mean that if an employer and an 
employee agree to resolve employment related disputes in 
arbitration, then will courts enforce arbitration agreements 
and require the employee to resolve all, or nearly all, 
employment disputes through arbitration? Certainly Ms. 
Abell, a partner in the Los Angeles law firm of Paul, 
Hastings, Janofsky & Walker, thinks so and she has 
implemented that belief by creating for her clients a detailed 
model agreement by which employees agree to arbitration 
of "all claims or controversies...that the company may have 
against me or that I may have against the Company." In 
Ms. Abell's thoroughly educated view, such an agreement 
will foreclose future litigation in court and bind employees 
to resolving all disputes, save workers' compensation or 
unemployment compensation claims, through arbitration. 
If she is right, of course, arbitrators will be required to 
resolve statutory claims such as age, race and sex discrimi-
nation as well as common law claims of wrongful dis-
charge. This, of course, would revolutionize labor and 
employment law and it constitutes an idea warranting very 
careful watching. 

I have recently heard from Hon. James H. Lincoln, the 
retired distinguished judge of the Wayne County Juvenile 
Court, informing me of his efforts to preserve the Harbor 
Beach home of the late Justice Frank Murphy, who is 
perhaps best known to labor lawyers as the author of the 
Court's opinion in Thornhill v Alabama in which the 
Court held that peaceful picketing was protected by the 
First Amendment. The Frank Murphy Memorial Museum 
Foundation is seeking tax-deductible donations to assure 
preservation of the property, papers and other materials 
recalling the life and accomplishments of one of Michigan's 
most distinguished citizens, who served as lawyer, judge, 
law professor, Mayor of Detroit, Governor of Michigan, 
Governor-General of the Philippines, U.S. Attorney 
General and Justice of the U.S. Supreme Court. Some 
$82,000 is still needed to complete the $250,000 cost of 
acquiring the Murphy home and related property in Harbor 
Beach. A small museum has operated on the site for a 
number of years, but unless financial arrangements are 
made to acquire and preserve the home and other proper-
ties, they will be auctioned off. Contributions may be made 
to: Frank Murphy Foundation, 1829 South Lakeshore 
Road, Harbor Beach, MI 48841, (517) 479-6310. 
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MICHIGAN 
LEGISLATIVE UPDATE 

by Christine Kuzara 
Legislative Service Bureau 

With the summer legislative recess fast approaching and 
House and Congressional elections drawing near, members 
of the Michigan House and Senate are trying to complete 
action on the 1992-93 budget and numerous other bills. 
The following are some labor- and civil rights-related items 
that have received recent legislative attention. 

Reaction to GM Closings 

The day after GM announced its plant closings several 
legislators, particularly those representing Willow Run and 
Flint, made impassioned statements on the floor of their 
chamber expressing shock, anger, betrayal, and a sense 
that, as one Senator said, now "the state government has to 
begin to pick up the pieces." Since then the Governor and 
lawmakers have been trying to understand why the Michi-
gan plants are targeted for closure and to determine what 
they can do to prevent or minimize the anticipated loss of 
thousands of jobs in this state. 

In March the Senate Labor Committee met to discuss 
the topic "Auto Job Retention: Can We Avoid Future 
Willow Runs?" Although representatives of the auto 
manufacturers were specifically invited to attend and share 
their perspectives, none did. Senator Honigman (R-West 
Bloomfield), chair of the committee, explained that al-
though the industry was reluctant to publicly discuss the 
matter, the purpose of the meeting was not to bash anyone 
or complain about the Willow Run decision, but to learn if 
there is something state government can do to make the 
auto industry want to keep its facilities here and build new 
ones. Senator Cherry (D-Clio), another member of the 
committee, agreed. He pointed out that "rather than point 
fingers or headhunt as to recent decisions, we want to focus 
on Michigan's changing economic picture in its full breadth 
so that we can see what we can do statutorily to assure 
Michigan families there will be economic security in this 
state and that the state is a good place in which to live and 
do business." Although expressing some skepticism as to 
the accuracy of his information, Senator Honigman ac-
knowledged that GM officials suggested to him that there 
isn't much the legislature can do to keep auto jobs in 
Michigan. They claim their decision was based mostly on 
marketplace factors, not on things that can by remedied by 
state law. 

Unlike its Senate counterpart, the House Labor Com-
mittee had no shortage of people desiring to testify on the 
topic of the "Willow Run Assembly Plant Closing" at a 
special hearing held in June at Ypsilanti Township Hall. 
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Once again, though, the auto manufacturers were not 
represented. Instead, legislators listened to a diverse group 
of people, including, in part, local government officials, 
union members, Doug Winters (an attorney representing 
Ypsilanti Township in its suit against GM), and Ross 
Eisenbrey (an aide to Congressman Bill Ford), all of whom 
were there to communicate certain information to the 
legislators and who hoped the State could do something for 
the affected employees. Among other things, legislators 
were told: 

— Willow Run is not a local problem. 

— GM has no loyalty to Ypsilanti, Michigan, or this 
country. Its priority is profits. 

— A law must be passed to require repayment of tax abate-
ments by companies that leave a community before their tax 
abatement period ends. 

— According to one study, 18,000 jobs will be lost state-
wide from the closing of the Willow Run facility. Eighty 
thousand jobs statewide are expected to be lost from all of 
the announced plant closings. 

— At the same time GM is closing 21 plants in the U.S. 
and Canada, it is operating 30 low-wage plants in Mexico 
that produce exclusively for the U.S. market. 

— According to a University of Massachusetts study, a 
U.S.-Mexico Free Trade Agreement will increAse capital 
flows from the U.S. to Mexico by 30 to 53 billion dollars 
by the year 2000, leading to a U.S. loss of between 
290,000 and 490,000 jobs. 

— The Brownsville, Texas Medical Center reported that 42 
babies troubled by neural tube defects, including 28 
anencephalics (babies born without brains), were born in a 
14-month period to mothers who lived in a zone of factories 
in Matamoros. This is six times the U.S. average, and is 
believed to be attributable to pollution caused in great part 
by U.S. companies. 

The special labor committee meeting was held at the 
urging of Representative Kirk Profit (D-Ypsilanti). Mr. 
Profit repeatedly interrupted speakers during the hearing to 
ask them what they thought the state should be doing to 
help the Willow Run situation and sought feedback from 
them on various legislative ideas. Mr. Profit, a recognized 
leader in the House of efforts to help employees affected by 
the GM closings, introduced and is responsible for the 
House's passage of three concurrent resolutions discussed 
below. 

HCR 694, which has been referred to the Senate Committee 
on Commerce, urges General Motors to disclose fully their 
rationale for announced plant closings in Michigan. The 
resolution states that, in order to carry out their responsi- 

bility of "encouraging Michigan's competitiveness in a 
global economy, it is essential that Michigan lawmakers 
have a clear understanding of the criteria that the officials 
of General Motors used in arriving at the decision to close 
five Michigan plants." Mr. Profit said he didn't care 
whom GM talked to, but they should tell somebody in the 
state what they want from Michigan. 

HCR 721, also now in the Senate Committee on Com-
merce, requests federal legislation to require that countries 
producing goods or agricultural commodities being used or 
sold in the United States meet certain environmental and 
human rights standards. Mr. Profit said that at the same 
time GM was announcing plant closures in Michigan, it was 
announcing openings in Mexico and Poland where reported-
ly its costs would be lower. In their efforts to enhance 
business, the resolution states, manufacturers are taking 
advantage of not only lower labor costs, but "far less 
stringent environmental standards" as well. 

HCR 727, presently in the Senate Judiciary Committee, 
expresses support for Ypsilanti Township's legal measures 
against GM and encourages the Attorney General and the 
Governor to join in the litigation to enforce the contractual 
commitment made by General Motors to retain 4,900 
existing jobs at the Willow Run plant in exchange for two 
tax abatements totalling $250 million. The resolution 
asserts that if the Willow Run plant closes, a precedent will 
be set that poses a threat to all communities that attempt to 
safeguard local jobs through similar agreements pursuant to 
1974 PA 198. 

In agreement with the reasoning set forth in HCR 727, 
Attorney General Frank Kelley moved to file an amicus 
brief in support of Ypsilanti Township's position. Mr. 
Kelley said Ypsilanti Township has a right to expect GM to 
honor its commitment to retain jobs for the entire period of 
the abatements and that the local government's reliance on 
job promises resulted in a contractual agreement. GM 
officials contend the suit is groundless and that the 12-year 
period is just an outside limit of how long an abatement 
may be authorized, not a contractual commitment. 

Smokers' Rights Revisited 

After an unsuccessful attempt last January to report 
Senate Bill No. 484 from committee, the House Labor 
Committee recently reconsidered Senator Dillingham's (R-
Fowlerville) bill prohibiting an employer from requiring as 
a condition of employment that an employee or prospective 
employee refrain from smoking or using tobacco products 
outside the workplace. After adding language that also 
prohibits an employer from discriminating against an 
employee or prospective employee who does not smoke or 
use tobacco products outside the workplace, the committee 
reported a substitute version of the bill to the full House 
with recommendation that it pass. 

Continued on page 4 
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MICHIGAN LEGISLATIVE UPDATE — 
Continued from page 3 

Surprising many observers, the full House, by a vote of 
83 to 11, passed an extensively amended version of the 
committee substitute. The House-passed bill redefines 
"employer," deletes the definition of "workplace," and 
broadens the scope of the bill to also protect employees 
who outside the course of employment speak, write, 
express, or publish their views; peacefully assemble; use 
other lawful agricultural products; or engage in political 
activities. 

On grounds that the House changes clearly alter the 
intent of the bill, the Senate, by a vote of 22 to 12, non-
concurred in the House Substitute and sent the bill to 
conference. Final action on the bill is expected this fall. 

Club Discrimination Revisited 

In late May Governor Engler signed into law Senate 
Bill No. 351 at Walnut Hills Country Club in East Lansing, 
site of a women's professional golf tournament. 1992 PA 
70, which amends Article 3 of the Elliott-Larsen Civil 
Rights Act, 1976 PA 453, MCLA 37.2301-37.2304; MSA 
3.548(301)-3.548(304), bans restricted tee times, stag 
rooms, and other discrimination based on race, color, 
gender, religion, marital status, or national origin at places 
of public accommodation as defined in the article and 
including country, golf, boating, yachting, sports, athletic, 
and dining clubs. However, the act does not prohibit a 
dining club from limiting in good faith its membership to 
members of a particular religion for the sole purpose of 
furthering the teachings or principles of that particular 
religion or a private club from sponsoring or permitting 
sports schools or leagues for children less than 18 years of 
age that are limited by age or to members of one sex if 
comparable and equally convenient access to the club's 
facilities is made available to both sexes and if these 
activities are not used as a subterfuge to evade the purposes 
of the article. 

The Civil Rights Commission is responsible for enforc-
ing violations of the new requirements under existing 
provisions of the Elliott-Larsen Civil Rights Act. 	In 
addition, if the Commission determines that a place of 
public accommodation that holds a license issued by the 
Liquor Control Commission has violated the article, the 
Civil Rights Commission must certify that determination 
and file a complaint alleging a violation with the Liquor 
Control Commission, thus opening a place of public 
accommodation to the possibility of losing its liquor license 
if the existence of a discriminatory practice under the article 
is determined. 

Potty Parity 

House Bill No. 4319, sponsored by Representative Jan 
Dolan (R-Farmington Hills), has been the focus of much 
recent media attention. Popularly known as the "potty 
parity" bill, it passed the House with ease in April by a 
vote of 89 to 4 and has been referred to the Senate Com-
mittee on Commerce. 

One often cited study showed that women average 3 
minutes in a rest room compared to 84 seconds for men. In 
recognition of the need for more women's facilities, 
changes were made in the Michigan Building Code requir-
ing more toilets for women than for an equal number of 
men. However, under the State Construction Code Act of 
1972, 1972 PA 230, MCLA 125.1501-125.1531; MSA 
5.2949 (1) - 5.2949 (31), with few exceptions, a govern-
mental subdivision may exempt itself from the State Con-
struction Code Act of 1972 and the Michigan Building 
Code by adopting and enforcing a nationally recognized 
model building code or other nationally recognized model 
code. To prevent this circumvention with regard to rest 
room facilities, House Bill No. 4319 amends the State 
Construction Code Act of 1972 to require that the provi-
sions of the act and the Michigan Building Code relating to 
"the type and number of plumbing fixtures required in a 
large assembly building to ensure equal speed of access to 
rest room facilities for men and women (be) effective 
throughout the state without local modifications." 

In other words, the bill requires implicitly that all large 
assembly buildings being built or undergoing major renova-
tion in this state and that accommodate 300 or more people 
must have 4 toilets, 1 urinal, and 3 washbasins for men, 
plus 7 toilets and 3 washbasins for women, with 1 addi-
tional toilet for each additional 180 men or 120 women. 
Some of the buildings affected by the legislation are 
theaters, art galleries, exhibition halls, museums, lecture 
halls, libraries, restaurants, passenger terminals, stadiums, 
and amusement parks. Buildings not affected are school 
buildings, churches, office buildings, and shopping malls. 

Appropriations 

A version of House Bill No. 5522, the vehicle that 
provides funding from October 1, 1992 through September 
30, 1993 for the Departments of Commerce and Labor, has 
passed each house and has been referred to a conference 
committee. In comparison to the huge 40% cuts each of 
these departments suffered last year along with the absorp-
tion of the Department of Licensing and Regulation into the 
Department of Commerce, this year's regulatory budget is 
tame and has progressed relatively easily through the 
legislative process. 

One new wrinkle in Governor Engler's recommenda-
tions for the regulatory budget in fiscal year 1992-93 was 
"privatization." The governor had hoped to privatize 
portions of the state's liquor industry and the Accident 
Fund. With regard to the privatization of the warehousing 
portion of the state's liquor business, the House questioned 
the wisdom of selling off a part of government that supplies 
more than $54 million in revenue to the state. They also 
criticized the loss of at least 400 good paying state jobs. 
The Senate agreed with the House to provide $20.6 million 
at this time for the Liquor Control Commission for liquor 
merchandising, with 420 full-time employees. The House 
also overturned the privatization of the Accident Fund and 
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continued appropriations at current levels, plus added 
funding for a Workplace Health and Safety program which 
was vetoed in this year's budget. The Senate maintained 
current funding, but added boilerplate to void the appropria-
tion if the enabling legislation to privatize the Accident 
Fund is enacted. 

Overall, the Senate version of the bill allocates $364.3 
million in gross spending for Commerce ($62.1 million 
GF/GP), a 3.9% increase from the current year, and 
$396.5 million for Labor ($32.3 million GF/GP), or a 
5.6% reduction from the current year--$50 million more 
than the Governor recommended. The House approved the 
departmental budgets at $355.9 million ($59.6 million 
GF/GP) for Commerce and $398.8 million ($32.6 million 
GF/GP) for Labor. 

Sexual Harassment 

Both houses of the legislature passed a substitute of 
House Concurrent Resolution No. 457. Introduced by 
Representative Van Single (R-Grant), HCR 457 urges 
Congress to amend federal law to remove the non-civil 
service executive branch employee and congressional 
exemptions from statutes protecting Americans from sexual 
harassment. 

Bills Introduced: 

SB 573 EQUAL EMPLOYMENT (Arthurhultz) 
Creates the Michigan Equal Employment and Business 
Opportunity Council to promote the development and 
implementation of affirmative action plans in state govern-
ment to assure equal employment opportunity for all 
classified positions. 

SB 796 EMPLOYMENT SECURITY (DiNello) 
Exempts from the definition of employment in the MESA 
service performed by a product demonstrator or product 
merchandiser. 

SB 857 MIOSHA (Koivisto) 
Amends MIOSHA to require that hearings be held in the 
county seat where the alleged violation occurred. 

SB 858 MIOSHA (Koivisto) 
Amends the Administrative Procedures Act of 1969 to 
require that hearings be held in the county seat where the 
alleged violation occurred. 

SB 921 EMPLOYMENT DISCRIMINATION 
(V. Smith, Jr.) 

Amends the Elliott-Larson Civil Rights Act to provide for 
the monitoring of certain contracts entered into with the 
state and to ensure compliance with nondiscrimination 
covenants. 

SB 945 EMPLOYMENT SECURITY (Honigman) 
Provides an amnesty period and waives accrued interest and 
penalties for certain employers with unpaid obligations. 

SB 946 MIOSHA (Cherry) 
The Worker Right to Act bill amends MIOSHA to give 
workers the right to act on safety and health information 
they possess and to eliminate or control hazardous condi-
tions and exposures. In part, the bill requires employee 
safety and health representatives at union and nonunion 
worksites where the number of employees exceeds 10; 
requires the establishment of worksite labor-management 
safety, health, and environment committees to investigate 
accidents and identify situations that may be hazardous to 
employees or the environment; requires the development 
and implementation of worksite safety and health plans; 
provides for reasonable employee refusal to perform unsafe 
tasks; increasPs certain penalties; and provides for appeal 
of certain departmental decisions. 

HB 5782 WORK PERMITS (Clack) 
Amends the Youth Employment Standards Act to require 
that vocational or other educational standards be met as a 
precondition to and continuing condition for the issuance of 
work permits, which standards are designed to prepare the 
minor for an occupation. 

HB 5920 DRUG TESTING (DeLange) 
Provides for the enactment of the Workplace Drug Testing 
Act to regulate the administration of drug detection tests for 
employees and applicants for employment; to prescribe the 
powers and duties of employers, employees, and certain 
other persons with respect to drug detection tests; to limit 
the causes of action that may be brought against certain 
employers with respect to drug detection tests; and to 
provide for limited confidentiality of information obtained 
through drug detection tests. 

Editor's Note: Strike Replacement 
Legislation — Pro and Con 

Shortly before this issue went to press, the "permanent 
replacement" legislation pending in Congress died, for this 
session, when proponents of the bill failed to bring it to a 
vote in the Senate. However, the issue is not likely to go 
away and may well be back before the Congress next 
session, perhaps in different form and almost certainly with 
altered prospects, given the political turmoil abroad in the 
land as we approach the fall elections. The press focused 
largely on this defeat as symptomatic of organized labor's 
allegedly declining political influence. But the issues in-
volved in and surrounding this legislation are of more 
significance, and of far greater interest to labor law 
practitioners, than such superficial discussion would 
suggest. Those who heard Thomas Geoghegan at our 
Winter meeting (or have read his book) will especially 
appreciate these deeper questions. In the interest of 
advancing serious discussion about them, we present a pair 
of articles — "Pro and Con" — in the following pages of 
this issue. We recommend them for your thoughtful 
consideration and invite letters of comment. 
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THE RIGHT TO STRIKE AND 
THE MACKAY DOCTRINE: 

A RE-EXAMINATION 

by Michael B. Nicholson 
Associate General Counsel, UAW 

In 1933, George E. Barnett, the President of the 
American Economic Association, observed in a speech 
before the Association that 

The past ten years have seen changes of amazing 
magnitude in the organization of American eco-
nomic society. It is one of these fundamental 
alterations that I wish to speak this evening.. .The 
change to which I refer is the lessening importance 
of trade unionism in American economic organiza-
tion) 

Barnett's remarks were echoed in the observations of 
many of his contemporaries, and resemble statements made 
by many today. 

Yet one year after Barnett's speech, in 1934, over one 
million workers forced a total of 1856 work stoppages.' 
The largest strikes were carried out by auto parts workers 
in Toledo, truck drivers in Minneapolis, longshoremen in 
San Francisco and textile workers in the South and in New 
England.' In that same year, the year prior to the passage 
of the Wagner Act, the National Guard was called out in 
sixteen states to stop labor rebellions.4  This strike wave, 
which Barnett and his fellows did not foresee, was a clear 
precursor of the enactment of the Wagner Act of July 5, 
1935. And these strikes also paved the way for other 
important victories by workers in their fight for fundamen-
tal justice. Foremost among these were the great sit-down 
strikes against General Motors Corporation in Michigan, 
Ohio, Georgia and elsewhere, which were central to the 
birth of the UAW and the CIO. These great working class 
struggles in the 1930's have continuing importance for us 
today. 

Along with today's free trade union movement, chief 
among the fruits of these struggles was the Wagner Act. In 
passing this landmark legislation, Congress sought to 
channel labor unrest into a system of mandatory collective 
bargaining. In doing so, Congress stated its findings in 
Section 1 of that Act, among which was that 

The denial by some employers of the right of 
employees to organize and the refusal by some 
employers to accept the procedure for collective 
bargaining leads to strikes and other forms of 
industrial strife or unrest... 

As Section 1 also states, this "unrest" specifically 
resulted from "[t]tle inequality of bargaining power between  

employees who do not possess full freedom of association 
or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership 
association... "5  And as Congress also found, this inequali-
ty of bargaining power "tends to aggravate recurrent 
business depression, by depressing wage rates and the 
purchasing power of wage earners in industry and by 
preventing the stabilization of competitive wage rates and 
working conditions within and between industries." To 
lessen the inequality of bargaining power between labor and 
capital, and to help eliminate negative effects of that 
inequality, Congress enacted the Wagner Act to establish 
"protection by law of the right of employees to organize 
and bargain collectively..." 

These stated purposes of the 74th Congress remain the 
law of the land today.' But, in light of a renewal of 
Barnett-like statements today, one must ask: to what extent 
are the policies established by that Congress being served 
by the system of law regulating collective bargaining which 
has evolved in the United States since 1935? The uniform 
answer of trade unionists, along with that of many neutral 
observers, is that the current system is "deeply flawed."' 
And, as many of these critics maintain, "the current 
regime's primary defect — from the viewpoint of both free-
dom and equality — lies in the way it hampers the waging 
of an effective strike..." It is to that defect in our system 
of law regulating collective bargaining which this article is 
addressed. 

A. The NLRA and Protected Rights 

Section 13 of the Wagner Act provided that: 

Nothing in this Act shall be construed so as to 
interfere with or impede or diminish in any way the 
right to strike.9  

Section 13 was placed in the Act at its genesis as a 
reinforcement of the already clear command set forth in 
Sections 7 and 8(1) (now Section 8(a)(1)) that workers 
"shall have the right to engage in concerted activities 
for... mutual aid and protection..." and that employers may 
not "interfere, restrain or coerce employees..." in the 
exercise of that right. These provisions, which continue in 
our federal labor law 54 years after their enactment, make 
it clear that the right of workers to utilize economic 
weapons, and especially the strike weapon, is the center-
piece of that law. As the Supreme Court said in Bus 
Employees v Missouri, 374 U.S. 74, 82 (1963), 
Iclollective bargaining, with the right to strike at its core, 
is the essence of the federal scheme." 

Nevertheless, since 1935, many restrictions have been 
placed on the right of workers to strike and to use other 
forms of concerted economic pressure for their mutual aid 
and protection. Thus, in 1939, the Supreme Court held that 
sit-down strikes are without protection under the Wagner 
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Act, even though sit-down strikes were a key element of 
many of the labor struggles of the 1930's." Also without 
protection under the Act are workers who engage in work 
slowdowns," refusals to work overtime," refusals to 
handle work of a struck plant,' unannounced work stop-
pages," concerted disobedience of the lawful directives of 
their superiors,' or in strikes in violation of collective 
bargaining agreement:6  These precedents are critical, for 
even though the determination that such actions are "unpro-
tected" does not mean such actions are "illegal in the sense 
that some civil or criminal penalty will necessarily follow 
from their performance..., such actions are also not legal 
in the sense government will not protect workers engaging 
in such activity from employer retaliation."' Workers 
must be pardoned if they fail to see a distinction between 
"unlawful" activity and "unprotected" activity, when they 
can be discharged without recourse for engaging in the 
latter as well as the former. 

Due to the longstanding nature of these economic 
weapons, they are little used by workers who today engage 
in economic combat with their employers, at least when 
compared with earlier periods. Moreover, these economic 
weapons are more characteristic of the time prior to the 
massive organizational victories of the late 1930's and early 
1940's when unions were not even accepted as legitimate. 
Thus, following those struggles, through which many long-
term bargaining relationships were established, unions by 
and large eschewed the sitdown and similar unprotected 
economic weapons, and instead favored the bargaining 
process itself along with the forms of economic weaponry 
more familiar today.' 	As Professor Atelson has 
observed, trade union leaders at that time most likely acted 
with the view that "now that we are a fully legalized 
organization, we don't need to engage in guerilla tactics, 
even when the cause is just."' 

Thus, even though it is still difficult in the minds of 
many trade unionists to justify precedents holding certain of 
these economic weapons unprotected--since they are clearly 
"concerted" and since they have as their mutual object 
"mutual aid and protection"--little criticism from the labor 
side is directed towards these limitations. Trade unionists, 
who have learned from labor history the lesson that justice 
and fairness for workers are not often to be expected from 
our government, and especially from its courts, are not 
surprised by these rules. Instead, they have looked to their 
exercise of the federally protected right to strike as their 
most basic tool in the struggle for justice. It is to the state 
of that right, and particularly to the negation of that right 
through the establishment of a right on the part of employ-
ers to permanently replace economic strikers that this article 
now turns. 

B. The Decision in NLRB v Mackay Radio & Telegraph 
Co. 

Nor was it an unfair labor practice to replace the 
striking employees with others in an effort to carry 
on the business. Although Section 13 provides, 

"Nothing in this Act shall be construed so as to 
interfere with or impede or diminish in any way the 
right to strike," it does not follow that an employer, 
guilty of no act denounced by the statute, has lost 
the right to protect and continue his business by 
supplying places left vacant by strikers. And he is 
not bound to discharge those hired to fill the places 
of strikers, upon the election of the latter to resume 
their employment, in order to create places for 
them. The assurance by respondent to those who 
accepted employment during the strike that if they 
so desired their places might be permanent was not 
an unfair labor practice nor was it such to reinstate 
only so many of the strikers as there were places to 
be filled.' 

This language from Mackay Radio, one of the Su-
preme Court's first NLRA cases, "drastically undercut the 
new act's protection of the critical right to strike. Although 
this statement was unnecessary for the resolution of the 
issue facing the Court, the doctrine has survived over [the] 
years despite vigorous scholarly criticism."' As a result 
of Mackay, workers can be denied reemployment when 
they cease striking if they have been replaced by strike-
breakers, even though they may not be "discharged." 

One of the ironies of Mackay is that the permanent 
replacement question which it resolves was not even 
addressed by the Board in the decision below. Thus, the 
Board's Mackay decision rests on finding that the employer 
had violated the Act by discriminating against five strikers 
who were union activists by selectively refusing to reinstate 
them because of their leadership in the union.' Because 
of this finding, the board stated that it was "not necessary 
to the final judgment in this case" to decide whether "the 
granting of...a preference to the strikebreakers [as against 
the strikers] was a discrimination in regard to tenure of 
employment of the type forbidden by Section 8, subdivision 
3 of the Act and that therefore [the] claim [of strikers] 
under the Act to the [] jobs is greater than that of the 
strikebreakers.' The Board also did not decide, or even 
mention, the "more obvious possibility, e.g., that the 
permanent replacement of a striker "interferes" with the 
right to strike granted by Section 7 and enforced pursuant 
to Section 8(1). 

On review, the Supreme Court upheld the Board's 
Mackay discrimination holding, finding that the Board had 
sufficient evidence upon which to base its finding that the 
employer intentionally selected the union's leaders as 
ineligible for rehire. In doing so, the Court reversed the 
Ninth Circuit, which had denied enforcement based on its 
erroneous conclusion that these union leaders had severed 
their employment relationship by striking, thus ignoring the 
clear words of Section 2(3) of the Act to the contrary.15  

Continued on page 8 
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RIGHT TO STRIKE — 
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Having corrected the lower court's obvious error with 
respect to the statutory definition of the term "employee," 
the Court then went on to its statement of the right of 
employers to permanently replace strikers, a statement 
which in the context of the entire Mackay opinion reads 
like a gratuitous afterthought. The Board's General 
Counsel bears chief responsibility for the off-hand manner 
in which this crucial issue was decided. For although the 
Board's decision in Mackay stated that a decision on the 
permanent replacement issue was "not necessary to the final 
judgment in this rase," the Board's reply brief conceded the 
issue, so that no contrary views were presented by the 
parties: 

The Board has never contended in this case or in 
any other that an employer, who has neither caused 
nor prolonged a strike through unfair labor practic-
es cannot take full advantage of economic forces 
working for his victory in a labor dispute. The Act 
clearly does not forbid him, in the absence of such 
unfair labor practices to replace the striking em-
ployees with new employees or authorize an order 
directing that all strikers are not "guaranteed" 
reinstatement by the Act... Admittedly, an employer 
is fully within his rights under the statute in refus-
ing to reinstate striking employees when he has 
legally filled their positions prior to the commission 
of any unfair labor practice. The Board did not 
question that right in this case.26  

As professor Atelson has observed, "at this early date, 
both the Supreme Court and the NLRB's General Counsel 
were reading the act to recognize the employer rights even 
though none were explicitly set out and such 'rights' dras-
tically reduced the effectiveness of rights that were explicit-
ly given to employees.. .No explanation was given, no 
policy justification enunciated, no legislative history 
asserted to support the conclusion reached." 

C. The Mackay Rule and the Right to Strike 

There are few employer actions which interfere with the 
exercise of protected rights more than the permanent 
replacement of strikers. Although theoretically protected 
against discharge, the replaced worker has in fact lost his 
job because of his exercise of a statutory right, a result 
which strongly deters the exercise of that right by workers. 
As Professor Weiler has stated, "Although the law distin-
guishes [between discharge and permanent replacement] 
based on the subjective intent of the employer, the employ-
ee may be excused for not perceiving a practical difference 
as far as his rights under Section 7 are concerned. The 
bleak prospect of permanently losing his job is obviously 
likely to chill an employee's willingness to exercise his 
statutory right to engage in 'concerted activities."' 

Nevertheless, Mackay is justified by many based on the 
view that the employer has the right to continue to operate 
its business during a strike, and that it cannot do so unless 
it can guarantee permanent employment to replacements. 
But even accepting the principle that the Act preserves the 
right to operate during a strike,' it does not follow that 
one must also accept the claim that to exercise that right 
employers must, as a matter of economic fact, offer 
permanent status to strikebreakers in order to recruit them. 
As one critic has stated, this "claim, however time honored, 
is largely a myth."' 

There are several reasons why this is so. First, "even 
if it were true that some employers on some occasions have 
to promise permanent jobs in order to recruit the people 
needed to operate their plant" during a strike, the Mackay 
rule is "markedly overinclusive, for it allows all employers 
to do so."' Thus, regardless of an employer's recruiting 
needs, Mackay creates an irrebuttable presumption that an 
employer has a business need to offer such replacements 
permanent status, and that that business need is "legitimate 
and substantial" enough to sanction the interference with the 
protected right to strike which necessarily follows.' 

Second, it is doubtful whether the assumption made by 
the Mackay Court that strikebreakers must be offered 
permanent status in order for employers to effectively 
recruit them is justifiable as a factual matter at all. This is 
illustrated by the experience in Ontario, whose labor laws 
have since 1970 granted lawful strikers a statutory right to 
return to their jobs for up to six months after the com-
mencement of the strike, even if their position has been 
filled by a replacement.' Under Ontario's law, the 
employer is not deprived of its right to continue operations 
and hire replacements to staff those operations, nor is it 
barred from doing so even if its motivation is to put 
pressure on the union, and to avoid the union's pressures 
on it, in order to get a better deal in contract negotia-
tions.35  But, at the same time, workers are not threatened 
with permanent replacement at the expense of their pro-
tected right to strike. And, as Weiler observes, under this 
law, "The actual experience in Ontario... demonstrates that 
employers can and regularly do recruit replacements 
without being able to offer them priority over strikers."' 

Third, it has become increasingly clear that the real 
reason for the Mackay rule is not to allow employers to 
offer strikebreakers the "necessary" incentive of "perma-
nence" in order to recruit them and operate during a strike. 
Nothing makes this clearer than the Supreme Court's recent 
decision in Belknap v Hale, in which the majority carved 
out a new principle with respect to such "promises" of 
permanent employment, viz., that an employer may 
condition his offer of "permanent" employment upon a 
settlement with the Union or the NLRB requiring strikers 
to be reinstated, and may do so without rendering the hiring 
any less permanent." As Justice Blackmun's concurrence 
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in the judgment in Belknap correctly observes with respect 
	

ENDNOTES 
to this principle: 	 Barnett, G.E. 1933. American Trade Unionism and Social 

Insurance. American Economic Review 23:1-8. 
It is patently unreasonable to suppose that the 
promise the Court substitutes - that the replace-
ments are permanent unless the employer decides 
otherwise - would further the employer's legiti-
mate goal at all [i.e., "to protect and continue his 
business by supplying places left vacant" by the 
strikers'..." citing Mackay]. Indeed, an employer 
who makes [such] a conditional promise has no 
legitimate, much less substantial, business justifi-
cation to refuse to agree with the union to reinstate 
the strikers.' 

What the Court's Belknap principle reveals is that the 
motivation for preserving the "right" to permanently replace 
strikers is not to allow continued operations during a strike 
by permitting employers to recruit replacements through 
effective offers of permanence. For after Belknap's 
sanctioning of "conditional" permanent replacement, the 
"permanence" held out to such employees is merely a 
chimera. Instead, as Justice Blackmun observes, the 
"conditional promise" approved in Belknap achieves only 
one thing: it permits an employer to threaten to retain 
replacement employees rather than strikers upon cessation 
of the strike in order to exercise leverage in contract 
negotiations by making "strikers... fearful that they will lose 
their jobs." 	As Justice Blackmun states with respect to 
such leverage: 

[t]he naked interest in making such a threat, silently 
endorsed in the Court's opinion, could not be less 
legitimate under the NLRA.' 

As labor practitioners must agree if they are candid, the 
engendering of this fear of job loss - rather than the need 
to continue operations when strike-bound - is the real 
reason employers threaten to permanently replace workers 
who go on strike. But there is no reason why such a 
weapon, which is so obviously destructive of Section 7 
rights, and which serves no legitimate employer interest 
sufficient to override such rights, should be allowed under 
the NLRA. Instead, the hiring of temporary replacements 
is all that can be legitimately sanctioned under our federal 
labor law. 

Facts such as these, along with what we all know 
regarding the damage the right to permanently replace 
strikers has done to Section 7 rights, must give those of us 
committed to the central role of the right to strike in our 
system of free collective bargaining the occasion to re-
examine the Mackay rule. Any consideration of necessary 
labor law reforms requires a review of the limits placed on 
the right to strike, and especially a reconsideration of the 
Mackay doctrine.  
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THE "WORKER PROTECTION" 
ACT: A BILL THAT REALLY 

PROTECTS NO ONE 

by Thomas G. Kienbaum 
Theodore R. Oppenvall, 
& Sherisse E. Fiorvento 

Dickenson, Wright, Moon, 
VanDusen, & Freeman 

According to the November 18, 1946 issue of Time, 
the National Labor Relations Act was a means to end the 
ills that plagued the United States of the 1930's and 1940's-
-"inflation puffing strikes" and "labor recklessness." The 
NLRA was seen as a way to "equalize employers' rights 
with union rights." 

The so-called "Workplace Fairness" or "Worker 
Protection" Act would destroy the very balance that was 
created under the NLRA, and could well return this country 
to the economic strife that existed in the 1930's and 1940's. 

You have just read various justification why this bill is 
suddenly necessary to restore a supposed power imbalance 
in labor-management relations — something that has existed 
for well over half a century, at least since the United States 
Supreme Court's decision in NLRB v Mackay Radio and 
Telegraph Co., 304 U.S. 333 (1938). What has caused 
organized labor so suddenly to wake up to the evils of a 
1938 Supreme Court decision which held that employers 
had the right to continue business operations by hiring 
permanent replacements for economic strikers? And why 
is it now necessary to rewrite our labor laws to overturn a 
decision which, by establishing a balance in labor-manage-
ment relations, has contributed to relative stability for so 
many decades? After the so-called "justifications" fall 
away, one is left with only one answer: Organized labor is 
grasping for ways of regaining its declining influence and 
membership base through the enactment of a bill which, it 
is hoped, will guarantee the union's success in labor 
disputes. By necessity this approach will also breed strikes, 
industrial strife, and the loss of American jobs. 

The primary reason advanced by organized labor for 
this legislation — the dramatic increase in the use of perma-
nent replacements by employers in the 1980's — is simply 
false. A General Accounting Office study commissioned by 
the proponents of the bill concluded that the use of 
Mackay permanent replacements has remained steady over 
the past forty years. It has not increased as now claimed 
by the union lobby. The GAO study found that there was 
"little supporting data" that more employers have hired 
more "permanent striker replacements since 1981." In fact, 
only four percent of strikers in 1985 and three percent in 
1989 were permanently replaced. The study did not even 
address how many of those three or four percent were 
restored to their jobs through strike settlement agreements. 

There is obviously no upsurge in the employer use of 
Mackay replacements. So what is the real motive? 

The answer can be found in the eroding power base of 
today's organized labor. Labor's representation today is 
down to twelve percent of the private sector workforce. 
Various reasons have been advanced to explain the decline 
in union membership, such as increased protection of 
employee rights through minimum wage and workplace 
safety laws, civil rights legislation, and the erosion of the 
at-will employment doctrine. Other studies suggest that the 
drastic loss in union membership is the result of a shrinking 
industrial base and structural changes in the economy--not 
employer opposition to unions. As just noted, one reason 
that cannot be advanced for this decline is a supposed 
decrease in the use of Mackay replacements. 

Rather than accepting these facts, however, organized 
labor is trying to justify this legislation by falsely arguing 
a non-existent increase in the use of permanent replace-
ments. The proponents point specifically to the UAW's 
recent unsuccessful strike against Caterpillar, Inc., which 
after five months ended shortly after Caterpillar took steps 
to begin hiring permanent replacements, and to President 
Reagan's replacement of striking air traffic controllers in 
1981. 

Does one poorly conceived or executed strike, or one 
much published replacement of air traffic controllers eleven 
years ago, warrant a wholesale rewriting of our labor laws? 
There is no showing that this aspect of economic weaponry 
has been abused, or suddenly changed in character. It may 
have been used effectively, and in very public fashion, in 
recent times. But, the mere fact that President Reagan and 
Caterpillar were able to prevail is due to deep-seated 
problems that organized labor is facing — not one rule of 
combat that has been in place for most of this century. 

It is not appropriate to change the playing field — the 
rules of the game — just because one team is enjoying 
success due to its opponent's current (and presumably 
temporary) decline. It would be as if the Detroit Pistons 
proposed a rule that no NBA team could employ a player 
named Michael Jordan. 

Because of declining membership, unions are under-
standably searching for means of regaining lost ground and 
increasing union solidarity. What better way to do so than 
to guarantee solidarity through legislation that promises 
"protection" and "fairness" — as this bill suggests it will do 
through its title. But protection and fairness are not what 
is offered under the "Workplace Fairness/Worker Protec-
tion" Act. Rather, the Act promotes strikes. Hence the 
much more descriptive title of the "Strike Breeiler Bill" 
utilized by its Congressional opponents. 

In addition to being inappropriate in principle, the 
proposed legislation goes way overboard. For instance, it 

Continued on page 12 
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"WORKER PROTECTION" ACT — 

Continued from page 11 

would require that an employer reinstate even those strikers 
who engage in unlawful or violent conduct. This is so 
because the bill would require an employer to prefer, and 
refrain from permanently replacing, all strikers who engage 
in labor disputes," notwithstanding the length or nature of 
the dispute, the objective of the dispute, or its legality. 
Some labor disputes, such as secondary boycotts, are illegal 
under the NLRA, and the statute has never been construed 
to require the employer to reinstate illegal or violent 
strikers. Under the proposed legislation, the employer 
would have such an obligation. This is not only unfair, but 
would foster illegal conduct. 

The Supreme Court held in Mackay that it was not an 
unfair labor practice for an employer to hire permanent 
replacements during an economic strike, reasoning that the 
employer who is "guilty of no act denounced by" the 
NLRA has a right "to protect and continue his business by 
supplying places left vacant by strikers." At the core of the 
Mackay holding is a recognition of the distinction between 
unfair labor practice strikes and economic strikes. The 
Mackay Court noted that economic strikers (those who 
strike over wages, hours or other terms and conditions of 
employment) were still "employees" under the Act, and, 
although they retained several important rights and 
protections as "employees," they were not entitled to 
reinstatement until after their replacements departed. On 
the other hand, unfair labor practice strikers were entitled 
to immediate reinstatement upon offering to return to work, 
displacing their replacements notwithstanding any promises 
those replacements may have been given regarding perma-
nent employment. 

Mackay did not inhibit the right to strike. Rather, it 
imposed a measure of risk on those employees who struck 
for purely economic reasons — a risk that corresponds to 
the employers' risk that it will not be able to continue 
production if the union persuasively makes its case. 
Mackay's progeny have placed further restrictions on an 
employer who seeks to replace its workforce. The employ-
er may not offer inducements to striker replacements such 
as super-seniority or higher wages or benefits without 
violating the Act. NLRB v Erie Registor Corp., 373 U.S. 
221 (1963); Burlington Homes, Inc., 246 NLRB 1029 
(1979). To allow an employer to do otherwise, the Su-
preme Court held, would unnecessarily show preference for 
non-strikers and be inherently destructive of employees' 
right to strike. 

Nor are "permanently replaced" employees the func-
tional equivalent of terminated employees. They remain 
employees. If they have not been permanently replaced, 
they are entitled to full and immediate reinstatement. If 
they have been replaced they are entitled to reinstatement 
over all others when their replacements depart, or when  

other jobs become available. Once reinstated, "permanent-
ly" replaced strikers are entitled to all past seniority. 
Laidlaw Corp., 171 NLRB 1366 (1968); Globe Molded 
Plastics Co., 204 NLRB 1041 (1973). They also maintain 
the right to vote on questions affecting the bargaining unit, 
including the ratification of a bargaining agreement (which 
in many instances provides for immediate reinstatement of 
the "permanently" replaced strikers). 

The economics of the marketplace during a strike also 
operate to keep the positions of both sides reasonable. If 
the employer cannot find employees willing to accept its 
wages, the marketplace signals that the employer may be 
unreasonable and should accept the union's demands. If the 
employer can find replacements, the marketplace signals 
that the demands of the union may be unreasonable. The 
ability for each side to "test the market" by using alterna-
tive sources of labor or seeking alternative sources of 
employment is a basic principle of labor-management 
relations. If employers are stripped of the ability to "test 
the market" by offering to hire permanent replacements and 
continuing business operations, the balance is disrupted and 
the incentive for labor to reach a reasonable agreement is 
substantially lessened. 

Organized labor has argued that allowing employers to 
continue to run their businesses during economic strikes by 
hiring permanent replacements renders the right to strike a 
hollow weapon. This is simply not true. Any employer 
faced with the threat of a strike is subjected to considerable 
risk and cost. If the employer does try to keep operating, 
replacements may be unwilling to risk the stigma of 
working the production line, assuming the union is in a 
position to make this a stigma. If the employer decides to 
forego hiring replacements by utilizing its non-union 
workforce, it may lack the manpower necessary to continue 
operations at adequate levels. Finally, if replacements are 
used, be they temporary or permanent, the employer not 
only undertakes substantial costs in recruiting and training 
them, but also runs the risk of a future relationship with the 
union which may involve less cooperation. 

In short, an employer faced with a strike threat must 
balance the cost of recruiting and training replacements (in 
addition to the cost of lost output due to the replacements' 
inexperience) against the costs of meeting union demands. 
Where those demands are reasonable, the cost/benefit 
analysis will in most instances favor the union. It is only 
when demands are out of line that simple economics will 
make the hiring of replacements necessary. Under the 
Strike Breeder Bill, employers would not have this option 
and the balance of economic forces would have been 
altered. The union's incentive to be reasonable on account 
of the employer's right to permanently replace the striker 
would be gone. 

The result of disrupting the balance established under 
Mackay would inevitably lead to short term gains by labor 
in the form of higher wages — extorted through strikes for 
which the employer lacked a counter-weight. However, the 
long term losses would be substantial and damaging. The 

Concluded on page 17 
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MICHIGAN SUPREME 
COURT UPDATE 

by David A. Rhem 
Varnum, Riddering, Schmidt & Howlett 

Judicial Review of Workers' Compensation 
Appellate Commission Decision is Limited 

Holden v Ford Motor Co., 439 Mich 257 (1992) 

In a decision of great interest to the workers' compen-
sation bar, the court addressed the standards of review for 
the Worker's Compensation Appellate Commission 
("WCAC") and the Court of Appeals in reviewing decisions 
arising out of the workers' compensation magistrate's 
finding of fact. The magistrate's finding is conclusive on 
appeal to the WCAC if supported by competent material 
and substantial evidence on the whole record. The 
WCAC's findings are, for judicial appellate review pur-
poses, conclusive in the absence of fraud if there is any 
evidence to support the finding. Only the WCAC's 
findings, not the magistrate's, are binding on the Court of 
Appeals. In reviewing the WCAC's reversal of a magis-
trate's decision appellate courts must determine if the 
WCAC "carefully examined the record, was duly cognizant 
of the deference to be given to the decision of the magis-
trate, did not 'misapprehend or grossly misapply' the 
substantial evidence standard, and gave an adequate re-ason 
grounded in the record for reversing the magistrate." The 
Supreme Court's decision was unanimous. 

Unapproved Affirmative Action Plans 
Are Not Per Se Illegal 

Victorson v Dept of Treasury, 439 Mich 131 (1992) 

Richard Victorson filed suit after the Michigan Depart-
ment of Treasury (the "Department"), pursuant to a 
voluntary 1979 affirmative action plan, selected a woman 
instead of him for promotion. The Court of Appeals 
affirmed the circuit court's grant of summary disposition 
because the Department had not submitted its plan for 
approval by the Michigan Civil Rights Commission as 
required by section 210 of the Elliott-Larsen Civil Rights 
Act. The Supreme Court reversed, however, after deter-
mining that Section 210 was ambiguous and did not address 
the effect of noncompliance with Section 210. The court 
ruled that reliance upon an unapproved plan is not, as a 
matter of law, illegal and that employers should be permit-
ted to show that unapproved plans are consistent with the 
purposes of the Civil Rights Act and the intention of the 
legislature. Relying on federal Title VII case law, the court 
established the following test for determining whether 
unapproved plans are "otherwise valid:" 

1. The unapproved plan must be "similar in purpose to the 
Civil Rights Act;" 

2. The plan does not unnecessarily trammel the rights of 
non-minorities; and 

3. The plan is temporary in nature. 

The court's 4-3 decision clarifies conflicting Court of 
Appeals' decisions on this issue. 

MICHIGAN COURT 
OF APPEALS UPDATE 

by Michael D. McFerren 
Sach, Waldman, O'Hare, Helveston, 

Hodges & Barnes, P.C. 

Bradley v Phillip Morris, Inc., et al, Ct of App No: 
112019, 112807 (rel'd for publication April 28, 1992). 

Tous.saint Defendant Entitled to Present After-Discov-
ered Evidence of Employee Misconduct, and Evidence of 
Its Obligations To Other Employees Under Elliott-Larsen 
and Title VII. 

In this case, the jury returned a verdict of over $1.4 
million against Phillip Morris for discharging two employ-
ees who allegedly engaged in sexual intercourse in a hotel 
suit which Richard Morris, Inc. obtained for its employees 
to entertain guests at the Detroit Grand Prix. The episode 
was "witnessed" by a third employee who had fallen asleep 
in a chair in the room, and awoke to discover the activity. 
The employee who witnessed the plaintiff's conduct 
suffered a decline in work performance and attitude owing 
to a loss of respect for plaintiffs, one of whom was a 
supervisor. 

Defendant Phillip Morris appealed the jury verdict on 
the grounds that, inter alia, the trial court excluded evi-
dence of other misconduct by plaintiffs which Phillip 
Morris discovered after plaintiffs' termination, and also 
precluded Phillip Morris from presenting to the jury 
evidence of Phillip Morris' duties under the Elliott-Larsen 
Civil Rights Act and Title VII to the employee who 
witnessed the plaintiffs' tryst. The Court of Appeals 
agreed, and remanded the case for a new trial. 

The Court, citing federal and California state precedent, 
found that "just cause for termination may include facts and 
circumstances not known to the employer," and that, "this 
type of evidence is relevant to the issues of damages." The 
Court further concluded that under Phillip Morris' defense 
that it had just cause to discharge plaintiffs, evidence of 
Phillip Morris' legal obligations (and potential legal 
liability) to the witnessing employee was relevant. The 
Court cited Reisman v Regents of Wayne State Univer-
sity, 188 Mich App 526 (1991), in which the Court of 
Appeals had permitted defendant to introduce evidence of 
an affirmative action plan as a defense to plaintiff's "re-
verse discrimination" claim. 
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RECENT CASES IN THE SIXTH 
CIRCUIT COURT OF APPEALS 

AND THE MICHIGAN 
FEDERAL DISTRICT COURTS 

Robert A. Boonin 
Butzel Long 

CIVIL RIGHTS ACT OF 1991 DOES NOT APPLY 
RETROACTIVELY. Vogel v City of Cincinnati, 959 
F.2d 594 (6th Cir. 1992). 

A police officer brought a discrimination action seeking 
damages relating to the City's administration of its affirma-
tive action policy. The policy was adopted in 1981 pursu-
ant to the dictates of a consent decree. Under the policy, 
preference was allowed to minorities to better enable the 
city to meet its hiring goals (by race). Due to this practice, 
the Plaintiff was not selected for training as a member of 
the October 1989 recruit class. Soon thereafter, however, 
he was hired. He commenced the lawsuit to obtain back 
pay and lost seniority. 

The Court upheld the granting of the City's motion for 
summary judgment on various grounds. First, the Plaintiff 
lacked standing to challenge the City's interpretation of the 
consent decree because he was not a party to that decree. 
Second, while he had standing to challenge the policy's 
constitutionality, the Court held that the policy did not 
violate the Fourteenth Amendment. 

Significantly, the Court also held that the Plaintiff was 
not entitled to relief under the Civil Rights Act of 1991. 
Oral arguments before the Court of Appeals were conduct-
ed just over two weeks before the Act was enacted on 
November 21, 1991. Deferring to the EEOC's policy 
statement against applying the Act retroactively, and based 
on a review of the legislative history, the Court held: 

[T]he 1991 Act does not govern the instant case 
which involves conduct that occurred before the 
1991 Act became law. 

Thus, to the extent necessary for the Court's analysis, 
it only applied the law as it stood prior to the Act's enact-
ment. 

DRUG TESTING OF PRIVATE SECTOR EMPLOY-
EES IS NOT AN INVASION OF PRIVACY. Baggs v 
Eagle-Picher Industries, Inc., 957 F.2d 268 (6th Cir 
1992) 

The employer in this case implemented a policy prohib-
iting employees from reporting to work with alcohol or 
illegal drugs in their systems, and informed them that 
violation of the policy would be grounds for discipline up  

to, and including, discharge. The employees were also 
informed that "submission to a drug test at management's 
request was a 'condition of employment.'" Approximately 
one month later, the employer conducted an unannounced 
drug screening. Some employees refused to submit to the 
testing order, and left the site. Their actions were treated 
as resignations. Those who took the test and failed were 
terminated. 

Plaintiffs brought this action claiming breach of con-
tract, defamation and invasion of privacy. Summary 
judgment was granted to the employer on all accounts. 

Upholding the lower court, the Court of Appeals agreed 
that the employees were at-will and that the alleged remark 
made by a manager (that employees who were afraid of 
being caught could quit) was not defamatory as to those 
who refused to take the test for other reasons. As to the 
final count, the Court noted that: "Michigan courts have 
not decided whether drug testing of private-sector employ-
ees amounts to a tortious invasion of privacy." Applying 
Michigan law, however, the Court concluded: 

[The] Defendant's] conduct did not invade a matter 
that the plaintiffs had a right to keep private under 
Michigan law... [A] Michigan employer may use 
intrusive and even objectionable means to obtain 
employment-related information about an employee. 
There is no dispute that the information sought, 
whether employees were reporting to work with 
drugs in their systems, was related to the plaintiffs' 
employment. 

PRETEXT ISSUE EXISTS AS TO FAILURE TO 
REASSIGN AGE 62 EMPLOYEE TO NEW POSITION 
AS PART OF ECONOMICALLY MOTIVATED 
REORGANIZATION. Hawley v Dresser Industries, 
Inc., 958 F.2d 720 (6th Cir 1992). 

Plaintiff was an executive for one of Defendant's 
divisions. Due to severe economic difficulties in 1983, 
Defendant implemented a massive reorganization of its 
operations. Eight of its twelve operational "Groups" were 
eliminated, and this resulted in the elimination of six of 
eight planning officers — of which Plaintiff was one. 
Twelve executive positions of Plaintiffs rank were elimi-
nated, and all but Plaintiff were reassigned to new positions 
within the company. Plaintiff, who was age 62, was laid 
off along with many other employees. 

Plaintiff brought an ADEA claim challenging his 
termination. A jury found in his favor, but the verdict was 
set aside in response to Defendant's JNOV motion. On 
appeal, the Court of Appeals reinstated the verdict. 

The Court of Appeals concluded that there were no 
facts which suggested that age was a determining factor in 
the decision to eliminate Plaintiffs position. Under the cir- 
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cumstances, however, the Court concluded that it was 
proper for a jury to determine the pretextual issue regarding 
the employer's decision to not re-assign  the Plaintiff as it did 
with other executives. 

The Defendant claimed that the others were reassigned 
because they possessed skills in such areas as law, account-
ing and industrial relations, and that the Plaintiff was not 
qualified for those positions. By stating these reasons, the 
burden shifted to Plaintiff to prove, by a preponderance of 
the evidence, that those reasons were pretextual. Plaintiff 
then established that younger planners were reassigned to 
positions for which he was qualified, and that Plaintiffs 
supervisor was cognizant of the fact that Plaintiff was close 
to retirement age. Thus, the Court concluded: 

[T]he jury could have inferred that plaintiffs 
termination, which resulted when no other position 
was found for him, was not based on his lack of 
skills but on the fact that he was close to retirement 
age. 

NO DUTY TO ARBITRATE DISCHARGE OCCUR-
RING BETWEEN UNION CONTRACTS. Teamsters 
Local 1199w Pepsi-Cola General Bottlers, Inc., 958 F.2d 
1331 (6th Cir. 1992) 

The Defendant terminated an employee during a short 
hiatus period between the collective bargaining agreements, 
i.e., while negotiations were still ongoing by the plaintiff 
union and defendant employer. The conduct causing the 
termination also occurred during this hiatus period. The 
expired agreement provided that employees could only be 
discharged for just cause and such terminations were 
subject to arbitration. These provisions were unchanged in 
the successor agreement. 

The union grieved the termination, and the employer 
refused to submit the grievance to arbitration. The lower 
court granted the employer's motion for summary judg-
ment. The Court of Appeals affirmed the lower court and 
virtually adopted its opinion. 

The Court held that the right to binding arbitration is 
contractually based. Therefore, since there was no contract 
in effect at the time of termination, the employer was 
justified in its refusal to arbitrate the matter. Moreover, 
the Court held that the right not to be discharged without 
just cause is a contractual right which does not survive a 
contract's expiration. Thus, the grievance did not "arise 
out or the expired agreement. 

LAID-OFF EMPLOYEES ARE ENTITLED TO WARN 
ACT NOTICE. Kilden v Electro Wire Products Inc., 
Docket No. 90-CV-40126, 1992 U.S. Dist. LEXIS 7633 
(ED Mich. May 13, 1992) (Newblatt, J.). 

In April 1990, the employer closed one of its manufac-
turing plants. As required by the Worker Adjustment and 
Retraining Act ("WARN"), the employer provided each of 
it active employees with 60 days prior notice. No notice 
was provided to those employees who were already in 
layoff status. These already laid-off employees brought suit 
under the WARN Act, contending that they were "affected 
employees" under the Act entitled to the 60 day notice. 

The Court agreed with the employees. Under WARN, 
the Court held, an affected employee is one who may 
reasonably expect an employment loss as a result of a mass 
layoff of plant closing. An employment loss, the Court 
continued, includes layoffs of more than six months. Sixty-
day notices must be approved "to each affected employee." 
The Court concluded: 

Workers on layoff status at the time of a plant 
closing who possess a reasonable expectation of 
recall would experience an employment loss because 
their expectation of recall would be dashed and their 
employment unequivocally terminated at the time of 
the plant closing. 

The Court also held that the employees bear the burden 
of proving that they had reasonable expectations of recall, 
and it also extended its analysis to those who had been laid-
off for more than (as well as less than) six months. The 
criteria for determining whether a reasonable expectation 
for recall exists are, as already upheld by the Sixth Circuit: 

(1) [T]he past experience of the employer; (2) the 
employer's future plans;. ..(3) the circumstances of 
the layoff, including what the employees were told 
as to the likelihood of recall.. .(4) the expected 
length of the layoff; and (5) industry practices. 

SIXTH CIRCUIT'S OPINION IN COMMISSIONER v 
BURKE, 929 F.2D 1119 (6th Cir. 1991), IS REVERSED. 

The U.S. Supreme Court reversed this decision on May 
26, 1992 in United States v Burke, 	U.S. 	, 119 
L.Ed.2d 34, 1992 U.S. LEXIS 3124 (1992). As reported 
in the Summer 1991 issue of Lawnotes (Vol. 1, No. 2), the 
Court of Appeals held that settlement proceeds relating to 
Title VII claims were not taxable. The Supreme Court 
reversed because the remedies available under Title VII as 
it existed at that time (i.e., before its amendment by the 
Civil Rights Act of 1991) were essentially limited to lost 
wages. Thus, the Court concluded, the underlying claims 
were not of a personal injury nature. Therefore, settlements 
of claims brought under Title VII as it existed prior to the 
1991 amendments are taxable. 
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NLRB: SPRING UPDATE 

George M. Mesrey 
Field Attorney, 

National Labor Relations Board 

The board has issued a number of decisions during the 
last three months of which practitioners should be aware. 
This article will serve to highlight some of the most 
important substantive and procedural developments during 
this period. It should be noted, however, that the views 
expressed in this article are those of the author and not 
necessarily those of the National Labor Relations Board. 

Election Procedures 

In Monte Vista Disposal Co., 307 NLRB No. 93 (May 
20, 1992), the Board had the opportunity to review the 
current state of the law governing the treatment of prospec-
tive voters who arrive after the polls have closed. After 
acknowledging the confusing nature of existing precedent, 
the Board rejected a case by case analysis of the reason-
ableness of the voter's excuse for being late. Instead, the 
Board opted for a bright-line rule which eliminates most of 
the uncertainty in the area. In particular, the Board held 
that an employee who arrives at the polling place after the 
designated polling period ends shall not be entitled to have 
his or her vote counted absent extraordinary circumstances. 
The Board noted, however, that late arriving employees 
should be allowed to cast challenged ballots to preserve 
their votes in the event that they fall within one of the 
narrow exceptions to the rule. 

Unit Clarification Petitions/Certification Year Rule 

The Board was asked in Kirkhill Rubber Company, 
306 NLRB No. 102; 139 LRRM 1355 (February 28, 1992), 
to decide whether the certification year ban on representa-
tion petitions applies to unit clarification petitions. After 
due consideration, the Board decided that the certification 
year rule does not apply to unit clarification petitions. 
According to the Board, the problems inherent in process-
ing representation petitions during the certification year are 
not present with unit classification petitions. Specifically, 
a unit clarification petition does not necessarily infringe on 
a union's representative status like a representation petition 
would. Moreover, it does not detract from the initial 
bargaining process during the first year after certification. 

Bargaining Units in the Health Care Industry 

In The Child's Hospital, 307 NLRB No. 14; 140 
LRRM 1017 (April 15, 1992), the Board clarified the scope 
of its Final Rule on collective bargaining units in the health 
care industry. In particular, the Board had to determine the 
scope of a unit at a single facility composed of an acute 
care hospital and a nursing home. This issue is problematic  

because the rules for acute care hospitals and nursing 
homes are substantively different. The Board decided that 
the scope of the appropriate unit in this type of entity is 
determined by the principles applicable to non-acute care 
facilities. See Park Manor Care Center, 305 NLRB No. 
135; 139 LRRM 1049 (December 18, 1992). The Board 
justified this conclusion by finding that this case fell under 
the extraordinary circumstances exception to the rule. 

In another recent case, the Board was asked to decide 
whether a unit of full-time bus drivers at Duke University, 
who service the entire university including an on-campus 
acute care hospital, was appropriate, or whether the drivers 
must be included in a hospital non-professional unit under 
the Board's Final Rule on bargaining units in the health 
care industry. Duke University, 306 NLRB No. 101; 139 
LRRM 1300 (February 28, 1992). After an exhaustive 
review of the applicable precedent, the Board decided that 
this situation is not susceptible to a hard and fast rule. 
While acknowledging the uncertainty in such a rule, the 
Board decided that the determination of who is a health care 
worker in a university setting, where the institution contains 
both health care and health related facilities along with 
traditional nonhealth care academic operations, requires a 
seasoned analysis of all the circumstances in each case. In 
the case at hand, the Board found that there was an insuffi-
cient connection between the drivers and the hospital. As 
a result, the Board concluded that the bus drivers were not 
employees of an acute care hospital and, consequently, their 
representational interests were not affected by the Rule. 

Duty to Bargain 

In Adirondack Construction Corp., 306 NLRB No. 
136; 140 LRRM 1026 (March 13, 1992), the Employer 
admitted that it had unilaterally discontinued making 
payments to the Union as required under certain contract 
provisions concerning welfare and pension and dues 
checkoff. It attempted, however, to defend its conduct by 
asserting, as an affirmative defense, that it had cash flow 
problems which rendered it unable to make the required 
payments. The Board concluded that such an economic 
necessity claim, even if proven, does not constitute an 
adequate defense to an allegation that an employer has 
unlawfully failed to abide by the provisions of a collective 
bargaining agreement. 

Limitations on Reinstatement and Backpay 

The Board was required in Lear-Seigler Management 
Service, 306 NLRB No. 84; 139 LRRM 1353 (February 
26, 1992), to decide the extent to which a discriminatee's 
postdischarge misconduct would affect an award of backpay 
and reinstatement. In this case, the discriminatee threat-
ened a witness in an attempt to coerce him to testify in a 
certain way at the hearing. The Administrative Law Judge 
found that the discriminatee was discharged in violation of 
Section 8(a)(3) and (1) of the Act but refused to reinstate 
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him or award backpay based on the misconduct. The 
General Counsel excepted to this finding. 

The Board acknowledged that threats to induce a 
witness to testify in a certain way in a Board proceeding 
constitute serious misconduct. Moreover, the integrity of 
the Board's judicial process depends on witnesses telling the 
truth without fear of reprisal or promise of benefit. The 
Board concluded that the discriminatee should receive 
backpay, but that it should be tolled as of the date of his 
misconduct. This, according to the Board, strikes the 
proper balance between the equally important interests of 
protecting the Board's judicial processes and remedying 
unfair labor practices. The Board further found that the 
discriminatee was properly denied reinstatement. The 
Board made it clear, however, that interference alone does 
not warrant denial of reinstatement. There must be a 
potential for serious disruption of the workplace if the 
employee is reinstated. In this case, the Board concluded 
that the discriminatee's reputation in the workplace as a 
violent and disruptive person coupled with his outstanding 
threat of physical violence to a fellow employee justified the 
denial of reinstatement. 

"WORKER PROTECTION" ACT — 

Concluded from page 12 

true effect — and presumably the true purpose — of the 
"Workplace Fairness Act" is to strengthen the hand of 
organized labor while weakening the economic power of 
management, and in so doing, force employers into the 
position of acceding to unrealistic union demands, curtailing 
or closing their businesses, or taking their operations 
elsewhere. 

Elementary economics teaches us that, if unions win 
every dispute despite unreasonable demands, employers will 
have no alternatives other than to cut back on operations or 
to move to foreign shores where the rules of engagement 
are more favorable. Instead, unions should recognize that 
their current problems need to be addressed internally — 
though innovative approaches such as cooperation with 
management — leading to a renewed confidence in the 
union movement and incre-acad membership. To ask 
Washington, of all places, to change the rules in mid-game 
by increasing the occasion for labor disputes would, in all 
likelihood, have the opposite effect. 

MERC UPDATE 

Katherine A. VanDagens, Esq. 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

Melvindak-Northern Allen Park Public Schools, C89 I-
229 (April 23, 1992), dissent dated May 11,1992. 

A public employer is justified for refusing to bargain 
during a strike among its employees because the Legisla-
ture, in enacting PERA, "intended that the duress of a work 
stoppage not to be [sic] brought to the bargaining table in 
public employment," MERC held in a decision on excep-
tions. The majority opinion goes on to say, "To force a 
public employer to negotiate under these circumstances 
would neither effectuate the purposes of PERA nor fulfill 
the bargaining in good faith obligation of labor organiza-
tions imposed by Section 10(3)(c) of PERA." The decision 
expressly reverses all prior Commission cases in conflict 
with this determination. 

Former Chairman Tanzman dissented from the opinion, 
writing that the majority adopted a new policy which 
dramatically alters public sector labor relations in the state. 
Noting that the decision reverses 22 years of precedent, 
Member Tanzman stated that the majority's decision is "bad 
law, bad policy and an unwise exercise of the authority of 
this Commission." 

In other aspects of the decision, the majority decision 
also affirmed its earlier decision in Gull Lake, 1977 
MERC Lab Op 716, holding that teachers who concertedly 
refused to participate in extra duty, voluntary activities are 
engaged in unprotected activity. Finally, the decision holds 
that while it may be unlawful for a board to prohibit the 
display of union insignia, if the order is immediately 
rescinded and no persons are disciplined for violation of the 
rule, the matter is "moot" because nothing further that 
would benefit the policies of the Act can be done by the 
Commission. 

Paw Paw Public Schools, Case Nos. C90 G-180; C90 G-
182; C90 G-184; C90 G-185; and R90 B-58 (April 17, 
1992). 

The majority decision followed the Commission's 
previous departure from the policy of the National Labor 
Relations Board, by holding that an employer must stop 
bargaining with an incumbent union when a rival union files 
a representation petition. 

Member Tanzman dissented, arguing that the Commis-
sion should follow NLRB precedent set forth in RCA del 
Caribe, 262 NLRD No. 116; 110 LRRM 1369 (1982). In 

Continued on page 18 
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MERC UPDATE — 
	 Michigan State University Board of Trustees, Case Nos. 

Continued from page 17 
	

UC88 B-14; C88 L-331; C89 B-38 (April 24, 1992). 

that case, the NLRB reversed its prior policy and held that 
an employer does not violate its neutrality requirements by 
continuing to engage in contract negotiations with an incum-
bent union while a representation petition is pending. 
Member Tanzman states that MERC ought to follow NLRB 
precedent where the language is similar, or "be able to 
show that the differences between public and private 
employment justify departing from NLRB precedent." 

New Haven Community Schools, Board of Education, 
C90 J-260 (April 23, 1992). 

A management rights clause giving to the employer the 
right to determine conditions for employees' continued 
employment was not a "clear, unmistakable and explicit" 
waiver of rights to bargain over a drug policy covering 
existing employees. As drug testing of current employees 
is a mandatory subject of bargaining, the employer was 
required to bargain with the union prior to implementing a 
substance abuse/drug policy. MERC's decision reversed 
AU Bixler's decision finding no unfair labor practice had 
occurred. 

City of Huntington Woods, CU89 k-58 (April 23, 1992). 

A union commits an unfair labor practice by submitting 
to Act 312 arbitration the issue of a wage increasi- retroac-
tive to the expiration date of a prior collective bargaining 
agreement, when that date is prior to the certification of the 
union as representative of the employees. The majority 
decision affirmed the All's decision and recommended 
order holding that the union had unlawfully insisted to 
impasse on a non-mandatory subject of bargaining. 

The employees' prior collective bargaining agreement 
expired December 31, 1987. In May, 1989, the Police 
Officers Association of Michigan replaced AFSCME as the 
bargaining agent and began negotiations. The union filed 
a petition for interest arbitration and listed retroactive wage 
increase as an issue remaining in dispute. The majority 
decision recognizes that Act 312 provides for retroactivity 
to the "commencement of any period in dispute," but holds 
that that period cannot be prior to the certification of a 
bargaining representative, even where negotiations were 
begun by the predecessor union. 

Member Tanzman dissented, writing that the "period in 
dispute" began, in this case, when the employees' old 
contract expired and the employer and the predecessor 
union began bargaining for a new contract. He wrote that 
it makes "no sense to find the Union guilty of an unfair 
labor practice for bringing before the 312 panel an issue 
which the panel has been specifically authorized by the state 
to decide." 

MERC has the exclusive right to determine unit place-
ment of employees pursuant to Section 15 of PERA, so any 
change in unit placement without the consent of the bargain-
ing agent is unlawful. Where a collective bargaining 
agreement does not give the employer the right to remove 
positions from the bargaining unit without the union's 
consent, a past practice of doing so cannot waive the 
statutory provision making the right to move employees 
exclusive to MERC. The Commission remanded the case 
to the AU to reconsider his findings in case of its prior 
decision in Michigan State University, 1992 MERC Lab 
Op 120. 

Annual Meeting 
Program Announced 

The Labor Section's 1992 Annual Meeting, part of the 
State Bar Annual Meeting, will be Wednesday afternoon, 
September 16, in Lansing. As usual, the afternoon's events 
will begin with the annual business meeting of the section, 
including election of officers and new members to the 
Council. Then we will present a program on Current 
Trends in Labor and Employment Law, featuring speakers 
from both sides (labor and management, plaintiff and 
defendant) of the following areas: 

Quality Circles and Their Impact on Traditional Labor-
Management Relationships in the Collective Bargaining 
Setting 

Privatization and Public Sector Employment 

Discussion will focus on such issues as joint employer 
status, subcontracting, reorganization, and related matters. 
Presenters will include a public employer representative and 
public employee union counsel. 

Wrongful Discharge 

Thorough consideration of the state of the law after 
Rowe v Montgomery Ward. Sheldon Stark will present 
the plaintiffs' perspective; John Brady will give the em-
ployers' viewpoint. 

This program will be followed by a social hour, then by 
our annual meeting dinner, for which we are delighted to 
have a nationally renowned and respected journalist as 
after-dinner speaker (see page 20). Please mark your 
calendars now and plan to attend. You will receive further 
information and reservation forms in the coming weeks. 
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