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View from the Chair 
by Eileen Nowikowski, Chairperson 

Labor Relations Law Section 

This second edition of Labor and Employment Lawnotes 
features articles on dispute resolution in the non-union setting 
(by Jeffrey Rueble) and employer compliance with the 1990 
Immigration Act (by Paul Kara) as well as our regular 
columns on recent cases in the state and federal courts. New 
to this edition, and to become a regular feature along with 
the analysis of recent cases, is a column highlighting pro-
posed and pending bills in labor and employment areas before 
the Michigan House and Senate (by Christine Kuzara); in 
future issues we will have another column (by Brandon W. 
Zuk) on regulatory developments. (There were none to report, 
nor any notable MERC decisions, this time.) This expanded 
coverage of recent developments is designed to afford prac-
titioners a quick and concise overview of the emerging labor 
relations and employment rights law. Although we are all 
concerned with the newest cases, laws and regulations which 
directly affect our practice, the pressures of that daily prac-
tice make it easy to miss the forest for the trees. 

As the practice of labor relations has drastically changed 
in the last ten years, so has the nation's economy and work-
force. The shrinking manufacturing sector, expanding service 
sector, globalization of the economy and laissez-faire federal 
regulatory policies, among other factors, have ushered in an 
era of declining unionization of the workforce. The mantle 
for social change and protection of the economic well-being 
of the worker and her family (increasingly American families 
are headed by single women workers) is being passed from 
the industrial unions to the federal and state governments. 
Witness the volume of federal legislation alone regulating the 
workplace and the rights of employers and workers — WARN, 
Age Discrimination Act, Older Worker Protection Act, 
Americans With Disabilities Act, Employee Polygraph Pro-
tection Act, Drug Free Workplace Act, 1990 Immigration Act, 
to name just a few. 

It is undoubtedly not coincidental that changes in the 
practice of labor law mirror this shift from union-driven to 
government-driven improvements in and protections for the 
working lives of employees. Unions like the Service 
Employees International Union and the International UAW 
have moved to the forefront of the legislative efforts to change 
and secure benefits, such as national health care, recognizing 
that the most "bang for the buck" may come from concerted 
legislative and organizing efforts. Employer groups, con-
cerned with rapidly escalating health care costs, recently 
expressed some support for a national health care system. 
To see union and management aligned on a major piece of 
social welfare legislation shows just how extensive the changes 
of the last decade have been. 

Legal and Practical Aspects 
of Dispute Resolution 

in the Non-Union Setting 
by Jeffrey S. Rueble 

Senior Labor Counsel, Meijer, Inc. 

In response to the flood of wrongful discharge litigation 
engendered by the Toussaint decision eleven years ago, many 
employers have purged their handbooks and policies and have 
adopted disclaimers of job security aimed at creating at-will 
employment relationships. Although this "armor plate" 
approach has met with varying degrees of success in our state 
and federal courts, it is by no means foolproof. Witness the 
legion of cases involving allegations that the disclaimer was 
modified by oral promises or actual practice. This approach 
is also subject to the criticism that it is bad for employee rela-
tions and may encourage union organizing efforts. Perhaps 
its most serious shortcoming, however, is its narrow focus. 
Although it may limit liability for breach of employment con-
tract claims, it provides no protection against discrimination, 
public policy and other employment related statutory and tort 
claims. 

There may be a better alternative. Employers should give 
serious consideration to adopting alternative dispute resolu-
tion procedures, especially ones that culminate in binding 
arbitration. Arbitration offers significant advantages over the 
existing legal process for both employers and employees. For 
example, arbitration is typically faster than litigation. Thus, 
the delays attendant with lawsuits which cause hardship for 
both the employer and employee are mitigated. Arbitration 
is also typically less costly and, for the employer, avoids the 
problem of excessive jury awards. It may also deter or 
discourage unionization of the workforce and it promotes 
positive employee relations, high morale and loyalty by 
reassuring employees that they have job security. Finally, all 
employment claims — breach of contract, public policy, tort 
and statutory — may be subject to compulsory binding arbi-
tration. 

This article gives a broad overview of the case law on 
four important legal issues related to ADR procedures for 
non-union employees: (1) unilateral implementation by the 
employer; (2) finality of the award; (3) exhaustion as a con-
dition precedent to litigation; and (4) preemption of state and 
federal employment claims by the Federal Arbitration Act. 
This article also discusses some practical considerations in 
fashioning and adopting an alternative dispute resolution 
procedure. 

Continued on page 2 
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CORRECTION 

In the first issue of Labor and Employment Lawnotes, 
the first name in the firm of one of our article contributors 
(worse yet, a member of the Council) was misspelled. We 
wish to correct and apologize for that error now: Jules B. 
Olsman is a member of the firm of Woll, Crowley, Berman, 
Olsman & Nolan, P.C. 

INDEX LEGAL AND PRACTICAL ASPECTS 
OF DISPUTE RESOLUTION IN THE 
NON-UNION SETTING - Continued from page 1 

Unilateral Implementation 

An alternative dispute procedure becomes part of the 
employment contract of an employee hired after the effec-
tive date of the procedure by virtue of the fact it is included 
in the employee manual or handbook; it becomes a term of 
employment of existing employees when they receive notice 
of the procedure. Carlson v Hutzel Corp., 183 Mich App 
508 (1990), lv den 437 Mich 892 (1991). The notice must be 
reasonable, however. In Re Certified Question, Bankey v 
Storer Broadcasting, 432 Mich 438 (1989) (holding that an 
employer may, without an express reservation of the right to 
do so, unilaterally change its policies provided that the 
employer uniformly gives affected employees reasonable 
notice of the change). The "reasonable notice" requirement 
of Bankey does not necessarily mean actual notice. The 
method of notification only need be uniform and reasonable. 
Grow v General Products, Inc., 184 Mich App 379 (1990). 

The question whether the reasonableness of the notice 
is for the court or the jury to determine is not so clear. In 
both Carlson and Grow, the courts appeared to find that the 
notice given was reasonable as a matter of law. In }Licht v 
Ford Motor Co, 186 Mich App 517 (1990), however, the court 
held that the question whether plaintiffs received reasonable 
notice of the revocation of an automatic pay increase policy 
was a question for the jury, "where defendant simply an-
nounced that the policy had already been suspended." 
Likewise, in Farrell v Automobile Club of Michigan (On 
Remand), 187 Mich App 220 (1991), the court held that the 
reasonableness of notice of the unilateral implementation of 
production quotas was a jury question, "given the nature of 
the change." 

Finality 

There is little doubt that an arbitration award on a breath 
of employment contract claim is final and binding on the 
parties to the arbitration. In Toussaint v Blue Cross and Blue 
Shield, 408 Mich 579 (1980), the Supreme Court stated that 
with respect to such claims "the employer can avoid the perils 
of jury assessment by providing for an alternative method of 
dispute resolution." As an example, the Court suggested that 
an employer could "provide for binding arbitration on the 
issues of cause and damages." 

The two leading cases on the issue of finality decided 
since Toussaint are Renny v Port Huron Hospital, 427 Mich 
415 (1986) and Ithalifa V Henry Ford Hospital, 156 Mich 
App 485 (1986), lv den 428 Mich 902 (1987). In Renny, the 
Supreme Court reaffirmed its statement in Toussaint that an 
employer could avoid jury trials in wrongful discharge cases 
by adopting a grievance procedure. The Court added, 
however, that in order to have a preclusive effect, the alter-
native dispute method must not only end in a decision by an 
impartial arbitrator, but must also meet five "essential ele-
ments necessary to fair adjudication in administrative and 
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arbitration proceedings." The Court found that the procedure 
adopted by the employer in that case lacked elementary 
fairness and thus the result was not binding on the employee. 
In Khalifa, the Court of Appeals found that the decision of 
a "grievance council," which was comprised of non-super-
visory employees who had no involvement in the initial deci-
sion to discipline or discharge, was final and binding and 
precluded litigation of plaintiffs wrongful discharge claim. 

The issue of finality has been considered in several other 
cases as well. See e.g. VanderToorn v City of Grand 
Rapids, 132 Mich App 590, 598 (1984), lv den 424 Mich 
886 (1986) (recognizing the employer's right to unilaterally 
establish a dispute resolution procedure which will be final 
and binding if resolution is by an impartial arbiter, but finding 
that the city's grievance procedure was not preclusive because 
the ultimate decision maker participated in the decision to 
discharge); Nuvision v Dunscombe, 163 Mich App 674 
(1987), lv den 430 Mich 875 (1988) (holding that where the 
plaintiffs wrongful discharge claim was arbitrated pursuant 
to an arbitration agreement in the employment contract, the 
parties were bound by the decision of the arbitrator unless 
the arbitrator exceeded his or her powers or committed errors 
that substantially prejudiced the rights of either party); and 
Levin v City of Ann Arbor, No. 82-1211, slip op, (6th Cir 
1983) (holding that plaintiff's Toussaint claim was barred 
by a prior decision of a personnel board pursuant to internal 
grievance procedures set forth in the city's personnel policies). 

An arbitration award on public policy and other tort 
claims may also be final and binding. In Fulghum v UPS, 
424 Mich 89 (1985), the Supreme Court held that plaintiffs 
tort claims of defamation, intentional infliction of emotional 
distress and invasion of privacy were barred by the decision 
of a "joint-area committee" under the collective bargaining 
agreement. 

Arbitration awards on discrimination claims and other 
statutory claims pose more difficult questions. In Alexander 
v Gardner-Denver, 415 US 36 (1974), the U.S. Supreme 
Court held that an arbitrator's decision under a collective 
bargaining agreement did not preclude a subsequent lawsuit 
by the employee to enforce his rights under Title VII, even 
though the arbitrator considered and ruled on the discrimi-
nation claim. In Wilson v Acacia Park Cemetery Assn., 
162 Mich App 638 (1987) the Court of Appeals followed 
Gardner-Denver and held that a state law handicapper's 
claim was not barred by an arbitration award under a collec-
tive bargaining agreement. Likewise, in Admiral Merchants 
v Department of Labor, 149 Mich App 344 (1986), lv den 
426 Mich 866 (1986) the court held that an arbitrator's award 
did not preclude an action in court on a statutory claim 
brought under the Michigan Wages and Fringe Benefits Act. 

Because the Court in Gardner-Denver focused on the 
separate nature of the employee's contractual and statutory 
rights, that case was widely regarded as holding that 
discrimination claims and other statutory claims were simply 
not amenable to resolution in arbitration. Recently, however, 
the U.S. Supreme Court held that the reasoning of Gardner-
Denver was not applicable to arbitration of an age discrimina- 

tion claim in the non-union setting. Gilmer v Interstate/ 
Johnson Land Corp., 1991 U.S. LEXIS 2798, 59 U.S. L.W. 
3781 (May 20, 1991). In light of Gilmer, discrimination and 
other statutory claims may now be subject to compulsory 
arbitration under the Federal Arbitration Act. That issue is 
discussed below in this article. 

Exhaustion As A Condition Precedent To Litigation 

The issue of exhaustion is different from the issue of 
finality. An employee may be required to exhaust an 
employer's dispute resolution procedure before filing suit, 
even though the procedure does not meet the requirements 
for a final and binding result. Whether exhaustion is required 
may depend on the nature of the claim being asserted. 

In three published opinions, the Court of Appeals has 
held that an employee's failure to exhaust the employer's 
grievance procedure bars a subsequent wrongful discharge 
lawsuit. In Carlson v Hutzel Corp., 183 Mich App 508 
(1990), the Court of Appeals held that the plaintiffs' claims 
for constructive discharge were barred by their failure to 
exhaust the employer's grievance procedure, which the court 
characterized as their "sole remedy." In Dahhnan v Oakland 
University, 172 Mich App 502 (1988), lv den 431 Mich 910 
(1988) the Court of Appeals held that plaintiffs wrongful 
discharge lawsuit was barred because he failed to exhaust the 
employer's grievance procedure which ended in a decision 
by a panel comprised of five members: two selected by the 
university, two selected by an employee group and one 
selected by the other four members. In Zeniuk v R.K.A. 
Inc., No. 119801, slip op, 1991 Mich App LEXIS 217 (May 
6, 1991) (for publication) the court held that plaintiff was 
barred from pursuing a wrongful discharge claim because 
he failed to pursue his remedies under company policy which 
provided for a "discharge arbitration procedure." 

The same result has been reached in three recent un-
published opinions. See Nelson v Meijer, Inc., No. 114552, 
slip op (Mich Ct App, April 18, 1990) (holding that plain-
tiffs failure to use Meijer's Termination Appeal Procedure, 
which ended in a decision by a neutral labor arbitrator, barred 
his breach of employment contract claim and did not deprive 
him of his right to a jury); Tunney v Eagle Village, Inc., 
No. 113210, slip op (Mich Ct App, February 28, 1990) (holding 
that the plaintiffs breach of employment contract claim and 
public policy claim were barred because he failed to exhaust 
his remedies under the employer's grievance procedure, 
which apparently provided appeals to the executive director, 
the personnel committee and ultimately to the board of 
directors); Anderson v City of Lapeer, No. 122932, slip op 
(Mich Ct App, April 25, 1991) (holding that plaintiffs breach 
of contract claim was barred by her failure to use the grievance 
procedure in the employee handbook which ended in a deci-
sion by an appointed three-member grievance panel). 

There are several cases which indicate that public policy 
and other tort claims are subject to the same exhaustion 
requirements as contract claims. In Ryoti v Paine, Webber, 
142 Mich App 805 (1985), the Court of Appeals held that 

Continued on page 4 
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LEGAL AND PRACTICAL ASPECTS 
OF DISPUTE RESOLUTION IN THE 
NON-UNION SETTING - Continued from page 3 

plaintiff's public policy tort claim was barred by his failure 
to exhaust his remedies under an arbitration provision in his 
employment contract. See also Tunney, supra (public policy 
claim barred by failure to exhaust). In Sankar v Board of 
Education, 160 Mich App 470 (1987) the Court of Appeals 
held that although plaintiff framed his suit as one for negligent 
evaluation, the "gist" of his complaint was breach of con-
tract and, therefore, the claim was subject to the arbitration 
provision in the collective bargaining agreement. Finally, in 
Stade! v Granger Brothers, Inc., 4 Mich App 250 (1966) 
(a non-employment case), the Court of Appeals held that 
exhaustion of contract remedies was required even though 
a claim sounds in tort. 

Preemption Of State And Federal Causes Of Action 
By The Federal Arbitration Act 

The Federal Arbitration Act, 9 USC § 1 et seq, provides 
that a written provision in a contract requiring arbitration of 
any controversy arising out of the contract is enforceable. This 
statute and the decisions under it provide a basis for an 
employer to argue that discrimination and other statutory 
claims are subject to compulsory arbitration under employer 
ADR procedures. 

The U.S. Supreme Court has interpreted the FAA twice 
in the employment context. In Perrt v Thomas, 482 US 483 
(1987), the Court considered the question whether the FAA 
preempted a California statute which provided that actions 
for collection of wages may be maintained without regard to 
the existence of any private agreement to arbitrate. The Court 
held that the FAA did preempt the state statute. 

More recently, in Gilmer v Interstate/Johnson Lane 
Corp., supra, the Court held that an employee can be com-
pelled to arbitrate an age discrimination claim arising under 
the ADEA. In that case, the plaintiff was required by the 
employer to register as a securities representative with the 
NY Stock Exchange when he was hired. The registration 
application with the NYSE provided that plaintiff agreed to 
arbitrate any dispute between him and his employer arising 
out of his employment or termination of employment. After 
he was discharged, he filed suit claiming violation of the 
ADEA. The employer filed a motion to compel arbitration 
under the FAA. The Court, in holding that the plaintiff's age 
claim was arbitrable, distinguished the situation in Gilmer 
from Gardner-Denver and found nothing in the text, 
legislative history or purposes of the ADEA indicating an 
intent to preclude enforcement of arbitration agreements. 

Several other courts had previously reached the same 
result with respect to the ADEA and various other statutory 
claims. See e.g. Roe v Kidder Peabody & Co., 52 FEP 1865 
(SD NY 1990) (staying a Title VII action under the FAA pen-
ding arbitration of the claim); Garfield v Thomson Mc-
Kinnon Securities, 731 F Supp 841, 52 FEP 1678 (ND IL 
1988) (holding that an ADEA claim is subject to arbitration); 

Steele v L.F. Rothschild & Co., 701 F Supp 407, 48 FEP 
945 (DC SNY 1988), appeal dismissed, 864 F2d 1, 48 FEP 
945 (2nd Cir 1988) (holding that an equal pay act claim by 
an employee who had agreed to arbitrate disputes related to 
his employment would be stayed pending arbitration); Pihl 
v Thomson McKinnon Securities, Inc., 48 FEP 922 (DC 
EPA 1988) (holding that the employee's ADEA claim was 
arbitrable under the FAA); Steck v Smith Barney, 661 F 
Supp 543, 43 FEP 1736 (D. N.J. 1987) (holding that an 
employee's state law claims for violation of public policy and 
age discrimination were arbitrable under the FAA); and Hall 
v Nomura Securities, 219 Cal App 3d 43, 52 FEP 824 (1990), 
review denied, 1990 Cal LEXIS 2507 (Cal 1990) (holding 
that an agreement to arbitrate any dispute arising during 
employment barred an action under the state age and handi-
cap discrimination laws). 

Unfortunately, in deciding Gilmer, the Court left a 
significant issue unresolved. The FAA, in addition to making 
arbitration agreements generally enforceable, also provides 
that "nothing contained herein shall apply to contracts of 
employment of seamen, railroad employees, or any other class 
of workers engaged in foreign or interstate commerce." In 
Gilmer, the question was raised whether this language 
excludes all contracts of employment from the FAA. The 
Court found that the arbitration agreement in this case was 
not contained in Gilmer's contract of employment, but rather 
in the registration agreement with the NYSE and thus the 
court did not have to decide whether or not the FAA applied 
to employment contracts. 

Several lower federal courts, however, have construed this 
provision narrowly, holding that Congress intended only to 
exclude collective bargaining agreements from the coverage 
of the act or that it intended only to exclude certain categories 
of workers similar to seamen and railroad employees, such 
as other transportation workers. See e.g. Stokes v Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 523 F2d 433 (6th 
Cir 1975); Erving v Virginia Squires Basketball Club, 468 
F2d 1064 (2nd Cir 1972); Dickstein v DuPont, 443 F2d 783 
(1st Cir 1971); United Elec. R & M Workers v Miller Metal 
Products, 215 F2d 221 (4th Cir 1954); Tenney Eng. v United 
Elec. R & M Workers, 207 F2d 450 (3rd Cir 1953); Cullen 
v Paine, Webber, 587 F Supp 1520 (ND Ga 1984). 

Considerations in Fashioning an ADR Procedure 

At the minimum, an internal dispute resolution procedure 
should be procedurally fair and should culminate in a deci-
sion by an impartial arbiter. These basic requirements, 
however, leave a host of specific questions unanswered con-
cerning the mechanics of such a procedure: How many steps 
should there be? What company representatives should be 
involved at each step? Who will be the final decision-maker? 
How will the decision-maker be selected? Who will repre-
sent the parties at the hearing? What should be the time limita-
tions? Who will pay the cost of arbitration? What limitations 
should be placed on the decision-maker's authority? The 
answers to these questions are important because they shape 
the procedure and ultimately determine whether the procedure 
meets the minimum requirements. 
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Procedural Aspects 

An important part of designing an internal dispute resolu-
tion procedure is determining the procedural aspects, such 
as the number of steps in the procedure, what will take place 
at each step (e.g. informal discussions investigation, formal 
hearing) and which company personnel will be involved at 
each step. No one procedural design is right for every com-
pany. The appropriate design will depend on factors such as 
the size of the company, the number of employees and whether 
the company has centralized or decentralized management 
and personnel functions. 

The procedure should be designed so that the company 
has an early and adequate opportunity to fully review its initial 
decision and so that someone with authority to modify or 
reverse the original decision reviews the case before it reaches 
arbitration. This is important from the company's point of 
view because it allows the company to correct potentially 
costly mistakes early in the process and it is important from 
the employee's point of view because the employee must 
perceive the procedure as one which is fair and can result 
in a decision in the employee's favor. 

Scope 

The scope of the procedure must be clearly defined in 
three respects: which employees are covered (e.g. part-time 
vs full-time, probationary vs non-probationary, management 
vs non-management; officers vs non-officers, etc.); what kinds 
of claims can be resolved through the procedure (e.g. breach 
of contract, tort, statutory, discrimination, etc.); and, what 
kinds of employer actions can be challenged through the pro-
cedure (e.g. discharge, discipline, layoff, demotion, construc-
tive discharge, reductions-in-force, etc.). 

Relief 

The procedure should specify what relief is available to 
the employee. If the relief available is too restricted, it may 
affect the finality of the result. The broader the relief available, 
the more likely employees, their advocates and the courts will 
see the procedure as fair. Relief available in a discharge case 
may include reinstatement, back pay, future damages, attorney 
fees, injunctive relief, etc. 

Time Limit 

A relatively short time limit for filing claims is desirable 
from the employer's point of view because it enables the 
employer to review its decision while it is still feasible to 
reverse or modify the decision. As time passes, it becomes 
increasingly difficult for the employer to reinstate the 
employee and the positions of the parties tend to harden. An 
unnecessarily restrictive time limit for filing, however, may 
lead to claims of unfairness and defeat the purpose of encour-
aging use of the procedure. The procedure should allow the 
parties to extend the time limits by mutual agreement. 

Costs 

If the costs of using the procedure are beyond the reach 
of eligible employees, it is not only unavailable to them, but  

may increase the risk that the employer will be sued since 
an employee may have to advance little or nothing to a lawyer 
willing to file a lawsuit on a contingency fee basis. Moreover, 
if costs are too prohibitive, employees will argue that the 
procedure is unfair and that they should be excused from using 
it. On the other hand, if there is little or no cost, all employees 
who are discharged may have an incentive to contest the 
employer's decision regardless of how frivolous the claim. 
One possibility might be to have an employee pay an initial 
affordable "filing fee" which would be applied toward the 
employee's share of the arbitration costs, all of which could 
be refundable if the employee prevails. 

Employee Representation 

Employees should be allowed to have attorneys or other 
representatives at any step of the procedure since the failure 
to afford an opportunity for representation might undermine 
the validity and finality of the proceeding. In addition, the 
presence of counsel helps to ensure a high degree of pro-
cedural fairness throughout the process and helps insure a 
complete and adequate record in any hearing. Obviously, a 
reviewing court would look askance at a procedure in which 
an employer was represented with labor relations personnel, 
and perhaps counsel, while an employee was required to fend 
for him or herself in a supposedly "neutral setting." 

Selection of a Neutral Decision-Maker 

One of the basic requirements of an internal dispute 
resolution procedure is that the dispute ultimately be resolved 
by a neutral party not involved in the decision-making process. 
Although the courts have yet to offer any definitive guidance 
on this issue, Renny certainly suggests that a neutral arbitrator 
would satisfy this requirement. It is less certain whether the 
courts will ultimately hold that other decision-makers or 
decision-making bodies are equally acceptable. It is possible, 
but not likely, that a company representative or company panel 
could qualify as impartial if sufficiently removed from the 
decision-making process. It is more likely that a panel com-
prised of both employer representatives and other employees 
chosen by the aggrieved employee would suffice. 

These options may be less desirable, however, than using 
a professional arbitrator for a number of reasons. Foremost 
among those reasons is that a proceeding conducted by a pro-
fessional arbitrator is more likely to result in an award which 
will have preclusive effect, or at least substantial evidentiary 
weight, in a subsequent proceeding, especially if the arbitrator 
is an attorney and is empowered to consider and rule on all 
claims arising under both statutory and common law. Gener-
ally speaking, arbitrators who are attorneys with experience 
in the union setting bring a much higher level of understanding 
of employment relations, as well as a knowledge of public 
policy and the relevant employment law than arbitrators with 
no practical experience in the labor and employment arena. 

If an arbitrator is used, there are a number of options 
to consider. The company could appoint a permanent umpire, 
name a permanent panel of arbitrators from which to choose, 

Continued on page 6 
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or select an arbitrator for each case on an ad-hoc basis. While 
using one permanent umpire may have some appeal from the 
employer's perspective, such a unilateral selection cuts off 
the employee's participation in the selection and raises the 
inference that the arbitrator is merely on retainer for the 
employer. 

Inclusion of a Claims Checklist 

In order for the company to fully review its decision in 
light of all possible claims that an employee may have, it may 
be useful to have the grievance form itself provide a checklist 
of claims an employee may wish to make. The grievance form 
then would include claims based on the company's personnel 
policies and practices, federal law, state law or local law. The 
form should also ask the employee to state all reasons why 
the discharge is alleged to be without just cause and/or 
contrary to any federal or state law. 

Notice To The Employees 

When an employer unilaterally adopts a dispute resolu-
tion procedure, the issue of notice to the employees is a crucial 
one. Existing employees might be notified through meetings, 
company publications or other notices and might be asked 
to sign an acknowledgement of notice. New employees should 
be given notice of the procedure as early as possible. They 
might be notified on the employment application, in the new  

employee handbook, in the interview and/or in orientation. 
When an employment action is taken which may be redressed 
under the procedure, especially discharge, the employer 
should consider discussing the procedure with the employee 
and giving the employee the necessary forms to file a claim. 
This takes away any argument that the employee did not know 
about the procedure and encourages employees to use the 
procedure rather than file claims in court, which is the 
ultimate purpose of the procedure. 

Conclusion 

Adoption of a defensive "damage control" strategy in 
response to the judicial erosion of the employment at-will 
doctrine is certainly a legally defensible strategy under the 
law as it exists today. Nonetheless, it may be self-defeating 
in the long run. Since termination — the capital punishment 
of the workplace— has such a profound effect on employees, 
their personal dignity, their prospects for reemployment, their 
dependents and society in general, the courts are likely to 
continue to find ways to give discharged employees their day 
in court regardless of the defensive shell in which the 
employer has wrapped itself. 

Adoption of an internal grievance and arbitration pro-
cedure offers a viable alternative. At a minimum, such a pro-
cedure should bar lawsuits based on claims of discharge 
without cause. Such a procedure may also bar claims based 
on discrimination, public policy and tort claims. At the same 
time, this approach maintains a positive employee relations 
climate and provides a speedy, relatively inexpensive means 
to resolve complaints about discharges. 

THANKS TO VOLUNTEER CONTRIBUTORS 
- INVITATION STILL OPEN 

The editor wishes to thank those who responded to the invitation for 
contributions in the first issue of Lawnotes, notably Chris Kuzara for coverage 
of the legislative scene and Brandon Zuk for state regulatory developments. 
Others offered to contribute articles, and you will be hearing from them 
in upcoming issues. Meanwhile, the door is still open for other contribu-
tions — either for articles, or for court updates if and when our current 
"court reporters" wish to pass the torch. As before, contact Paul Glendon, 
320 N. Main, Suite 400, Ann Arbor 48104; 313-663-4126. 
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LABOR RELATIONS LAW SECTION 

ANNUAL MEETING PROGRAM 

1991 State Bar Annual Convention 
The Radisson Hotel Pontchartrain 

Detroit, Michigan 
Wednesday, September 25, 1991 

1:15 - 2:00 p.m. 	Business Meeting 

2:00 - 3:00 p.m. 	Americans with Disabilities Act — 
Plaintiff and Defendant's Perspectives 

Kathleen Bogas, Sachs, Nunn, Kates, Kadushin, O'Hare, 
Helveston & Waldman, P.C. (Plaintiff) 

Malcolm D. Brown, Simpson Moran (Defendant) 

3:00 - 3:30 p.m. 	Recent Amendments to the Michigan Handicappers Civil Rights Act 

Janet Cooper, Michigan Civil Rights Commission 

3:30 - 3:45 p.m. 	Break 

3:45 - 4:30 p.m. 	EEO Regulations on Americans with Disabilities Act 

(Speaker to be announced) 

4:30 - 5:00 p.m. 	Legislative Update — pending federal legislation in employment 
rights and civil rights — including Civil Rights Act of 1991, 
parental leave, "replacement" workers, employee monitoring 

Paul Kara, Varnum, Riddering, Schmidt & Howlett 
5:00 - 5:15 p.m. 	Preview — Labor Relations Section Roundtable on Race/Ethnic and 

Gender Bias issues in the profession and the Courts 

Sheldon Stark, Stark & Gordon 

5:30 - 7:00 p.m. 	Cocktails (Section hosted) 

7:00 p.m. - 	 Dinner and Speaker 

Jerry Hunter, General Counsel, 
National Labor Relations Board 
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Sweeping Changes to Employment 
Based Immigration Laws 

by Paul M. Kara and Jeffrey D. Nickel 
Varnum, Riddering, Schmidt & Howlett 

On November 29, 1990, President Bush signed the 
Immigration Act of 1990 (the "Act") into law. The Act 
represents the most comprehensive revision of U.S. immigra-
tion laws in 25 years. Among other things, it significantly 
changes the requirements relating to the employment of 
foreign nationals in permanent and temporary positions while 
almost tripling the annual number of available immigrant 
visas. 

With the expanding global marketplace the employment 
of foreign nationals has become commonplace. It is now 
necessary for labor relations attorneys to have a basic 
understanding of the immigration laws. This article highlights 
the most significant employment-related changes, most of 
which become effective on October 1, 1991. 

I. Temporary Employment Visas. 

A. Professionals. The H-1 temporary employment 
visa traditionally has been reserved for members of the "pro-
fessions." This refers to foreign nationals who are in specialty 
occupations which minimally require a bachelor's degree (or 
equivalent experience) in order to perform the functions 
attendant to the occupation. While "professional" require-
ments of visa candidates remain largely unchanged, several 
significant changes to this classification do take effect on 
October 1, 1991. 

• Annual Cap. The Act imposes an annual limit of 65,000 
visas for temporary professional workers. 

• Maximum Stay. The Act increases the maximum 
length of authorized stay from five to six years. From now 
through September, the Immigration and Naturalization 
Service ("INS") will grant applications for sixth year ex-
tensions on a more liberal basis, no longer requiring a show-
ing of "extraordinary circumstances." 

• Dual Intent. There is now statutory recognition of 
the concept of dual intent. Congress acknowledged through 
this classification that a worker may seek a permanent 
residence visa while simultaneously intending to depart the 
U.S. upon expiration of his or her temporary visa. Thus, an 
alien is no longer precluded from seeking extension of a 
temporary visa by the fact that he or she has applied for 
permanent residence. 

• Labor Attestation. The Act will now require the 
employer to file a "labor attestation," on pain of civil 
penalties, not previously required. The employer must docu-
ment wages and working conditions, attest that no strike or 
lockout exists, and give notice of the visa application to any  

union or other bargaining representatives. If there are no 
bargaining representatives, the employer must give notice 
directly to current employees by posting a conspicuous notice. 
Further, "[a]ny aggrieved person or organization" may 
contest the attestation through a formal complaint procedure, 
which may include public hearings. This has the potential 
for further delaying the process. 

B. Intracompany Transferees. 

• New Definitions. The Act changes definitions 
applicable to executives and managers within the L-I visa by 
stressing the possibility of managerial or executive capacity 
for individuals who direct important functions of a business, 
regardless of the number of employees supervised. 

The Act defines "specialized knowledge" in a more 
liberal, business-oriented definition than existing INS regula-
tions, which require that the specialized knowledge be pro-
prietary in nature and not generally available in the U.S. The 
new definition includes special knowledge of the company's 
products and their application in international markets or an 
advanced level of knowledge of the company's processes and 
procedures. 

• Periods of Stay. The Act provides for faster pro-
cessing, authorizes executives and managers to remain in the 
U.S. for up to seven consecutive years, and authorizes 
specialized knowledge aliens to remain in the U.S. for up to 
five consecutive years. It permits the required one year of 
continuous employment outside the U.S. with the same 
employer to have been within any of the three years preceding 
the visa petition. As with professionals' visas, the Act 
recognizes that a temporary worker may remain eligible for 
a specialty occupation visa even if he or she is also seeking 
a permanent residence visa. These changes go into effect on 
October 1, 1991. 

C. "Extraordinary Ability" Aliens. The Act creates 
a new 0-1 visa category for aliens with "extraordinary ability" 
in science, art, business or athletics whose entry will sub-
stantially benefit the U.S. The period of stay is linked to the 
activity but has no maximum time limitation. The alien must 
maintain a foreign residence. Extensive documentation will 
be needed to qualify in this category. Aliens with critical skills 
or experience who assist or accompany the primary alien also 
may be eligible for temporary admission. 

D. F-I Students. Beginning October 1, 1991, for a 
three year experimental period, the Act permits F-1 students 
to work off-campus in a position which need not be related 
to the student's field of study, provided certain requirements 
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are met. For instance, the employer must have recruited 
unsuccessfully for the position for 60 days. If the student has 
been in good academic standing for one year, he or she may 
work up to 20 hours per week (full-time during vacations) 
at the prevailing wage. 

H. Immigrant Visas. The Act greatly expands immi-
gration opportunities for business persons, professionals, and 
skilled workers by increasing the number of employment-
based permanent visas available annually from 54,000 to 
140,000 visas. Beginning October 1, 1991, the Department 
of Labor expects to process approximately 100,000 perma-
nent alien labor certification requests, twice what the Depart-
ment processed last year. The Act also reorganizes the 
employment-based preference categories, placing greater 
emphasis on highly skilled positions. 

• Priority Workers. The first new category allocates 
a maximum of 40,000 visas to aliens of extraordinary ability, 
outstanding professors and researchers and certain multi-
national executives and managers. Aliens in this category need 
not meet labor certification (labor shortage) requirements. 
To qualify as "extraordinary" the applicant must demonstrate 
sustained national or international acclaim or achievements 
through extensive documentation. 

Outstanding professors and researchers must also have 
international recognition and at least three years of teaching 
or research experience in their field, either for an educational 
institution or with a private employer. They must be enter-
ing the U.S. for a tenured or tenure-track position. 

Managers or executives of companies having operations 
in the U.S. and abroad who have worked in a managerial or 
executive capacity for the company (or an affiliate) for one 
of the preceding three years may also qualify as a "priority 
worker." Significantly, it appears that such executives and 
managers need not qualify as "professionals" to achieve 
permanent immigration in a reasonable period of time. 

• Exceptional Ability Aliens. A second category 
allocates a maximum of 40,000 visas to members of the pro-
fessions who hold advanced degrees or have "exceptional 
ability" in science, art or business and will benefit the U.S. 
economy, culture or educational interests. Aliens in this 
category must have labor certification. 

• Other Professionals/Skilled/Unskilled Workers. 
A third category allocates at least 40,000 visas to professionals 
holding bachelor's degrees, skilled workers in short supply 
(with at least two years training or experience) and unskilled 
workers. Only 10,000 visas will be available for workers in 
unskilled occupations. All aliens in this category must meet 
labor certification requirements. 

• Labor Certification. The labor certification pro-
cess remains largely unchanged. Unfortunately, the Act does 
not provide for the automatic transition of approved or 
pending employment-based visas. An alien with an approved 
labor certification should file a preference petition as soon 
as possible and then refile after October 1, 1991. An alien 
with an approved preference petition should seek an immi-
grant visa as soon as one is available. If the lack of available 
visas makes this impossible (e.g., as for unskilled worker), 
a new petition must be filed between October 1, 1991 and 
September 30, 1993 to retain the alien's original priority date 
(his or her place in line for visas). The alien employee must 
re-qualify in one of the new categories. 

HI. 	Investors. Investors of at least $1 million in a new 
commercial enterprise which creates at least 10 new jobs for 
U.S. workers will be eligible for 10,000 new visas annually. 
The minimum amount of investment may be reduced to 
$500,000 if the investment is made in a rural area or an urban 
area with high unemployment. It may be increased to $3 
million dollars for investments in urban areas with low 
unemployment. 

Permanent residence will be granted on a conditional 
basis for two years. The investor and his or her family must 
petition for removal of conditional status just before the end 
of the second year after the visa is granted. 

IV. Certain Occupations and Countries. The Act 
provides special new rules for aliens from certain countries. 
For example, the Act provides an additional 12,000 immigrant 
visas annually for residents of Hong Kong employed by certain 
U.S. companies. The Immigration and Naturalization Service 
recently announced its interim immigrant visa petition pro-
cedures for this special program. 

Aliens in certain occupational classifications, such as 
accountants, researchers, educators, religious workers, enter-
tainers, athletes and health care workers, also will benefit 
from special provisions in the Act. 

V. Employer Sanctions. An employer's request for 
more or different identification and work authorization papers 
is treated as a civil violation with a fine of $100 to $1,000 
per person. Violations of the expanded anti-discrimination 
rules carry penalties of $250 to $10,000 per individual. These 
increased sanctions are currently in effect. 

VI. New Regulations. The INS and the Departments 
of Labor and State have been publishing interim and proposed 
regulations in recent weeks. These regulations are beginning 
to clarify the ambiguities of the Act and set forth the transi-
tional rules from now until October 1, 1991. 
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Michigan Legislative Update 
by Christine Kuzara 

Legislative Service Bureau 

Five months into a new two-year legislative session, the 
influence and direction of the Engler administration can be 
felt in the labor and employment area. The following are 
highlights of some labor-related executive and legislative 
actions that may be of interest to section members. 

Appropriations 

The Engler philosophy coupled with the state's economic 
reality have led to a downsizing of state government. The cuts 
in the Social Services' budget have been the focus of much 
media attention. However, on a percentage basis, the depart-
ments of Labor, Commerce, Civil Rights, and Licensing and 
Regulation are the most adversely affected by the Engler 
reductions. 

Next to the Department of Licensing and Regulation (a 
department which is being abolished and having its duties 
transferred to other departments) the biggest loser under the 
Governor's proposal is the Department of Commerce with 
a 50.5% reduction from current spending ($53.7 million to 
$28.3 million). Close behind is the Department of Labor with 
a 50.1% reduction ($37.6 million to $18.8 million). Some of 
Labor's cuts are gained through elimination of the Worker's 
Compensation Appeal Board, Job Training grants, the 
Michigan youth corps program, the neighborhood corps, and 
a decrease in support for worker's compensation programs. 
The Republican-controlled Senate passed and sent to the 
House a Regulatory budget bill in line with the Governor's 
recommendations. No change was made to the Regulatory 
budget bill (Senate Bill 224), which includes Commerce 
($28.3 million, compared to $98.97 million in 1990-91) and 
Labor ($18.78 million, compared to $65.4 million in 1990-91). 
The vote in committee was entirely and on the floor mostly 
along partisan lines. All Democratic attempts to restore 
funding for various cultural and job-related programs were 
defeated. After the House acts on the bill, it will be referred 
to a conference committee where the final decisions will be 
made. 

Another loser in the appropriations arena is the Depart-
ment of Civil Rights, which has the duty of investigating 
alleged discrimination in employment, public accommoda-
tions, education and housing and of developing affirmative 
action programs to provide equal opportunity and treatment. 
As passed by the Senate, the General Government budget bill 
(Senate Bill 218) includes $10.8 million for the department, 
an increase over the Governor's $9.3 million recommenda-
tion but still approximately 8% less than the immediately 
preceding fiscal year. To try to stop what they perceive as 
the dismantling of the constitutionally created department, 
members of the Legislature's Afro-American Caucus and a 
coalition of civil rights attorneys from Detroit intend to file 
a lawsuit alleging that the Civil Rights Commission wrongly 
accepted inadequate funding levels and returned money upon  

the Governor's request for budget cuts. It is their contention 
that, under Const 1963, art 5, § 20, the Governor may not 
reduce appropriations for purposes specified by the constitu-
tion, including the Civil Rights Commission. The suit will 
ask to restore funding and staff levels to what they were in 
1980-81. 

MIOSHA 

A major labor issue that emerged this session is the future 
of MIOSHA. In January Governor Engler proposed the 
elimination of the Michigan Occupational Safety and Health 
Administration, calling it "neither realistic or cost efficient." 
Business as well as labor opposed the total elimination of 
MIOSHA, but disagreed on how the program should be 
administered. 

After much debate and intense negotiation, House Bill 
4484 was passed and signed into law (PA 6). This act transfers 
$1.3 million from the Safety Education and Training (SET) 
fund to the State General Fund, thus allowing MIOSHA to 
operate through September 30, 1991, the remainder of the state 
fiscal year. The act also eliminates the employers' SET assess-
ment for 1991 only and applies the federal field sanitation 
standard until October 1, 1991. The latter is the most con-
troversial part of the bill. Under the federal standard, an 
agricultural employer need only provide potable drinking 
water and toilet and handwashing facilities if the employer 
has 11 or more employees. Michigan rules require the 
employer to provide these things to even one employee unless 
the field work is performed for a period of three hours or 
less, including transportation time to and from the field. 

Democrats in the House succeeded in killing amendments 
to eliminate the stricter Michigan standard, but Senate 
Democrats were unable to pass the bill with the Michigan 
standard. Senator John Cherry (D-Clio) explained that they 
ultimately accepted the federal standard as "the price we have 
to pay for the governor's signature. Without this bill there 
will be no MIOSHA after April 1. People will be treated 
unjustly and go without appropriate protection, but we would 
put more people in jeopardy otherwise." 

The bill's sponsor, Representative Robert Emerson 
(D-Flint) voted against the Senate version. In order to fund 
the program without state dollars, the House version would 
have increased MIOSHA violation penalties to federal govern-
ment levels — seven times higher than the existing penalties. 
Without such an increase, Representative Emerson said, the 
program will only operate through September 30 of this year. 
The bill was a compromise between business and labor, but 
as Representative Emerson said, "It's a very temporary solu-
tion." Both sides see the need for changes in MIOSHA, and 
the only thing everyone knows for certain is that more 
MIOSHA legislation is coming soon. 
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Residency 
	

House Bill 4270 (PA 8) which provides for penalties for 
embezzlement under the act. 

Senator Honigman's (R-West Bloomfield) controversial 
residency bill passed the Senate by a vote of 20 to 16. Senate 
Bill 271 prohibits a public employer from requiring that a 
person reside within a specified geographic area as a condi-
tion of employment or promotion as a fire fighter or police 
officer, except that a public employer may require that a 
person reside within this state. The bill does not apply to 
volunteer or part-time fire fighters. The bill aligned liberals 
with conservatives and Republicans with Democrats on both 
sides of the issue. Considerable time was taken up on the 
Senate floor as numerous legislators made impassioned 
statements explaining their positions, and the bill is expected 
to face an uphill battle in the House. 

Proponents of the bill argue that the right to choose where 
to live is a fundamental constitutional liberty and that local 
government may not oppress the people it employs, and that 
residency requirements force spouses to live in separate dwell-
ings, force parents to send their children to schools that are 
not their first choice, add stress to already dangerous and 
stressful jobs, and block affirmative action efforts by acting 
as a subterfuge to circumvent the prohibition against racial 
and sexual discrimination. They also maintain that mutual 
aid agreements between municipalities enable employees to 
provide adequate response time without residency require-
ments. 

Opponents agree that the right to live anywhere is 
protected by the constitution, but not the right to employ-
ment in the same location. They also maintain that residency 
is a condition of employment and that the issue properly 
belongs at the bargaining table. Other arguments raised 
against the bill are that it violates existing contracts, that it 
takes away local or "home rule," that employees paid from 
a municipality's tax rolls should have to contribute to those 
rolls, and that a ban on residency requirements would substan-
tially exacerbate a municipality's financial problems and 
reduce its ability to provide essential public services. 

Employment Security 

Governor Engler has signed the following bills amend-
ing the Michigan Employment Security Act: 

Senate Bill 33 (PA 3) which revises the time period 
for certain actions by the commission and provides 
for technical amendments. 

Senate Bill 34 (PA 4) which provides for penalties 
for conspiracy under the act. 

Senate Bill 35 (PA 5) which revises penalty provi-
sions for coercion under the act. 

House Bill 4629 (PA 7) which provides for the 
payment of interest on unpaid penalty amounts 
recovered by the commission. 

House Bill 4271 (PA 9) which eliminates certain penalty pro-
visions from the Michigan penal code. 

House Bill 4272 (PA 10) which revises penalty provisions for 
false pretenses and for willful and intentional violations of 
the act. 

The House and Senate passed identical resolutions (HR 
14, SR 23) requesting Congress and the President of the 
United States to approve emergency supplemental appropria-
tions for the administration of the unemployment insurance 
program during the 1991 fiscal year. 

A seven-member task force formed to design a long-term 
plan to improve services to unemployment insurance claim-
ants completed a 29-page final report. Some of the recom-
mendations are as follows: 

• Set up special lines in MESC offices to handle pro-
blems or information requests and adopt a "take-a-number" 
system for claimants awaiting service. 

• Speed up the work registration process by combin-
ing the registration form with the unemployment benefit 
application and eliminating it for those who are "job-
attached." 

• Reduce the frequency of unemployment insurance 
eligibility reviews by doing them every 16 weeks instead of 
eight. 

• Make MESC forms simpler and develop more easily 
understood information materials about the state's programs. 

• Develop training programs to keep MESC staff aware 
of unemployment insurance program changes and alert to 
customer service. 

Other Developments 

House Speaker Lewis Dodak (D-Montrose) appointed 
a special bipartisan committee to study work force readiness 
and examine issues concerning the training needs of Michigan 
workers, including those who are underemployed or jobless. 
The committee will look at several issues facing workers and 
businesses, including identifying employee skills employers 
need most, closing the "skill gap" to assist with recruiting 
workers, the aging work force, and the need for updated and 
new job training programs. 
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U.S. Supreme Court Review 
by Robert A. McCormick 

Detroit College of Law 

While the U.S. Supreme Court handed down several 
important decisions in the employment law area in the last 
few months', none was more visible than UAW v Johnson 
Controls, Inc.' Not only was the decision much anticipated 
prior to its issuance and vilified or praised thereafter, its 
significance in further establishing certain aspects of Title 
VII may prove to be as great as its symbolic value for working 
women. 

At least as the Court saw it, the facts were not complex: 
Johnson Control Company manufactures lead batteries, 
exposure to which entails health risks, including a risk of harm 
to a fetus carried by a woman so exposed. The Company, 
consequently, established a policy that excluded "women 
capable of bearing children" from certain jobs involving lead 
exposure and defined such women as "[a]ll women except 
those whose inability to bear children is medically docu-
mented." 

Among those challenging the policy was Mary Craig, 
who elected sterilization in order to retain her position, and 
Elsie Nason, a 50 year old divorced woman who was trans-
ferred out.  of a job in which she had been exposed to lead 
to a less remunerative position. Joining them was the UAW 
on behalf of all affected bargaining unit members. 

The U.S. District Court granted summary judgment for 
the Employer. It applied the analysis used in so-called adverse 
impact cases, and concluded the Employer had established 
that maintenance of the rule was a business necessity because 
the petitioners had "failed to establish that there is an 
acceptable alternative policy which would protect the fetus." 
The Court of Appeals for the Seventh Circuit, sitting en banc, 
affirmed the lower court, holding that the proper inquiry was 
whether the Employer had established a business necessity 
for its fetal protection policy and concluding that petitioners 
had failed to show that less discriminatory alternatives existed. 

Judge Posner, in dissent, argued that under Title VII, 
a fetal protection policy that applied exclusively to women 
could be defended only as a bona fide occupational qualifi-
cation. He opined that a BFOQ could encompass "ethical, 
legal, and business concerns about the effects of an employer's 
activities on third parties." Judge Easterbrook, also in dissent, 
agreed with Judge Posner that the BFOQ inquiry was the 
proper one, but argued that the Company's stated concern 
for the health of the fetus was irrelevant to the operation of 
its business under the BFOQ. 

The Supreme Court began its discussion by baldly 
announcing that the Company's pclicy "explicitly discrimi-
nates against women on the basis of their sex" and that the 
lower courts had been wrong in viewing the policy as if it 
were facially neutral with only a discriminatory effect upon 
women. Having concluded that this policy created a "facial 
classification based on gender," the Court reasoned that the 
proper analysis required a showing by the Employer that the 
fetal protection policy constituted a BFOQ. The Court found 
support for its conclusion that the Company's policy was 
express discrimination and not a neutral rule in the Pregnancy 
Discrimination Act of l9783. There, Congress wrote that  

distinctions "on the basis of pregnancy, childbirth, or related 
medical conditions" constituted discrimination "on the basis 
of sex." Thus, the Court concluded, policies that create 
burdens because of pregnancy are sex discrimination and are 
not "neutral" rules. As a result, such policies are unlawful 
unless the employer can justify them by showing that such 
policies are a BFOQ. 

The central issue before the Court, then, was whether 
the Employer's policy was a "bona fide occupational quali-
fication reasonably necessary to the normal operation of that 
particular business or enterprise."' Most significantly, the 
Court held that the term "occupational" in the statute has 
to do with the employee's ability to do the job and rejected 
the Employer's argument that the safety of the affected 
employee's fetus was a justification upon which the employer 
could rely. In so doing, the Court emphasized that concerns 
about the safety of third persons, or even the employees 
themselves, could rarely be a justification for sex discrimi-
nation'. This emphasis on the "occupational" portion of the 
formula strongly suggests that employers will be able to 
establish sex-based classifications only if they can demonstrate 
that the affected employee cannot perform the job because 
of that employee's sex. Other factors, such as concern for 
the employee's or a third person's safety will be insufficient. 
Because the women at Johnson Control Company could per-
form the duties of making batteries, the safety of the fetus 
they might carry could not be the basis for a rule excluding 
them from that work. 

The last, and most vexing, issue for the Court was 
whether the employer's potential tort liability for failing to 
insulate fertile women from known health risks provided a 
justification for excluding those women from hazardous jobs. 
The Court acknowledged that more than forty states recognize 
a right to recover for a prenatal injury based on negligence 
or wrongful death. After first opining that the Company had 
not been negligent and that a suit in tort might be preempted, 
however, the Court ultimately concluded that "the spectre 
of an award of damages reflects a fear that hiring fertile 
women will cost more." And, in the view of the Court, the 
extra cost of hiring women does not justify their exclusion 
from employment. 

It might be said that women have won the dubious right 
to employment that may place their health, and the health 
of their children, in jeopardy. At the same time, in UAW v 
Johnson Controls, Inc. the Court has emphatically an-
nounced that distinctions based on pregnancy constitute sex 
discrimination and that justifications for such discrimination 
will be extremely narrow indeed. 

FOOTNOTES 

1. See especially, EEOC v Arabian American Oil Co., No. 
89-1838 in which the Court held that Title VII does not apply 
to U.S. citizens working for U.S. employers in other countries. 

2. No. 89-1215. 

3. 92 Stat. 2076, 42 U.S.C. 2000e (k). 

4. 42 U. S . C . { 2000 e-2(e)(1). 

5. One notable exception to this view can be found in Dothard 
v Rawlinson, 433 U.S. 321 (1977) in which the Court held that 
women prison guards could be excluded from certain prison 
duties because of the danger to the women inherent in those 
duties. 
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Recent Cases in the 
6th Circuit Court of Appeals 

and Michigan Federal 
District Courts 

by Virginia E Metz and Robert A. Boonin 
Butzel Long 

SETTLEMENT'S OF TITLE VII CLAIMS FOR LOST 
WAGES ARE NOT TAXABLE 

Burke v Commissioner, 929 F.2d 1119 (6th Cir. 1991). 

The plaintiffs brought suit against the IRS to obtain 
refunds of taxes withheld from payments made pursuant to 
the settlement of their Title VII claims. The litigation pri-
marily involved claims of pay discrimination in which female 
employees alleged that TVA raised salary schedules for class-
ifications dominated by male employees without granting 
similar increases to female dominated classifications. The 
employees, with the close involvement of their union, 
ultimately settled their claims. Among the terms of the 
settlement was the distribution of $5 million dollars by TVA 
to the employees based on a formula developed by the union. 
Each employee's salary and length of service were key to his 
or her respective share of the settlement. TVA insisted on 
withholding income taxes and FICA from these payments. 
The employees sought a refund, but the IRS refused to grant 
it. 

Reversing the lower court, the Sixth Circuit Court of 
Appeals held that the monies received pursuant to the settle-
ment of discriminatory pay claims were non-taxable, and 
therefore the employees were entitled to full tax refunds. 
Following Sixth Circuit precedent in related cases, the Court 
held that the type of damages involved in each claim, whether 
for lost income or emotional distress, is not relevant to the 
inquiry as to whether the damages are taxable. The only rele-
vant inquiry for determining the taxability of the amounts 
received is "the origin and character of the claim." Title VII 
claims, as well as suits under ADEA, are tort-like claims. 
Damages arising from such suits are therefore excluded under 
Section 104(a)(2) of the Tax Code (prior to the 1990 amend-
ments). 

COURT ERRED BY DENYING PLAINTIFF JURY 
TRIAL AS TO FAIR REPRESENTATION CLAIM. 

Black v Ryder/P.I.E. Nationside, Inc., 930 F.2d 505 
(6th Cir 1991). 

The plaintiff brought a hybrid action against his former 
employer and union claiming that he was terminated without 
just cause in breach of the collective bargaining agreement, 
and that the union failed to fairly represent him during the 
grievance process. The fair representation claim was based 
on plaintiff's belief that, since plaintiff was a leader of dissi-
dent group within the union, union leadership did not repre- 

sent him properly. 
As initially filed, the complaint sought declaratory relief, 

reinstatement, and compensatory and punitive damages from 
the employer. The trial court therefore ruled that there would 
be a bench trial regarding the unfair representation claim, 
and that the contract claim against the company would be 
tried to a jury only if the plaintiff prevailed as to the unfair 
representation claim. The jury trial was denied as to the claim 
against the union because the complaint only sought equitable 
relief from the union. 

In response to this ruling, the plaintiff moved to amend 
his complaint to seek damages from the union, and thereby 
have that claim tried before a jury, as well. The trial court 
denied that motion since the case had been pending for four 
years and the motion was brought only two months prior to 
trial. Ultimately, the unfair representation claim was dis-
missed after the bench trial. 

Relying on the United States Supreme Court's Opinion 
in Teamsters Local 931 v Terry, 494 U.S. 558 (1990), the 
Sixth Circuit Court of Appeals reversed the denial of a jury 
trial as to the fair representation claims. Leave to amend 
should have been granted, the Court held. Upon doing so, 
damages would have been appropriately sought from the 
union, which would have entitled the plaintiff to a jury trial 
as to both claims. 

SUMMARY JUDGMENT GRANTED DISMISSING 
RACIAL DISCHARGE CLAIM. 

Wilson v The Stroh Companies, Inc., Civil Action No. 
89-CV-73619, E.D. Mich., February 15, 1991 (Cook, CJ). 

The plaintiff claimed that he was discharged as a laborer 
because of his race (black) in violation of Title VII. Plaintiff 
based his claim largely on his accusation that his supervisor 
had demonstrated racial animus by making several racist com-
ments. The Court granted the company's motion for summary 
judgment based upon the ground that the plaintiff had not 
established a prima facie case of race discrimination. 

According to the Court, the plaintiff could not show a 
nexus between his supervisor's racial animus, which was 
assumed for purposes of the motion, and the decision by the 
president of the company to terminate the plaintiff's employ-
ment. The Court held that all of the evidence indicated that 
the termination decision was made by the president on the 
basis of a recommendation from the industrial relations 
manager, who also was African-American. The plaintiff did 
not claim a racial animus by either the president or the 
industrial relations manager. Furthermore, the industrial rela-
tions manager had conducted his own independent investiga-
tion of the events leading to the discharge, and the supervisor 
did not recommend that plaintiff be discharged, nor did he 
have any authority to discharge him. The Court also noted 
that even though the president, who was the decision maker, 
had received an equal amount of information from both the 
supervisor and the industrial relations manager, this fact did 
not create a genuine issue of material fact since it was 
undisputed that the facts supplied by both individuals to the 
president were the same. 
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In the alternative, relying upon Becton v Detroit Ter-
minal of Consolidated Freightways, 687 F. 2d 140 (6th Cir. 
1981), cert. denied, 460 U.S. 1040 (1983), the Court ruled 
that even if the palintiff could establish a prima facie case, 
the arbitrator's decision upholding his discharge for gross 
insubordination established that the company had a legitimate, 
nondiscriminatory motive for the discharge. The Court con-
cluded by holding that the plaintiff could not illustrate that 
the company's stated reason was a "mere pretext or 'cover 
up' for what was in truth a discriminatory purpose." 

The plaintiff has filed an appeal. 

RESIDENCY REQUIREMENT RESULTS IN 
DISPARATE IMPACT. 

United States v City of Warren, 759 E Supp. 355 (E.D. 
Mich. 1991) (Duggan, J.). 

Prior to 1984 (as to police and firefighter positions), and 
1986 (as to all other municipal positions), the City of Warren 
required all applicants for City jobs to have been City 
residents for at least one year prior to the time of their 
application. In a lawsuit brought by the United States, the 
government claimed that such a practice was discriminatory 
due to its disparate impact. During this period, the City had 
no minority employees. Relying on a statistical analysis of 
the civilian labor force in the area, the government claimed 
that there should have been a 6.6% minority representation 
on the City's payroll, and that the disparity between this figure 
and the actual nonexistent minority employment virtually 
satisfied its case. 

Applying the United States Supreme Court's holding in 
Wards Cove Packing Co. v Antonia, 490 US 642 (1989), 
the Court granted the government's motion for summary 
disposition. Through its statistical proofs, the government 
satisfied its burden for establishing a prima facie case. This 
was despite defendant's arguments that the statistics did not 
relate to the pool of qualified applicants as required by Wards 
Cove. The Court stated that under the circumstances such 
statistics were unavailable and that those used were a suitable 
substitute. 

The Court also rejected the defendant's argument that 
the statistics were otherwise flawed, and held that the City's 
business justifications — including a prior state law requir-
ing residency for firefighters and police officers — were 
inadequate as a matter of law. Thus, the City did not fully 
satisfy the necessary burden of production for rebutting the 
government's prima facie case. In addition, the Court found 
that there were reasonable alternatives which the City could 
have used without the resulting disparate impact. 

Michigan Supreme 
Court Update 
by David A. Rhem 

Varnum, Riddering, Schmidt & Howlett 

The Michigan Supreme Court recently issued two deci-
sions of interest to labor law practitioners. Scholz v Mont-
gomery Ward & Co., No. 81:1709 (April 5, 1991), and McCart 
v J. Walter Thompson, No. 87309 (April 5, 1991), both 
wrongful discharge cases, are further examples of the matur-
ing Toussaint doctrine in Michigan. 

Economic Reasons Constitute 
Just Cause For Discharge 

The McCart case involved a laid off salesman's challenge 
to his economic layoff triggered by his employer's overall 
reduction in force. The court's 5-1 holding — "economic 
reasons for discharge constitute just cause under Toussaint" 
— is a strong affirmation of prior appeals court decisions 
reaching this same result. While McCart conceded that his 
employer was reducing its work force for economic reasons, 
he challenged the layoff method utilized to accomplish his 
discharge and claimed that economics was not the real reason 
for his termination. McCart's "pretext" proofs were not, 
however, sufficient to defeat his employer's motion for sum-
mary disposition. The court found that, "The objective 
circumstances, as presented by defendant's proofs, indicate 
no more than a termination resulting from an economically 
motivated work-force reduction." 

The majority's focus on McCart's admission that his 
employer was engaged in an economic reduction in force 
enabled it to avoid addressing a potentially disastrous (for 
employers) aspect of the Court of Appeals analysis of 
McCart's claims. The Court of Appeals, in reversing the trial 
court's grant of summary disposition, had held that an 
employer not only has to show economic reasons for elimina-
tion of an employee's position, but also for termination of 
the particular employee. This would have vastly expanded 
the Toussaint doctrine by creating a right not to be laid off 
— even for economic reasons — as long as the employer had 
"reasonable alternative options" to laying off the specific 
individual. Employment defense counsel can expect, however, 
to see this issue again in the future. 

Signed At-Will Disclaimers Create "New 
Understanding" of Employment Relationship 

The Michigan Supreme Court breathed new life into 
at-will disclaimers in Scholz v Montgomery Ward & Co., 
No. 80709 (April 5, 1991). The Scholz court held that an 
employee's signed acknowledgement of at-will employment 
status creates a "new understanding" regarding the employ-
ment relationship, and nullifies any prior employment con-
tract rights that employee may have. L 

Continued on page 15 
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MICHIGAN SUPREME COURT UPDATE 
— Continued from page 14 

Scholz was a 67-year old employee with a good work 
record who was discharged for refusing to work Sundays. 
During the hiring process Scholz specifically inquired about 
Sunday work and stated that she would not work on Sundays. 
The store manager, through the personnel director, told Scholz 
that this would not pose a problem. 

Thirteen years later, Montgomery Ward issued a new 
employee handbook. Scholz signed a receipt for the hand-
book, acknowledging her at-will employment status. Scholz 
did not ask whether the acknowledgement would affect her 
prior agreement regarding Sunday work. Scholz' failure to 
object or otherwise make an inquiry turned out to be the key 
factor in the case. Eighteen months after signing the at-will 
statement, Scholz was asked to work Sundays by a new super-
visor. Scholz refused and was discharged. 

The Scholz court treated Montgomery Ward's new hand-
book containing the at-will statement as an "offer" to Scholz 
to "modify" Scholz' existing employment relationship, 
including Sundays off, to one of at-will employment. Scholz' 
acceptance of, by failure to object to, Montgomery Ward's 
offer to "modify" her contract created the "new under-
standing" of at-will employment and nullified her claimed 
oral agreement to not have to work on Sundays. The signifi-
cance of Scholz is that a "new understanding" regarding the 
employment relationship is created when employees expressly 
agree that their employment is at will, and it supercedes any 
prior implied or express employment contracts the employees 
have or think they may have. Although Scholz was an express 
oral "agreement" case, the court's analysis applies equally 
to "legitimate expectation" contract claims based upon an 
employer's unilateral statements of policy. 

The open question after Scholz is to what extent can the 
employer change the employment relationship without the 
employee's consent? That issue is presently pending before 
the Michigan Supreme Court in another Montgomery Ward 
case, Rowe v Montgomery Ward, No. 93817 (1988). Does 
the employee's continued employment notwithstanding refusal 
to accept the change nevertheless constitute an "acceptance" 
of the employer's proposed modification? Can the employer 
demand such an "acceptance" as a condition of continued 
employment? Hopefully, the Supreme Court will resolve these 
questions when Rowe is decided. 

Michigan Court of 
Appeals Update 
by Michael D. McFerren 

Sachs, Nunn, Kates, Kadushin, O'Hare, 
Helveston & Waldman, P.C. 

The most interesting Toussaint case published since the 
last newsletter is Farrell v Automobile Club of Michigan 
(on remand), 187 Mich App 220 (1991). There, a sales 
representative was discharged for failing to fulfill minimum 
production levels (sales quotas). The plaintiff alleged that at 
the time of hire he had both a legitimate expectation and an 
express agreement that the job would entail no minimum sales 
quota. The "legitimate expectation" claim was based on a 
policy manual (which mentioned no sales quota) and defen-
dant-employer's failure to enforce any sales quota since 1981. 
The "express agreement" claim rested on spoken assurances 
by his supervisors that his only obligation was to sell "some" 
insurance and make his total "book" of insurance grow 
(without explicit reference to how much insurance was to be 
sold). In September, 1981, the employer imposed a "minimum 
production level" (sales quota) which plaintiff failed to meet, 
resulting in his discharge. 

The defendant claimed, per Bankey (In re Certified 
Question, Sankey v Storer Broadcasting Co., 432 Mich 
438 [1988]), the right to modify any condition of the employ-
ment relationship with "reasonable notice." But the Court 
found that right applies only to so-called "legitimate expec-
tations" claims and where an employer makes an "express 
agreement" with an employee regarding conditions of 
employment, it may not be amended without the employee's 
acceptance of the amendment. This acceptance, moreover, 
may not be presumed simply because the employee continued 
his or her employment after the employer's unilateral 
modification was announced, but must be determined from 
"acts and circumstances of the parties" — a classic jury ques-
tion. Farrell, 187 Mich App at 228. 

Obviously, the distinction between a "legitimate expec-
tation" and an "express agreement" will become significant. 
Bullock v Automobile Club of Michigan, 432 Mich 472 
(1989) appears to distinguish these two theories as follows: 
"express agreements" run between employers and a particular 
employee, and "legitimate expectations" arise from policies 
which are generally applicable to an employer's work force 
at large. Bullock, supra, at p. 479-483. Subsequent case law 
will determine whether that distinction remains as clear in 
practice as in theory. 

Also worth noting among the Court's recent decisions 
is Silbert v Lakeview Education Association, (Mich Ct of 
App No: 107801) (for publication) holding that the six-month 
statute of limitations for a "refusal to arbitrate" duty of fair 
representation suit under PERA (MCLA 423.201 et seq) is 
tolled while a Union member invokes the Union's internal 
appeals procedure in the hope of overturning the Union's deci-
sion not to arbitrate a grievance. 
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NLRB General Counsel to Speak at 
Labor Section Annual Meeting Dinner 

The Labor Section takes pride in announcing that Jerry 
M. Hunter, General Counsel of the National Labor Relations 
Board, will be the featured speaker at the Section's Annual 
Meeting Dinner on Wednesday, September 25, 1991. 

Nominated for this important office by President Bush 
in May 1989, Hunter was confirmed by the U. S. Senate in 
November 1989. As General Counsel, he has final and inde-
pendent authority to investigate unfair labor practice charges 
filed with the NLRB and determine whether complaints 
should be issued against employers and unions charged with 
violating the National Labor Relations Act. 

Before becoming NLRB General Counsel, Hunter held 
a position of similar responsibility in state government, as 
Director of the Missouri Department of Labor and Industrial 
Relations, from 1986 through November 1989. Nominated 
for that post by Governor John Ashcroft, he was confirmed 
by the Missouri State Senate. 

Before that, Hunter served as labor counsel for the 
Kellwood Company, a Fortune 500 corporation based in St. 
Louis, for five years. While so employed, he also taught labor 
law and regulations two years at Webster University in St. 
Louis. Hunter also has been an NLRB field attorney and a 
senior trial attorney for the U. S. Equal Employment Oppor-
tunity Commission. 

Hunter received his B. A. degree, in history and gov-
ernment, from the University of Arkansas at Pine Bluff in 

1974. Three years later he graduated from Washington Uni-
versity School of Law in St. Louis, Missouri. While he was 
Director of the Missouri Department of Labor and Industrial 
Relations, he received a Danforth Foundation fellowship to 
participate in the Program for Senior Executives in State and 
Local Government at the John F. Kennedy School of Gov-
ernment at Harvard. He completed that program in the 
summer of 1987. 

A member of the American, National, Missouri and 
Arkansas Bar Associations, as well as the Bar Association 
of Metropolitan St. Louis, Hunter is licensed to practice law 
in Missouri and Arkansas.Although less significant than his 
considerable experience and accomplishments in both the 
public and private sectors, it is noteworthy that he is the first 
person of African-American heritage to serve as NLRB 
General Counsel. 

In the Labor Council's view, we are extremely fortunate 
to have a speaker of this caliber. We expect all Section 
members will find his message provocative and illuminating, 
and we hope you will turn out in record numbers. 
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