
interests, but Circuit Court is permitted to accept that
agreement where dispute was resolved by parents.  Circuit
Court was not required to make finding of established
custodial environment.

MSA stated, “This memorandum of understanding
spells out the agreement that we have reached in
mediation.  This resolves all disputes between the parties
and the parties agree to be bound by this agreement.” 

C. Michigan Court of Appeals Unpublished
Decisions

COA reverses Circuit Court dismissal for
failure to appear.

Corrales v Dunn, 343586 (May 30, 2019).  Circuit
Court ordered mediation at Dispute Resolution Center of
Western Michigan.  Because of communication glitch,
plaintiff failed to appear at mediation.  Circuit Court
dismissed case.  COA reversed Circuit Court’s dismissal.
Dismissal of plaintiff’s case after over two years of
litigation was manifest injustice.

Custody MSA upheld.

Brown v Brown, 343493 (November 27, 2018).
COA said this case is indistinguishable from Rettig, 322
Mich App 750 (2018), in which COA rejected challenge
to valid judgment of divorce that included custody and
parenting-time provision from MSA.

Non-MSA DR prop settlement approved.

Nowak v Nowak, 339541 (August 23, 2018).  COA
affirmed enforcement of non-MSA settlement agreement.
Kidnapping, gun safe, alleged duress and coercion,
unconscionable, credibility. Not MSA case.  Circuit Court
did FOF of situation.

To settle or not to settle?

Smith v Hertz Schram, PC, 337826 (July 26, 2018),
lv app pdg.  COA split decision.  Legal malpractice
action arising out of post JOD proceeding.  Matter went
to mediation. Mediator, also served as the “discovery
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I. Introduction

This update reviews significant Michigan cases issued
since 2017 concerning mediation.  For the sake of brevity,
this update uses a short citation style rather than the official
style for Court of Appeals unpublished decisions. 

II. Mediation

A. Michigan Supreme Court Decisions      

There were apparently no Michigan Supreme Court
decisions concerning mediation during this review period.

B. Michigan Court of Appeals Published Decisions 

Mediation fee is taxable cost.

Patel v Patel, 324 Mich App 631, 339878 (June 19,
2018). COA affirmed Circuit Court’s award of defendants’
mediation expense as a taxable cost under MCR
2.625(A)(1).  “[M]ediator’s fee is deemed a cost of the
action, and the court may make an appropriate order to
enforce the payment of the fee.”  MCR 2.411(D)(4). 

COA affirms enforcement of custody mediation
settlement agreement (MSA).  

Rettig v Rettig, 322 Mich App 750, 338614 (January
23, 2018).  Parties signed MSA concerning custody.  Over
objection of one parent that Circuit Court should have
hearing concerning CCA best interests factors and whether
there was established custodial environment, Circuit Court
entered judgment incorporating MSA.  COA affirmed.
COA said although Circuit Court is not necessarily
required to accept parties’ stipulations or agreements
verbatim, Circuit Court is permitted to accept them and
presume at face value that parties meant what they signed.
Circuit Court remains obligated to come to independent
conclusion that parties’ agreement is in child’s best

(Continued on page 2)
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master.” Plaintiff did not go to Family Court to challenge
discovery roadblock.  Plaintiff decided to settle.

Jansen dissent said attorney should have advised
plaintiff to walk away from $65,000 figure offered in
mediation and to return to Family Court to pursue
discovery matter further.  Settlement should never have
been serious consideration.  With respect to language in
settlement agreement that acknowledged that neither
party had relied on any “representation, inducement, or
condition not set forth in this agreement,” attorney should
never have allowed it.  The fact that attorney essentially
released Leider from future liability for any material
misrep re sen tations made in connection with settlement
agreement was negligent. Attorney should have had
plaintiff sign a release, indicating it was her intention to
enter into settle ment agreement despite her counsel’s
advice to contrary. 

Post-MSA surveillance is okay.

Hernandez v State Automobile Mutual Ins Co,
338242 (April 19, 2018).  COA reversed Circuit Court’s
granting of plaintiff’s motion to enforce MSA. MSA was
signed by plaintiff; however, claims representative for
defendant indicated he would need approval from his
superiors and Michigan Catastrophic Claims Association
(MCCA) before signing agreement. MSA stated “[t]his
settlement is contingent on the approval of MCCA.”
MCCA did not approve MSA.  Circuit Court did not err
in concluding there was meeting of minds on essential
terms of MSA. MSA was properly subscribed as required
by MCR 2.507(G). MCCA approval of MSA was
condition precedent to performance of MSA.  Defendant
did not waive this condition by conducting surveillance
on plaintiff and submitting reports of surveillance to
MCCA.

Probate MSA not approved.

Peterson v Kolinske, 338327 (April 17, 2018).  Probate
MSA not approved.  MSA indicated only that persons who
signed it had agreed to its terms.  It did not indicate Theresa
agreed to its terms, agreed that the will was valid, or
otherwise agreed to release claims against the estate or its
personal representative.  If contract’s language is clear and
unambig uous, must construe it according to its plain sense
and meaning, without reference to extrinsic evidence.
Lessons:  Get everyone’s signature.  Be careful when
necessary people are absent.
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A signature is a signature.

Krake v Auto Club Ins Assoc, 333541 (February 22,
2018), lv dn ___ Mich ___ (2018). “Facilitation
Agreement.”  Plaintiff was present at mediation.  She
initially denied she had signed MSA.  She admitted she did
“pen” her signature on MSA.  She explained she had signed
“fake initials,” and she had done so because her attorney
told her MSA was not legally binding document.  Plaintiff
explained she did not believe MSA to be final resolution
of case.   She believed amount of settlement was too low.
Circuit Court enforced MSA. COA affirmed.  Lessons:
People are unpre dictable.  Prepare for the worst.  The
word “mediation” does not appear in this opinion.

Party dies after signed MSA but
before judgment.

Estate of James E Rader, Jr, 335980
(February 13, 2018), lv dn ___ Mich ___
(2018).  After signed MSA in domestic
relations case, one of parties died before
entry of judgment.  Because settlement
agreement was to be incorporated into
judgment of divorce, agreement has no
effect, since decedent died before
judgment of divorce could be entered.
Entry of judgment of divorce served as
condition precedent to enforce ment of
settlement agreement.  Because entry of
judgment of divorce became impossible
following decedent’s death, settlement
agreement could not be incorporated or
given effect as intended.  Lesson:  Act
quickly.

Mediation confidentiality.

Hanley v Seymour, 334400 (October 26, 2017).
Defendant ex-wife sent to an attorney suing her ex-
husband’s current wife financial information about current
wife and defendant’s ex-husband, who happened to be the
attorney representing current wife.  Plaintiff ex-husband
sued defendant for contempt, claim ing violation of
protective order in their divorce that prohibited parties from
disclosing financial information learned during discovery.
Defendant argued an unclean hands defense, claiming
plaintiff had learned about the contemptuous materials
during mediation session and so could not use those
materials in contempt proceedings. COA found com -
munications received by attorney from defendant ex-wife
were not part of mediation proceedings.  Plaintiff ex-
husband was made aware of com munications at conclusion
of mediation in which plaintiff participated with opposing

attorney.  Opposing attorney had received documents from
defendant before mediation was conducted.  There was no
violation of MCR 2.412(C) regarding confidentiality of
mediation communications.

MSA enforced.

Jaroh v Jaroh, 334216 (October 17, 2017).
Defendant moved to set aside MSA, contending she
signed MSA under duress because she had no food
during nine-hour media tion and was pres sured by her
attorney and mediator to sign MSA. Circuit Court
enforced MSA. Defendant argued MSA was obtained by
fraud and Circuit Court abused discre tion by failing to set
it aside and by failing to hold evidentiary hearing when

defendant asserted plain tiff had
procured MSA by fraud.  COA, affirm -
ing Circuit Court, said finding of
Circuit Court con cerning validity of
parties’ consent to settlement agree -
ment will not be overturned absent
finding of abuse of discretion.  Vittiglio
v Vittiglio, 297 Mich App 391, 400; 824
NW2d 591 (2012), lv dn 493 Mich
936; 825 NW2d 584 (2013).  According
to COA, defendant’s alle gation that she
did not eat during nine-hour mediation
and was pressured to accept terms of
MSA by her attorney and mediator did
not demon strate coercion necessary to
sustain claim of duress. Mediator
provided parties with snacks.  There
was no evidence defendant was refused
request to get something to eat or was
not allowed to bring in her own food
during media tion. Mediation was con -
ducted as shuttle media tion. Lessons:
Refreshments can be important.

Separate sessions can sometimes be helpful.

Mediation and domestic violence.

Kenzie v Kenzie, 335873 (August 8, 2017).  Attorney
fees granted, in part, because husband initiated altercation
with wife following mediation at which he called police
and accused wife of domestic violence; and he obstructed
media tion process that would have allowed case to reach
settlement posture.

Spousal support language not in MSA.

Amante v Amante, 331542 (June 20, 2017).  Plaintiff
argued both counsel and mediator forgot to include

“There are other ways to divide

the pie,” the mediator suggests.
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provision barring spousal support in settlement agree -
ment.  Plaintiff argued under plain language of judgment
of divorce, dispute regarding provision barring spousal
support should have been decided by arbitrator.  Under
terms of judgment, “any disputes regarding the judgment
language” should be submitted to arbitrator.  Circuit
Court did not abuse its discretion in following settlement
agreement and entering judgment and denying plaintiff’s
motion for relief from judgment. 

Binding settlement agreement.

Roth v Cronin, 329018 (April 25, 2017), lv dn 501
Mich 910 (2017). This is not an MSA case.  “[S]he
understood (1) the terms of the settlement, (2) she would
be bound by the terms of the settlement if she accepted it,
and (3) she had the absolute right to go to trial, where she
could get a better or worse result.  She testified she
understood the terms and would be bound by the
settlement, and had the right to go to trial.  Plaintiff
further testified that it was her own choice and decision to
settle pursuant to the terms that were placed on the
record.”

Circuit Court Judge not disqualified.

Ashen v Assink, 331811 (April 20, 2017), lv dn 501
Mich 952 (2018).  Plaintiff argued Circuit Court judge
should have been disqualified because, as mediator over
case, he would have had personal knowledge of disputed
evidence concerning  proceeding.  Mediation scheduled
for June 11, 2015, was cancelled on June 2, 2015.  Judge
never actually mediated case.  Plaintiff failed to show
what personal knowledge, if any, judge had of disputed
evi den tiary facts concerning proceeding. MCR
2.003(C)(1)(c). 

Can Circuit Court appoint a Discovery Master?

Barry A Seifman, PC v Raymond Guzell, III, 328643
(January 17, 2017), lv dn 500 Mich 1060 (2017).
Defendant contended Circuit Court lacked authority to
appoint independent attorney as Discovery Master and to
require parties to pay Master’s fees; and Circuit Court
should have made determination regarding reasonableness
of Master’s fees.  COA held once parties accepted case
evaluation award, defendant lost ability to appeal earlier
Discovery Master order. �

MICHIGAN MEDIATION
CASE LAW UPDATE

(Continued from page 3)

30 CLOSE ENCOUNTERS
WITH THE FEDERAL RULES

John G. Adam
Legghio & Israel, P.C.

A judge recently said that the 82 Federal Rules of Civil
Procedure and the 48 Federal Rules of Appellate Procedure
for “litigating a case in federal court can be tricky.”  The
Supreme Court warns that “ignorance of the rules” is no
excuse. Pioneer Investment v. Brunswick Associates, 507
U.S. 380, 392 (1993).  I paraphrase the Ancient Greeks,
“Know Thy Rules.”  

So you won’t get tricked, I discuss thirty of my close
encounters with the federal rules and encourage you to
write about your own for Lawnotes.  

A. FED. R. CIV. P. 

1. “Just, speedy, and inexpensive.” Rule 1’s
mandate—to “secure the just, speedy, and inexpensive
determination of every action and proceeding”— aids in
interpreting all the other rules.  See, e.g., Celotex Corp. v.
Catrett, 477 U.S. 317, 327 (1986) (Rule 56 “is properly
regarded not as a disfavored procedural shortcut, but rather
as an integral part of the Federal Rules as a whole, which
are designed ‘to secure the just, speedy, and inexpensive
determination of every action.’”).

Rule 1 can be cited to support motions to compel
arbitration, to supplement pleadings, to compel discovery,
to hold a status conference, and a host of other requests
promoting justice, efficiency, and economy in the
adjudication of federal claims.  

2. Service.  Rule (4)(e)(1) allows for service on
individuals by “following state law for serving a
summons…in the state where the district court is located.”
State laws vary and sometimes are strange.  You can look
them up.  

Rule 4(f) permits service on an “individual in a foreign
country” through a court approved process that can include
service via Twitter.  See St. Francis Assisi v. Kuwait
Finance House, 2016 WL 5725002 at *2 (N.D. Cal.)
(granting alternative service by Twitter as reasonably
calculated to give notice to defendant who has an “active
Twitter account and continues to use it to communicate
with his audience”).  

Filing a special attorney appearance can avoid waiving
ineffective service or personal jurisdiction.  Compare
Parchman v. SLM Corp., 896 F.3d 728, 734 (6th Cir. 2018)
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(a “special appearance” to contest personal jurisdiction
preserves the defense) with Gerber v. Riordan, 649 F.3d
514, 520 (6th Cir. 2011) (filing of a general appearance
waives the “personal jurisdiction defense”).

3. Sanctions safe-harbor.  If you plan to request
sanctions, make sure you satisfy “Rule 11’s safe-harbor
provision” by serving the other side with a draft sanctions
motion 21 days before filing your motion.  See DiPonio
Construction v. BAC, 739 F.Supp.2d 986, 1000 (E.D.
Mich. 2010), aff ’d, 687 F.3d 744, 751 (6th Cir. 2012)
(affirming district court sanctions).  The rule allows a
certain amount of creative leeway before the line is
crossed.  See OPCMIA v. Gem Management Co., 2006
WL 314343 at *4 (E.D. Mich.) (“Rule 11 motion was
served” on opposing party “more than 21 days before
filing it in this Court” but sanctions were denied because
the complaint was “not totally frivolous or without some
reasoned basis to extend the reasoning of certain case law
to the present situation”).

4. More definite statement. Rule 12(e) provides that
a “party may move for a more definite statement of a
pleading” so “vague or ambiguous that the party cannot
reasonably prepare a response.”  Rule 8(a)(2) provides that
a complaint must contain “a short and plain statement of
the claim showing that the pleader is entitled to relief.”  

“Short and plain” is something many lawyers do not
know how to do.  Indeed, in a case involving CBAs
covering five states, defendant asserted state-law claims
without specifying the particular state law.  The district
court ordered defendant to “indicate its intention to rely on
either New Jersey or Michigan law so that Plaintiff may”
file its motion to dismiss.  UAW v. Honeywell, 2012 WL
762630 at *3 (E.D. Mich).  This led to Rule 12(b)(6)
dismissal of three claims. 

Apparently not specifying the governing law is not
unusual.  See, e.g., Wilson v. Academic Financial, 2006 WL
897239 at *1 (E.D. Mich.) (ordering plaintiff to identify
“under what statutory authority Plaintiff seeks relief”) and
Palmtree Acquisition v. Neely, 2011 WL 3419493 at *3
(N.D. Cal.) (ordering plaintiffs to “identify in their more
definite statement what the underlying state laws are”).

5. Motion to dismiss.  A Rule 12(c) motion for
judgment on the pleadings has the same standard for a Rule
12(b)(6) motion to dismiss.  Bailey v. Verso Corp., 2018
WL 6605391 at *2 (S.D. Ohio).  Courts are supposed to
view the complaint in the light most favorable to plaintiffs,
with all fact allegations “accepted as true and all reasonable
inferences” drawn in the plaintiffs’ favor.  See Ashcroft v.
Iqbal, 556 U.S. 662, 678-679 (2009).  But such inferences
to not apply to “unsubstantiated conclusions, periphrastic

circumlocutions, or hyperbolic rodomontade.”  Teamsters
v. Superline Transp. Co., 953 F.2d 17, 18 (1st Cir. 1992)

In a contract-breach action, the courts are supposed to
apply this plaintiff-friendly analysis—and deny dismissal
if plaintiff’s contract interpretation is plausible, or if
defendant’s interpretation is implausible, or if the contract
is ambiguous, patently or latently.  See, e.g., (1) Buchanan
v. Northland Group, Inc., 776 F.3d 393, 397-398 (6th Cir.
2015) (denying 12(b)(6) dismissal where agreement is
subject to multiple “plausible” interpretations); (2) Neely v.
Crown Sols., 2014 WL 1091977 at *8 (S.D. Ohio) (denying
12(b)(6) dismissal where there are reasonable “competing”
contract inter pretations); and (3) Arnett v. Bank of America,
874 F.Supp.2d 1021, 1032-1033 (D. Or. 2012) (denying
12(c) dismissal where there are “two plausible
interpretations of the contract”).

In another case, we got the court to dismiss  the
lawsuit against the union and deny a preliminary
injunction motion—one week after the lawsuit was filed -
—for lack of subject matter jurisdiction, under Rule
12(b)(1), because the plaintiff-union member failed to
follow the exclusive procedures  of the Landrum-Griffin
Act.  See Nazelli v. Teamsters, 2007 WL 2984010 at *6
(E.D. Mich.).  This prompt ruling met Rule 1’s goal of
“just, speedy, and inexpensive determination of every
action.”  

6. Impleader.   Impleader under Rule 14 is appropriate
(1) if the impleaded party may be liable to the defendant
(2) if the plaintiff is successful in its claim against the
defendant.  Some call it derivative liability.  Call it the If-
fing-rule. 

“Rule 14 is intended” to dispose of “multiple claims
arising from a single set of facts in one action” and is
available “only against persons” who may be liable to the
“defendant for part or all of plaintiff’s claim.”  OPCMIA v.
Gem Management Co., 2006 WL 314343 at *5 (E.D.
Mich.).

If you still don’t get it, read Sheet Metal Workers’
Pension Trust Fund v. W.G. Heating & Cooling, 555
F.Supp.2d 838, 849 (E.D. Mich. 2008).  There, the defendant
company impleaded the union after the plaintiff-funds sued
the company for ERISA withdrawal liability.  The company
claimed the union failed to inform the company of potential
ERISA withdrawal liability, so if the company owes the
funds, the union owed the company!  Of course, this was a
flawed impleader because unions don’t act as company
ERISA attorneys.   

Don’t confuse “impleader” with “interpleader.”

(Continued on page 6)
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30 CLOSE ENCOUNTErS WITH
THE fEDErAL rULES

(Continued from page 5)

Interpleader allows a party to initiate a lawsuit to compel
two or more other parties to litigate a dispute.  I had a
Mississippi case where a bank filed an interpleader action
when the international and the local union had a dispute
over certain assets.  The international got an order freezing
the assets until resolution of the litigation. 

7. Supplemental pleading.  Under Rule 15(d), a
supplemental pleading is appropriate to address “any
transaction, occurrence, or event that happened after” the
complaint was filed.  See Weisbord v. MSU, 495
F.Supp. 1347, 1350-1351 (W.D. Mich. 1980)
(supple mental pleadings bring complaints “up
to date” on events that may “affect the
controversy” or relief).  

I have used this rule to supplement
complaints where a company uni -
laterally changed promised retiree
healthcare after the lawsuit was filed. 

This rule allows the court to award
complete relief in one action and
“avoid the cost, delay and waste of
separate actions which must be
separately tried and prosecuted.”  New
Amsterdam v. Waller, 323 F.2d 20, 28–29
(4th Cir. 1963).  

8. “Fake” party.  Rule 17 proclaims
that every “action must be prosecuted in the
name of the real party in interest.”  Who can
object to that?  My Westlaw search (January
11, 2019) using “Rule 17” /p “real party in
interest” revealed 2,746 federal cases.  I read only 875
cases, but found this judicial gem: “Not every party with
standing is a real party in interest, although real parties in
interest usually have standing.”  In other words, a fake party
lacks standing, although not every party lacking standing
is a “fake” party. 

A fake party is also different from a “required party”
under Rule 19.  Rule 12(b)(7) requires dismissal for
“failure to join a party.” Rule 19 provides a three-step test
for determining whether an absent party must be joined.
See Moore v. Menasha Corp., 634 F.Supp.2d 865, 871
(W.D. Mich. 2009) (denying employer’s motion to dismiss
for failure to join the employer’s healthcare plan because
the employer the terminated healthcare and is the entity
“subject to liability”).

9. Evading word limits.  One way to evade a word
limit is “repeatedly manipulating text to artificially shorten
the word count (e.g., writing phrases such as ‘Exs.4
(Striph),39,41(Randle),45,56(Apo)&Opp.Memo.p21(Johns
tone)’ without spaces so that the text is counted as one word
rather than 15).”  Ward Mgmt. v. Nordic, 2018 WL 3733608
at *2, n.2 (D. HI.).

I never thought of this until I read the disapproving
opinion.  A better way may be to ask for an expanded word
limit.  There are creative ways to evade space limits, too,
like the six-page one-paragraph argument.  It may be
difficult to read, but it complies with page limits.  Reading
high-density briefs with few paragraphs and few headings
makes a case for word limits (Sixth Circuit) rather than page

limits (E.D. Mich.). 

10. Class certification.  “Lawsuits involv -
ing LMRA/ ERISA retiree healthcare claims
have been certified as Rule 23 class
actions” in many cases.  Under Rule
23(a), one or more “members of a class
may sue...as representative parties on
behalf of all members” where: (1) “the
class is so numerous that joinder of all
members is impracticable”; (2) “there
are questions of law or fact common to
the class”; (3) “the claims...of the
representative parties are typical of the
claims ... of the class”; and (4) “the
representative parties will fairly and
adequately protect the interests of the
class.”  UAW v. Kelsey-Hayes Co.,
2015 WL 1906133 at *1-2 (E.D.
Mich.)  

11. Intervention.  Rule 24
provides that a person may intervene if

that person’s interests in a lawsuit are not adequately
protected.  The NLRB intervened in a company’s
lawsuit against a union.  There the company asked the
court to declare it had no duty to bargain, something
within the NLRB’s jurisdiction.  The court allowed the
NLRB to intervene because the company sought an end
run around NLRB jurisdiction and the NLRB had a
unique interest in protecting its jurisdiction.  Diponio v.
BAC, 2010 WL 2331043 at *1 (E.D. Mich.)

12. Deposition objections.  A Rule 32(d)(3)(B)
deposi tion objection to questions must be timely and
concisely stated on the record.  An objection is waived if:
“(i) it relates to the manner of taking the deposition, the
form of a question or answer...or other matters that might
have been corrected at that time; and (ii) it is not timely
made during the deposition.” 
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(Continued on page 8)

A “generic objection” that fails to “specify the basis
for the objection” is waived.  See Fletcher v. Honeywell
Int’l., 2017 WL 775852 at *1, 3, 4 (S.D. Ohio) and
compare: “Q.  And at the time you signed the contract,
what was your understanding as to what impact, if any, the
expiration of the contract would have on retiree healthcare
benefits? Mr. Adam: Objection, leading, calls for
speculation” with “Q.  So in order to retain the lifetime
retiree healthcare, they needed to retire before that cutoff
date?  Mr. Allen: Object to form.”

I mention this rule to promote Lawnotes editor Stuart
M. Israel’s Taking and Defending Depositions (2d ed.
2017), available at Amazon and www.ali-cle.org/
publications/Book/3779.  No pro mo tional fees were paid
connected to this section. 

13. Staying discovery.  The rules do not mention
stays.  Some courts rely on their “inherent authority” to
manage cases or, in discovery, on Rule 26(c)(1), which
authorizes “an order to protect a party...from annoyance,
embarrass ment, oppression, or undue burden or expense.”
See Hahn v. Star Bank, 190 F.3d 708, 719 (6th Cir. 1999)
(“Trial courts have broad discretion and inherent power to
stay discovery until preliminary questions that may dispose
of the case are determined.”).

14. Depositions on appeal.  Rule 27(b) offers a
procedure for perpetuating testimony while a case is on
appeal, in anticipation of possible further proceedings in
the district court.  Rule 27(b) depositions are proper where
the testimony or evidence might be lost and an immediate
deposition is necessary to preserve testimony for future
use.  See also Rule 27(a) (petition to take depositions
“before an action is filed”).  

15. Preliminary injunctions.  Courts apply four
factors in deciding Rule 65 preliminary injunction motions.
See Pacheco v. Honeywell Int’l., 289 F.Supp.3d 1011,
1019, 1029 (D. Minn. 2018) (preliminary injunction
preserving pre-65 retiree health care until resolution on
the merits under Rule 56 or at trial), rev’d 918 F.3d 961
(8th Cir. 2019).

Pacheco held that the pre-65 retirees showed (1) a
“likelihood of success on the merits” because age 65 is
durational, (2) a “threat of irreparable harm” due to loss of
healthcare, (3) the “balance of harm” favors the retirees,
and (4) the “public interest is served by promoting the
contracting parties’ intentions, particularly in matters as
critical as healthcare coverage.”

The Eighth Circuit, citing Cooper (discussed next),
reversed, finding that there must be “explicit” healthcare
vesting language.

Cooper v. Honeywell Int’l., 2017 WL 213997 at * 1
(W.D. Mich.) (internal citations omitted), applying the four
factors, issued a preliminary injunction preserving pre-65
retiree healthcare.  The Sixth Circuit reversed, however,
holding that the parties somehow intended “age 65”
promises to be limited by the following italicized words
implied by the Court (as the italicized words are not in the
CBA): “until age 65 or the CBA expires, whatever occurs
first.”  Cooper v. Honeywell Int’l., 884 F.3d 612, 622 (6th
Cir. 2018) (italics in original).  Citing the Sixth Circuit
decision as “law of the case,” the district later dismissed the
retirees’ claims.  Cooper v. Honeywell Int’l., 2019 WL
912123 at *4 (W.D. Mich.).

16. Attorney fees and costs.  A Rule 54 attorney’s
fees motion must “specify the judgment and the statute,
rule, or other grounds entitling the movant to the award”
and “state the amount sought or provide a fair estimate of
it.”  The deadline is 14 days after judgment unless a “statute
or a court order provides otherwise.”  Look for local rules.
See, e.g., the Southern District of Ohio, R. 54.2, providing
that attorney fees motions under Rule 54 “must be filed not
later than” 45 days after judgment.

A post-judgment motion may extend the fee petition
deadline, as explained in Slep-Tone Entm’t Corp. v.
Karaoke Kandy Store, Inc., 782 F.3d 313, 316 (6th Cir.
2015). 

A fee motion also can be held in abeyance pending
appeal with the court’s permission.  

To ask for taxable costs, file Form AO 133 within 14
days of judgment.  Rule 54 gives courts discretionary
authority to tax costs and thus “grants federal court
discretion to refuse to tax costs in favor of the prevailing
party.”  Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S.
437, 441-42 (1987).  

17. Interlocutory certification.  District courts may
certify non-final, otherwise, non-appealable orders for
appeal under 28 U.S.C. §1292(b) and Fed. R. App. P.
5(a)(3).  A party seeking to bypass the normal rule—that
allows one appeal after final judgment—must show that
the case presents “exceptional,” “extraordinary,”
“difficult,” and “novel” questions for which there is no
precedent.  See (1) Coopers & Lybrand v. Livesay, 437
U.S. 463, 475 (1978) (§1292(b) certification is limited to
“exceptional” cases) and In re Miedzianowski, 735 F.3d
383, 384 (6th Cir. 2013) (§1292(b) certification is limited
to cases presenting “extraordinary,” “difficult,” and
“novel” questions; certification is not justified where Sixth
Circuit precedent “settles the issue”).  
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A “party cannot petition for [interlocutory] appeal
unless the district court first enters an order granting
permission to do so.”  Fed. R. App. P. 5(a)(3).

For a rare case where certification was granted, see In
re Trump, 874 F.3d 948 (6th Cir. 2017).  In Trump, the
President was sued for allegedly inciting a riot while he was
a candidate addressing a 2016 Kentucky campaign rally.
The Sixth Circuit reaffirmed that an “interlocutory appeal
from a denial of a motion to dismiss should not be granted
cavalierly.”  The Sixth Circuit granted interlocutory appeal
in Trump, however, because the case raised “exceptional”
questions, with unique “practical and political con -
sequences,” and without precedent, e.g., the “novel”
question of whether an incumbent POTUS “must answer
for a state-law claim” based on alleged pre-election
conduct.  874 F.3d at 952.

I am keeping this case on file for the next time I have
one of these presidential candidate/inciting a riot cases. 

We got a district court to certify a question of what
Sixth Circuit law governed the statute-of-limitations accrual
in a complicated case where there were conflicting Sixth
Circuit decisions.  See Abrams v. USW, 2009 WL 700699
at *2 (S.D. Ohio) (certifying appeal because it “involves a
controlling question of law as to which there is substantial
ground for difference of opinion and that an immediate
appeal from the order may materially advance the ultimate
termination of the litigation.”).  Unmoved by district court
certification, the Sixth Circuit denied our petition for
interlocutory appeal.  

We also successfully opposed certification for inter -
locutory appeal where the district court denied a company
motion to dismiss.  Bailey v. Verso Corp., 2019 WL
665354 at *1(S.D. Ohio) (denying certification because a
denial of Rule 12(c) motion based on CBA ambiguity “is
not the type of controlling issue § 1292(b) is meant to
address”).

18. Judgment-Document.  Every judgment “must
be set forth on a separate document” under Rule 58(a)(1)
and “should not include recitals of pleadings, a master’s
report, or a record of prior proceedings” under Rule 54(a).
The purpose of the separate judgment “is to let the parties
(and the appellate court) know exactly what has been
decided and when.  The entry of a final judgment under
Rule 58 starts the clock for an appeal.  But a document
that does not dispose of the case does not start the clock.”

Brown v. Fifth Third Bank, 730 F.3d 698, 700 (7th Cir.
2013).  A “combined document denominated an ‘Order
and Judgment,’ containing factual background, legal
reason ing, as well as a judgment does not satisfy this
rule.”  In re Taumoepeau, 523 F3d 1213, 1217 (10th Cir.
2008).

Form AO 450 is the “preferred and sound vehicle for
complying with Rule 58.”  See Hope v. U.S., 43 F.3d 1140,
1142 (7th Cir. 1994).  (“Hope” turns out to be an apt
description of the quoted statement.)

If your judge needs help, you “may request” that a
judgment be “set out in a separate document as required by
Rule 58(b).”  This self-help avoids delay and confusion
because an improper Rule 54 judgment   (one not-a-separate-
document) will delay the 30-day appeal period.  If the
judgment is not in a separate document, it is deemed
entered only “150 days after the Court’s final decision.”
Fifth Third Bank, 730 F.3d at 699 (Rule 58 requires that a
judgment be in a separate document but if is not, “then
judgment is deemed to be entered 150 days after the court’s
final decision…in which event the appeal in this case is
timely; otherwise it is not.”) 

19. Stay judgment enforcing arbitration award.  A
party who files a bond is entitled to stay a money judgment
under Rule 62.  But what about a judgment enforcing an
arbitrator’s award reinstating an employee with back pay?
Is it a money judgment that can be stayed by a bond?

This was answered in Titan Tire v. USW, 2010 WL
815557 at *1-2 (6th Cir. 2010).  Titan Tire ruled that a
judgment enforcing an arbitrator’s award “binds” the
company to “pay a specific sum of money, i.e., back wage”
and therefore Rule 62 applies.  The Sixth Circuit stayed the
“back-pay award” conditioned on the company posting a
bond covering the back-pay.  After the Sixth Circuit
enforced the arbitration award, Titan Tire v. USW, 656 F.3d
368, 375 (6th Cir. 2011), the employee got all the back pay
that had been guaranteed by the bond. 

To stay a non-money judgment, the losing party must
meet the “four factors governing” a preliminary injunction.
Titan Tire, 2010 WL 815557 at 1.  

See Stone v. Signode & ITW, 2019 WL 2308038 (N.D.
Ill.) (denying stay of injunction restoring retiree healthcare
where company stay request merely repeats arguments
rejected by the court and retirees would be seriously harmed
if healthcare is not restored as the injunction requires).

Since Titan Tire, the 2018 amendments to Rule 62,
among other things, reorganized the subsections without
intending to change the meaning, got rid of the antiquated
term “supersedeas” (Latin “you shall desist”)  bond to make
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it plain that a party may provide either “a bond or other
security,” and extended the automatic stay to 30 days.

20. Rule 84 and forms abrogated.  In case you
missed it, the appendix forms to the rules are gone.  Rule
84 was “abrogated.”  Blame the internet.  As explained by
the 2015 Advisory Committee, “there are many alterna -
tive sources for forms, including the website of the
Administrative Office of the United States Courts, the
websites of many district courts, and local law libraries
that contain many commercially published forms, Rule 84
and the Appendix of Forms are no longer necessary and
have been abrogated.”  If you don’t have internet access,
it may be time. 

21. Amendments to Rules 5, 23, 62, and 65.1. 
For details about all the December 1, 2018 amendments,
see www.federalrulesofcivilprocedure.org/2018-2019-
amendments-to-the-federal-rules-of-civil-procedure-
approved/.

B. FED. R. APP. P. 

22. Mandamus.  Under Rule 21, mandamus is proper
“to confine” a district court “to a lawful exercise of its
prescribed jurisdiction or to compel it to exercise its
authority when it is its duty to do so.”  Kerr v. U.S. Dist.
Court, 426 U.S. 394, 402 (1976).  I mandamused once.  It
involved a transfer-of-venue-outside-the-circuit decision.
Despite there being a strong reason for mandamus, the
appeals court, in a short order that got almost every fact
wrong, denied mandamus.   

23. New-authority letters.  Rule 28(j) states that if
“pertinent and significant authorities come to a party’s
attention after the party’s brief has been filed—or after oral
argument but before decision—a party may promptly
advise the circuit clerk by letter.”  Like Twitter, Rule 28(g)
imposes a 350 word limit.  Your letter needs to explain the
new case and how it helps your case, or how it is different
from your case, and cite to the brief or oral argument points
to which the new authority applies. 

Following M&G Polymers v. Tackett, 135 S.Ct. 926,
933, 937 (2015) and CNH v. Reese, 138 S.Ct. 761, 765
(2018), and post-Tackett Sixth Circuit retiree healthdare
cases, I filed more than a dozen Rule 28(j) letters. 

My Rule 28(j) letter was cited in Cooper v. Honeywell
Int’l., 884 F.3d 612, 618 n. 3 (6th Cir. 2018).  The Sixth
Circuit noted “interestingly”  that it was retirees’ counsel
who first directed “our attention to the Supreme Court’s
reversal” of the Sixth Circuit in CNH v. Reese, 138 S.Ct.
761 (2018), “through a Fed. R. App. P. 28(j) letter.”  

The Sixth Circuit disagreed with  our claim that “Reese
actually supports” the retirees, but “applaud[ed]” retirees’
“counsel for so willingly engaging with Reese.”

I’m not complaining about applause from the Sixth
Circuit, but I would have preferred if the panel had applied
Reese to uphold our injunction.

24. Judicial notice of omitted evidence.  What if
you omit “pertinent and significant” CBAs and other
evidence in a retiree healthcare case?  File a motion for
judicial notice?  That is exactly what a public employer
did, asking the Sixth Circuit to take judicial notice of a
“deposition transcript and two CBAs” not in the record,
to support the employer’s argument that the CBAs
expired.  

The Sixth Circuit, citing FRE 201(b), opined that
courts may judicially notice a “fact that is not subject to
reasonable dispute” if it’s “generally known within the
trial court’s territorial jurisdiction” or “can be accurately
and readily determined from sources whose accuracy
cannot reasonably be questioned.”  The court denied the
judicial notice request as moot, because the court ruled
for the employer anyway.  Cece v. Wayne County, 2018
WL 6620185 at *5-6 (6th Cir.).  

Perhaps public employers should post CBAs and
depositions on their public websites, and dispense with all
this introduction of evidence stuff in trial courts.  See
Lamay v. Balcarel, 2013 WL 4053203 at *3 n.5
(E.D.Mich.) (“Public records and government documents,
including those available from reliable resources on the
Internet, are subject to judicial notice”).

25. Frivolous appeals and keeping hope alive.
Rule 38 authorizes sanctions for frivolous appeals.  I filed
a Rule 38 sanctions motion against a company that sued a
union.  The union filed a ULP charge that the company
refused to bargain following CBA expiration.  The NLRB
went to complaint on the ULP charge.  Still, the company
sought summary judgment two weeks after filing the
lawsuit, asking that the federal court declare that the
company had no duty to bargain after CBA expiration.
The company then sought a stay of the NLRB trial on the
ULP complaint because of the company’s federal lawsuit.
The district court dismissed the lawsuit, denied rehearing,
and imposed modest sanctions.  The company persisted
by appealing.  I argued that a frivolous appeal of a
sanctions order for a frivolous complaint was sanctionable
under Rule 38.  

The Sixth Circuit affirmed the district court
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sanctions, but denied sanctions for the appeal.  The
Sixth Circuit noted that the magistrate judge denied
sanctions.  The Sixth Circuit omitted the fact that the
magistrate judge’s denial had been overturned by the
district court because the magistrate judge did not
consider key facts.  DiPonio Construction v. BAC, 739
F.Supp.2d 986, 1000 (E.D. Mich. 2010), aff ’d, 687 F.3d
744 (6th Cir. 2012).  Nonetheless, the Sixth Circuit
stated that the company “had a right to appeal” in the
“hope that we might side with the magistrate judge.”
687 F.3d at 753.  

As the magistrate judge’s denial of sanctions omitted
key facts, it is hard to see how it could be a legitimate basis
for the company’s “hope” on appeal.  But at least in this
one instance in the Sixth Circuit, “hope” was the Rule 38
standard. 

26. Another Mickey Mouse case.  “Hope” based
on fantasy—not fact or law—as a standard for avoiding
Rule 38 sanctions reminds me of my Mickey Mouse
case.  A Title VII plaintiff sued alleging that his union’s
decision not to pursue his grievance was based on
“hidden racism.”  Some coworkers sang the Mickey
Mouse song, plaintiff argued, demonstrating hidden
racism.  How?  Plaintiff said his grandfather told him
“rat” is a racial slur and because a mouse is like a rat,
ipso facto, the Mickey Mouse song reflects racism!  See
Patterson v. USW, 2005 WL 1539264 at *3 (N.D. Ohio)
(granting summary judgment to union, noting plaintiff
“cites as an example of hidden racism through the
singing of songs [by coworkers] such as the ‘Mickey
Mouse’ song”).  

27. M-I-C-K-E-Y-Rule.  In my Mickey Mouse case,
the district court denied my sanctions motion because it is
“possible” that the plaintiff believed he was “wronged.”
Patterson v. USW, 381 F.Supp.2d 718, 721,722 (N.D. Ohio
2005).   

“Hope” and “”belief” rooted in fantasy or irrationality
provide no basis for federal lawsuits, but on some
occasions, it seems, are sufficient to avoid sanctions.  We
need scholarly law review assessment of this Mickey
Mouse jurisprudence. 

28. Rehearing en banc.  We have unsuccessfully
asked for en banc review under FRAP 35(a)(1)-(2) in
cases, e.g., where  the Sixth Circuit (1) is out of step with

other circuits on issues of critical importance to retirees
and (2) applies an anti-vesting presumption based on
“judicial suppositions” contrary to Tackett, Reese, and
ordinary contract principles.   

On the other hand, we successfully opposed en banc
rehearing when the Sixth Circuit was right.  See UAW v.
Kelsey-Hayes Co., 872 F.3d 388, 390 (6th Cir. 2017) (denial
of en banc review). 

29. Stay mandate while going to Supreme Court.
If you want the court of appeals to stay a mandate under
Rule 41, you have to tell the court that it went wrong—
really, really wrong—and has forced you to go to the
Supreme Court to seek basic fairness and adherence to the
law.  At the same time you must ask the appeals court to
please, please stay the mandate.  

This can be done if you show your anticipated
“certiorari petition would present a substantial question
and there is good cause for a stay.”  See Fletcher v.
Honeywell Int’l., 892 F.3d 217 (6th Cir. 2018), granting a
stay of mandate pending resolution of cert. petition, 2018
WL 3814300.  Alas, the Supreme Court denied the
petition, 139 S.Ct. 493 (2018), and the mandate issued.
The district court then vacated its judgment for retirees.
Fletcher v. Honeywell Int’l., 2018 WL 6059984 at *1
(S.D. Ohio).  

30. GVR —grant, vacate, and remand—orders.  In
a case that we won at the district court and Sixth Circuit, the
Supreme Court granted certiorari, reversed, and remanded
for “further consideration in light of” Reese.  Kelsey-Hayes
Co. v. UAW, 138 S.Ct. 1166 (2018)

But a GVR order “is not considered a final
determination on the merits.”  In re Payne, 722 F. App’x.
534, 539 (6th Cir. 2018) (citations omitted).  A GVR
order “does not necessarily imply that the Supreme
Court has in mind a different result in the case, nor does
it suggest that our prior decision was erroneous.”  Rather,
the appeal court’s task “following the GVR” is to
determine whether the original decision was correct or
the new decision cited in the GVR order “compels a
different resolution.”  In re Whirlpool Corp., 722 F.3d
838, 845 (6th Cir. 2013).

__________________________

In sum, think of the federal rules as a surgery
“checklist.”  See A. Gawande, The Checklist Manifesto:
How to Get Things Right 187 (2009).  Before you pick
up your legal scalpel, know how the federal rules apply,
from the filing of a complaint to the filing of certiorari
petition. �
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MICHIGAN ESTAbLISHES

PAID MEDICAL LEAVE

Eric J. Pelton

Kienbaum Hardy Viviano Pelton Forrest

Michigan’s 2018 lame duck legislature adopted and then
Governor Snyder signed the “Paid Medical Leave Act.”  This Act
in general requires Michigan employers to provide employees
with 40 hours of paid leave annually for medical purposes.  But
numerous exceptions and exclusions render the Act much less
onerous for employers than they would have faced if the
legislature had not neutralized a ballot proposal through legislative
maneuvering.  Indeed, the impact of this law may prove minimal
because it now applies only to employers with 50 or more
employees, and it provides a “rebuttable presumption” of
compliance for employers who offer at least 40 hours of paid
vacation, personal days, or other paid time off.  Most employers
of 50 or more employees likely provide this benefit.

Covered Employers. The Act applies to public and private
employers that employ 50 or more individuals.  The U.S.
government, “another state or a political subdivision of another
state” are not covered.  The term “another state” presumably refers
to other state governments.

Eligible Employees. To be an eligible employee, the
employee must work more than 25 weeks in a calendar year and
work, on average, more than 25 hours per week during the
immediately preceding calendar year.  With important exceptions,
employees for whom an employer is required to withhold federal
income tax are covered.  Exceptions include employees exempt
from the overtime requirements of the federal Fair Labor
Standards Act (FLSA); employees of air carriers as flight deck or
cabin crew; other Railway Labor Act-covered employees, and
individuals whose primary work location is not in Michigan, and
employees in the private sector covered by a collective bargaining
agreement—though language left in from the original Act may
suggest this exclusion only applies during the term of a CBA in
effect at the time the Act goes into effect.

Amount of Paid Medical Leave. Covered employers have
two alternatives for providing the required paid medical leave to
each of the employer’s eligible employees:

1. Eligible employees must accrue paid medical leave at a
rate of at least one hour of paid medical leave for every 35
hours worked, capped at one hour accrued per calendar
week and 40 hours per benefit year.  Under this alternative,
an employer is not required to allow an eligible employee
to use more than 40 hours of paid medical leave in a single
benefit year, and an employer is not required to allow an
eligible employee to carry over more than 40 hours of
unused accrued paid medical leave from one benefit year
to the next.

2. An employer can instead provide at least 40 hours of
paid medical leave to an eligible employee at the
beginning of a benefit year.  Under this alternative,

eligible employees hired during a benefit year would be
provided medical leave on a prorated basis.  If an
employer elects this alternative, it is not required to allow
eligible employees to carry over any paid medical leave
from one benefit year to the next.

Amount of Eligible Leave Time. Eligible employees may use
paid medical leave for their own (or a family member’s) mental or
physical illness, injury, or health condition, medical diagnosis, care
or treatment of such condition, or preventative medical care.  The
Act also covers eligible employees (or their family members) who
are victims of domestic violence or sexual assault for medical care
or psychiatric counseling, to obtain services from victim services
organizations, to relocate, to obtain legal services, or to participate
in any civil or criminal proceedings related to domestic violence or
sexual assault.  The Act also covers situations where the eligible
employee’s primary workplace is closed due to a public health
emergency, or the closure of a child’s school, or where the employee
or family member’s presence in the community would jeopardize
the health of others because of a communicable disease.

Rebuttable Presumption. The Act establishes a rebuttable
presumption that an employer is in compliance with the Act if the
employer provides at least 40 hours of paid vacation days, paid
personal days, paid time off, or similar paid-leave benefit.

Procedures. A covered employer must give an eligible
employee at least three days to furnish the employer with
documentation, and the employer can insist on its usual and
customary notice and other procedural and documentation
requirements.  Paid leave must be used in one hour increments
unless the employer has a different increment policy and the policy
is in writing in a handbook or benefit document. 

Postings and Record Retention: An employer is required to
display a poster in its place of business that contains details
concerning the Act, and must retain records for not less than one
year documenting the hours worked and paid medical leave taken
by eligible employees.

Procedures for Violation and Penalties. Eligible
employees affected by a violation of the Act have six months
after the violation to file a claim with the Michigan Department
of Licensing and Regulatory Affairs.  The Act does not provide
a right to file a lawsuit in court.  The Department may impose
penalties that include payment of all medical leave improperly
withheld, administrative fines of not more than $1,000 for failure
to provide a paid medical leave in violation of the Act, and an
additional administrative fine of not more than $100 for willfully
violating the posting requirement.

For those readers curious about the legislative maneuvering,
the Act actually repealed and replaced legislation enacted just
months earlier, in September 2018, by the Republican legislature
that was significantly more onerous on employers and beneficial to
employees.  By enacting legislation in September, however, the
legislature avoided an initiative that otherwise would have been on
the November 2018 ballot with similar provisions.  By proceeding
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“THIS MAY BE HARD
TO SWALLOW”:  NEW STUDY
REVEALS THE POWER OF
FOOD IN NEGOTIATIONS

Sheldon J. Stark
Mediator and Arbitrator

“All you need is love. But a little chocolate now
and then doesn’t hurt.”

� — Charles M. Schulz

“After a good dinner one can forgive anybody,
even one’s own relations.”

— Oscar Wilde,

Many years ago, when I still represented clients, Labor
Arbitrator Don Sugerman taught me the value of bringing bagels
and cream cheese to an arbitration proceeding.  It made a difference:
Participants, who often did not want to be there, were appreciative.
The advocates were less cranky and argumentative.  The process
kicked off on a positive note; and conduct during proceedings was
often more collegial and relaxed.  The level of acrimony declined as
people helped themselves to a snack, while the arbitration unfolded
more smoothly and speedily.  Rarely did anyone feel the need to
break for lunch and disrupt the flow.

When I became an ADR provider, I believed bringing food to
mediation might prove equally constructive.  After all, my
grandmother taught me “food is love!”  Bagels and cream cheese,
of course, plus fresh fruit in the morning, does brighten the
atmosphere. Who doesn’t appre ciate hospitality?  Some
participants visibly relax.  Most express appreciation.  Those who
missed breakfast are particularly grateful.  After noon, I break out
cookies, chocolate and a salty snack.  I openly acknowledge to
participants:  “I’m trying to sweeten you up!”  Food doesn’t always
make a difference.  However, the influence of food occurs often
enough that playing host is now an essential element of my
standard operating procedure.  

And now, at long last, science has confirmed the utility of
this practice!  A recent study demonstrates that sharing food is
likely to have a constructive impact.  The research shows that
sharing a plate of food leads to more successful negotiations!
The results are described in Psychological Science magazine,
quoting The Economist and citing the conclusions of a study by
the University of Chicago and a Cornell professor.  

The research reveals that when parties share food
together—in this case from a common plate (unavailable in a
caucus media tion!)—the number of rounds required to reach
agreement goes down from an average of 13.2  to 8.7!  https://
www.economist.com/science-and-technology/2019/03/16/
sharing-a-plate-of-food-leads-to-more-successful-negotiations.

Advice to advocates:  Make certain there’s plenty of food on
the table the next time you assemble a group of negotiators to
hammer out a settlement agreement!  Or, if you’re at a mediation
table, encourage the parties to partake! �

MICHIGAN ESTAbLISHES
PAID MEDICAL LEAVE
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in this manner, arguably allowed by the Michigan Constitution, the
legislature could amend the initial Act by majority vote, rather than
the two-thirds vote that would otherwise be required to overturn the
November 2018 ballot proposal.

Among other employer-friendly features, the new Act
reduced the number of covered employers, reduced the number
of eligible employees by eliminating exempt and part-time
employees, reduced the rate of accrual and placed a cap on the
accrual and the year-to-year carry over, and eliminated
extension of the Act’s protections to medical conditions of
domestic partners and their children.  Perhaps the most
significant change was to create the rebuttable presumption for
employers that already provide 40 hours of paid time off,
whether or not for medical purposes, such as paid vacation or
personal time.

The Act took effect on March 29, 2019, along with a change to
the minimum wage law.  The legislature has requested that the
Michigan Supreme Court provide an advisory opinion on whether
the legislature is allowed to adopt and later change citizen initiatives
in the same legislative term.  On April 3, the Supreme Court agreed
to consider whether to issue the advisory opinion as to both the
Leave Act and the Minimum Wage Act.  The new Attorney General
declined an invitation by Democratic legislators to opine on the
issue, but will file legal briefs to the Supreme Court.  The Supreme
Court will hear argument on July 17.  The Court can still choose
not to issue the advisory, at which point litigation is likely.
Meanwhile, proponents of the ballot initiatives are considering
another set of initiatives for 2020.  �

WrITEr’S bLOCK?
You know you’ve been feeling a need to write

a feature  article for Lawnotes.
But the muse is elusive.  And you
just can’t find the perfect topic.
You make the excuse that it’s
the press of other business but
in your heart you know it’s
just writer’s block.  We can

help.  On request, we will help you with ideas for
article topics, no strings attached, free consultation.
Also, we will give you our expert assessment of
your ideas, at no charge.  No idea is too ridiculous
to get assessed.  This is how Larry Flynt got started.
You have been unpublished too long. Contact
Lawnotes editor Stuart M. Israel at Legghio &
Israel, P.C., 306 South Washington, Suite 600,
Royal Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.
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MErC NEWS

Sidney Mcbride, Mediation Supervisor
Bureau of Employment Relations

 MERC Training—Early Fall 2019 — MERC
Training for Fact-finders and Act 312 Arbitrators is set
for Wednesday, September 25, 2019 at Schoolcraft
College in Livonia MI.   A few seats are still available
(on a first come basis) to non-panel members interested
in attending.  Program highlights and registration
information are available on the agency’s website at
www.michigan.gov/merc.

 PMLA Issues Creep into Bargaining &
Grievances — Recent legislation ensures up to 40 hours
of paid medical leave time (or equivalent) to eligible
employees in public and private sector employment areas.
Since becoming effective in late March, 2019, the Paid
Medical Leave Act (PMLA) has raised questions that
could impact current and future collective bargaining and
grievance matters.  The Wage Hour Division of BER has
answers to many common questions in a handy PMLA
FAQ sheet available at www.mi.gov/wagehour or email
any questions to  pmla-info@michigan.gov. �

UNITED STATES 

SUPrEME COUrT UPDATE

regan K. Dahle
Butzel Long

The Supreme Court heard oral argument in Lamps Plus,
Inc. v. Varela, No. 17-988 on October 29, 2018.  On April 24,
2019, it issued its opinion.  Lamps Plus, Inc. v. Varela, 587 U.S.
___ (2019).

In Lamps Plus, an employee filed a class action lawsuit
against his employer alleging negligence, breach of contract,
invasion of privacy and other claims arising out of a data breach
of employees’ personal identifying information. Plaintiff had
signed an Arbitration Agreement as a condition of his employ -
ment; the Agreement contained no provision specifically
mandating arbitration of class action lawsuits.  Defendant
moved to compel Plaintiff into arbitration for his individual
claims. The district court refused to compel individual
arbitration, but did compel class arbitration, applying the
California state-law rule of construing ambiguous contract
provisions against the drafter. Lamps Plus appealed on the
grounds that the parties did not specifically agree to class
arbitration.  The Ninth Circuit Court of Appeals denied the
appeal and affirmed the district court’s decision.  Lamps Plus
sought cert on the issue of “whether the Federal Arbitration Act
(FAA) fore closes a state-law inter pretation of an arbitration
agreement that would authorize class arbitration based solely
on general language commonly used in arbitration agreements.”
Petition for Writ of Certiorari, 2018 WL 389119. 

In an opinion written by Chief Justice Roberts, in which
Justices Thomas, Alito, Gorsuch and Kavanaugh joined, and
Justices Ginsburg, Breyer, Sotomayor and Kagan dissented, the
Court began by noting the basic principle that “arbitration is
strictly a matter of consent.”  The Court continued by refusing to
infer consent from an ambiguous arbitration agreement.  The
Court was especially opposed to inferring consent where, to do
so, would lead to arbitration of class action claims.  According
to the Court, arbitration of class action claims “undermines the
central benefits of arbitration itself,” namely speed, efficiency,
reduced cost, and the ability to select specialized adjudicators.
Also of particular concern to the Court was “adjudicating the
rights of absent members of the plaintiff class . . . with only
limited judicial review,” where the parties did not specifically
declare their intent to do so.  Lamps Plus, Inc., 587 U.S. at __.

The Court also rejected the Court of Appeals’ application of
California law to the interpretation of the Arbitration Agreement.
The lower court held that California law required the Arbitration
Agreement to be construed against Lamps Plus, as the drafter.
However, the Supreme Court held that the FAA, not state law,
provides the default rule for resolving ambiguity in agreements to
arbitrate.  This is especially true where the lower court relied on
“state contract principles to reshape traditional individual ized
arbitration by mandating classwide arbitration procedures without
the parties’ consent.”  Id. (internal citations omitted).  The Court
concluded by reversing the decision of the Ninth Circuit Court of
Appeals and remanding the case for further proceedings. �

Lawnotes is looking for contributions of
interest to Labor and Employment Law Section
members.

Contributions may address legal develop -
ments, trends in the law, practice skills or
techniques, professional issues, new books and
resources, etc. They can be objective or opin -
ionated, serious or light, humble or (mildly)
self-aggrandizing, long or short, original or
recycled.  They can be articles, outlines, opinions,
letters to the editor, cartoons, copyright-free art, or
in any other form suitable for publication.

For information and publication guidelines,
contact Lawnotes editor Stuart M. Israel at
Legghio & Israel, P.C., Suite 600, 306 South
Washington, Royal Oak, Mich igan 48067 or
(248) 398-5900 or israel@legghioisrael.com.

LOOKING fOr
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Contributors!
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“ARE YOU KIDDING ME!?”:
BRINGING HUMOR TO

THE MEDIATION PROCESS
Sheldon J. Stark

Mediator and Arbitrator

“We do not take humor seriously enough.”

— Konrad Lorenz

Mediation is a serious process where serious conflicts are
seriously addressed by serious people.  Whether the process
results in resolution or continued litigation,
the consequences are serious, too.
Generally, the more consequential the
dispute, the more serious the
participants. The more serious the
participants, the less likely they are to
find anything funny.  Hence, bringing
humor to the mediation table can be
dangerous.  Should someone take
offence or conclude their matter
is not being treated with the respect
and dignity it deserves their trust will
be lost. 

Still, humor can be a powerful tool
when used in the right circumstance in
the right way with the right participants.

“I think the next best thing to solving a
problem is finding some humor in it.” —
Frank A. Clark

The Use of Humor in Mediation: Mediators are problem
solvers.  Mediation is a problem-solving process.  Nothing
prevents parties from finding a resolution and a little humor at
the same time.  

I use humor in mediation with care and respect. I do not
inject humor automatically. Humor is not for everyone.
Mediators should be comfortable with humor before
attempting to be funny, then use it sparingly.  

Humor can be disarming.  Humor can reduce tension.
Humor can gain the trust of participants.  Humor can increase
confidence in the mediator by neutralizing suspicion and
skepticism in an engaging way.  

“Comedy is simply a funny way of being
serious.” — Peter Ustinov

“Humor is the affectionate communication of
insight.” — Leo Rosten

“Humor is the great equalizer.  It gets
people’s defenses down, and once they’re

down, you can discuss some really difficult
topics.” — Luvvie Ajayi

In this paper, I will share some moments of mediator
humor, how a light touch can help, and how it can be used to
promote participant education, understanding and insight.  

Self-Determination: Party self-determination is a hall -
mark of the mediation process.  Many participants arrive at
the mediation table anxious and guarded, concerned the
mediator is going to impose an undesirable solution on them.
I address that anxiety by sharing a strategy used by California
mediator Lee Jay Berman.  Lee tells parties he has good news
and bad news.  “The good news is that I’ve mediated more
than 5000 disputes.  The bad news is I haven’t settled one

yet!”  After a moment of silence as the words sink in,
Berman adds, “I don’t settle cases.  YOU do!”

Confidentiality: When explain -
ing the importance of confi dentiality, I
point out that confidentiality promotes
and protects candor and honesty.  Trust
is often missing when parties are in
conflict. Lack of trust causes participants

to shut down. Parties who are shut down
are reluctant to share anything that might
be used against them later.  Frequently,
they are unwilling to disclose concerns and
impediments to resolution.  Hidden agendas,

unspoken anxieties, and undisclosed expectat -
ions can’t be addressed and resolved if we don’t

know about them.  To bring the point home and
encourage candor, I sometimes say, “I am well trained in

mediation.  I attend lots of advanced mediator trainings. Every
time I sign up for the mind reading course, however, it gets
canceled!  They can’t find anyone to teach it.  So, I need your
help and your willingness to share what’s on your mind, what
your concerns are.  Will you feel comfortable doing that
knowing that the process is confidential?”  Laughingly,
sometimes reluctantly, most people assent.

Flexibility: Throughout the mediation process, parties
and counsel may be asked to make a move by reducing their
demand or increasing their offer.  If the parties are stuck,
escalated or stubbornly dogmatic, I may ask them to
consider being more flexible.  A sure-fire way to encourage
flexibility is to remind participants of an old maxim:
“Blessed are the flexible for they shall never be bent out of
shape!”  While the maxim verges on blasphemous, it is
likely to draw at least a smile—and movement.  When a
party condemns even a constructive move from the other
side, it sometimes helps to quote Churchill’s famous line,
“the best settlements are those from which both parties walk
away equally unhappy.”  

Reframing: Word choices can have a powerful impact on
negotiations.  Some words are too incendiary and require
reframing.  “Liar” might be reframed as “less than candid;”
“stupid” into “unthought out” or “unreflective;” “weakness”
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into “risk.”  Escalated parties may complain when their words
are neutralized. “No, I meant liar!” Mediation is a
communication process.  They want their messages heard and
understood by the other side.  They may forget word choices
can make a difference as to whether someone will listen and
consider a point or reject it reflexively.  When competitive
advocates in high conflict disputes fail to grasp the importance
of language I love to quote Mark Twain who famously said the
difference between the right word and the almost right word is
the difference between lightning and a lightning bug. 

Memory: When parties remember the same event or
conversation in completely different ways—or not at all—the
other side often perceives an intention to deceive.  Perhaps.
That said, memory plays tricks.  We see things through our
eyes; we hear things through our ears.  Anais Nin said, “We
see things not as they are; but as we are.”  Mark Twain taught
us that sometimes the things we remember best never actually
happened at all!  Again, the message is more palatable when
coupled with a smile.  Even though each person’s “truth” does
not match, it does not mean that someone is wrong.

Mediation Advocacy vs. Traditional Zealous
Advocacy: Entrenched advocates—parties and counsel
alike—can get wound up, employ a closing argument style
and expound their claims and defenses in powerful arguments
delivered with passion and sincerity.  Such moments can be
helpful to a mediator.  Passion is an important characteristic
for an advocate.  Passion can be persuasive.  I like and respect
lawyers.  I welcome a brief demonstration of how they might
argue a mat ter to the judge or jury.  The conviction and skill
of an advo cate in one room is useful information to share in
the other.  That said, mini-closing arguments crank up party
emotions, impede flexibility, increase consternation and push
parties further apart.  

Anticipating dogmatic and passionate forensics, I ask
participants first thing in the morning to replace zealous
advocacy with a “joint problem solver mind set.”  I tell them:
“Mediation is a dispute resolution process.  It’s not about who
is right and who is wrong, who is telling the truth and who is
not.  It’s about finding a solution to a problem.  If we look at
this dispute as a problem all of us have; if we make reasonable
concessions, try to see each other’s perspectives, and avoid
trying to win every point, we can sometimes make real
progress.”  Everyone agrees to be joint problem solvers.  After
everyone takes the pledge, I note that parties will see something
different from their lawyers in mediation.  “The lawyers
haven’t lost faith in your claims or defenses.  They are simply
serving as joint problem solvers.  If the case doesn’t resolve,
they can return to being zealous advocates again tomorrow.”

In introducing the topic, I analogize confidence in their
claims and defenses to being in love.  “When I was a lawyer
representing clients,” I say, “I fell in love with my theories
and claims, my arguments and convictions.  Now that I’m a
mediator, I see I wasn’t alone.  Everyone falls in love with
their claims and defenses.  It’s natural.  Lawyers and clients
alike.  And as the participants prepare for the mediation
process, sometimes they fall ever more deeply in love,

convinced they are right and the other side wrong.  And what
happens when we’re in love?  We sweep all the warts and
weaknesses and risks under the rug and blinded to anything
other than the beloved.  

I know I’m hearing a love song when the answer to every
risk issue is ‘yes but.’  Part of my job today is to make certain
you have examined all those challenges and risks
realistically.”  Sometimes I add, “We have a saying in Western
society:  ‘Kill the messenger.’  We don’t kill them anymore,
of course, but we still get mad.  If you find yourself getting
mad because I’m asking tough questions, it’s not because I’m
biased or no longer neutral.  I do it to ensure that each side is
taking a hard look at risk and making adjustments
accordingly.  I promise if I’m asking tough questions in one
room, I’m doing it in the other.”

Stark Contrasts: One line of humor highly personal to
me is when the stories told by the participants are so different
it seems they are litigating two different law suits.  I like to say
there are “stark differences” between them.  

Good Judgment: Often, parties resist listening to the story
told by the other side.  I remind them they are about to make
important decisions about whether to settle or not.  To make
good decisions requires the exercise of good judgment.  That
means considering all the information available.  Part of the
pool of information needing consideration is what opposing
parties plan to present in support of their case.  As a result,
there are benefits to hearing what the other side is saying.
“Nobody is asking you to accept their story as the truth or what
happened.  Information has value.  If you don’t settle, this is the
story your lawyers will need to refute.  The important question
is not whether it is true but whether it is plausible?  Does it
make sense?  Is there a risk a jury might “buy” it?”  Once all
available information is heard and considered, they can then
exercise good judgment.  To encourage the exercise of good
judgment, I invoke Will Rogers who said, “Good judgment
comes from experience.  And experience comes from bad
judgment.”

Taking the High Road: When participants escalate,
getting “down and dirty,” using highly contentious or offensive
language, I attempt to move them back to the high road quoting
one of Lincoln’s favorite remarks: “Never wrestle with a pig.
You both get dirty and the pig loves it.”  

Conclusion: There is almost always room for a little
humor to reduce tension, lighten the atmosphere, educate
participants, and move the process forward.  It helps to collect
quotes from famous people.  Appealing to the authority of
Mark Twain, Abe Lincoln or Will Rogers, for example, can
prove more effective than any humorous statement I come up
with myself.   I keep a file of good quotes in my smart phone
as a resource for finding an apt, pithy statement to stimulate
smiles and recognition.  Yes, humor can be dangerous in
mediation.  Nonetheless, the power of humor makes the result
worth taking the risk.  And, like any skill, the more often
employed, the more effective it will be. �
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THE ART OF WITNESS
IMPEACHMENT

Stuart M. Israel
Legghio & Israel, P.C.

I often have occasion to recount wisdom-laden legal
anecdotes for the edification of newer lawyers.  These
lawyers listen with rapt attention, even while glancing at
their phones.  Ahead, preserved for posterity, is one of
those anecdotes.  It provides the invaluable lesson that
there is need to apply science and art when it comes to
witness impeachment.

1.

Professor Thomas Mauet writes:

Impeachment is the most dramatic trial
tech nique in the lawyer’s arsenal.
Selectively used and effectively employed,
it can have a devastating effect at trial.
Jurors appreciate effective impeachment.
They enjoy seeing a witness get “caught”
changing his story.1

Who doesn’t appreciate seeing someone else—to
borrow from Shakespeare—“hoist by his own petard”?
And “‘tis most sweet” when that someone else is the
other side’s self-important star witness.2

2.

Effective impeachment undermines the credibility of
the testimony and the witness.  Impeachment usually is
employed during cross-examination, but FRE 607
instructs:  “Any party, including the party that called the
witness, may attack the witness’s credibility.”

Impeachment may expose bias, prejudice, interest,
or motive, to cast doubt on witness objectivity or
reliability. Impeachment may reveal perception
deficiencies or the witness’ pertinent criminal con -
victions or past bad acts “probative of the character for
truthfulness or untruthfulness.”  See, e.g., FRE 608(b)(1)
and 609.

The “most frequently used impeachment method at
trial,” Mauet writes, is presenting witnesses’ “prior
inconsistent statements.”3

3.

To be effective, impeachment must be simple, clear,
and material. Complicated or fuzzy impeachment is
ineffective. Marginal impeachment is rarely effective and,
worse, can backfire.

You don’t want to try to pass off a witness’ forgivable
inconsistency or understandable memory lapse as a calcu -
lated transgression of the commandment against bear ing
false witness.  Fact-finders have their own human foibles,
and you do not want them to empathize with the adverse
witness you are cross-examining.

When planning impeach ment, consider the Aristotelian
Mean:  nothing too much.

So, witness contradictions warrant your attention
only if they are material to your case.  Marginal
contradictions do not work because marginal mistakes
are human.  You learned this in high school from Walt
Whitman.4

Next is an example of effective impeachment. It is
followed by my eyewitness account  of an impeachment
that gets high marks for mechanics, but a zero in
effectiveness.

4.

Here is the effective impeachment.

Q. You testified that you saw the April 2019 car
accident that brings us to this trial, right?

A. Right. I saw it.

Q. To be clear, you saw the  accident  in  which
plain tiff  says  defendant’s 2019 Escalade
flattened plaintiff’s 1972 Chevy Vega on
northbound I-75 south of the Eleven Mile
Road exit at 9:03 p.m. on Saturday, April 27,
2019?  That is the accident you say you saw,
right?

A. That’s right.

Q. Take a look at this color photo from the Wall
Street Journal.  Isn’t  that you on the left,
seated about five feet behind the podium,
behind President Trump at his MAGA rally
in Green Bay, Wisconsin on Saturday night,
April 27, 2019. That’s you. And the fact is
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that you did not see the accident in Michigan
on April 27 because you were 300 miles
away in Wisconsin at that very moment.
Isn’t that so?

Simple, clear, material, and effective, but hypo -
thetical.  My anecdote, next, is not hypothetical.  It
describes actual events, only slightly burnished by time.

5.

I was sitting in a Detroit courtroom waiting to argue
a motion.  I was watching a jury trial.  The defendant was
charged with armed robbery. He was representing
himself.

The complaining witness was on the stand,
responding to the pro se defendant’s cross-examination.
Defendant Smith displayed mastery of the mechanics of
impeachment by prior inconsistent statement.

Q. Sir, you testified just now that I robbed you
last year?

A. Yes, I did. You robbed me. You had a gun.

Q. Sir, you testified just now that when I robbed
you, I was wearing a blue shirt and khaki
pants, right?

A. Yes.

Q. Sir, you remember that you testified at my
preliminary examination in district court last
year, in this very same case?

A. Yes.

Q. Your district court testimony was only a
month or so after I robbed you, right?

A. Yes.

Q. So your memory then was pretty good?
Fresh?

A. Yes.

Q. And way back then, last year, you testified
under oath? And you swore to tell the truth,
isn’t that so?

A. Yes.

Q. And you testified back then—and I have the

official transcript right here if you need it—
and you testified back then that when I
robbed you I was wearing a blue shirt and
tan pants. That’s your sworn testimony.  Tan
pants.  Not khaki pants.  So my question for
you today, sir, is:  were you lying then or are
you lying now!  Which is it?

A. I, uh…

Judge: Okay, Mr. Smith, that’s enough.  You
made your point.

Mr. Smith sat down at counsel table, glowing in the
success of his mechanically-perfect impeachment by
prior inconsistent statement.

Mr. Smith’s problem, of course, was that every person
in the courtroom had a vivid mental picture of Mr. Smith
robbing the witness at gunpoint, while Mr. Smith was
wearing a blue shirt and light-colored pants—maybe
khaki, maybe tan.5

6.

Mr. Smith had the mechanics mastered.  He
exercised witness control.  He used leading questions
to which he knew the answers.  He had the transcript
in hand, ready if the witness denied, or professed not
to remember, the earlier testimony.  Mr. Smith clearly
and simply showed the witness’ contra dictory
testimony.  Tan then, khaki now.

Mr. Smith knew quite a bit about the mechanics of
impeachment before he undertook to represent himself at
trial.  What Mr. Smith did not know, it seems, is that
mastery of the mechanics is necessary, but not sufficient.
Much of litigation is science, but much is art.6

—END NOTES—
1 Thomas A. Mauet, Trial Techniques (5th ed. 2000), at 273.

2 The quotes are from Hamlet, Act 3, Scene 4.

3 Mauet, at 280.

4 Song of Myself (1892), part 51:  “Do I contradict myself?  Very well then I contradict
myself, (I am large, I contain multitudes.)”

5 Mr. Smith likely came to regret his decision to represent himself.  And, likely, while
pondering his fate for years in Jackson Prison, he came to regret in particular his
questions using the phrase “when I robbed you.”  Mr. Smith likely came to other
conclusions about the utility of the Fifth Amendment.

6 Mr. Smith apparently did not know that the thesaurus lists tan as a synonym for
khaki.  Among other synonyms listed are amber, bay, beige, dust, fawn, henna, nut,
sepia, tawny, and burnt sienna.  And Mr. Smith apparently did not take into account
that persons who do not distinguish between khaki, tan, and burnt sienna still may
credibly identify those who rob them at gunpoint. �
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WHY DOES “FIXING” STATE
RETIREES BENEFIT COSTS
STICK IT TO WORKERS?

Leonard Page

About 20% of Michigan public employers (and tax payers)
now face large unfunded retirement benefit (health care) costs
for deferred compensation earned by former employees.  I just
do not understand complaining that employees who sought, or
the public-employee unions that negotiated for, retire ment
benefits are somehow at fault.

I spent most of my legal career suing employers who tried
to cut vested benefits for past retirees.  I argued the 1983 UAW
v. Yard-Man case at the Sixth Circuit (716 F.2d 1476) which
supposedly provided a presumption in favor of vesting for
such benefits.  But see M&G Polymers v. Tackett, 135 S.Ct.
926 (2015), which reversed Yard-Man.  And see Kendzierski
v. Macomb County,___Mich___(May 30, 2019) which
rejected the use of both extrinsic evidence and contrasts with
other contract language to create an ambiguity in the term of
the retiree healthcare promise.

Practice tip—who needs a presumption anyway—just
find an ambiguity and take the deposition of the employer’s
chief negotiator—always our best witness.  I have also spent
the last six years in state court getting health care benefits
restored for county road commission retirees.

Many communities and counties claim the costs are now
too burdensome and seek relief either from the state or its
employees/retirees.  I write to suggest that this “problem” was
really just a poor choice made by public employers to defer
paying for or funding these benefits as they were earned by the
former employees. Kicking-the-can-down-the-road was easy—
until now.  But retirees are not responsible for this lack of
funding, and arguments that they should now accept cuts are
unfair.

Employers always have the right to change benefits,
including retirement benefits, for active employees—actives
can react by choosing other employment.  By contrast, retirees
are generally no longer working, and thus have few options.
More importantly, retirees earned these benefits and chose to
remain with the public employer over their working lives—
rightly expecting that retirement promises would be honored.
Employees often chose to trade present wages for these
deferred compensation benefits.  Indeed, such planning is
usually encouraged.

More importantly, the recommended “fix” (freeze or end
pension and retirement health care benefits promises for
current employees) has some unfortunate long term impli -
cations.  Why does the “solution” always seem to stick it to the
working class?  Replacement (defined-contribution) plans are
simply not the same as constitutionally-guaranteed pensions.
(Michigan Constitution, Article IX, Section 24).   Far too often,
savings plans are cashed out before actual retirement, or are
simply not adequate.  The average 401(k) balance is under
$50,000!  How long will that last if the average retirement

period remains at 15 years?  Pensions are disappearing, and
are now available for less than 25% of full-time workers.  In
1975, the eligibility figure was 90%.

About a third of public sector employees are fortunate
enough to be union members and are thus protected by
contracts.  Some like to blame public employee unions for
negotiating “overly generous” retirement packages, for getting
that the duly elected public employer bodies ratified these
agreements in public meetings. Who do you blame for granting
such benefits unilaterally to non-union employees?

The Citizens Research Council of Michigan issued a report
in July 2009—No. 356.  It notes that Social Security amounts
to only 30-50% of pre-retirement income levels. Absent
national health insurance, we can continue to expect health care
costs to increase dramatically, while employers continue to
shift costs to employees and retirees.  The report concludes that
these “cost shifting” reductions in retirement benefits neces -
sarily means future generations of elderly will be “poorer.”
Most will also be forced to retire later.  Is that a desired
“solution”?

If you want to point fingers…obviously the past boards or
elected representatives who granted these benefits, and then
decided not to set aside funds to pay them when due, are the
primary culprits.  They clearly chose to shift the payment
burden to future elected officials and taxpayers and that gamble
might have worked with a growing taxpayer base.  Let’s not
forget that a majority of state public employers did the right
thing and funded retirement benefits as such benefits were
earned.

Our elected state government also played a role in letting
this “crisis” occur.  In 1974, Congress responded to the failure
of some private employers to pay promised retirement benefits
by passing the Employment Retirement Income Security Act.
ERISA provides minimum funding standards and reporting
requirements and even insurance protection for employee
benefit plans. In 1990, the Financial Accounting Standard
Board issued Standard 106, requiring that these costs be
reported in financial statements as debt when the “employee
renders the service necessary to earn their post-retirement
benefits.”   In 2004, the Government Accounting Standards
Board issued Standards 43 and 45 to warn that non-pension
retirement benefits should not be handled as “pay-as-you-go”
costs.  My point is that funding failures for future deferred
compensation retirement benefits has been a well-known
problem for more than 50 years.

In 2017, the State finally required Michigan public
employers to report and fund these costs.  Better late than
never, I guess.  But had such deferred-compensation benefits
been properly funded when created, we would not be here.
Bottom line—look in the mirror if you really need to find
someone to blame for unfunded legacy benefits—you voted
for those who chose to kick-the can-down-the road—it’s the
American way.

—END NOTE—
a version of this commentary appeared in the march 7, 2019 edition of Bridge—

michigan’s nonpartison, nonprofit news source, and appears in Lawnotes with

permission. �
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(Continued on page 20)

The first few hundred hearings I conducted from the
head of the table were unemployment appeals.  The agency
had accumulated a serious backlog, and it hired a few of us
as Contract Administrative Law Judges.  We held five
hearings a day and wrote five decisions before we left each
night.  It was valuable training.  I learned to write concisely
and to get my decisions out on time.

As short as my decisions are, though, they are not as
short as I would sometimes like.  There are cases where the
award I would like to write is two words long.  It says:  “Oh,
please.”

I’m thinking, for instance, of the time the grievant
testified that the reason he flunked his drug test was that,
unknown to him, his girlfriend put cocaine in his oatmeal. 

As a rule, the cases that call out for a two-word decision
are driven by the client.  If it is the union making the absurd
argument, I assume it is motivated by fear of a failure of the
duty of fair representation suit or other political con sid erations.
If it is the employer, I make an equivalent assumption.  I
assume the lawyer has given sound legal advice, the client has
chosen to disregard it and has directed the lawyer to say what
he or she is saying.  This is client-generated absurdity.

But there is another kind.  Sometimes the absurd argu -
ment is lawyer-generated.  It is nomikogenic.  I am not the
first to use the term, alas.

Ordinary absurd arguments are put forward by unso -
phisti cated and inexperienced laypeople. Nomikogenic
absurd arguments are often proffered by expensive lawyers
with fancy pedigrees from prestigious law firms.  And they
are often presented with the kind of self-assurance and self-
confidence that can only come with that pedigree.

These arguments usually have to do with the meaning
of contract language.  The ability of expensive lawyers to
come up with creative ways to construe contract language is
a wondrous thing to behold.  And the ability to do it with a
straight face and a dignified affect is a marvel of self control.
That’s part of the job, of course.  Lawyers who giggle or roll
their eyes at the foolishness they make up cannot command
large fees. 

And so we engage in a certain amount of theater.  The
lawyers pretend to believe what they say, and the arbitrator
pretends to take it seriously.  I never say your client is a liar.
I say I find the alternative account more persuasive.  I never
say, “This is ten pounds of shit in a five-pound bag” even
when we both know that’s exactly what it is.  And I never
say, “Oh, please.” �

fOr WHAT 
IT’S WOrTH

barry Goldman
Arbitrator and Mediator

ADDRESSING SEXUAL
HARASSMENT IN THE

“ME TOO” ERA:  A
MANAGEMENT PERSPECTIVE

Steven H. Schwartz
Keller Thoma, P.C.

Prior to the explosion of sexual harassment claims in the
“Me Too” era, beginning around 2017, sexual harassment in
the work place appeared to many (at least male) managers and
attorneys as a problem relatively under control.  Title VII of
the Civil Rights Act of 1964 and Michigan’s Elliott-Larsen
Civil Rights Act had significant legal remedies for victims of
sexual harassment.  Thousands of lawsuits were filed.  At least
as many Charges of Discrimination were filed with the Equal
Employment Opportunity Commission and Michigan
Department of Civil Rights.  The lawsuits and Charges of
Discrimina tion led to millions of dollars of damage awards
and settlements to victims of sexual harassment. Professor
Anita Hill’s testimony during Senate hearings on the
nomination of Clarence Thomas to serve on the Supreme
Court gripped the nation and stimulated a national debate on
what was acceptable behavior towards women in the
workplace.  As a result, sexual harassment lawsuits spiked
after these Senate hearings.

With the advent of comprehensive federal regulations by
the EEOC and the U. S. Supreme Court’s decisions in
Farragher v Boca Raton and Burlington v Ellerth, employer
policies prohibiting sexual harassment and mandatory sexual
harassment training in the workplace became commonplace.1

Women started to advance in key management roles, par -
ticularly in law and human resources.

Sexual harassment complaints in the 1970’s and 1980’s
frequently involved hostile work environment claims based, at
least in part, on the presence of pictures and calendars of
women in provocative clothing or no clothing at all.  In these
early years after Title VII, sexual harassment complaints also
frequently involved complaints of demeaning comments, like
“girl”, “sweetie” or “honey.”  If there has been any success in
eliminating some forms of sexual harassment, these two types
of sexual harassment are far less prevalent than in the 1970’s
and 1980’s.

Since the 1970’s, there has been far more serious
complaints of quid pro quo or hostile work environment,
involving physical contact and demands for sexual favors.
While these types of complaints never went fully away, the
combination of laws, employer policies and mandatory
sexual harassment training, appeared to significantly reduce
the problem.
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Or so we (male managers and employer lawyers) thought.
What the “Me Too” movement exposed was systemic,
unchecked sexual harass ment in the entertainment industry and
the national political level.  The Larry Nasser and the Ohio State
scandals exposed major universities’ and law enforcement’s
initial inability to check egregious, criminal behavior.  Like the
Anita Hill—Clarence Thomas Senate hearings, the “Me Too”
movement stimulated complaints of sexual harassment.
Objective statistical data demon strates this type of complaint is
still prevalent in the workplace.  The EEOC reported on its
website that for fiscal year 2018:2

 Its filing of sexual harassment lawsuits increased by
more than 50%;

 Charges of Discrimination filed with the EEOC,
alleging sexual harassment, increased 12% over the
prior fiscal year; 

 The EEOC recovered approximately $23.5 million for
sexual harassment victims than the prior fiscal year.

Why 55 years after the adoption of Title VII is this still a
problem in the workplace?  

There seem to be two basic reasons for the continuation
of sexual harassment in the workplace.  First, human behavior
does not change.  Sibling rivalry has continued since Cain and
Abel.  Race discrimi nation in the workplace and in American
society in general, persists, although perhaps in more subtle
ways.  Anti-Semitism and religious discrimina tion are still
pervasive, and, at least against Muslims, is frequently displayed
in overt ways.  We still read articles about teachers having sex
with teenage students and public employees taking bribes.
These improper behaviors are prohibited by numerous laws
and employer policies, but they still persist.

The second reason, exposed by the “Me Too” movement,
was the reluctance of many women to complain about sexual
harassment or report that it was affecting co-workers.  The
remedial laws, employer policies and mandatory training failed
to get virtually all victims or witnesses to complain.  How do
employers then convince victims and witnesses to come
forward and trust that appropriate action will be taken and that
they will not be subject to retaliatory action for complaining?

The long-term answer lies not in a change of laws, the
verbiage of policies or the frequency of mandatory training,
but in a change in American culture.  This change must be two-
fold:  universal recognition that sexual harassment in the

workplace is unacceptable and effective strategies must be
developed for victims to promptly report their claims.  Until
the latter is achieved, sexual harassment in the workplace will
not be significantly reduced.  Management is responsible for
responding to sexual harassment complaints.  Management
also needs to develop effective strategies to get victims to step
forward so that appropriate remedial action can be taken.

This is not “blame the victim.”  But if management does
not know there is a problem and cannot develop evidence to
establish improper conduct occurred, it cannot effectively
address this problem.  Since there is no magic answer, the
following are practical suggestions which might help:

1) Managers should not assume that the problem has been
solved or there is only a small likelihood that sexual
harassment is occurring.

2) Always include women on the list of managers that
victims can complain to, since many women are more
comfortable discussing their problem of sexual
harassment with a woman.

3) Have informal discussions with small groups of
employees, covering different levels of employees,
requesting sug gestions on how to encourage victims to
come forward.

4) Engage independent, experienced investigators to
review complaints of sexual harassment.

5) Recognize that as women break into traditionally male-
dominated “macho” occupations (law enforcement,
fire fighting, public works and construction), the risk is
greater that employees will be afraid to make
complaints.

6) For public sector organizations, have workshops for
elected officials on their personal liability if they
engage in sexual harassment and how to respond if
they receive a complaint.

7) Adopt policies and work rules discouraging dating
relation ships between coworkers, particularly
supervisors and coworkers.

8) Prohibit alcohol at all employer-sponsored events.

9) Expand training to cover new hires and facilities
physically located away from management’s offices.

In conclusion, managers should treat sexual harassment as
a potential, on-going problem and never assume the issue has
been resolved.

—END NOTES—
1 524 U.S. 775 (1988); 524 U.S. 742 (1988).

2 www.eeoc.gov/eeoc/newsroom/release/10-4-18.cfm. �
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MERC UPDATE
John A. Maise 

White Schneider PC 

A summary of two recent decisions issued by the
Michigan Employ ment Relations Commission (the
“Commission”) follows.  Decisions of the Commission may
be reviewed on the Michigan Department of Licensing and
Regulatory Affairs website at (www.michigan.gov/LARA).

Howell Area Fire Department & Michigan Association
of Fire Fighters, Case No. R18 H-065 (Jan 22, 2019)

The Michigan Association of Fire Fighters filed a
petitioner for a representation election with the Commission
seeking an election for representation for a bargaining unit
consisting of all regular part-time firefighters employed by the
Howell Area Fire Department (“Howell”).  After conducting
an evidentiary hearing, determined that regular part time
firefighters consisted of an appropriate unit within the scope
of Section 12 of the Public Employment Relations Act
(“PERA”) and ordered an election to take place.

Howell opposed the election on the grounds that there
were only two categories of employees, full-time and part-
time.  Howell argued that a bargaining unit consisting of only
regular part-time firefighters is not appropriate, and any
bargaining unit must consist of all part-time employees,
including those that only work on call.  In support of this
argument, Howell points out that regular part time firefighters
frequently respond to calls falling outside of their scheduled
shifts and that part-time firefighters not assigned to regular
shifts are may fill in for regular part-time firefighters when
they are absent.

In reaching its decision, the Commission took note of prior
decisions confirming that regular part-time employees who
perform bargaining unit work are appropriately included in
bargaining units with full-time employees, citing to Wayne Co
Cmty Coll Dist, 20 MPER 4 (2007).   Emphasizing that regular
part-time employees are defined as “employees who perform
work within the unit on a regular basis for a sufficient period
during each week or other appropriate calendar period to
demonstrate that they have a substantial and continuing interest
in their employment.”  Airport Cmty Schs, 1999 MERC Lab
OP 233.  This should be contrasted with irregular part-time
employees which are not included in bargaining units with
regular part-time employees.   The Commission framed the
issue as, “whether part-time firefighters here who work
regularly scheduled weekday shifts of twenty or thirty hours
per week on a continuous basis are regular part-time
employees”, in finding that they were, the Commission
concluded that they are entitled to organize. 

Making this determination requires a fact specific inquiry.
The Commission considered several distinctions between the
“regular part-time firefighters” and “on call part-time

A LABOR
MEDIATOR’S PERSONAL

PERSPECTIVE
Bob Strassberg, Labor Mediator

Bureau of Employment Relations/MERC

Several years ago, while in the height of the
recession, I was introduced by a management
attorney to his client with a statement which
suggested that I was a little more biased towards
labor.  It was said in a very congenial and
humorous tone.  By way of background, I had over
a period of time, mediated numerous contracts
with various unions of a rather large municipality
which he represented.  Nevertheless, his rather
dubious introduction caught me somewhat off-
guard, and I quickly responded that if it were not
the varied economic concessions his client had
been seeking I would not have spent as much time
with labor!

In essence that is, indeed, the crux—while in
separate caucuses, labor mediators listen intensely
to the natural negative and often harsh vitriolic
venting that bargaining committee members
release.  While attempting to establish a rapport
and obtain a modicum of trust as a neutral, time
and precarious diplomacy is often needed!  As the
“tug of bargaining war” rages on, especially in
concessionary contracts, the union representative
is equally frustrated all the while juggling to
contain and diminish any contractual and/or
political damage.  The mediator, as a neutral third
party, can, and often does, mollify the party’s
stance by presenting a rather starker reality check
than a representative ever could, or would profess.

Additionally, the numerous legislative modi -
fications and enactments of the last 6-7 years 
(see MERC web site www.michigan.gov for a
complete list) has had a deleterious effect on labor
in general.  As labor mediators, we have often
been asked to explain the ramifications and con -
sequences of those statutory modifications and
enactments much to the chagrin of bargaining
committees.  So, yes, mea culpa—perhaps under
those trying and auspicious circumstances I have
spent more time with one party over another.
Perhaps, one day, Silicon Valley may invent an
app that delineates time spent with either party,
but for the moment, I’ll just keep tab on steps not
taken! �
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known of the acts constituting the unfair labor practice and has
good reason to believe the acts were improper or done in an
improper manner.  Huntington Woods v Wines, 122 Mich App
650, 652 (1983).  

The ALJ Peltz distinguished this case from prior rulings,
which had rejected a “continuing violation” doctrine, the
concept that the statute of limitations begins running when the
Charging Party first became aware that there was an unfair
labor practice and repeated violations will not revive the
claim, see County of Lapeer, 19 MPER 45 (2006).  ALJ Peltz
noted that in cases where there is a continuing obligation to
bargain, then each refusal of a demand to negotiate resets the
Statute of Limitations, see Waverly Community Schs, 31
MPER 30 (2017).  ALJ Peltz determined that a charge of
direct dealing, is essentially a violation of the duty to bargain
in good faith under Section 15 of PERA by refusing to
negotiate with the exclusive bargaining representative of its
employees.  As such, each attempt by the County Clerk to
negotiate directly with employees reset the statute of
limitations and the question became whether the most recent
attempt had occurred within the statutory period, which the
Association had met.  

After finding that the unfair labor practice charge was
timely filed, ALJ Peltz found that the record overwhelmingly
established that the County Clerk’s attempts to negotiate
directly with union-represented employees constituted direct
dealing in violation of Sections 10(1)(a) and (e) of PERA.
The ALJ rejected Howell’s arguments that the Clerk was
merely looking for suggestions and not formally entering
negotiations, holding that where management attempts to
determine what employees would be willing to “give up” in
response to budget cuts, it is seeking economic concessions.
Further, ALJ Peltz found that simply because an Association
treasurer/steward and a secretary/steward were present in
those meetings did not absolve the employer, because those
Association personnel were being solicited in their capacity
as employees and not as officers of the Association.  Finally,
the ALJ rejected Howell’s argument that the management
rights clause of the collective bargaining agreement waived
the obligation to bargain over concessions.  However, because
the management rights clause in this contract, “shall not be
inconsistent with any of the express terms of this Agreement.”
and Section 12.1 of the agreement contained language
specifically defining normal work day and work weeks and
limited circumstances where shifts could be changed, ALJ
Peltz found that the contract did not give unfettered authority
to reduce hours.  

It is unclear at this time whether the Commission would
make the same ruling ALJ Peltz did with respect to the statute
of limitations, that charges alleging direct dealing should be
treated comparably to violations of a duty to negotiate, this is
an important consideration to keep in mind.  The statute of
limitations to bring an unfair labor practice is only six months,
typically from when the aggrieved party “should have been
aware” of the improper action.  The applicability for a
‘continuing violation theory’, at least with respect to charges of
direct dealing, greatly expands the window to file such a
charge. �

firefighters” and found sufficient differences between them.
The Commission emphasized that regular part-time
firefighters were required to work their scheduled shifts, as
compared to on-call firefighters who had no such obligation to
accept a shift when offered.   Furthermore, the Commission
found that the evidence demonstrated that once selected for
weekday shifts, part-time firefighters have a reasonable
expectation that they will continue to work their shifts
indefinitely if their performance remains satisfactory.  These
factors mean that those firefighters have a sufficiently
substantial and continuing interest in their employment to
justify their inclusion into a collective bargaining unit.
Whether or not regular part-time and on call part-time
firefighters were performing the same work is immaterial, as
irregular part-time employees cannot be included in the same
unit with regular part-time employees.

Interestingly, the Commission went a step further than
Petitioner requested, and included two part-time assistant
chiefs in the bargaining unit, despite their supervisory authority
that would normally exclude them from the bargaining unit
under section 9e of PERA.  This is because Section 13 of
PERA includes a special exception to this general prohibition
as it applies to firefighters.  Specifically, “no person sub -
ordinate to a fire commission, fire commissioner, safety
director, or other similar administrative agency or admin -
istrator, shall be deemed to be a supervisor.”

Montcalm County & American Federation of State,
County & Municipal Employees, Local 3067.03, MERC
Case No. C18 C-020 (February 28, 2019)

American Federation of State, County & Municipal
Employees, Local 3067.03 (“the Association”) filed an unfair
labor practice against Montcalm County (“the County”),
alleging that the County had engaged in and was engaging in
an unfair labor practice by dealing directly with bargaining unit
members in violation of PERA. On February 28, 2019 the
Commission affirmed the decision of Administrative Law
Judge David M. Peltz finding that the County had violated
PERA.

The Association asserted that the County Clerk engaged
in direct dealing when she requested that members of her staff
propose changes in the terms and conditions of employment
to a $50,000 budget reduction. The County asserted a statute
of limitations defense, arguing that the Associations ULP was
untimely filed because the statute had begun to run when the
County Clerk Kristin Millard first began meeting with her
staff and soliciting ideas regarding the proposed budget
reduction. 

Under PERA, a complaint alleging an Unfair Labor
Practice must be brought no more than six months after the
unfair labor practice occurred. The limitations period
commences when the charging party knows or should have
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MICHIGAN SUPrEME 
COUrT UPDATE 

richard Hooker
Varnum LLP

Bauserman v Unemployment Insurance Agency, ___
Mich ___, 2019 WL 1513210, No. 156389 (Slip Op 4/5/19);
rev’g in part, Bauserman, et al v Unemployment Insurance
Agency, No. 333181 (Mich App, Slip Op 7/18/17)(Unpub).

This case originated in the Court of Claims as a class
action brought by three Plaintiffs, alleging they and others
similarly situated had been the victims of a taking without
due process of law by Defendant and its by now infamous
“automated decision-making system.”  The facts with regard
to the three plaintiffs were similar: Determinations by
Defendant of benefit ineligibility, benefit overpayment and
fraud; Notices of amounts due, including quadruple fraud
penalties; Notices of Intent to Collect (via garnishment and/or
seizure of state and federal income tax returns); and finally,
actual collection by Defendant via seizure of tax returns in
two cases and wage garnishment in the third.

MCL 600.6431 provides the applicable limitations on
actions against the State or any of its agencies. Subsection
(1), MCL 600.6431(1), requires a claim or notice of intent to
claim within one year after such claim has accrued; and
Subsection (3), MCL 600.6431(3), requires the filing of
claims or notices of intent to claim for “property damage or
personal injuries” within six months “following the happen -
ing of the event giving rise to the cause of action.”

The Court of Claims denied Defendant’s motion for
summary disposition, finding Plaintiffs had brought their
claims within the statutory period. The Court of Appeals
reversed, ruling the claims had accrued and the events giving
rise to the causes of action occurred when the Plaintiffs had
received the Agency’s various Notices of ineligibility,
overpayment, fraud, repayments due and intent to collect.

The Supreme Court, in unanimous ruling, reversed,
finding the “property” had been taken when the Agency
seized the tax returns or garnished the individual’s wages.
Thus, two of the three Plaintiffs had filed their claims within
Subsection 3’s six-month limitation period. In an interesting
concurrence, Justice McCormack seemed prepared to quarrel
with the notion the Agency’s actions were a taking of
“property” within the meaning of Subsection 3, but chose not
to given the parties’ express stipulation they were.  

The Final Death Throes of Vested Retiree Medical
Insurance in Michigan?

Kendzierski, et al v Macomb County, ___ Mich ___, 2019
WL 2307955, No. 156086 (Slip Op 5/30/19), rev’g, 319
Mich App 278; 901 NW2d 111 (2017).

This case began in 2009, when Macomb County made

changes to the retiree medical benefits it had offered under a
series of three-year, collectively bargained agreements with
its employees’ union.  1600 retirees then sued the County,
claiming their right to retiree coverage had been guaranteed
upon retirement for the remainder of their lives, and the
County’s changes constituted a breach of its contractual
commitment to them.

The operative language of the subject Agreement was
this:

Retirees: The Employer will provide fully paid Blue
Cross/ Blue Shield Hospital-Medical coverage to the
employee and the employee’s spouse, after eight (8)
years of service with the Employer, for the employee
who leaves employment because of retirement and is
eligible for and receives benefits under the Macomb
County Employees’ Retirement Ordinance….

The contractual provision also limited spousal coverage
to the employee’s current spouse, provided for termination of
spousal coverage upon the employee’s death unless the
employee had elected spousal continuation of benefits under
the retirement plan, coordinated coverage with Medicare at
age 65, and provided for termination of coverage upon any re-
employment after retirement. There was no express guarantee
or vesting provision in the operative language, but there was
also no express tie of the retiree medical provisions to the
agreement’s durational clause.

The trial court, finding the contract language unambig -
uous, ruled there was no guarantee or vesting of the retiree
medical benefits, and that the County could make
“reasonable” changes to those benefits. The Court of
Appeals disagreed, finding ambiguity in the operative
contract language and ruling the retiree benefits became
lifetime benefits upon retirement, subject only to the express
termination provisions.

The Supreme Court majority reversed, agreeing with the
trial court that the operative contract language was
unambiguous.  Following federal court precedent in M&G
Polymers USA, LLC v Tackett, 574 US ___; 135 S Ct 926
(2015), as well as its own precedent in Arbuckle v Gen Motors
LLC, 499 Mich 521; 885 NW2d 232 (2016), it rejected both
the application of extrinsic evidence to interpret and the use
of other contract provisions to create ambiguity in the
operative contract language.  Each, in the majority’s opinion,
was impermissible when faced with unambiguous language.
It found the retiree medical  benefits were only guaranteed
for the length of the underlying three-year agreement.

Chief Justice McCormack, joined by Justice Bernstein,
dissented, opining that the contract as a whole was ambiguous
and that the issue of the parties’ intent should have been left
for a jury to decide.

Author’s Note:   Aside from partisan shifts in both the
political arena and the high court, one can easily project what
role so many Michigan municipalities and school systems
drowning in a sea of retiree debt may have played here. �
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