
employee’s workday. The employee is simply
substituting travel for other duties.” 29 C.F.R. 785.39.
Travel away from the home, outside regular working
hours, as a passenger on an airplane, train, boat, bus, or
automobile is not worktime. Id. 

The crane company claimed that its employees did
not have a fixed daily schedule. In its response to the first
scenario, the WHD warned that it “carefully scrutinizes
claims that employees have no regular or normal working
hours.”  It explained that in its experience, reviewing time
records usually reveal “work patterns sufficient to
establish regular work hours.”

After warning the crane company of its hard-look
policy, the WHD presented two methods employers may
use to “reasonably ascertain an employee’s normal work
hours” for determining compensable travel under the
FLSA. 

In the first method, the employer reviews the most
recent month of regular employment to determine if it
reveals typical work hours. If it reveals typical work
hours, then the employer may consider those hours as the
normal hours going forward unless there is a material
change in circumstances.  If the review of the most recent
month does not reveal typical work hours, then the
employer may choose the average start and end times for
the employees’ workdays. 

In the second method, if the employee truly lacks
typical work hours, then the employer and employee may
agree to a reasonable amount of time or timeframe in
which travel outside of the employee’s home community
is compensable. 

The WHD explained that there are other permissible
methods for determining an employee’s typical workday
for travel purposes. If employers reasonably use these
methods to determine typical working hours for
determining what travel time is compensable, then the
WHD will not find a violation for paying employees’
travel only during those working hours. 

In the second and third scenarios, the crane company
inquired about ordinary commuting. The WHD restated
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On April 12, 2018 the Department of Labor released
three new opinion letters on the Wage and Hour
Division’s website. The three opinions were the first
letters the Department has released in nearly a decade.1

Two of the letters concern the application of the Fair
Labor Standards Act. Specifically, the two FLSA letters
address:

(1) what counts as “work” when employees travel
for work, and

(2) whether an employer must pay for an employee’s
hourly 15-minute rest breaks necessitated by the
employee’s serious health condition.

The third letter addresses whether certain lump-sum
payments from employers to employees are con sidered
“earnings” for garnishment purposes under Title III of the
Consumer Credit Protection Act.

The two FLSA letters are summarized below.

WHD Opinion Letter FLSA 2018-18
(April 12, 2018)

In opinion letter FLSA 2018-18, the employer, a
crane repair company, asked the WHD whether travel
time was compensable under the FLSA in three different
scenarios. “The principles which apply in determining
whether or not time spent in travel is working time
depends on the kind of travel involved.”  29 C.F.R.
785.33. In the first scenario, the travel involved
employees traveling away from their home communities.
In the second and third scenarios, the travel involved
ordinary commuting to and from work. 

FLSA regulations provide that “[t]ravel away from
home is clearly worktime when it cuts across the (Continued on page 2)
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the general rule, which is found at 29 C.F.R. 785.35:
“Normal travel from home to work is not worktime.” This
general rule applies even where an employee works at
different job sites. But the WHD explained, travel
between job sites after arriving to work is compensable.
29 C.F.R. 785.38.

WHD Opinion Letter FLSA 2018-19
(April 12, 2018) 

In opinion letter FLSA 2018-19, employees required
15-minute breaks every hour due to their serious health
conditions.  The frequency of the breaks meant that in an
eight-hour shift, the employees would perform only six
hours of work. 

The question for the WHD was whether these 15-
minute breaks were compensable worktime under the
FLSA. The WHD answered “no.” 

Quoting Armour & Co. v. Wantock, 323 U.S. 126, 133
(1944), the WHD explained, “the compensability of an
employee’s time depends on ‘whether [it] is spent
predominantly for the employer’s benefit or for the
employee’s.’” Short rest breaks up to 20 minutes generally
benefit the employer because they promote efficiency, are
common in the workforce, and reenergize the workforce.
Because short rest breaks up to 20 minutes predominately
benefit the employer, they are ordinarily compensable.
See 29 C.F.R. § 785.18.

But in limited circumstances, the WHD explained,
short rest breaks primarily benefit the employee and are
thus non-compensable.  The WHD opined that because
the short rest breaks were for accommodating the
employees’ serious health conditions, they were
predominantly for the benefit of the employees.  So the
FLSA did not require the employers to pay the employees
for the breaks.  The WHD relied on Spiteri v. AT&T
Holdings, Inc., 40 F. Supp. 3d 869 (E.D. Mich. 2014) and
Sec’y United States Dep’t of Labor v. Am. Future Sys. Inc.,
873 F.3d 420 (3d Cir. 2017) in reaching its opinion.

Readers should expect to see more opinion letters
posted on the WHD website in the near future. 

—END NOTE—
1 In January, the department reissued 17 Bush-era opinion letters. �

DEPARTMENT OF LABOR
RELEASES TWO FLSA OPINION
LETTERS
(Continued from page 1)
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THE ADVANTAGES OF A WELL
PREPARED TERMINATION

LETTER
Carey A. DeWitt
Butzel Long, PC

Termination of an employee is sometimes necessary for an
enterprise or organization.  If an employer needs to end the
relationship, the question is how to go about this in the most
sensible manner.  Assume you’re not in a jurisdiction requiring
a “service letter”/letter of termination and that there is no
contract or collective bargaining agreement requiring a
termination letter or that the reasons for the termination be stated
in writing.1 Should you prepare and convey a termination letter
to the employee stating the reasons for discharge anyway?

First, let’s not immediately dismiss the potential advantages
of notwriting such a letter.  There are some employees for whom
stating the reasons for termination in a letter (or even in a
meeting) can feel like a confrontation, and arguably an
unnecessary one.  A recitation of the employee’s deficiencies,
even if calmly delivered, can provoke feelings of defensiveness,
desired retribution, or anger, the beginnings of many lawsuits.  In
order to avoid the con fronta tion, why not simply say, as some
executives like to do, “We’re going in another direction,” or,
“We’ve made a business decision,” and not provide a termination
letter or reasons for the decision.

Despite such temptation, there are often good reasons for a
termination letter stating the reasons for discharge.  The case for
such a letter is strongest where there is risk of a serious damage
claim.  To limit such risk, a letter stating the reasons for
termination requires (or at least it should) a healthy discussion and
agreement among management, human resources support, and key
witnesses as to the facts supporting the termination.  No sensible
executive would wish to write such a letter and thus commit to the
reasons for discharge without verification of the facts.

Indeed, poorly stated or supported reasons for termination
may be cited by courts (and plaintiffs) in support of an employment
discrimination or other claim.  For example, in Hrapkiewicz v.
Wayne State University Board of Governors, Case Nos. 328215;
330189 (MI CoA March 9, 2017), an unpublished Michigan Court
of Appeals decision, the majority cited several federal decisions to
the effect that “inconsistent explanations also served as
circumstantial evidence from which a rational trier of fact could
reasonably infer that the snow day incident and other cited
concerns were a mere pretext for unlawful age discrimination.”2
A termination letter setting out reasons for discharge often causes
more serious advance consideration of the facts so as to avoid such
a problem.  (Of course, even if the letter states the reasons, it is
possible for witnesses to testify inconsistently or testify that the
termination letter is not accurate.)

In response to the sometimes offered criticism that a letter
stating the reasons for termination “locks in” the employer to a
particular version of the facts, one might note that (1) that’s often
a good thing, because an employer should have a thorough (and
defensible) understanding of what is motivating a termination;
and (2) it is possible under the “after-acquired evidence” doctrine
set forth in McKennon v. Nashville Banner, 513 U.S. 352 (1995),
and the Michigan Court of Appeals decision adopting it, Wright
v. Restaurant Concept Mgmt., 210 Mich. App. 105, 532 N.W.2d

889 (1995), to use data in support of a termination that is
discovered post-termination in order to cut off front pay.

There are special situations in which the reasons stated above
apply with even greater force, such as the case of a highly
compensated executive with a contract requiring cause to
terminate.  The stakes are often much higher there (both in terms
of salary loss/damages and the nature and sophistication of the
plaintiff and counsel) and the circumstances will typically suggest
that the reasons for termination be stated in writing.  A well written
termination letter can discourage litigation and can act as a reliable
guide to the employer’s position in court or otherwise if there is a
contest about the adequacy of the reasons for the termination.

Another circumstance that arises with some frequency is the
employee attempting to set up a retaliation claim by claiming
discrimination or disability (or an FMLA qualifying condition)
before termination (or a need for accommodation) once she/he
can see or feel that termination is imminent (or has been
decided).  Here, a termination letter can state the actual reasons
for termination and can (if carefully prepared) address the
“elephant in the room” by pointing out that the termination (and
poor performance) had been acted upon/decided before the
complaint or notice of disability, and that the discharge had
nothing to do with the complaint or notice.  (Naturally, the
question of whether an accommodation instead of termination
should be effectuated would also need to be addressed before the
decision, such that if the answer to this question is well supported
(and negative) such may be stated in the termination letter.)  To
the criticism that such a reference in the termination letter brings
a retaliation (or discrimination) claim into play by raising the
issue, counsel might consider whether addressing the issue
directly isn’t actually more credible, so long as the response to
the retaliation/discrimination argument is solid.

As to the items that should almost always be contained
within the termination letter:  (1) the letter should be marked as
“confidential,” (2) it should briefly describe or refer to any
previous discipline, counseling, or efforts to work with the
employee to correct any deficiencies, (3) it should briefly describe
the performance or incident that led to the termination, (4) it
should briefly describe any efforts (often desirable) to discuss the
matter with the employee before termination to get her or his side
of the story, and (5) it should “cc” Human Resources.

By the way, a termination letter is also an excellent place to
remind the employee of any intellectual property/return of
physical property obligations (and attach any agreement stating
these items) such as non-compete/non-solicit obligations, trade
secret, confidentiality, return of laptop, return of phone, return of
keycard/key, and related matters.  (A COBRA letter is usually a
separate document, but occasionally employers will want to
include COBRA materials with the termination letter).

Thus, while either avoiding an embarrassing confrontation or
avoiding “locking the facts in” may be tempting, often a well pre -
pared termination letter will forestall problems and reduce risk.

—END NOTES—
1 Some states require such a letter (federal law does not).  See, e.g.:
https://www.shrm.org/resourcesandtools/tools-and-samples/hr-qa/pages/
shouldacompanyprovideterminatedemployeewithareasonforthetermination.aspx.

2 Citing Walker v. Johnson, 798 F.3d 1085, 1092 (D.C. Cir. 2015) (“A plaintiff
may support an inference that the employer’s stated reasons were pretextual . .
. by citing the employer’s . . . inconsistent or dishonest explanations); Foster v.
Mountain Coal Co., LLC, 830 F.3d 1178, 1194 (10th Cir. 2016); Castro v. DeVry
Univ., Inc., 786 F.3d 559, 577 (7th Cir. 2015); Seifert v. Unified Gov’t of
Wyandotte Co., 779 F.3d 1141, 1158 (10th Cir. 2015). �
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DEPOSITIONS AND
STIPULATIONS

Peter Toll Hoffman
Professor of Law & Director of Skills Programs

Elon University Law School

Under the Federal Rules of Civil Procedure, the parties
have wide latitude to stipulate to changes to the procedures
governing the taking and using of depositions.1 There is,
however, one important caveat:  any stipulation extending
the time for any form of discovery must have court approval
if it would interfere with the deadlines set for completing
discovery, for hearing motions, or for trial.  

The parties can be as creative as they choose in devising
agreements governing the taking and using of depositions.
As suggested by Rule 29, some of the more common
stipulations concern:

The scheduling of depositions;2

The location of depositions;3

The sequence for depositions and discovery;4

The notice given for taking depositions;5

The order of questioning;6

Producing witnesses or documents without requiring a
subpoena;7

Increasing or decreasing the number of depositions
permitted;8

Reopening a deposition or permitting the witness to be
deposed a second time;9

Permitting depositions to be taken before the Rule 26(f)
conference;10

The method for recording depositions;11

Taking depositions out of the country;12

Waiving the making of certain objections such as to the
qualification of the officer,13 defects in notices of
deposition,14 or extending a deposition beyond the one day
of seven-hours limits;15

Shortening or lengthening the number of days notice
required for depositions;16

The manner of taking depositions;17

Who may be present during depositions;18

The scope of depositions, including extending the scope
to the subject matter of the  action;19

The marking of exhibits;20

The waiving of local rules

Defects in the oath or affirmation;21

Reserving objections that would otherwise have to be
made during the deposition, including—

To the form of questions or answers;22

To the manner in which depositions are conducted;23
and

Other objections that could be cured if made during the
deposition;24

Agreements about how to assert privilege and work-
product claims;25

The effect of instructions not to answer;26

How exhibits will be handled during depositions;27

The deposition officer’s transcribing or preparing,
signing, certifying, sealing, endorsing, sending or otherwise
dealing with depositions.28

How exhibits will be preserved;29

The entry of protective orders covering the confi -
dentiality of all or part of the depositions or concerning
depositions, e.g., the sealing of deposition transcripts;30

The time and manner of reading, correcting or signing
depositions;31

Waiving notice of filing depositions;32

Using depositions at trials or other hearings.33

Any stipulation may cover a single deposition or all the
depositions in the case.  

A note of caution.  In many areas of the country, the
custom is for the parties to enter into what is called “the
usual stipulations.”  There is no judicial definition defining
what this phrase means and very few decisions explaining
the stipulation.  And it is rare for the parties to discuss what
they mean by the phrase before they agree to it.  Instead, the
common practice is for the parties to agree to the usual
stipulations with no thought being given to what is actually
being agreed upon.  As noted by one court, “Everyone
purports to know without asking the content of the “usual
stipulations” until a dispute arises; the ephemeral nature of
the parties’ understanding is quite apparent.”34

There are exceptions.  In some areas of the country, the
court reporter may pass around a list of stipulations, often
called the “usual stipulations,” and ask the parties if they
agree to them.  But this is a rarity, rather than the rule.  
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(Continued on page 6)

Despite the absence of a precise definition, the usual
stipulations are typically understood to mean something like
“reserving all objections” or “reserving all objections except
as to form and foundation” or “reserving all objections
except as to form.”  

Several problems exist when agreeing to the “usual
stipulations.”  First, neophyte lawyers are usually loath to
reveal their ignorance of what is meant by the phrase, and,
in an effort to appear to be experienced deposition takers,
will agree to the usual stipulations without understanding
what it is they are agreeing to.  This is a mistake.  If in doubt,
the routine response to an offer of the usual stipulations
should be to ask “What do you mean by the usual
stipulations?” Surprisingly, many experienced lawyers do
not know how to answer this question.  But an even safer
response is simply to say “Let’s follow the Rules.”

A second reason for refusing to agree to the usual
stipulations is that it is rarely in the taking attorney’s interest
to do so.  That is why the stipulation is almost always
offered by the defender.  The rules concerning objections
generally  protect the taker.  If there is a problem with a
question or answer, the defender must object during the
deposition so that the taker can correct the problem while
the witness is still present. 

Imagine the following scenario.  A key witness’s
deposition is taken subject to the usual stipulations.  The
taker obtains several damaging admissions.  Feeling fully
armed for cross examination, the taker shows up for trial
only to find that the witness is in the hospital or otherwise
unavailable.  Vaguely remembering from law school that
a deposition may be used in lieu of live testimony if the
witness is unavailable,35 the taking lawyer offers the
absent witness’s deposition testimony.  The defending
lawyer says “You Honor, at the deposition we agreed to
reserve all objections except as to form and foundation.  I
now have several objections to make before the deposition
is read to the jury.”  Now, having had several months to
think about objections that otherwise would have been
made at the deposition, the defending lawyer has come up
with several brilliant objections that bar the admissions
the taking lawyer wants to have read to the jury.  The
result is that the admissions obtained at the deposition are
now useless.  And all of this could have been avoided if
the taking attorney had not agreed to the usual
stipulations.

Objections to form and foundation comprise 90% of all
curable objections that must be made at the deposition or
are waived.  There are, however, other curable objections
that do not go to form and foundation that will be reserved
by the usual stipulations.  In short, it is rarely in the taking
attorney’s interest to agree to any curtailment of the
requirement that all curable objections must be made at the
deposition or are waived.

Another matter that is frequently the subject of a

stipulation is the reading, correcting and signing of the
deposition.36 The Federal Rules have been amended to
require that a party or the witness request reading and
correcting before the deposition is concluded or the right to
do so is waived.  Many state systems, however, still follow
an older version of the Federal Rules that automatically gave
a right to read, correct and sign the deposition unless the
right was waived by the parties and the witness.  Under these
state systems, the parties usually wait to the end of the
deposition to see how the questioning has gone before
deciding whether to waive the reading, correcting and
signing of the deposition.  But again, ask if such a
stipulation is in either party’s interest.

It is usually not in the defending attorney’s interest to
waive the reading, correcting or signing of the deposition
because mistakes may have occurred that have gone
unnoticed by the defending attorney or the witness.  Court
reporters also make mistakes that will go undetected until
the deposition transcript is read.  For these reasons, the
defending attorney usually should not waive the reading,
correcting and signing of the deposition (and under the
Federal Rules should timely request reading and
correcting).

It is usually also not in the interest of the taking attorney
to waive reading, correcting and signing because these steps
may make more effective any later impeachment of the
witness with the witness’s deposition:37

You had your deposition taken?

You were under oath?

You had a chance to read your deposition after it
was taken?

And to make corrections to any mistakes in your
answers?

You did not make any corrections?

And you signed the deposition?

In sum, while stipulations can be productive and
promote economy and efficiency in taking and defending
depositions, they can do otherwise too.  The prudent course
is NEVER STIPULATE TO ANYTHING THAT YOU DO
NOT UNDERSTAND OR THAT IS NOT IN YOUR
CLIENT’S INTEREST.  When in doubt, the safest response
to an offer to agree to the usual stipulations is to decline and
say “Let’s follow the Rules.”

—END NOTES—
1 F.R.Civ.P. 29 states:

9 “Unless the court orders otherwise, the parties may stipulate that
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9 (a) a deposition may be taken before any person, at any time or
place, on any notice, and in themanner specified in which event
it may be used in the same way as a any other deposition; and

9 (b) other procedures governing or limiting discovery be modified
but a stipulation extending the time for any form of discovery
must have court approval if it would interfere with the time set
for completing discovery, for hearing a motion, or for trial.”

9 F.R.Civ.P. 30(b)(5)(C) adds:  “At the end of a deposition, the officer must state
on the record that the deposition is complete and must set out any stipulations
made by the attorneys about custody of the transcript or recording and of the
exhibits, or about any other pertinent matters.”

2 F.R.Civ.P. 30(a)(1).

3 F.R.Civ.P. 30(b)(1).

4 F.R.Civ.P. 26(d)(2)

5 F.R.Civ.P. 30(b)(1).

6 F.R.Civ.P. 30(c)(1).

7 F.R.Civ.P. 26(a)(1), 30(b)(2) &  45.

8 F.R.Civ.P. 30(a)(2)(i).

9 F.R.Civ.P. 30(a)(2)(ii).

10 F.R.Civ.P. 26(d)(1).

11 F.R.Civ.P. 30(b)(3) & (4) & 30(c)(1).

12 F.R.Civ.P. 28(b).

13 F.R.Civ.P. 30(a) & 32(d)(2).

14 F.R.Civ.P. 32(d)(1).

15 F.R.Civ.P. 30(c)(2) & 30(d)(1).

16 F.R.Civ.P. 32(a)(5).

17 F.R.Civ.P. 30.

18 F.R.Civ.P. 26(c)(1)(E) & 30(c)(1).

19 F.R.Civ.P. 26(b).

20 F.R.Civ.P. 30(f)(2).

21 F.R.Civ.P. 30(c)(2).

22 F.R.Civ.P. 32(d)(3)(B).

23 Id.

24 F.R.Civ.P. 32(d)(3)(B).

25 F.R.Civ.P. 16((b)(3)((B)(iv).

26 F.R.Civ.P. 30(c)(2).

27 F.R.Civ.P. 30(f)(2).

28 F.R.Civ.P. 32(d)(4).

29 F.R.Civ.P. 30(f)(2).

30 F.R.Civ.P. 26(c).

31 F.R.Civ.P. 30(e).

32 F.R.Civ.P. 30(f)(4).

33 F.R.Civ.P. 32(a).

34 U.S. v. Liquid Sugars, Inc., 158 F.R.D. 466, 473 (E.D. Cal. 1994).

33 See F.R.Civ.P. 32(a)(4).

36 F.R.Civ.P. 30(e).

37 See F.R.Civ.P. 32(a)(2). �

UNITED STATES
SUPREME COURT

UPDATE
Regan K. Dahle
Butzel Long, PC

Car Dealership Service Advisors Are Exempt under
FLSA

In Encino Motorcars, LLC v. Navarro, 138 S. Ct. 1134
(2018), the Supreme Court interpreted 29 U.S.C.
§213(b)(10)(A) to find that car dealership service advisors
were nonexempt under the Fair Labor Standards Act. This
is the second time the parties have been before the Supreme
Court.  In the first case, Encino Motorcars LLC v. Navarro,
136 S. Ct. 2117 (2016), the Supreme Court refused to give
deference to a Department of Labor regulation providing
that service advisors were exempt under the FLSA.  The
Supreme Court remanded that case to the Ninth Circuit
Court of Appeals to address whether service advisors met
the statutory exemption under 29 U.S.C. §213(b)(10)(A).
The Court of Appeals held that the Saturday exemption
does not apply to service providers.  The employer, again
unsuccessfully, sought cert. 

The FLSA “exempts from its overtime-pay requirement
‘any salesman, partsman, or mechanic primarily engaged in
selling or servicing automobiles, trucks, or farm imple ments,
if he is employed by a nonmanufacturing establishment
primarily engaged in the business of selling such vehicles or
implements to ultimate purchasers.’ § 213(b)(10)(A).”
Encino Motorcars, LLC v. Navarro, 138 S. Ct. 1134, 1140
(2018)  The issue before the Supreme Court in Encino II was
whether the service-advisor plaintiffs were salesmen
primarily engaged in servicing automobiles. 

In finding that the plaintiffs were salesmen primarily
engaged in servicing cars, the Court noted first that service
advisors were sales people, because they sold services for
the customer’s vehicle.  Id. at 1140.  The Court next held
that service advisors were primarily engaged in servicing
automobiles, even though they did not physically repair
cars.  Citing Encino I, the Court noted the following job
duties of the service advisors: “They ‘mee[t] customers;
liste[n] to their concerns about their cars; sugges[t] repair
and maintenance services; sel[l] new accessories or
replacement parts; recor[d] service orders; follo[w] up
with customers as the services are performed (for instance,
if new problems are discovered); and explai[n] the repair
and maintenance work when customers return for their
vehicles. Encino I, supra, at ____, 136 S.Ct. at 2122.’”  Id.
at 140. Further, in a multi-paragraph discussion of the
distributive canon, the Court rejected the Ninth Circuit’s
position that the noun “salesman” matched only with the
gerund “selling,” and the nouns “partsman” and
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“mechanic” matched only with the gerund “servicing.”
The Court also rejected the Ninth Circuit’s holding that the
FLSA should be construed narrowly, because “the FLSA
gives no ‘textual indication’ that its exemptions should be
construed narrowly,” and “there is no reason to give them
anything other than a fair (rather than a ‘narrow’)
interpretation.”  Id. at 1142.  Finally, the Court rejected the
Court of Appeal’s reasoning that either the Department of
Labor’s 1966-1967 Occupational Outlook Handbook or
the FLSA legislative history compelled a finding that
service advisors were exempt.

Justice Thomas authored the 5-4 opinion.  Justice
Ginsburg authored a dissenting opinion in which Justices
Breyer, Sotomayor and Kagan joined.

Court Rejects Yard-Man Inferences

The issue in CNH Industrial N.V. v. Reese, 138 S.Ct. 761
(2018) was whether the retiree-plaintiffs had a vested right to
lifetime health insurance benefits.  The plaintiffs were subject
to a collective bargaining agreement that granted healthcare
benefits to certain employees who retired under a company
pension plan.  The agreement did not state when the right to
these benefits ended, but did state that these benefits ran
concurrently with the agreement.  The collective bargaining
agreement other wise provided that all other benefits ceased
upon retirement.  The collective bargaining agreement
expired in 2004; the plaintiffs filed for declaratory relief
granting them a vested right to lifetime health insurance
benefits.  The district court granted the plaintiffs’ motion for
summary judgment, and the Sixth Circuit Court of Appeals
affirmed.  The defendant-employer successfully sought cert,
arguing that the Sixth Circuit committed reversible error by
relying on the Yard-Man inferences to find that the plaintiffs
had a vested right to lifetime health insurance.  

The Supreme Court agreed with the defendant and
rejected the Yard-Man inferences as not in accordance with
ordinary principles of contract law.  Relying on its earlier
decision in M & G Polymers USA, LLC v. Tackett, 135 S.
Ct. 926 (2015), the Court concluded that these plaintiffs
did not have a vested right to lifetime benefits.  The
Supreme Court held that the Court of Appeals erred by not
applying the general duration clause in the collective
bargaining agreement to the retiree healthcare benefits.
Further, the Court held that the Sixth Circuit improperly
relied upon the termination provisions for other benefits
and the fact that the lifetime healthcare benefit was tied to
pensioner status, to infer vesting.  The Sixth Circuit’s
approach, according to the Court, was inapposite to several
other Courts of Appeals that have held where a collective
bargaining agreement is silent on the issue of vesting,
vesting is not presumed.  The Supreme Court concluded
by holding that “the only reasonable interpre tation of the
1998 agreement is that the health care benefits expired
when the collective-bargaining agreement expired in May
2004.”  CNH Industrial, 138 S. Ct. at 766. �

AN EXTRAORDINARY
TRAINING EXPERIENCE

Sheldon J. Stark
Mediator and Arbitrator

On March 20, 2018, renowned mediator and mediation
trainer Lee Jay Berman paid us a visit here in Michigan.  He
came.  He trained.  He rocked.  The ADR Section’s 4th

Annual ADR summit, “Harnessing the Power of the Master
Mediator:  Seeing New Things in the Same Old Rooms,”
was one of the best yet.  We know every seminar and
training provides at least one gold nugget we can take home
and put to immediate use.  Lee Jay Berman’s Master
Mediator program delivered an entire vein!

We knew we were in for a ride when the training began
with an innovative, thought-provoking and fun ice-breaker:
registrants were sitting at round tables of 6 to 8 people.
Each table was directed to work collaboratively to develop
a list of qualities expected in a master mediator.  Avoiding
duplication, each table shared 4 qualities identified as most
important at their table.  Lee Jay recorded them on a flip
chart.  When all tables finished reporting, TEN pages were
posted on the wall:  patient, prepared, a closer, calm, etc.
Next, each registrant was issued a strip of 5 small green and
5 small red dots.  At the wall, we placed green dots next to
5 qualities at which we excelled; 5 red dots next to qualities
we could most improve.  Throughout the day, the training
was connected to qualities with the most red dots.
Advocates, Lee Jay observed, sometimes complain
mediators act as mere messengers, com municating offers
and counter-offers without comment.  “Negotiation coach”
was on the wall with many red dots.  Lee Jay argues master
mediators add value to a negotiation process by questioning
unproductive offers, suggesting alternative approaches, and
brain storming potential reactions to find the best way to
achieve party goals.

In another ice-breaking exercise, we were directed to a
diagram in our course material binders of an old-school
classic evaluative mediation process1.  “Rip that page right
out of the book,” he told us, demonstrating on his own copy
of the binder.  “Got it?”  he asked.  “Now hold’em up!”  All
hands went up holding diagrams.  To loud laughter all
around, Lee Jay ordered us to crumble the pages into a ball
and toss them into the area below his lectern.  Underscoring
the message of his training, he said, “Now we can start to
think like Master Mediators!”

I learned almost as much from Lee Jay laying the
foundation to make a point as from the points he was trying
to make.  In describing party conflicts, for example, he
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observed:  “We judge ourselves by our intentions.  We judge
others by their actions.”  Oh, yes!  In discussing mediator
neutrality, he tells parties:  “I am mutually partial.  I’m
trying to help each of you achieve your goals as much as
possible.  You are half my boss today.  I’m half working for
you and half working for the folks in the other room.  And,
I’m not going to quit before you do.”

He rejects the need for civility guidelines to help
manage joint sessions.  Civility guidelines aren’t neces -
sary.  “Everyone came here to the mediation table looking
for something,” he explains.  “The folks on the other side
of the table from you have what you came here for even
if it is only a release.  Maybe you’ll think about the fact
they have what you need when you communicate with
them.  It’s my job to help you have a conversation to get
you what you want.  Let’s see if we can all get more of
what we each want today!”  Lee Jay learned this from a
Zig Ziegler program many years ago:  “You can get what
you want by helping others get what they want.”  When
parties focus on their goals, they select words in service of
those goals.

When discussing settlement issues, he used a phrase
I hope to incorporate into my own words:  “We’re here
for only one thing today.  One thing and only one thing.
We are here to make today the last day in the life of this
law suit.”  Isn’t that a powerful message for disputants to
hear?  Buyer and seller remorse is another settlement
issue addressed.  When disputants reach agreement, Lee
Jay discourages rushing to write it up for signature before
somebody changes their mind.  He suggests instead that
we ask each party to summarize in their own words what
is “smart” about settling the case and on these terms.  He
asks parties to “pretend you have a board of directors.”
He asks them to explain to their imaginary board of
directors all the reasons they chose to settle and on the
terms agreed.  “Practice your argument on me,” he invites.
If they leave out an important point he helps them add it.
This practice assists Master Mediators in building a
commitment to a  more stable agreement that friends, co-
workers and colleagues will have difficulty undermining
later.

During a question and answer session, Lee Jay was
asked his opinion of mediator proposals.  “Ah,” he replied.
“A mediator’s proposal:  that moment in time when the
mediator ran out of skills!”  Sometimes, he observes, advo -
cates request a mediator proposal.  “We should ask
ourselves why.  What does it mean?  What’s happening?

Generally, a request for a mediator proposal means a party
is ready to pay more or take less, but doesn’t know how to
do it.  Perhaps they seek to avoid ‘double splitting the
difference.’”  Sometimes the request for a mediator proposal
means they don’t know how to negotiate the next round.

Lee Jay is a believer in pre-mediation conference calls
with all sides participating.  I already do that.  What I don’t
do and will from now on is remind the lawyers why:  “The
whole point of this phone call is to make the mediation
process on the date selected as productive as possible.  I
want to frame this process in a way that works best for your
client so they can come away from here thinking well of you
and of the process you designed.”

Sometimes, of course, the mediation process does not
go well.  Parties start to escalate.  They repeat themselves.
They become adversarial.  They are anything but calm.  Lee
Jay believes Master Mediators should ask what is going on.
“They are doing it because they don’t feel safe.  When that
happens, the cerebral cortex is overridden by more primitive
areas of the brain.  The rational parts can’t be accessed.
Logical arguments from the mediator are not going to get
through.”  The “fight or flight” mechanism is in control.  Lee
Jay recommends we ask for more infor mation, more details.
We should be looking for a way to help the party feel heard
as well as safe.  “Sounds like this is really hard for you.
What can we do to help you deal with it?”

In addition to the above, my training notes contain these
little “nuggets”:

 Don’t add barriers to communication or reinforce
adversarial perceptions by referring to opposing
parties as “the other side.”  They are “the other folks”
or “them.”

 Encourage participants to target the problem, not the
people.  In my practice, I ask parties and their
counsel to be joint problem solvers rather than
zealous advocates for purposes of mediation.  If the
case doesn’t resolve, they are free to be as zealous
as they like the following day.  In future mediations,
I will underscore the notion that joint problem
solvers focus on the problem, i.e., their dispute, not
each other.

 “Today is really about where do we go from here.”
Like most mediators, at some point in the process I
try to turn disputant attention to the future.  I like to
quote Thomas Jefferson who said:  “I like the dreams
of the future better than the history of the past.”

 When parties are telling us something we should
listen and not interrupt.  The most important words
in a party statement are generally contained in the
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I was at a David Bromberg show at the Ark in
Ann Arbor a few years ago.  Audience members
were shouting out requests. Bromberg doesn’t
like requests and usually refuses to take them.
What he generally says is, “You people don’t
know how to put together a set.”  This time he let
out an huge sigh and said:

Look, I’m an overweight, old, Jewish
guy. I have no power of any
kind except that when I’m on this
stage I get to pick the songs. If you
think I’m going to give that up you’re
crazy.  And besides, you don’t know
how to put together a set.

I have a similar message for lawyers who
practice in front of me.  I am also an overweight,
old, Jewish guy.  I also have no power of any
kind except in this tiny, limited, cir cumscribed
context:  When I’m hearing an arbitration case I
get to make the rulings. 

If you don’t like my rulings, don’t select me
anymore. I’m sure there are plenty of people who
swear they will never use me again.  That’s fine.  I
get it. It goes with the job.  

But don’t fight with me.  Don’t roll your
eyes and sigh.  Don’t glare at me and seethe and
bang your books around.  And please don’t
keep arguing your objection after I’ve given
you a ruling.  I know it’s hearsay and I know
you want it excluded.  You told me that.  But
this is arbitration and I’m letting it in.  We can
move on. 

Fighting with the arbitrator does not help.  It
doesn’t even impress your client.  It  just makes
you look like a jerk and irritates everybody.  Life is
too short for that foolishness.

To paraphrase Robert Heinlein, fighting with
the arbitrator is like teaching a pig to sing.  It
wastes your time and annoys the pig. �

FOR WHAT 
IT’S WORTH
Barry Goldman

Arbitrator and Mediator

last sentence.  It is usually the emotional com ponent
of the dispute.  If we interrupt we’ll never hear it.

 To insurance adjustors and claims managers:  “A
closed file is a good file.”  Insurance professionals
understand this maxim far better than we do.  When I
made this observation in the first mediation since the
training, the claims manager nodded enthusiastically.
When was the last time you saw that happen?

 Consciousness of mediator fees:  “I will try to be as
efficient as possible today.”

 On adding value:  “My hope is that you will learn
more from today’s process than you previously knew
about this dispute.  On that basis, I know you will
make a good decision about resolution and whether
to go to court.  If it doesn’t resolve, the process will
have provided value.”

This training was deeply satisfying, totally absorbing,
and extremely useful.  There was literally too much to grasp.
Can we readily absorb the many lessons and insights?  As
Lee Jay pointed out himself near the end of the day, “You
probably feel like you’ve been drinking out of a fire hose.”
Indeed.

Thanks to the ADR Section for bringing a Master
Mediator to the ADR Summit!

—END NOTE—
1 According to Lee Jay, an evaluative mediator moves the parties toward the
numbers he/she thinks are right.  Facilitative mediators move the parties toward
the numbers they think are right. �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a

feature  article for Lawnotes. But the
muse is elusive. And you just can’t
find the perfect topic. You make the
excuse that it’s the press of other
business but in your heart you
know it’s just writer’s block. We
can help. On request, we will

help you with ideas for article topics, no strings
attached, free consultation. Also, we will give you our
expert assessment of your ideas, at no charge. No idea
is too ridiculous to get assessed. This is how Larry Flynt
got started. You have been unpublished too long.
Contact Lawnotes editor Stuart M. Israel at Legghio &
Israel, P.C., 306 South Washington, Suite 600, Royal
Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.
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WHAT—MOSTLY—LAW
SCHOOLS DON’T TEACH
ABOUT ADVOCACY

Stuart M. Israel
Legghio & Israel, P.C.

There is nothing the lawyers in my firm love
(professionally) more than my red-pen critiques in the
margins of their draft briefs, pleadings, correspondence,
refrigerator notes, etc.

In this generous spirit, adding to my growing canon of
unsolicited advice, I offer the following—to do lawyers
good.1 My focus here is on creativity in advocacy,
something—mostly—law schools seem to ignore.

Many emerge from law school burdened by the mistaken
belief that legal disputes are resolved by the mechanical
application of “neutral principles” to “fact patterns.”  My
theory is that this stems from legal education’s Langdellian
reverence for appellate opinions.  The reality is that many
opinions’ “fact” statements and legal disquisitions de-
emphasize, dilute, disregard, or even distort inconvenient
truths at odds with the opinion-writers’ desired outcomes.  

It is said that history is written by the victors.  Appellate
opinions are written to support majority decisions.  Opinion
writing is a creative art.

Advocacy, too, is a creative art.  While it has boundaries—
defined by the evidence, professional ethics, and legal
conventions—within these boundaries there is a lot of open
space.  In litigation, almost always, there are (at least) two sides
to the story.  At the courthouse, to borrow from Paul Simon,
one side’s ceiling is the other side’s floor.

Professor Thomas A. Mauet teaches that the advocate’s
mission is to display “your side’s perspective” by “clearly,
forcefully, and efficiently” presenting the pertinent events to
“show, not tell” what happened in a way that will “engage the
hearts and minds” of your audience.  Advocacy is a “creative
art,” Mauet teaches, and it is “difficult and requires planning.”2

Indeed, beyond mastery of the law, effective advocacy
requires attention to the facts, to content and presentation, to
theory and theme, to order, emphasis, clarity, simplicity, and
persuasive detail, and to the human story.

Mauet’s quoted words come in his advice on direct
examination, but they apply to all legal advocacy, written and
oral.  The advocate’s task, in Johnny Mercer’s phrase, is to
ac-cent-tchu-ate the positive.3

Mauet illustrates the point by likening the advocate to a
film director. 

Although limited by the script, the director
can inject his own approach and perspective
into the production.  He has many variables
to work with in portraying an event.  He can
choose the locations of his cameras, the
angles of the shots, and the types of lenses.
He can use panoramic shots, close ups, stop
action frames, and slow motion.4

Like the film director, the legal advocate makes myriad
creative decisions.  The advocate first decides how “to
portray a certain event” to best present the client’s
perspective, and 

then makes the technical decisions necessary
to achieve the desired result.  Unimportant
matters are avoided or glossed over.
Important ones are stressed, details are
zoomed in on, and action is slowed down.
Critical matters can be shown in stop-action
sequences.5

When the film shoot is done, Mauet writes, the director
has the “luxury of editing.”  The “final product,” Mauet
continues, is “a film of a recognizable scene” recorded by the
camera, but also “a unique product by the director.”6

The legal advocate is limited by the evidence, but also
has the “luxury of editing”—deciding which facts to
include and which to omit, what to emphasize and what to
minimize, and how best to tell the client’s story “clearly,
forcefully, and efficiently,” simply, orderly, memorably, and
persuasively.

Creative decision-making is at the heart of advocacy.  It
applies to presentation of the facts.  It also applies to
presenting your collection of appellate opinions making fine
distinctions about angels dancing on heads of pins.  You’ll
want to apply the Aristotelian Mean, citing and quoting
enough law to demonstrate your bona fides, but not so much
as to obscure the human story.

With few exceptions, the human story, not the mechanical
application of “neutral principles” to “fact patterns,” wins
decision-makers’ “hearts and minds.”  As Oliver Wendell
Holmes, Jr. put it, without a movie-making metaphor, the “life
of the law has not been logic; it has been experience.”7

—END NOTES—
1 See, e.g., Stuart M. Israel, “Free Advice on How to Be a Better Legal Writer,”
Vol. 27, No. 1 Labor and Employment Lawnotes 8 (Spring 2017); “Twelve
Suggestions for Writing Well,” collected in Stuart M. Israel and Barry
Goldman, Opinions—Essays on Lawyering, Litigation and Arbitration, the
Placebo Effect, Chutzpah, and Related Matters (Amazon Createspace 2017)
at 206; “On Perspective, Elephants, and Human Stories,” in Stuart M. Israel,
Taking and Defending Depositions—Second Edition (American Law Institute
CLE 2017) at 237; and Stuart M. Israel, “Persuasive Advocacy and the Human
Story,” Vol. 63, No. 6 The Practical Lawyer 17 (December 2017).

2 Thomas A. Mauet, Trial Techniques (Aspen, 5th ed. 2000) at 95-96.  According
to Amazon.com the book’s current manifestation is Trial Techniques and Trials
(Aspen, 10th ed. 2017).  I read the fifth edition.  I recommend it to lawyers,
students, and non-lawyer arbitration advocates.  No promotional fees were
paid for this recommendation, but would be welcome.

3 More than that, the advocate has got to eliminate the negative, latch on to the
affirmative, and have faith—or pandemonium is liable to walk upon the scene.
If this is unfamiliar, you might google Johnny Mercer and Harold Arlen.

4 Trial Techniques at 96.

5 Id.

6 Id.

7 The Common Law (1881) at 1.  Holmes continued: “and it cannot be dealt
with as if it contained only the axioms and corollaries of a book of
mathematics.” �
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U.S. SUPREME COURT
RESOLVES TWO CONFLICTED

ISSUES IN FAVOR OF
EMPLOYERS
William B. Forrest III

Kienbaum Opperwall Hardy & Pelton, P.L.C.

The U.S. Supreme Court issued two decisions (with no
dissenting opinions) that reversed decisions of the U.S. Court of
Appeals for the Sixth Circuit and the Ninth Circuit.

Yard-Man Inference Is Now Really Dead.  In 2015, in a case
entitled M&G Polymers USA v. Tackett, the Supreme Court
instructed that lower courts were not to use retiree-favorable
inferences when interpreting collectively-bargained contract provi -
sions governing retiree health insurance benefits.  The Sixth Circuit
had adopted such an inference in 1983 in UAW v. Yard-Man Inc. and
applied it in many cases over the following 30 years to conclude
that retiree health insurance benefits were “vested” and unalterable.
But notwith standing what many thought was a total rejection of the
Yard-Man inference in Tackett, some Sixth Circuit judges continued
to apply aspects of Yard-Man when interpreting labor contracts. 

One of those post-Tackett cases was CNH Industrial v. Reese,
in which the Sixth Circuit panel affirmed (by a 2-1 vote) a trial
court decision that medical benefits were vested for the retirees’
lifetimes, even though the collective bargaining agreement was
silent on this point, and a clause limiting the duration of the
contract supported the opposite conclusion.  From that ruling, the
CNH Industrial case proceeded to the Supreme Court, which in a
short per curiam decision reversed the Sixth Circuit panel with an
opinion that essentially said:  We told you once in Tackett and now
we’re telling you again—the Yard-Man inference is really dead. 

This ruling should help clear up ambiguities in the rules
governing the vesting of collectively-bargained retiree medical bene -
fits, which have for decades perplexed and presented huge potential
liabilities for employers doing business in the Sixth Circuit. 

Dodd-Frank Whistleblower Protections Limited. In 2010,
Congress enacted the Dodd-Frank Wall Street Reform and
Consumer Protection Act that had several provisions addressing
“whistleblower” protection.  One provision defined a whistle -
blower as someone who provided information to the Securities and
Exchange Commission in a particular manner that could lead to a
monetary award following a successful SEC enforcement action.
The Dodd-Frank Act also protected whistleblowers from “retalia -
tion” for disclosing information in a manner that is required or
protected under the Sarbanes-Oxley Act of 2002. 

Several decisions of the U.S. Courts of Appeals took conflicting
views of whether whistleblower protection covered only those who
reported concerns to the SEC, or whether protection extended to a
whistleblower who merely reported concerns within a corporation’s
internal hierarchy.  The U.S. Supreme Court has resolved this conflict
in Somers v. Digital Realty Trust.  After carefully reviewing the
provisions of the Dodd-Frank Act dealing with whistleblowers, the
Supreme Court ruled that only complaints made to the SEC itself
are protected by that Act’s retaliation provision. 

Although the Supreme Court’s ruling limits protections of
whistleblowers under the Dodd-Frank Act, employers should not
assume that strictly internal whistleblowing would not be
addressable under Sarbanes-Oxley or possibly state statutes or
legal theories (such as an alleged violation of “public policy”) that
might provide a wider form of whistleblower protection. �

APPELLATE REVIEW OF
MERC CASES

(June 2017 – March 2018)
D. Lynn Morison

Michigan Bureau of Employment Relations

I. RIGHT TO WORK—2012 PA 349
A. Teamsters Local 214 v Pauline Beutler

(Michigan Court of Appeals decision issued August 10,
2017 (Docket No. 330854); 31 MPER 16, Judges Servitto,
Murray, and Borrello; affirmed MERC Case No. CU13 I-037,
decision issued December 11, 2015, 29 MPER 46.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s finding that respondent, Teamsters Local 214, did not
unlawfully restrain charging party, Pauline Beutler, from
exercising her right to refrain from union membership or from
financially supporting the union. Charging party was employed
by the Livingston Educational Service Agency (employer) as a bus
driver and was a member of a bargaining unit represented by
respondent.  The first collective bargaining agreement between
respondent and charging party’s employer covered the period of
September 14, 2011 through June 30, 2013, and contained a union
security clause.  On September 21, 2011, charging party signed a
membership application and a union dues authorization and
assignment, which stated that her authorization for monthly dues
deduction was voluntary and not conditioned on present or future
union membership.  The dues authorization provided a fifteen-day
window period within which she could revoke the dues
authorization and assignment.  After the collective bargaining
agreement between respondent and charging party’s employer
expired, they entered into a new collective bargaining agreement,
effective July 1, 2013, that did not contain a union security clause.
The employer ceased deducting dues from charging party’s wages
in September 2013.  Charging party did not make any financial
contributions to respondent after that time.  In September 2013,
charging party sent a letter to respondent canceling her union
membership.  Respondent replied to charging party asserting that
she had a continuing obligation to pay dues unless and until she
revoked her financial obligation during the time set for revocations,
July 6 through July 21, under her union dues authorization and
assignment.  

The Commission found no basis to conclude that respondent
restrained charging party from exercising her right to refrain
from union membership or otherwise supporting the union.  The
Commission held that charging party’s letter to respondent was
sufficient to end her union membership upon receipt, but that her
obligation to continue paying dues extended until the next
resignation window.  The Commission distinguished this case
from Saginaw Ed Ass’n, 29 MPER 21 (2015), on the grounds
that Saginaw concerned employees whose financial obligation
to support their union was the quid pro quo for membership in
the union, while in this matter, charging party’s dues obligation
was not tied to her membership in the union because she entered
into a separate dues deduction agreement that obligated her to
pay dues to the union without regard to her membership in the
union.  Moreover, the Commission concluded that Beutler had

(Continued on page 12
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voluntarily waived her right to refrain from financially
supporting the union because, at the time of her resignation, she
was not covered by a union security agreement.

The Court concluded that the Commission correctly
recognized that the membership agreement at issue specified an
“assignment” of dues to the union that was “irrevocable for the
term of the applicable contract” and would “automatically renew
itself for successive yearly or applicable contract periods,” but for
the submission of revocation within the manner set forth in the
agreement.  The wording of the agreement clearly, explicitly, and
unmistakably set forth an obligation to pay union dues for a
specified period, regardless of membership status, and thus
constituted a binding waiver of charging party’s right to
discontinue her financial support of the union at will.  Further, the
Court explained that in the absence of any meritorious argument
challenging the lawfulness of the dues deduction agreement, the
Court was required to enforce that agreement under basic contract
principles.  Lastly, the Court found no merit in charging party’s
argument that Act 53 established a member’s right to discontinue
paying union dues at will.  The Court explained that Act 53 only
prohibits public school employers from using public school
resources to assist unions in collecting dues or service fees from
public school employees and does not relate to the “continuing
validity of contractual obligations to pay dues for specified periods
by what lawful means remain.”

The Michigan Supreme Court denied Beutler’s application
for leave to appeal on March 21, 2018.

B. Teamsters Local 214 v Tina House,

(Michigan Court of Appeals decision issued September 
12, 2017 (Docket No. 331767); 31 MPER 20, Judges Talbot,
O’Connell, and Cameron; reversed and remanded MERC Case No.
CU14 C-010, decision issued February 10, 2016, 29 MPER 56.) 

In an unpublished opinion, the Court of Appeals reversed
and remanded MERC’s decision, which had dismissed the
charge.  Charging party, Tina House, was employed by Lapeer
County as a secretary and was represented by respondent,
Teamsters Local 214.  In August 2000, House signed an
application for union membership and a checkoff authorization
and assignment, authorizing her employer to deduct union dues
from her wages.  The collective bargaining agreement between
respondent and House’s employer was in effect prior to March
28, 2013, the effective date of Michigan’s Right to Work law,
2012 PA 349 (PA 349), and expired on December 31, 2013.  The
contract contained a union security clause that required
employees to pay either dues or a service fee to the union and
required the employer to deduct the dues or service fees from
the wages of employees who provided signed dues deduction
authorizations.   On December 4, 2013, House sent a letter to the
union resigning her union membership, revoking her checkoff
authorization and assignment, and stating that she was only
willing to pay the dues and fees that she could be lawfully
compelled to pay as a condition of her employment.  On
December 13, 2013, the union replied to House by letter stating

that she could not revoke her financial obligation to the union
until the window period contained in the checkoff authorization
and assignment.  After that point, the employer ceased deducting
dues from House’s pay and she paid no additional dues or fees
to the union.  The union took no further action to collect the dues
claimed in the December 13, 2013 letter.  On December 31,
2013, the collective bargaining agreement containing the union
security clause expired.  In March 2014, House filed an unfair
labor practice charge alleging that the union violated § 10(2)(a)
of PERA by sending the December 13, 2013 letter to her.    

The ALJ found that the union’s letter did not violate
§ 10(2)(a), even if it contained an implied threat to take legal
action to collect monies from her, because the union failed to
take any action to collect or attempt to collect dues from House.
The ALJ therefore, found that House failed to state a claim upon
which relief could be granted and recommended that the charge
be dismissed.  The Commission agreed with the ALJ.  Noting
that the union sent the letter before any MERC decisions
interpreting Act 349 had been issued and that the union could
not be expected to know that its letter could be found unlawful,
the Commission dismissed the charge 

On appeal, the Court found the facts to be nearly identical to
those in Saginaw Ed Ass’n v Eady-Miskiewicz, 319 Mich App
422 (2017) and agreed with House that MERC erred by not
interpreting respondent’s letter to be an unfair labor practice.
Although the membership agreement that House signed was
worded like the one signed by Beutler in Teamsters Local 214 v
Pauline Beutler, unpublished opinion per curiam of the Court of
Appeals, issued August 10, 2017 (Docket No. 330854); 31
MPER 16, House’s agreement to financially support the union
was not a voluntary waiver of her right to refrain from financially
supporting the union because she was covered by a union
security agreement at the time she resigned her union
membership.  The Court concluded that charging party had the
right to discontinue financial support of the union and that she
had not waived that right by signing the dues deduction
authorization.  Further, the Court reasoned that even if charging
party paid no dues after her resignation, respondent’s application
of the resignation window and its refusal to accept House’s
resignation constituted an unfair labor practice.

In its January 12, 2018 order on remand, the Commission
ordered the union to notify House that her resignation had been
accepted, that she had no obligation to pay respondent any dues
or fees for the period between her resignation and December 31,
2013, except to the extent that she was required to do so under
the terms of the union security provision in the collective
bargaining agreement, and that she had no obligation to pay any
dues or fees after December 31, 2013.

II. PROHIBITED SUBJECTS OF BARGAINING

B. Ionia County Intermediate Education Association v
Ionia County Intermediate School District    

(Michigan Court of Appeals decision issued February 22,
2018 (Docket No. 334573); 31 MPER 40, Judges Cavanagh,
Hoekstra, and Beckering; affirmed MERC Case No. CU15 H-
024 decision issued August 15, 2016; 30 MPER 18.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s decision finding that respondent union engaged in an
unfair labor practice by demanding to arbitrate a grievance
concerning the employer’s decision to discipline an employee.
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The employer issued a written reprimand to a teacher because
that teacher failed to prohibit male and female students from
changing clothes in a locker room at the same time.  The union
filed a grievance over the employer’s decision to reprimand the
employee.  The employer denied the grievance.  The union then
demanded to arbitrate the grievance, alleging that the employer
violated the collective bargaining agreement and arguing that the
employee’s due process rights had been violated under the
Fourteenth Amendment of the U.S. Constitution.  

The Commission found that the discipline of a public school
teacher is a prohibited subject of bargaining under §15(3)(m) of
the Public Employment Relations Act (PERA) and could never
become an enforceable part of a collective bargaining agreement.
The Commission explained that if the union had limited its request
for arbitration to the issue of whether the teacher had been denied
due process, the union would be seeking review of decisions the
employer made regarding disciplinary procedures; such decisions
are also prohibited subjects.  Due process concerns for discipline
of teachers have been removed from the realm of collective
bargaining.  Thus, the union’s attempt to arbitrate provisions of a
collective bargaining agreement related to teacher discipline
constituted a breach of its duty to bargain in good faith. 

On appeal, the union asserted that the Commission erred as a
matter of law by ruling that the union violated PERA when it
attempted to arbitrate a grievance challenging the discipline as
arbitrary and capricious.  However, the Court explained that the
part of §15(3)(m) that prohibits the employer from adopting,
implementing, or maintaining a policy for discharge or discipline
that is different from the arbitrary and capricious standard provided
under the Teachers’ Tenure Act applies to the policies of public
school employers; it does not apply to their decisions regarding
teacher discipline.  Citing MCL 423.215(4), the Court also noted
that prohibited subjects of bargaining are unenforceable and are
“within the sole authority of the public school employer to decide.”
The Court explained that if a grievance relates to a prohibited
subject of bargaining, “there are no grounds to file a grievance
much less advance a grievance to arbitration because no contractual
rights exist in that regard to be enforced.”  The Court further agreed
with MERC that due process issues related to teacher discipline are
not arbitrable.  The Court explained that since public school
employers’ decisions regarding teacher discipline are prohibited
subjects of bargaining, procedures underlying those decisions are
also prohibited subjects of bargaining.

III. REPRESENTATION AND UNIT PLACEMENT

B. Detroit Water and Sewerage Department and Great
Lakes Water Authority v AFSCME Council 25 and
International Union of Operating Engineers Local 324    

(Michigan Court of Appeals decision issued November 21,
2017 (Docket No. 332156); 31 MPER 29, Judges O’Connell,
Murphy, and K. F. Kelly; affirmed MERC Case No. UC15 L-
024, decision issued March 3, 2016, 29 MPER 62.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s decision granting AFSCME’s petition for unit
clarification and agreed with MERC’s finding that the plant
technicians (PT) and office support specialists (OSS) employed
by the Detroit Water and Sewerage Department (DWSD) and the
Great Lakes Water Authority (GLWA) should be included in the
bargaining unit represented by AFSCME.  However, the Court
found that MERC erred when it ordered multi-employer

bargaining in footnote 1 of its decision because the DWSD and
GLWA did not expressly consent to a multi-employer bargaining
unit and none of the parties requested that ruling.  The Court,
therefore, vacated footnote 1.

As part of the effort to enable the DWSD to comply with
federal mandates, the federal district court ordered an overhaul of
DWSD operations and required DWSD to streamline its
operations.  DWSD created the PT and OSS classifications to
comply with that court order.  DWSD reorganized its workforce
and replaced its 257 job classifications with 57 new job
classifications.  Part of this reorganization included con solidating
11 former job classifications performed by 125 employees into the
PT classification.  Prior to the reorganization, 114 of those
employees had been in the AFSCME bargaining unit.  The OSS
position resulted from the reorganization of 17 job classifications
which were performed by 39 employees.  Of those 39 employees,
25 had been in the AFSCME unit prior to the reorganization.
Sometime between December 2013 and February 2014, the City
of Detroit/DWSD assigned the PT and OSS classifi cations to be
included in the bargaining unit represented by Intervenor,
International Union of Operating Engineers, Local 324 (IUOE) as
part of the overall  reorgani zation initiated by the federal district
court’s order.  The PT classification had duties that were similar to
those of the Water Technicians, Maintenance Technicians, System
Technicians, and Special Project Technicians that the employer
had placed in the unit represented by AFSCME.  These positions
also had the same work rules, same benefits packages, shared the
same work facilities, and attended meetings together.  The OSS
classi fication shared several similarities with the Customer Service
Specialists (CSS) classification, which the employer had placed
in the unit represented by AFSCME.  Both classifications had
similar duties, similar qualifications, and similar training
requirements.  They used the same computer software and worked
together daily.  They also shared the same benefits package.  Both
the PT and OSS classifications also had similarities.  They shared
the same work and parking facilities, punched in using the same
clock, followed the same work rules, and both positions required
a high school diploma or GED.  As part of the process to resolve
the City of Detroit’s bankruptcy proceedings, the federal district
court ordered AFSCME to file its unit clarification petition with
the Commission.  AFSCME filed a petition seeking to clarify its
bargaining unit to include the PT and OSS classifications, which
the employer had placed in the unit represented by the IUOE.  

Although explaining that the PT and OSS positions were not
“new positions” as the Commission normally defined the term,
the Commission treated the PT and OSS positions as new
positions because of the federal court order requiring the DWSD
to reorganize its staff.  The Commission found that the PT and
OSS classifications shared a community of interest with other
classifications represented by AFSCME.  The Commission held
that the DWSD had failed to show that its decision to place the
two classifications in the unit represented by the IUOE was
reasonable.  Thus, the Commission ruled that it would not defer
to DWSD’s decision.  The Commission stressed that it was
required to follow the mandate of Hotel Olds v State Labor
Mediation Bd, 333 Mich 382 (1952), to create the “largest”
possible bargaining unit of classifications having a community of
interest when deciding a unit clarification petition. 

The Court agreed with MERC’s conclusion that the PT and
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OSS classifications should be treated as new positions in light
of the federal district court order and because the positions
contained significant structural changes from the former
classifications.  Furthermore, the Court agreed with MERC’s
conclusion that the PT and the OSS classifications shared a
community of interests with the AFSCME bargaining unit as
well as the IUOE bargaining unit.  The Court also agreed with
MERC’s conclusion that the DWSD failed to demonstrate that its
decision to assign the PT and OSS positions to the bargaining
unit represented by the IUOE was reasonable because DWSD
did not articulate which community of interest factors
demonstrated that the PT and the OSS classifications shared a
community of interests with job classifications in the bargaining
unit represented by IUOE.  The Court also found that MERC did
not err in relying on Hotel Olds.  

Finally, the Court rejected the DWSD and GLWA’s
arguments that MERC lacked jurisdiction to change the DWSD’s
bargaining unit assignments because the City’s Emergency
Manager had approved the creation of the two job classifications.
The Court explained that unit clarification petitions are within
MERC’s exclusive jurisdiction to resolve and nothing in the
Local Financial Stability and Choice Act, MCL 141.1541 et seq.
revokes that power.

IV. DUTY OF FAIR REPRESENTATION

B. Macomb County -and- AFSCME Council 25 and its
Affiliated Local 893 v John P. Greiner    

(Michigan Court of Appeals decision issued December 26,
2017 (Docket No. 334264); 31 MPER 32, Judges Murphy, M. J.
Kelly, and Swartzle; affirmed MERC Case Nos. C13 D-074 &
CU13 D-017, decision issued July 25, 2016; 30 MPER 12.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s finding that respondent union, AFSCME Council 25
and its affiliated Local 893, did not violate PERA by refusing to
arbitrate the grievance of charging party, John P. Greiner.  The
Court also affirmed the Commission’s finding that respondent
employer, Macomb County, did not violate PERA by terminating
charging party’s employment. 

Greiner was employed by Macomb County as a heavy truck
driver.  In 2009, as a result of an accident while operating one of
the employer’s trucks, Greiner was suspended pending an
investigation.  In lieu of discharge, he and the union entered into
a last chance agreement with the employer.  Due to incidents in
September 2012, Greiner was charged with insubordination and
poor work performance.  He was provided a Loudermill1 hearing.
The union representative requested that the employer provide
evidence in support of the charges against Greiner and, after the
evidence was received, that the hearing be continued on another
day.  The employer denied the request to continue the hearing
on a different day and discharged charging party.  Greiner
asserted that around the same time as the Loudermill hearing, he
told the employer and his union representative about an overtime
fraud scheme.  He alleged that he had been terminated because

APPELLATE REVIEW OF
MERC CASES
(June 2017 – March 2018)
(Continued from page 13)

he had proof of the alleged scheme.  Greiner filed a grievance
regarding his termination.  However, the union would not take
the grievance to arbitration because Greiner had been previously
disciplined for similar behavior, and he failed to provide the
union with evidence that the union could use to refute the
employer’s allegations.  When Greiner appealed the union’s
decision, the union’s refusal to arbitrate Greiner’s discharge was
upheld based on the employer’s practice of progressive discipline
and the existence of the last chance agreement.  Subsequently,
Greiner filed an unfair labor practice charge against the employer
alleging that the employer discharged him without just cause and
that by so doing, the employer violated PERA.  Greiner also filed
a charge against the union alleging that it violated PERA by
breaching its duty of fair representation.  

The ALJ recommended dismissal of both charges.  She
found that Greiner failed to allege sufficient facts to establish
that his protected concerted activities were a motivating cause
of his discharge and therefore did not state a claim upon which
relief could be granted against the employer.  She further found
that the union had not breached its duty of fair representation by
refusing to take Greiner’s grievance to arbitration because the
union had made a reasoned, rational decision that his discharge
grievance was not likely to succeed in arbitration.  MERC
affirmed the ALJ’s decision. 

On appeal, Greiner contended that MERC’s decision should be
set aside based on his allegation that a witness perjured himself
when testifying and thereby committed “fraud on the court.”  Since
the allegedly false testimony was brought to the ALJ’s attention
during the evidentiary hearing, the Court concluded that Greiner
was unable to establish fraud because no fact had been concealed.
Greiner further contended that MERC erred by dismissing the
charges against both respondents.  He asserted that the union
violated its duty of fair representation because it failed to secure or
request a continuation of the Loudermill hearing and failed to
advance his grievance.  The Court noted that, even after the
employer refused to continue the Loudermill hearing, the union
continued to represent him and continued to review evidence
offered by Greiner in support of his claims.  The Court pointed out
that, the fact that the employer ultimately rejected charging party’s
grievance was not proof that the union violated its duty of fair
representation and concluded that MERC did not err in dismissing
the unfair labor practice charge against the union.  Further, the
Court agreed with MERC that Greiner failed to establish that the
employer’s actions were motivated by anti-union animus.  Further,
the Court reasoned that even when considered from the broader
perspective of charging party’s claim that his discharge was related
to the threat of his exposure of the alleged overtime fraud, Greiner
failed to offer evidence that his actions regarding the alleged fraud
were concerted activity protected under PERA.  The Court noted
that “there was an absence of evidence that Greiner acted with or
on the authority of other employees in reporting the fraud, or that
he engaged in any activity related to the fraud that could be
considered protected under PERA.”

—END NOTE—
1 Cleveland Bd of Ed v Loudermill, 470 US 532; 105 S Ct 1487; 84 L Ed 2d
494 (1985).

1 Appreciation is extended to Ashley M. Olszewski, Michael Dilay, and Carl
Wexel for their assistance with the preparation of these case summaries. �
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WRITER’S BLOCK?

Stuart M. Israel
Legghio & Israel, P.C.

A.

Alan Dershowitz—emeritus Harvard law professor,
attorney, and prolific author—offers an anecdote in
Letters to a Young Lawyer.1

Dershowitz observed that several of his “extremely
distinguished” faculty colleagues, known for
“brilliance,” didn’t write much.  They had a “need for
perfection” which “deterred them from publishing
excellent, if imperfect works.”2

Aha, you are thinking, dit que le mieux est l’ennemi
du bien.  Voltaire wrote that in 1772, quoting un sage
italien—a wise Italian—who wrote in 1603, il meglio è
nemîco del bene.  Usually this is translated as “the better
is the enemy of the good.”  In other words, hold out for
perfection and you’ll never publish anything.

Dershowitz decided that the “search for perfection is
illusory and has no end.”  He writes that it was then that
he began to publish his “many imperfect books,” sharing
his “experiences, mistakes, insights and opinions,” both
“teaching and learning” in an effort “to contribute in a
positive way to the marketplace of ideas.”3

Dershowitz advises: “don’t hold back.”  “Get it out,”
he writes.  “Have confidence in your own writing.”4

B.

What does this mean to you?  You probably didn’t
go to Harvard.  In most circles you are not known for
your “brilliance.”  You probably did not represent O.J.
Simpson.  And, truth be told, you maybe are no longer a
young lawyer.

But these are weak excuses!  You have loads of
“experiences, mistakes, insights and opinions” to share
with the world.  Carpe diem!  Produce some “excellent,
if imperfect works.”  

Who will read them?  Lawnotes readers, that’s who!
So start writing!

C.

There are many advantages to becoming a Lawnotes

author.  Take Leonard Page’s example.  For many years
Leonard was a UAW lawyer, toiling in almost complete
obscurity, working daily to protect the legitimate
aspirations of working people from being crushed under
the boot heel of oppression.  Then Leonard wrote a
Lawnotes article.5

Soon thereafter Leonard became General Counsel of
the National Labor Relations Board!  Is there a causal
connection?  I report, you decide.

D.

Here is another advantage.  Your Lawnotes article
will enhance your—as the marketing people say—
brand.  

You will write a three-page article—largely—as
Raymond Chandler put it—“cannibalized” from a recent
brief.6 You will give it an impressive title, like “The
Roots of FRE 408 in Anglo-American Jurisprudence
from Magna Carta to the Trump Era.”  It will probably
explain that FRE 408 has no connection to Magna Carta
and that King John blabbed about settlement
negotiations to anyone who would listen.  But only
Lawnotes readers will get through all three pages.
Everyone else—current and prospective clients who
peruse your firm’s website, your Facebook friends, your
mother and your mother-in-law, the people at your high
school reunion, etc.—will be impressed.  Who knew that
you were such a scholar!

E.

You get the idea.  Dit que le mieux est l’ennemi
du bien.  Fight “the old ennui.”  Tempus fugit!  The
“marketplace of ideas” wants to hear from you.

Start writing!  And keep me—the Lawnotes editor—
informed (at israel@legghioisrael.com).  I look forward
to reading about your (legal) experiences and mistakes.

—END NOTES—
1 Alan Dershowitz, “The Perfect is the Enemy of the Excellent,” Chapter 15 in
Letters to a Young Lawyer (Basic Books 2001).

2 Dershowitz at 77.

3 Id. at 77-78.

4 Id. at 78.

5 See, e.g., Leonard R. Page, “Representation and Union Organizing Issues—
What to Expect From Unions” Vol. 6, No. 2 Labor and Employment Lawnotes
1 (Spring 1996).

6 Described in Frank MacShane, The Life of Raymond Chandler (E.P. Dutton &
Co. 1976) at 67-69. �
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ARBITRATION ROLLOUT
MUST SAY THAT CONTINUED
EMPLOYMENT ACCEPTS

ARBITRATION

Noel D. Massie
Kienbaum Opperwall Hardy & Pelton, P.L.C.

A recent decision from the U.S. District Court in
Michigan clarifies that an employer may treat an
arbitration policy it has unilaterally announced as
contractually binding only if the policy expressly informs
recipients that continuing employment will signify
acceptance of arbitration.

In Cerjanec v. FCA US, LLC (2017), a group of cur -
rent and former employees of Fiat Chrysler Automobiles
(FCA) alleged that FCA’s revamped employee evaluation
policy had a disparate impact on employees aged 55 and
older.  Three of the four named plaintiffs had worked for
Chrysler, FCA’s predecessor, over 20 years earlier, when
the company had imple mented an Employment Dispute
Resolution Process (EDRP) requiring non-union
employees to arbitrate most employment-related disputes.
Chrysler employees were notified of the EDRP by a
mailed letter and information brochure, the contents of
which turned out to be pivotal.

Arbitration is, of course, a matter of contract.  A party
cannot be required to submit to arbitration any dispute
which it has not agreed to submit. When a dispute over
arbitrability is brought to court, the court must decide
whether a valid agreement to arbitrate exists between the
parties and whether the matter at issue falls within its scope.

FCA argued in Cerjanec that employees who
continued to work for Chrysler after receiving notice of
the EDRP’s implementation in 1995 had thereby entered
into binding agreements to arbitrate.  U.S. District Judge
Laurie Michelson disagreed.  Judge Michelson found that
recent appellate court decisions that had concluded that
an arbitration agreement may be accepted through
continued employment had also made clear that
“continued employment can manifest assent [only] when
the employee knows that continued employment man -
ifests assent.”

In Seawright v. American General Finance Inc.
(2007), the U.S. Court of Appeals for the Sixth Circuit
had concluded that Seawright was bound by her
employer’s arbitration policy because she had received
both a letter informing her of its effective date and a
brochure explicitly telling her that continuing her
employment would constitute agreement “to resolve
employment related claims against the company [through
arbitration] instead of through the court system.”  The
Sixth Circuit also upheld notices inform ing employees

that continuing employment would manifest their assent
to arbitration in two later decisions, Tillman v. Macy’s,
Inc. (2013), and Dawson v. Rent-A-Center, Inc. (2012). 

Judge Michelson rejected FCA’s argument that the
EDRP brochure advising employees that “IT APPLIES
TO YOU” and that the EDRP “will govern all future legal
disputes between you and Chrysler” adequately put
employees on notice that continued employment would
constitute assent.  In her view, Seawright required an
express statement notifying employees that continued
employment would con stitute acceptance.  Because FCA
could not prove that, the court con cluded that no valid
agree ment to arbitrate had been formed, and the
employees’ lawsuit was allowed to go forward.

Cerjanec brings to mind another Sixth Circuit
decision, Hergenreder v. Pickford Senior Living (2011),
in which the employer’s handbook told employees to
refer to the employer’s on-line Dispute Resolution
Program (DRP), but the handbook did not require
employees to review or initiate the DRP. As in Seawright,
the Hergenreder court insisted on an objective mani -
festation of intent showing that the employee knew that
certain conduct would be treated as acceptance.  That
Hergenreder had received a message making only general
references to the DRP did not show an intention to enter
into an agreement to arbitrate disputes.

The traditional foolproof way for an employer to be
sure that its arbitration policy will be enforceable is to
obtain each employee’s (or applicant’s) signed
acknowledge ment—or an electronic equivalent—that the
employee has received, reviewed, and understood the
policy.  If the size of the workforce or logistical issues
make obtaining individual expressions of assent
impracticable, the policy or an accompanying memo
should contain a clear and preferably bolded notice that
an employee’s con tinuing employment will mean that he
or she assents to having disputes resolved exclusively
through arbitration. �

Janus v. AFSCME Drops!
Nicholas Nahat

Legghio & Israel, P.C.
If you’ve been out of touch, you will be interested

to learn that, on June 27, the Supreme Court decided
public employees can’t be required to contribute to
unions which represent them in collective bargaining.
The 5-4 decision overruled a 41-year-old case
allowing states to require that public employees pay
some fees to unions that represent them, even if the
workers choose not to join.  Such laws now violate the
First Amendment by com pelling workers to support
unions they may disagree with: “States and public-
sector unions may no longer extract agency fees from
nonconsenting employees,” wrote Justice Samuel
Alito in the majority opinion. �
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SIXTH CIRCUIT UPDATE

Scott R. Eldridge
Jessica B.K. Pask

Miller, Canfield, Paddock and Stone, P.L.C.

Sanctions Against Defendant for Factual and Legal
Misrepresentations to Court Must be Com men surate
with Increased Expenses to Plaintiff 

In Mys v Michigan Department of State Police,
Docket No. 17-1445 (May 31, 2018), the plaintiff, Linda
Mys was a desk sergeant with the Michigan Department
of State Police, who alleged she was retaliated against
after filing two complaints of sexual assault and sexual
harassment against one of her coworkers.  After trial, Mys
was awarded $350,000 in compensa tory damages.  On
appeal, the State Police argued that the district court erred
in denying its motion for judgment as a matter of law and
requested a new trial or in the alternative its motion for a
remittitur. The Sixth Circuit denied the State Police’s
request for new trial and for motion for remittitur because
the jury award for Mys’s pain and suffering was not
“clearly excessive.”

Thereafter, Mys moved for attorney fees and
sanctions against the State Police, which did not contest
the attorney fees award. However, the State Police
contested the $225,000 Mys sought as sanctions for
factual and legal misrepresentations made by its
attorney.  At one point, defense counsel argued that there
was no desk-sergeant vacancy at the post where Mys 
had been temporarily reassigned, despite multiple
witnesses testifying to the contrary.  Mys argued that
$225,000 was an appropriate sanc tion because it
amounted to less than 0.1% of the Department’s annual
budget or, in the alternative, it was double the attorneys’
fees and costs that Mys had requested.  The Court
concluded, however, that although defense counsel’s
actions merited sanction, $225,000 was excessive
because it was not tailored to “the actual degree to which
the Department’s misrepresenta tions increased Mys’s
legal expenses.”  On this basis, the court awarded $2,500
in sanctions against the State Police in addition to Mys’s
attorneys’ fees and costs.   

Evidence of Alleged “Sexism and Misogyny” Properly
Excluded from Trial in Gender Discrimination Case

In Hutson v Federal Express Corporation, Docket
No. 17-5869 (May 30, 2018), the plaintiff, Cheri Ann
Hutson, sued her employer, Federal Express Corp.
alleging that it discriminated against her due to gender.
Eight employees applied for the promotion at issue—
seven men and Hutson.  FedEx selected Hutson for an

interview, according to the Court, “at least in part because
of FedEx’s affirmative action policy.”  Three men did not
receive an interview.  A panel of two women and one man
conducted the interviews, and selected a male for the
position who scored higher than Hutson and one other
man interviewed.  At trial in the U.S. District Court for
the Western District of Tennessee, the jury found for
FedEx and thereafter Hutson appealed to the Sixth Circuit
requesting a new trial, claiming that the trial court
improperly excluded certain evidence of pretext. The
Sixth Circuit concluded that Hutson’s “appeal is
baseless.”

Specifically, Hutson insisted that testimony from a
co-worker would have shown that the sole male panel-
member “used his influence to overwhelm the process”
and that his alleged “sexism and misogyny” were the real
reasons for that single panel’s member’s motives.  The
trial court, according to the Sixth Circuit, properly
excluded that testimony because it was not actually about
the interview process, but about the witness’s alleged
experience as the male panel-member’s subordinate.
Moreover, the Sixth Circuit concluded that the male
panel-member’s alleged statement that a female
employee was “cute”—even if true—“is not proof of
sexism or misogyny,” and “[it] is not even gender based,
nor is it even discriminatory under federal law.”  Accord -
ingly, the Sixth Circuit affirmed the decision of the
district court. �

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,
trends in the law, practice skills or techniques,
professional issues, new books and resources, etc.
They can be objective or opinionated, serious or light,
humble or (mildly) self-aggrandizing, long or short,
original or recycled. They can be articles, outlines,
opinions, letters to the editor, cartoons, copyright-free
art, or in any other form suitable for publication.

For information and publication guidelines,
contact Lawnotes editor Stuart M. Israel at Legghio
& Israel, P.C., Suite 600, 306 South Washington,
Royal Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.

LOOKING FOR
Lawnotes

Contributors!
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MERC UPDATE
Andrew J. Gordon 
White Schneider PC 

A summary of two recent decisions issued by the
Michigan Employ ment Relations Commission (the
“Commission”) follows.  Decisions of the Commission may
be reviewed on the Michigan Department of Licensing and
Regulatory Affairs website (www.michigan.gov/LARA).

Oakland County, Water Resources Commission -and-
Oakland County Employees Union, Case No. C17 J-082
(April 13, 2018).

The Oakland County Employees Union (Union) filed a
Charge against the Oakland County Water Resources
Commission (County) alleging the County violated PERA
by entering into a contract with a private company
(Vanguard) to perform the functions and responsibilities of
bargaining unit members. The matter was assigned to
Administrative Law Judge David M. Peltz. Following a
hearing, the parties stipulated to a scheduling order for the
County to file a Motion for Summary Disposition and the
Union to respond. 

The Union represents a bargaining unit comprised of
certain employees of the Oakland County Water Resources
Commission. Their duties include the maintenance and
replacement of water meters in various communities within
Oakland County.  Historically, the City of Pontiac operated
its own water system and did not utilize County employees
to perform work on water meters for the City’s residences
and businesses. 

However, in 2014, the County assumed operations for
the City of Pontiac’s water system.  The County decided
the existing water meters in the City of Pontiac had to be
replaced given that a large number were either defective
or inaccurate.  Since this was a particularly large task, the
County decided to take bids for the work from outside
contractors.  The County awarded a “Phase I” contract to
Vanguard in October 2015 to replace 6,780 meters.
Vanguard started the work in August 2016.  The County
claimed the Union had notice of its intent to contract out
the work, but the Union did not make a demand to
bargain. 

For a motion for summary disposition under
Commission Rule 165(1), the court must consider the
pleadings, affidavits, depositions and other documentary
evidence available in the light most favorable to the
nonmoving party.  The moving party has the initial burden
of supporting its position by affidavits, depositions,

MERC NEWS
Ashley Rahrig, Department Analyst
Jim Spalding, Mediation Supervisor
Micki Czerniak, Labor Mediator
Bureau of Employment Relations

 Retirement Announcement — Mediation
Super visor, James (Jim) Spalding has announced his
retirement from the Bureau of Employment Relations,
effective October 26, 2018, following over 26 years
of service to the State of Michigan. Jim joined the
Bureau as a labor mediator on October 9, 1992,
beginning in the Grand Rapids office. He was
promoted to the mediation supervisor position in
2012. Prior to beginning his employment with the
State, Jim had considerable experi ence, including:
Assistant Director of Labor Relations at the Michigan
Association of School Boards; union representative
with the International Union of Operating Engineers,
Local 547; air traffic controller with the Federal
Aviation Administration and air traffic controller in
the U.S. Air Force, with service in Korea, before his
Honorable Discharge. Retirement plans include time
dedicated to his passion of restoring and enjoying
classic cars. Jim is thankful for having had the
opportunity to work alongside the amazing staff of the
Bureau of Employment Relations, while serving the
highly pro fes sional constituents of MERC and the
labor relations community.

 Strategic Planning — BER/MERC has
begun the process of developing a 5-year strategic
plan to guide agency staff towards fulfillment of its
mission, goals and objectives, and eventually, to
measure its performance in attaining those goals and
objectives.  It is a process that necessarily requires
assessment of where the agency is currently and
ascertains the challenges that may be presented over
the long term.  BER/MERC staff will begin with a
self-assessment of the agency in September. In late
2018 or early 2019, other ‘stakeholders’ will be asked
to provide input utilizing surveys, interviews or focus
groups.  The intended implementation date of the 5-
year strategic plan is April 1, 2019.

 Coming Soon — The Bureau of
Employment Relations is in the final stages of
updating the popular MERC Basics training
program, expanding the depth of its content. The
revised program, MERC Basics and Beyond, will be
available upon request for groups that wish to learn
more about BER/MERC policies, pro cedures and
practices. �
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admissions or other documentary evidence.  If the moving
party sustains its burden, the burden then shifts to the
opposing party to establish a genuine issue of material fact
exists. The County alleged it was entitled to summary
disposition because the Union failed to make a timely
demand to bargain over the work being performed by the
private contractor. 

A public employer has a duty to bargain over the wages,
hours, and other terms and conditions of employment with
respect to mandatory subjects of bargaining under Section
15 of PERA. Subcontracting bargaining unit work has been
found to constitute a mandatory subject of bargaining.
However, an employer’s duty to bargain over a change in
the terms and conditions of employment only arises when
the union makes a demand to bargain. If the union does not
make a timely demand to bargain, the employer’s duty is
considered satisfied and it may implement its change.
Under such circumstances, the union is deemed to waive its
right to bargain unless it can establish the demand would
have been futile. 

The County produced affidavits from two employees
claiming they had conversations with Union leaders in
June and September 2014, discussing the County’s intent
to contract out the meter replacement work in the City of
Pontiac.  They also claimed that a Union representative
was present for staff meetings in 2015 which discussed the
work being done by Vanguard. The Union responded by
claiming it had “some discussions” with the County about
subcontracting the work but that it did not become aware
of the contract itself until October 2017. The Union
submitted its own affidavits, but the Union’s affidavits did
not directly refute the allegations in the County’s
affidavits. Since the Union failed to refute the County’s
allegations, ALJ Peltz accepted the County’s argument it
gave the Union unequivocal notice as early as June 2014.
The Union argued it did not have an obligation to demand
to bargain until the County contracted with the private
contractor. However, ALJ Peltz rejected that argument
based on longstanding Commission case law that a union
must demand to bargain as soon as it learns that the
employer is considering a change in terms and conditions
of employment. 

ALJ Peltz issued a recommended order dismissing the
case on summary disposition. No exceptions were filed. 

City of Charlotte -and- Service Employees International
Union, Local 517M, Case No. C17 K-097 (April 16, 2018).

On November 16, 2017, the Service Employees
International Union, Local 517M (SEIU), filed a Charge
against the City of Charlotte (City) alleging violations of
Sections 10(1)(a) and 10(1)(b) of PERA. On December 6,

2017, Administrative Law Judge Julia C. Stern issued the
SEIU an order to show cause as to why the charge should
not be dismissed under Commission Rule 165(2)(d) because
the Charge did not state a claim upon which relief could be
granted under PERA and/or Rule 165(2)(f) because there is
no genuine issue of material fact and the City is entitled to
judgment as a matter of law. The SEIU did not respond to
the order to show cause.

The Charge alleged that sometime prior to October
17, 2017, the SEIU sent a request to the City asking for
the following information about each member of the
bargaining unit: (1) name; (2) job classification; (3) step
placement; (4) rate of pay; (5) insurance selection; (6)
current sick leave balance; and (7) current vacation
balance. The SEIU claimed this information was
necessary for it to administer the contract due to
upcoming nego tiations. The City promptly responded to
the SEIU by providing it with “job descriptions” and “the
positions in the contract.” However, in an email dated
October 17, 2017, the City told the SEIU that it could not
provide each bargaining unit member’s current rate of pay
without their individual consent. 

On November 7, 2017, the City Manager sent a memo
directly to the SEIU’s bargaining unit members addressing
the information request and stating he believed the
information was unnecessary to administer the contract or
prepare for negotiations. However, the memo went on to say
that the City would provide the information the SEIU
requested very soon.  The Charge alleged the City Manager’s
memo constituted unlawful direct dealing with bargaining
unit members.  The Charge did not allege the City failed to
provide any information the SEIU requested. 

An employer violates its duty to bargain in good faith
under Sections 9 and 10(1)(a) by attempting to bypass the
bargaining representative and negotiating directly with
bargaining unit members.  However, an employer can
accurately communicate positions to employees, provided
it does so in a noncoercive manner.  ALJ Stern found the
memo primarily conveyed accurate information. To the
extent the City Manager expressed an opinion about the
SEIU’s information request, it did not explicitly or
implicitly threaten adverse action against either the SEIU
or the members of the bargaining unit.  Nor did the memo
request the SEIU withdraw its request for information. For
those reasons, the City Manager’s memo did not cross the
line into being coercive under Section 10(1)(a) of PERA.
ALJ Stern further found that the Charge did not state a
claim for unlawful domination or interference under
Section 10(1)(b) of PERA.

ALJ Stern recommended dismissal of the Charge
pursuant to Rule 165 after the SEIU did not respond to her
order to show cause. No exceptions were filed. �
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum

A Lost Opportunity For Clarity?

Hrapkiewicz v Wayne State Univ Bd of Govs, No.
155895-6 (Mich Slip Op 5/4/18), Den’g Leave, Nos.
328215 & 330189

In this case, the Supreme Court denied Defendant’s
Application For Leave to Appeal from an adverse
ruling by the trial court and the Court of Appeals in a
wrongful termination case brought under the Elliott-
Larsen Civil Rights Act and its prohibition of
discrimination based on age.  More significant than the
Court’s Denial, however, was Justice Markman’s
Dissent, in which Justice Zahra joined.

The two dissenting Justices would have accepted
leave to appeal in order to decide the appropriate
evidentiary standard to be applied, in view of the Act’s
prohibition of discrimination “against an indi -
vidual…because of…age…. (emphasis added).  They
noted the same language appears in the federal Age
Discrimination in Employment Act, and the U.S.
Supreme Court has ruled in Gross v FBL Fin Servs, Inc,
557 US 167, 174 (2009) the “because of” language
there required application of a “but for” standard.  In
other words, federal plaintiffs are required to show the
alleged wrongful acts would not have happened “but
for” their age.

Justice Markman noted what he felt to be two
conflicting prior opinions from the Court under the
Michigan Act:  Hazle v Ford Motor Co, 464 Mich 456
(2001) (was protected status a motivating factor?); and
Hecht v Nat’l Heritage Academies, 499 Mich 586
(2016) (CRA requires but for causation).  He and
Justice Zahra opined the Court should resolve this
apparent conflict, but could not convince three other
Justices who disagreed, at least as to this case.  Justices
Bernstein and Wilder did not participate.   

An Opportunity For Clarity?

Millar v Construction Code Authority, Elba Tshp &
Imlay City, ___ Mich ____, 2018 WL 1545849 (Mich
Slip Op, 3/29/18), rev’g, 2016 WL 4162613 (Mich
App 2016)(Unpub).

At issue in this case was the question of when

the 90-day limitations period in Michigan’s
Whistleblowers’ Protection Act (WPA), MCL 15.361
et seq, begins running.  Plaintiff here worked for
CCA, an inspection and development agency that
contracted with, among other municipal entities, the
two Co-Defendants.  Plaintiff filed his 3-count
Complaint on June 26, 2014, after the following had
occurred:

March 11, 2014—Imlay City wrote
CCA, directing it to terminate
Plaintiff’s assignment with Imlay
City;

March 20—Elba Township wrote a
similar letter to CCA;

March 27—CCA drafted a letter to
Plaintiff terminating his assignments
with the City and Township; and

March 31—CCA presented the
termination letter to Plaintiff and
prevented him from working fur-
ther on assignments to either
Co-Defendant.

Plaintiff claimed his termination was unlawful
because he had reported or was about to report various
building code, rule and statutory violations.  The trial
court granted Defendants summary disposition, finding
Plaintiff had failed to bring his WPA claim within the
90-day statute of limitations period, his public policy
claim was preempted by the WPA, and his civil
conspiracy claim rose and fell with the WPA claim.
The Court of Appeals affirmed, relying upon two
Supreme Court decisions under Michigan’s Civil
Rights Act, Magee v DaimlerChrysler Corp, 472 Mich
108 (2005) and Joliet v Pitoniak, 475 Mich 30 (2006).
The Court of Appeals reasoned based on that authority
the alleged wrongful act had occurred March 27 with
the drafting of the termination letter by CCA.

The Supreme Court reversed, finding the alleged
adverse employment action occurred on March 31,
when Plaintiff was actually presented the letter and
prevented from working with the City and Township.
Furthermore, neither of the Co-Defendants could
escape Plaintiff’s claims because neither took steps
to actually prevent him from working with them
prior to March 31.  The Court criticized the lower
court for relying on Magee and Joliet, since neither
involved claims of wrongful discharge.  The Court
declined to review Plaintiff’s arguments on his other
claims. �
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EEOC TASK FORCE REPORT:
NEW INITIATIVES FOR

WORKPLACE PREVENTION

Elizabeth Hardy
Kienbaum Opperwall Hardy & Pelton, P.L.C.

With the explosive press coverage of high-profile
sexual harassers, employers should brace for a flood of
new claims and an activist EEOC that will scrutinize
sex-based EEOC charges with new vigor.  Even though
there is a well developed body of federal law that sets
forth a rigorous legal standard for unlawful sexual
harassment, obtaining summary dismissals of such
claims will become more difficult and juries, at least in
the near future, could be quite punitive if an employer is
found to have “looked the other way” when obvious
problems of sexual or gender abuse are occurring in the
workplace.  The steep costs businesses already incur as
a result of workplace harassment—legal expenses,
adverse publicity, declining workforce morale,
decreased productivity, employee turnover, compro -
mised recruitment, etc.—will only worsen in today’s
climate.

The sensational and deeply troubling nature of the
stories concerning high visibility figures in Hollywood
and the political, media, and entertainment arenas have
created an unfortunate perception that corporate
America has been neglecting its responsibility to
address the moral and legal problem of sexual abuse in
the workplace.  While that is true within some pockets
of corporate America, it is not the case everywhere—at
least in the heartland of America where many
employers have worked diligently for decades to
eradicate sexual harassment in their workplaces.  And
many corporations have made significant progress in
their concentrated efforts to curtail this type of conduct.
With that said, problems remain and employers need to
be vigilant if they are to make further headway toward
eradicating this problem.  Employers also need to
critically re-examine which of their prior prevention
efforts have been successful, which have not (and why),
and be willing to change course if past history and
recent research suggest a different approach would be
more effective.  

Recognizing the need for a fresh look at the broad
issue of harassment (not limited to sex-based claims),
the EEOC authorized a Select Task Force to solicit the
contributions and insights of “sociologists, industrial-

organiza tion psychologists, investigators, trainers,
lawyers, employees, advocates, and anyone else who
had something useful to convey to us.”  The 16-member
task force spent from April 2015 to June 2016 in search
of answers to the following question:

“With legal liability long-ago established, with
reputational harm from harassment well-known,
with an entire cottage industry of workplace
compliance and training adopted and encouraged
for 30 years, why does so much harassment
persist and take place in many of our workplaces?
And, most important of all, what can be done to
prevent it?  After 30 years, is there something
we’ve been missing?”

The Report of the Co-Chairs of the EEOC’s Select
Task Force on the Study of Harassment in the
Workplace, which reflects the input of a wide range of
stakeholders (e.g., the EEOC, the employer community,
the civil rights community, other governmental
agencies, and academic researchers), offers many
observations and recom mendations to employers about
how they can improve their prevention efforts.  A
number of those ideas are discussed below, along with
additional observations on new approaches to this
persistent and seemingly unsolvable problem. 

The Task Force report emphasizes a fundamental
principle that should guide a business’s prevention
efforts:  Creating a work place culture that values
 civility and respect among employees, at all levels, and
will do more to cultivate a harassment-free workplace
than simply taking a compliance approach by edu cating
employees as to what conduct is unlawful, or warning
them of negative consequences if they engage in
politically incorrect behaviors.  If employees under -
stand that a premium is placed on civility, and that
being rude and mean-spirited toward one’s fellow
employee will not be tolerated, troubling conduct that
commonly develops into harassing behavior is far less
likely to occur.

While not a new insight, the Task Force report
reinforces the point that harassment prevention efforts
will be more successful if the employer’s workforce
believes that the highest level of management is
sincerely committed to ensuring a workplace devoted to
civil treatment and free of harassment.  This requires
that upper level management be visible and vocal in

(Continued on page 22)



Page 22 LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2018)

defining what conduct is, and is not, acceptable; commit
the financial resources and time to training and
enforcement; empower and reward those whose job it is
to ensure compliance; and then hold them responsible
if they fail to do their job.  Anti-harassment policies
must also be regularly communicated and consistently
adhered to.  For the process to have integrity, employees
must believe that the anti-harassment policy is more
than words on the page.

Reporting procedures continue to be an area in which
many employers fall short.  The report emphasizes that
employers should offer reporting procedures with “a
range of methods, multiple points-of-contact, and
geographic and organizational diversity where possible,
for an employee to report harassment.”  Employers need
to communicate fre quently with employees about how to
register harassment complaints, and reassure them that
anyone who is a victim of harassment and reports
problems of inappropriate workplace conduct is protected
from retaliation.

Since the old axiom “actions speak louder than
words” is par ticularly apropos here, the Task Force
appropriately reminds the employer com munity that
management’s credibility requires that it act promptly
in response to complaints and with a “meaningful,
appropriate and propor tional” response.  That, of course,
means that the high ranking and highly valued
employees are held to the same standards as the rank
and file.  It is also key that an employer not rush to
judgment when a com plaint is lodged (an adequate and
fair investigation is always essential), or make an
example out of wrongdoers by being too heavy-handed
with discipline.  Employees must have faith in the
fairness and integrity of the system for the policy to be
effective.

A significant focus of the Task Force report is on
training—which clearly needs to be re-tooled since
much of what has been done in the past has not worked.
Ideally, training should be live (not online), inter active,
and conducted by an experienced professional.  Its
effective ness will be enhanced if it is customized for its
audience (i.e., a specific workplace and cohort of
employees), and the report correctly notes that middle-

managers and first-line supervisors, when trained
correctly, “can be an employer’s most valuable resource
in preventing and stopping harassment.”  It also recom -
mends new models for training, including “Bystander
Intervention Training” (give co-workers tools to
intervene when they witness harass ment) and
“Workplace Civility Training” (pro moting respect and
civility in the workplace for all employees irrespective
of their protected characteristics).  

The EEOC announced that it will launch two new
training programs for employers:  “Leading for
Respect” (for super visors) and “Respect in the
Workplace” (for all employees).  These programs
address all forms of workplace harassment, not just sex-
based.  According to the EEOC, the “training program
focuses on respect, acceptable workplace conduct, and
the types of behaviors that contribute to a respectful and
inclusive, and therefore ultimately more profitable,
workplace.  The program is custom izable for different
types of workplaces and includes a section for reviewing
employers’ own harassment prevention policies and
procedures.”  The EEOC Training Institute will conduct
the trainings.  Information about the training program
is available on the EEOC Training website.

Another suggestion of the Task Force report is that
employers should focus extra attention on workplaces
that are more at risk for harassment than others.
Examples include:  traditionally male-dominated work -
places where women are perceived as taking men’s jobs
or not conforming to workplace norms; workplaces with
high value employees such as highly paid rain makers
who may conclude that their exalted status means the
rules do not apply to them; workplaces with significant
power dispari ties—i.e., one small group has total
control over the work life of a large segment of the
employee population; workplaces where client
satisfaction is paramount and employees feel compelled
to tolerate customers’ abusive behaviors; isolated or
decentral ized workplaces where there is limited
oversight by senior manage ment or human resources,
and employees have limited contact with corporate
offices; and workplaces that tolerate alcohol con -
sumption during working hours.

A closing suggestion, endorsed by the report, is for
employers to conduct climate surveys and engage in
periodic testing of their systems.  Considering how the
good faith efforts of many employers have missed the
mark over the past several decades, this extra step makes
infinite sense. �

EEOC TASK FORCE REPORT:
NEW INITIATIVES FOR
WORKPLACE PREVENTION
(Continued from page 21)
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TWELVE STEPS TO A
SUCCESSFUL MEDIATION

Sheldon J. Stark
Mediator and Arbitrator

01. Select the right mediator for your
particular dispute. No two mediators have
precisely the same skill set or subject matter
expertise.

02. Design a mediation process that best fits the
dynamics of your individual conflict.
Mediation is a flexible process.  Include the
elements that will increase the likelihood of a
successful resolution.

03. Prepare for mediation with the same due
diligence, tenacity and thoroughness you
would use to prepare for trial. In an age
when no more than 1.2% of cases are tried,
mediation may provide you and your client the
closest experience to a “day in court” likely to
occur. 

04. Review the facts, reread the deposition
transcripts and take another look at the
documents.  Advocates who know the details
of their case achieve far better results than
those who do not.  Having a key document or
contradictory passage of deposition testimony
at the right time and in the right context can
make a critical difference in the other side’s
risk assessment.  

05. Research the elements of your claims and
defenses and who has the burden of proof.
Some mediations hinge on which side has the
burden and precisely what that burden might
be.

06. Evaluate your case carefully taking into
account the range of possibilities and the
risks of dispositive motions, motions in
limine and jury appeal.  Prepare for
mediation by developing a realistic settlement
range that factors in the levels of risk and
potential outcomes.

07. Reach agreement with clients on their goals
and objectives.  Clients and counsel should
agree in advance on what they hope to gain
from mediation.  Attending mediation “to see
what we can do” is not a strategy for success.

08. Educate clients about the mediation process.
Attending mediation prepared with a range and
“bottom line” is essential.  However, flexibility
is equally required.  Mediation is a significant
information exchange and assessment process.
Parties should understand the need to listen,
learn and adjust.   

09. Develop an offer/concession strategy.
Prepare your approach to negotiation in
advance.  Anticipate the offer/concession
strategy most likely to be heard from the
other side.  Advocates and parties who
mediate “by the seat of their pants” are often
surprised and influenced by emotions – not
their best interest.

10. Draft your mediation summary for the
other side, not for the mediator.  Because
mediation is a voluntary process, the person
who most needs to be persuaded is the
decision maker on the other side.   Too many
advocates draft summaries for the mediator
that irritate or inflame the decision maker on
the other side.

11. Work with your mediator.  At bottom,
mediation is a negotiation between the parties
assisted by a skilled third-party neutral.  Take
advantage of the mediator’s skill set.  Seek
mediator input and give serious consideration
to suggestions for productive ways to reach
agreement.  

12. Be prepared to listen and learn.  Even if a
case does not resolve, there is much to be
gained from mediation.  Sophisticated
partici pants listen care fully to learn their
opponent’s likely litigation strategy, to better
appreciate their underlying needs and
interests, to better understand their
perspective and to refine their own analysis
of risk and value. �
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