
LABOR AND EMPLOYMENT LAWNOTES

Sharing this story is sometimes helpful in dispute resolution
because it reminds us all every story has two sides—and both sides
may be plausible.  When each story is plausible, both sides have
risk.  Most of the disputes I mediate are nuanced, subtle, and fact-
rich.  The merits often turn on issues of motivation and intent.  It is
rare that the dispute is as straightforward as which party had the
green light.  In intersection collision cases where one driver did have
the green light, considering perspective may not be particularly
useful.  Useful or not, determining who is right and who is wrong
is rarely all that relevant in any mediation proceeding.  Mediation
is an assisted negotiation.  It is entirely voluntary.  No settlement
will be reached unless both sides view it as in their best interest.
While they may agree on a satisfactory resolution, they are rarely
going to agree on the facts.  Efforts to move them toward agreement
on facts is not likely to be productive.

Mediation is a dispute resolution process, not a fact finding
or truth determination process.  Accordingly, mediators make
more progress and better set the stage for resolution when they
focus party attention on risk more than justice; benefit versus cost;
recognition of underlying needs and interests; and options for
resolution.  Mediation is focused on the future.  The past is
relevant, of course, but discussion about what happens next is the
surest path to reaching a mutually agreeable settlement. 

Sometimes the most productive avenue to pursue is helping
each side understand the other side’s perspective.  The mediator
is not asking either side to necessarily agree with that perspective.
It is often enough when parties better understand what might be
driving the controversy.  Again, understanding perspective changes
the figure/ground of the dispute.

In the image below do you see an older, pensive woman or a
fashionable woman in a fur coat?

Consider the following commonly occurring disputes: Was
plaintiff disciplined by her employer and treated differently because
of her gender—plaintiff’s version; or because she excessively used
the office telephone for personal calls—the defendant employer’s
version?  Would it help if the parties better understood the other and

(Continued on page 2)

WHAT “THE BLIND MEN AND
THE ELEPHANT” CAN TEACH
US ABOUT PERSPECTIVE AT
THE MEDIATION TABLE

                                                                                             
Sheldon J. Stark

Mediator and Arbitrator

Frequently, disputes arise out of the different perspectives of
the parties.  Parties may observe the same facts but their perceptions
of what happened and why may turn on where they stood, what role
they were playing or what they were thinking at the time of the
occurrence or event at the center of the controversy.  Anais Nin
famously said, “we see things not as they are, but as we are.”
Looking at the dispute as an objective, third party neutral, mediators
may see the figure/ground change back and forth many times as he
listens to each share their perspective.  Is the image below a
woman’s face or a saxophone player?

Sitting at the mediation table listening to parties describe their
side of a dispute, I’m often reminded of a book I like to read to
my grandchildren, “The Blind Men and the Elephant.”  There are
multiple versions of the story, but in essence a group of blind
individuals visit the circus to learn about elephants.  The first
approaches the elephant and encounters a leg.  “Ah,” he says.  “I
know what elephants are like.  They’re like tree trunks.”  The
second approaches and touches an ear.  “Tree trunk?” he asks.
“To me, an elephant is like a large piece of lettuce.”  The third
approaches the elephant and touches the side.  “Lettuce?  Tree
trunk?  To me, an elephant is like a large, rough wall.”  Another’s
first touch is the elephant’s trunk.  “I don’t get what you’re
saying,” he muses to the others.  “To me, an elephant is like a boa
constrictor.”  The last reaches the tail and concludes that an
elephant is like a rope.  Who is right?  The moral of the story, of
course, is that none of them is right about elephants—none of
them has grasped the big picture.  Their conclusions about
elephants turn entirely on their perspective and where they
happened to be standing.
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the evidence in support of their perspective?  Perhaps.  Did mom
appoint the sister to be her fiduciary because mom loved her more—
as the fiduciary claims; or because the sister exercised undue
influence to overcome mom’s true intent—the petitioner’s position?
Would it help either side to understand what facts caused these
siblings to reach such different conclusions?  Perhaps.  Did the vice-
president of marketing spend more money on the conference in Las
Vegas than was budgeted simply to indulge himself—the CFO’s
perspective; or were his expenditures necessary to entertain
important potential customers—the marketing person’s perspective?
When the facts are better known, might it make a difference in
resolving their differences?  Maybe.  Did plaintiff experience
minority oppression because his partners became greedy and wanted
his shares, too—as plaintiff argues; or did plaintiff cause the
situation by bullying his partners and refusing to listen to
constructive criticism—as the defense would have it?  

A better understanding of perspective in such a dispute might
help the parties let go of their grievances.  In a non-compete case
I mediated, one of the parties complained the other side was not
proceeding in good faith.  “Their goal is to destroy us.  We’re just
a little player and nuisance to them.  They don’t care about this
mediation.”  I reminded the company owner that the other side
had arrived at the mediation table with its president and 5 top
lieutenants—every one of whom had flown to Michigan from out
of state.  “How much money do you think they’ve invested in this
day in salaries and airline tickets alone?” I asked.  “They could
simply have sent a mid-level HR person if they had no interest in
resolution.”  The light bulb was clearly visible above his head.
The case resolved.

While every story has two sides, we have all seen cases where
the truth lies somewhere in the middle.  Like the blind men and
the elephant, sometimes neither party has it precisely right.
Recognizing the role of perspective in how the dispute arose can
diffuse and deescalate emotions. Undoubtably, a richer
understanding of where the other side is coming from can
motivate the parties to look to the future and stop fretting
about/perseverating on the past.  If we can help parties climb up
to the balcony and look down on their dispute to see the big
picture, it may become easier to resolve their differences.

In many disputes, the figure/ground may reverse repeatedly
as the parties express their perspectives.  Perhaps consideration
of these images at the mediation table will result in a common
understanding of how perspectives differ and result in mutually
agreeable resolution bringing closure to the dispute. �
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projected they will run out of money during the next 20 years and
will likely call on PBGC for financial assistance.”10 PBGC
warned that “guaranteed benefits for the [Road Carriers’ Plan]
retirees, and participants in other insolvent multiemployer plans,
will be reduced even further if steps are not taken to address the
deteriorating financial condition of PBGC’s multiemployer
insurance program.”11 PBGC projects its multiemployer program
is likely to run out of money by the year 2025.12

In short, PBGC is concerned that the risk of more frequent
insolvencies by larger pension plans with higher benefits promised
to participants threatens the solvency of the PBGC itself, unless
changes are made.13

IV. IRON WORKERS’ PENSION PLAN’S APPLICATION
TO SUSPEND BENEFITS WAS APPROVED 

On the other side of the coin, the Iron Workers’ Local 17
Pension Plan’s application to suspend benefits was approved by
Treasury on December 16, 2016, subject to a vote by the Plan’s
retirees.14

After the approval, Treasury administered a vote permitting
participants and beneficiaries could vote for or against the
Treasury approved benefits suspension.  In late January 2017,
Treasury released the results: of 1,938 eligible voters, 616 voted
in favor of the suspension, and 320 voted against the
suspensions.15 Because, under the MPRA, a failure to vote has
the same impact as a vote in favor of suspending benefits, the vote
for suspensions passed by a relatively wide margin.16

Since Treasury approved the application to suspend benefits
and plan participants voted in favor of suspending benefits, the Iron
Worker’s Plan could begin applying the benefit suspensions to
retirees’ checks as early as February 1, 2017.  And, because the Iron
Workers’ Plan is relatively small—it has about $100 million in
assets—it is not considered a “systemically important plan” under
the MPRA.  If it were, the PBGC could have “vetoed” a “no” vote.17

The Iron Workers’ Plan’s modest size makes Treasury’s
decision to allow it to suspend benefits interesting. While the benefit
suspensions will, hopefully avoid insolvency for the Iron Workers’
Plan, and thus ease PBGC’s burden in future years, it will have
nowhere near the impact of approving an application to suspend
benefits of a larger plan, like the Central States Southeast and
Southwest Areas Pension Fund, which is a multi-billion dollar fund.

Given the PBGC’s precarious funding, it will be interesting
to see whether the apparent (albeit new and relatively untested)
trend of denying applications to suspend benefits for large plans,
and granting them for smaller plans, continues.

V. TREASURY’S SPECIAL MASTER OVER MPRA STEPS
DOWN 

The final recent MPRA development is that Kenneth R.
Feinberg, Treasury’s Special Master overseeing implementation
of the MPRA, stepped down in late February.18

According to Mr. Feinberg, he stepped down because his
work was “complete” and there was no reason for him to remain
in his post “having helped establish the precedents for reviewing
private multiemployer pension plans pursuant to the” MPRA.19

Mr. Feinberg oversaw implementation of the MPRA, and was
involved with both granting the first application to suspend

BENEFIT SUSPENSIONS
UNDER THE 2014

MULTIEMPLOYER PENSION
REFORM ACT—AN UPDATE

                                                                                             
Benjamin Schepis

Legghio & Israel, P.C.

I. INTRODUCTION

Since we last reviewed the Multiemployer Pension Reform
Act of 2014 (MPRA),1 there have been three important
developments. First, one pension plan that had its application to
suspend benefits denied became insolvent, and started receiving
assistance from the Pension Benefit Guarantee Corporation
(PBGC).  Another pension plan had its application to suspend
benefits approved, and its retirees voted in favor of suspending
benefits (as opposed to allowing the pension plan to go insolvent).
Finally, Kenneth Feinberg, the Special Master overseeing benefit
suspension applications under the MPRA, stepped down because
his work was “largely complete.”2

II. THE 2014 MPRA

The 2014 MPRA sought to solve underfunding problems in
multiemployer plans.  The problems were caused, in large part,
by the 2008 recession.  The MPRA allows “deeply underfunded
multiemployer plans avoid bankruptcy and termination, and by
doing so to keep solvent the multiemployer pension insurance
fund overseen by the [PBGC], the federal pension insurance
program.”3

The MPRA tries to achieve this by allowing deeply troubled
multiemployer plans to “suspend” or reduce guaranteed benefits
being paid to retirees.4 Before the MPRA, ERISA’s “anti-cutback
rule” generally prohibited pension plans from reducing benefits
in pay status.5 But, under the MPRA, if a pension plan is in
“critical and declining” status—i.e., likely to become insolvent
during the next 15 years—and certain other conditions are met,
the plan may seek Treasury Department approval to suspend
benefits. 6

III. PBGC DENIED THE ROAD CARRIERS’ PENSION
PLAN’S APPLICATION TO SUSPEND BENEFITS,
AND THE PLAN BECAME INSOLVENT 

Following Treasury’s denial of the Road Carriers’ Local 707
Pension Fund’s application to suspend benefits last year, the Road
Carriers’ Plan became insolvent.  As a result, starting on February
1, 2017 the PBGC began providing financial assistance to the
Road Carriers’ Plan.  The PBGC’s financial assistance will help
the Road Carriers’ Plan pay the PBGC’s guaranteed benefit to plan
participants.7

The PBGC’s guaranteed benefit for participants and
beneficiaries in a multiemployer plan is capped at $12,870 per
year.8 For the Road Carriers’ Plan, this means that although “the
full benefit promised to current retirees and beneficiaries
averages $1,313 per month . . . the average PBGC guaranteed
benefit is [only] $570.”9

The PBGC also announced that the Road Carriers’ Plan is
among “a number of troubled multiemployer plans that have
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BENEFIT SUSPENSIONS UNDER
THE 2014 MULTIEMPLOYER
PENSION REFORM ACT — 
AN UPDATE
(Continued from page 3)

benefits under the MPRA (Iron Workers’ Plan), and denying one
of the largest applications likely to come before it (Central States
Teamsters’ Pension Fund). 
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THE REWARDS OF
BEING A UNION LAWYER

                                                                                             
Richard J. Brean

General Counsel, United Steelworkers

[The following is adapted from the remarks of Richard J. Brean, soon-to-retire
general counsel of the United Steelworkers International Union, 1.2 million
members and retirees strong. Brean—introduced by USW International Vice
President-Human Affairs Fred Redmond—made his remarks upon being
honored by the Peggy Browning Fund in Washington, D.C. in 2016.]

When I was a young lawyer just starting out with the
Steelworkers, I attended a Histadrut dinner at the William Penn
Hotel in Pittsburgh. A few words of explanation. Histadrut is the
Israeli Trade Union Confederation. It is an institution that does not
appear on Prime Minister Netanyahu’s Hannukah card list. Sadly,
the Histadrut dinner is a now vanished event that was held annually
in the biggest union hotel in every major American and Canadian
city, at which Histadrut honored a local labor leader. Half the
attendees would be from the local Jewish community, mostly Labor
Zionists (this was definitely not a Likud crowd). The other half were
trade unionists from every sector of the labor movement. The
ostensible point of the dinner was to raise money for Histadrut
social welfare projects in Israel. But the real purpose was solidarity:
to show American unions in a tangible way that the organized
Jewish community cherished them as indispensable partners in the
fight for a beser velt, Yiddish for “a better world.”

The honoree at the dinner was a labor lawyers Morris Berger,
a man well into his seventies who had been at the center of just
about every union struggle worth having in Pittsburgh for fifty
years. He was a brilliant lawyer, a political and social activist, and
a kibitzer. And he had remarkable face, youthful and joyous—he
looked like a very happy fifty year old.

Let me set the scene for you. Morris comes to the dais to
thunderous applause. He is well known and well loved by both
communities. When he starts talking, he’s the kibitzer, his eyes
twinkling:

People always ask me, “Morris how do you look so good, so
young, so happy? Is it genes, diet, exercise?” None of the
above. You gotta be lucky.

Then he turned deadly serious, and his voice rose:

If you’re lucky you get the opportunity to spend a lifetime
representing clean, democratic unions you’re proud to be
associated with, that fight for their members as hard as they
can. You do that, and you’ll have this face.

The room goes wild with a standing ovation from the Labor
Zionists, the trade unionists, and the waitstaff, who are all wearing
their HERE buttons for the occasion.

Now I certainly don’t have Morris Berger’s face. But I was
lucky, just like Morris, because for 38 years I have had the
opportunity to represent the United Steelworkers, a clean
democratic union that, for all its faults, I’m insanely proud to be
associated with, that does indeed fight as hard as it can for its
members. As well as for people who aren’t its members, like
Liberian rubber workers on the Firestone plantation whose union,
thanks to Fred Redmond’s efforts, was able to draw on the strength
of the USW to get its first decent contract. Or like the workers, both
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union and non-union, in the steel, tire, aluminum, and paper
industries, on whose behalf USW is leading the fight right now
before the International Trade Commission and in the courts and in
the most important court of all, that of public opinion, to save not
only their jobs but their industries from destruction by unfairly
traded imports.

Thirty-five years have passed since I heard Morris Berger
speak, and it’s a fair question if I’ve learned anything in 38 years of
practice that I could distill, as Morris did, into pearls of wisdom that
I could pass along to those in this room who represent unions, the
least understood and least appreciated of all institutions that do good
in American society. Well, I’ve asked the question to myself and
you’re a captive audience, so let me quickly share three nuggets.

First, your children will be proud of you. When they are small,
all children have a natural sense of justice that boils down to this: it
is wrong to be a bully and hurt another child because you yourself
do not want to be bullied and hurt. As a child grows into an
adolescent and then a young adult, that simple child’s sense of justice
becomes a more mature idealism that moves beyond the personal to
the societal and that roughly translates to this: a harm to others is a
harm to me and I am complicit if I do nothing to stop that harm. It’s
a sentiment that is identical to what everyone in this room calls
solidarity, the single most important trade union value. It is because
of this young person’s sense of solidarity that you can rest assured—
when you bring home, as you must, your frustration about how
working people are getting screwed, and your agony when you can’t
stop it, and your joy when you can—your children will “get it.” They
absolutely will understand that their mother or father is on the right
side of the fight, and that’s why they’ll be proud of you.

My own personal experience with this sentiment was the best
moment of my life. It came at my sixtieth birthday party at my
favorite old-fashioned restaurant in Pittsburgh. The dinner was
arranged by my wife Karen and a mixed crowd of fifty Steelworker
staff and lawyers, family, and friends attended. A festive event with
lots of kind words from many people. The final speaker was our
daughter Molly, then a high school junior now an accomplished
young woman of 25, who is with us this evening. I’m sure she must
have spoken about how much she loved me. But what everyone
remembers was that she called me “her hero” because she had seen
with her own eyes the celebrations by our members and their
families when illegally replaced and locked out workers reclaim
their jobs and their lives. It gets no better than that.

Second, you will feel so good about your choice of career that
you might develop a Morris Berger face. When your union client is
the defendant or charged party we all know that most claims are
specious and even when they have arguable merit you seldom are
called on to defend the indefensible, by which I mean conduct
intended to harm another. And when your union client is the plaintiff
or the charging party, you are doing God’s work. In short, almost
all the time, you believe your client is right. That’s heaven on earth
for a lawyer.

Third, you will make tremendous friends. One of our outside
lawyers once defined unions as “paramilitary organizations engaged
in class warfare.” That’s overdoing it, but the combat analogy is apt
to describe the stakes in strikes and lockouts, during which you go
to battle along side international staff, local union officers, and rank
and file members in dire circumstances, where the fate of every
family in the bargaining unit is on the line. The result is that you
bond in a way that people don’t do in “normal life.” An example is
how Fred and I became close friends because of the Medco lockout.

Finally, I want to mention my dear, dear friend, Joe Lurie, who
I met on my first Steelworkers case in 1978. I was sixteen years
younger than Joe, but he had a younger brother my age, and we

instantly clicked. He was recently divorced and the most miserable
man in Philadelphia. Joe quickly became the happiest man in
Philadelphia when he met Peggy Browning in 1979 and married
her in 1981. Peggy also became the dearest of friends with Karen
and me, and a doting aunt to Molly, and we shared Joe’s grief at
Peggy’s passing in 1997. Joe is a doer not a brooder, and he dealt
with Peggy’s death by starting the Peggy Browning Fund to
perpetuate her name. The Fund has prospered and grown, and led
many idealistic law students to become proficient and committed
advocates for unions and workers. I was honored when Joe asked
me to become the Fund’s next Chair. I’m sure you’ll be hearing
from me. Oh, and by the way, when Joe married the terrific Kathy
Gosliner in 1999 he once again became the happiest man in
Philadelphia and remains so to this day.

Now a few words of thanks. First to that Canadian force of
nature named Leo Gerard, who’s the USW International President.
Leo—if you call him President Gerard it means you’re not a
Steelworker member—is a hard rock nickel miner from famed
USW Local 6500 in Sudbury, Ontario, and so was his father. What
is Leo like? Let’s listen to his own words at a recent International
Executive Board Meeting, “I get up, I get out of bed, turn on “the
news,” and get so pissed off I can’t wait to get to work.” When he gets
to work, and there’s some new corporate catastrophe visited on our
members, instead of feeling depressed and defeated, like a normal
person, he’s energized and full of righteous anger. He orders “the
Organization”—that’s Canada-speak for the International Union—into
action on all fronts. And one of those fronts is usually legal. The great
thing for me as General Counsel is that never once has Leo denied me
the resources needed to win. With Leo, there’s never a question as to
how much justice the Union can afford because he believes that justice
is our members’ due.

Next, thanks to my colleagues, past and present, at the USW Legal
Department. When Leo appointed me as General Counsel of the USW
in 2009, I was humbled to be included in that line of great labor lawyers
who succeeded Bernie Kleiman as General Counsel—Carl Frankel,
Jim English, and Paul Whitehead—and I was lucky enough to inherit
the extraordinary Legal Department they built. We have an enormously
talented cadre of lawyers, four of them former Peggy Browning
Fellows. Catch a theme here?

Finally, many thanks to my wife Karen, an architect and
community planner, who grew up here in Kensington and has put up
with me since we were married in 1984. Speaking of our marriage, I
went straight from our honeymoon to a hearing against the Right to
Work Committee in Denver. And two days after Molly was born in
1991, I left for weeks of NLRB hearings at Ravenswood Aluminum in
West Virginia, where 1700 USW members were illegally locked out—
the first of my many absences during Molly’s childhood and I thank
her for still loving me. As for Karen, it’s a wonder she didn’t leave me.
She probably would have, except that I make her laugh. Plus she
inherited the progressive gene from her mother Millie Markison, that
remarkable woman, for whom Molly is named, who, in the 1950s,
refused to name names at the cost of her teaching career. The thing that
Millie liked most about me, apart from the fact that I loved her daughter,
was that I was not only a union lawyer but a CIO union lawyer, which,
for her, cinched the deal. She would have been very comfortable in this
room and would have been overjoyed to see her son-in-law receive the
award bestowed on me today. Thank you.

—END NOTE—
1 The mission of the Peggy Browning Fund “is to educate and inspire the next
generation of advocates for workplace justice.” Law students interested in
fellowships—and law firms and unions interested in providing placements and other
support—can get information at www.PeggyBrowningFund.org. �
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WHEN THE COPS BLOW THE
WHISTLE: NEW CASES
PROVIDE LARGE

WHISTLEBLOWER AWARDS
FOR GENERAL COUNSEL,

HUMAN RESOURCE
DIRECTORS
Linda G. Burwell

National Employment Counsel, PLLC

In the first Quarter of 2017 there were three multi-million
dollar retaliation verdicts/settlements involving a General Counsel,
Chief Legal Officer or HR Director as the plaintiff.  

• InWadler v. Bio-Rad Laboratories, et al, case no. 3:15-cv-
02356, U.S. N.D. Cal., February 6, 2017, the company’s
general counsel, who alleged he was fired for reporting a
violation of the Foreign Corrupt Practices Act, was awarded
$11 million after a three week jury trial.  

• In Michele Coyle v. Regents of the University of California,
case no. RIC-1503362 (Superior Court of California),
February 8, 2017, the university’s chief compliance
counsel, who alleged she complained about gender
discrimination and was retaliated against for complaining,
was awarded $2.5 million by a jury.

• On April 20, 2017, the American Dental Association settled
two Charges of Discrimination filed with the EEOC on
behalf of the Association’s former chief compliance counsel
and human resource director, for $1.95 million, https://
www.eeoc.gov/eeoc/newsroom/release/4-20-17.cfm, April
20, 2017.  Both the chief legal counsel and the human resource
director alleged they were discharged in retaliation for
complaining about potential violations of Title VII, ADEA
and ADA violations to the Association’s Board of Directors.

This is an interesting development especially since these are
the very people who are generally entrusted with developing
corporate policies and assuring compliance.  Courts and many
different agencies make it clear that these high level executives may
be considered to be engaged in protected activity and thus protected
from retaliation even though they are directly involved in
monitoring the company’s EEO or other policies.  

The EEOC Enforcement Guidance on Retaliation and
Related Issues, effective August 2016, https://www.eeoc.gov/
laws/guidance/retaliation-guidance.cfm, is instructive on this
issue.  The Enforcement Guidance explicitly provides in part:

In the Commission’s view, all employees who engage in
opposition activity are protected from retaliation, even if they are
managers, human resources personnel, or other EEO advisors.

The statutory purpose of the opposition clause is promoted
by protecting all communications about potential EEO
violations by the very officials most likely to discover,
investigate, and report them; otherwise, there would be a
disincentive for them to do so.

The Enforcement Guidance recognizes that these individuals
are not automatically protected and identifies the requirements:

A managerial employee with a duty to report or investigate
discrimination still must satisfy the same requirements as any
other employee alleging retaliation under the opposition
clause—meeting the definition of “opposition,” using a
manner of opposition that is reasonable, and having a
reasonable good faith belief that the opposed practice is
unlawful (or would be if repeated), as well as proving a
materially adverse action, the requisite causation, and liability.

The Enforcement Guidance provides the following as examples
of “Opposition”:

Protected opposition includes actions such as: complaining
or threatening to complain about alleged discrimination
against oneself or others; providing information in an
employer’s internal investigation of an EEO matter; refusing
to obey an order reasonably believed to be discriminatory;
advising an employer on EEO compliance; resisting sexual
advances or intervening to protect others; passive resistance
(allowing others to express opposition); and requesting
reasonable accommodation for disability or religion.

EXAMPLE 7—“Advising an employer on EEO
compliance”—specifically provides: 

XYZ Corp.’s human resources manager came to believe
that the company was improperly denying certain
requested reasonable accommodations to which
individuals with disabilities were entitled under the
ADA. Shortly after she reported this to supervisory
management, her employment was terminated. Even
though her reports to supervisors fell within the ambit
of her managerial duties, her reports of unlawful
company actions were protected opposition. Protected
activity includes EEO complaints by managers, human
resources staff, and EEO advisors—even when those
complaints happen to grow out of the individual’s job
duties—provided the complaint meets all the other
relevant requirements for protected activity.

Many would argue the above is too broad and is just another
example of the EEOC attempting to preemptively make law.  Others
would suggest it is an example of the EEOC attempting in a proactive
fashion, to identify who is protected and how they are protected.
Nevertheless, since courts have not completely resolved the issue of
what activity is deemed to be opposition activity, and since there are
many different statutes providing protection each with different
requirements for someone to be considered to be engaged in protected
activity, companies are wise to take note of these examples when they
are reviewing employment actions. This applies to all levels of the
employment hierarchy, including those at the very top of an organization.  

In each of the above three cases generating the multi million
dollar awards, the company argued that there was a legitimate
reason for its actions.  Query whether the company’s position would
have been bolstered had it conducted an investigation before the
company took adverse action?  Query also and more importantly,
whether had the company conducted an independent investigation,
it would have been able to discover that there were problems and
would have been able to correct these problems?   An independent
investigation may help to refute the causal connection between the
protected activity and the adverse employment action.  
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(Continued on page 8)

The EEOC appears again to attempt in a proactive fashion, to
provide guidance on the complaint and review process.  On January
10, 2017, the EEOC submitted for public input and comment,
PROPOSED Enforcement Guidance on Unlawful Harassment, and
extended the time for public input until March 21, 2017 https://
www.regulations.gov/docket?D=EEOC-2016-0009. After reviewing
the public input, the Commission will consider appropriate revisions
to the proposed guidance before finalizing it.  If historic time frames
for the process hold true, we might expect the EEOC to promulgate
new guidelines by late August, 2017.

The EEOC Proposed Guidance provides in part:

Effective and Accessible Harassment Complaint System

An effective harassment complaint system welcomes
questions, concerns, and complaints; encourages employees
to report potentially problematic conduct early; treats alleged
victims, complainants, witnesses, alleged harassers, and
others with respect; operates promptly, thoroughly, and
impartially; and imposes appropriate consequences for
harassment or related misconduct, such as retaliation.

For example, an effective harassment complaint system:   

• Is fully resourced, enabling the organization to respond
promptly, thoroughly, and effectively to complaints;

• Is translated into all languages commonly used by
employees;

• Provides multiple avenues of complaint, if possible;

• Provides prompt, thorough, and neutral  investigations;

• Protects the privacy of alleged victims, individuals
who report harassment, witnesses, alleged harassers,
and other relevant individuals to the greatest extent
possible, consistent with a thorough and impartial
investigation and with relevant legal requirements;

• Includes processes to determine whether alleged
victims, individuals who report harassment,
witnesses, and other relevant individuals are
subjected to retaliation, and imposes sanctions on
individuals responsible for retaliation;

• Includes processes to ensure that alleged harassers
are not prematurely presumed guilty or prematurely
disciplined for harassment; and

• Includes processes to convey the resolution of the
complaint to the complainant and the alleged harasser
and also, where appropriate, the preventative and
corrective action taken as a result.

While managing whistleblower issues involving the company’s
General Counsel, HR Director or other highly placed executives presents
some unusual features—they may be privy to the company’s most
sensitive information and be charged with managing effective
compliance—the EEOC’s guidance and the three cited cases all suggest
that, in the end, these individuals enjoy the same whistleblower
protections in the organization and an effective complaint system,
including a prompt, thorough and impartial, investigation may help the
company 1) make correct employment decisions regarding the
whistleblower, 2) review and correct any alleged improper actions, and
3) help protect the company in the event of whistleblower litigation. �

ONE TO WATCH?
                                                                                             

Mark H. Cousens

Lawnotes for Fall 2016 included a comment by our colleague
Richard Hooker on a case pending in the Michigan Supreme Court
which he rightly labeled “one to watch.” However, the comment
incorrectly indicated that leave to appeal had been granted when
it has not. And it also gave undeserved praise to a dissent written
by Judge Henry Saad.

THE 2010 LITIGATION

The matter involves a 2010 decision by the Michigan
Legislature to forcibly extract 3% of the earnings of every current
Michigan public school employee for the purpose of paying for
post employment health care for current retirees. The levy was
imposed on every person working for a public school without their
consent. Apparently the Legislature reasoned that current
employees should pay for current retirees because the employees
will someday receive retiree health care themselves.

The premise was false. In fact, the Legislature created a Ponzi
scheme in which current employees pay the cost of health care for
retirees although the current employees do not have any assurance
that health care will be available for them when they retire.

Article IX § 24 of the Michigan Constitution provides: “The
accrued financial benefits of each pension plan and retirement
system of the state and its political subdivisions shall be a
contractual obligation thereof which shall not be diminished or
impaired thereby.” 

This section was included in the 1963 Constitution to insure
that future legislatures would not invade retirement funds to pay
current expenses. So an employee’s contributions to their retirement
fund are protected. However, health care is not protected.

In Studier v Michigan Public School Employees Retirement
Board, 472 Mich 642 (2005), the Supreme Court held that retiree
health care is not an “accrued financial benefit” and not protected
by the Constitution. The decision makes clear that retiree health
care is not guaranteed and that the Legislature has no duty to
continue to fund it or offer it to retirees. This means that school
employees who paid 3% of their wages to fund the health care of
others have absolutely no assurance that they will receive health
care insurance when they retire. Their payments benefit others
with no assurance of a concomitant benefit to themselves.  

In 2010, labor organizations representing current school
employees filed suit in the Court of Claims challenging the
compulsory extraction from their paychecks. They asserted that the
extraction was so arbitrary as to be a violation of the substantive
due process provisions of the 14th Amendment and that the
extraction was a taking under the 5th Amendment. Plaintiffs
prevailed in the Court of Claims. They also prevailed in the
Michigan Court of Appeals in a 2012 decision, AFT Michigan v
State of Michigan, 297 Mich App 597. Those courts each found the
involuntary extraction arbitrary and unconstitutional. The Attorney
General appealed the decision to the Michigan Supreme Court.



Page 8                                                                                                                                                 LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2017)

ONE TO WATCH?
(Continued from page 7)

THE 2012 LITIGATION

In 2012, apparently anticipating an adverse outcome in this
litigation, the Legislature again amended the School Employees
Retirement Act. The 3% extraction was made optional; individuals
could opt out of paying it. Those who opted out would no longer
be eligible for retiree health care themselves. So each public
school employee had to decide whether the expenditure was
worthwhile. But health care was still not guaranteed. 

The 2012 statute did not guarantee that retirees would receive
health care. Instead the law told employees that their contributions
would be refunded if health care was not given them. But the
refund terms were outrageous. Refunds would be paid over 60
months after the retiree reached age 60 with interest at 1.5%. The
State of Michigan would have the benefit of the money paid for
what could be decades and would receive the actual interest on
those sums. In short, individuals who opt in agree to make a low
interest loan to the State of Michigan which will be repaid under
outrageous terms.

This scheme was also challenged by labor organizations
representing public school employees. The statute made other
changes to the Retirement Act which were also challenged; those
are not relevant for this comment. The labor organizations
argued that the refund terms constituted a taking of the actual
value of the interest on the monies taken by the State (the
Retirement Act states that the Retirement System will assume
an 8% return on its investments; the refund pays 1.5%).
However, the argument was rejected in an opinion by Justice
Markman who held, in essence, that people who opt into the plan
take their chances even if the terms were outrageous. Those
participating agreed to the terms no matter how unreasonable.
In other words, the State could take advantage of its citizens so
long as they agreed to be robbed.

THE REMAND

The 2010 case was not made moot by the changes in the law
since the 2012 changes were not retroactive. The Supreme Court
agreed. It held in abeyance the appeal of the 2010 decision of the
Court of Appeals until it decided the 2012 case. It then remanded
the older case to the Court of Appeals for consideration in light
of its decision in the 2012 matter. 

On remand the Court of Appeals readopted its earlier
decision. AFT Michigan v. State of Michigan (On Remand), 315
Mich. App. 602 (2016). The 2010 statute was again rejected
because, in essence, it is outrageous. The State of Michigan
arbitrarily selected a group of individuals to pay for retiree health
care because there was a chance that they would receive it
themselves. It’s a bit like charging people driving Eight Mile Road
for repairs to Seven Mile Road because the drivers might someday
drive on that road. 

The dissenting judge (whose opinion was praised in Law
Notes as “well reasoned”) relied on questionable authority which

said, in essence, that the 14th Amendment cannot do the work of
the 5th even if the 5th Amendment did not apply. The self-
contradictory logic is neither well reasoned nor current law. 

The Michigan Attorney General refused to support an
appeal to the Supreme Court. He so informed the Governor. 
Mr. Snyder then procured private counsel (at State expense) 
to file an application for leave to appeal. The application was
filed in September 2016 and remains pending. The labor
organizations have urged to Court to refuse to consider the 
case and permit the decision of the Court of Appeals to stand.
Nearly eight months have elapsed without a response from the
Supreme Court.

YES, A CASE TO WATCH

It is true that this is a case to watch because 200,000 public
school employees are owed nearly a billion dollars involuntarily
extracted from them. These public school employees have 
had their paychecks diminished without their consent. The State
of Michigan elected to seize the assets of one group of people to
benefit others. That is an unreasonable exercise of state power
without precedent in this State’s history. We can only hope 
that the Supreme Court will recall that there are limits to legislative
power and that the 2010 statute exceeded them. Stay tuned.

UPDATE:

The Supreme Court granted leave to appeal from the Court
of Appeals decision on May 31. Briefs will be filed this
summer. It is likely that the case will be argued in the winter of
2018. �

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,
trends in the law, practice skills or techniques,
professional issues, new books and resources, etc.
They can be objective or opinionated, serious or light,
humble or (mildly) self-aggrandizing, long or short,
original or recycled. They can be articles, outlines,
opinions, letters to the editor, cartoons, copyright-free
art, or in any other form suitable for publication.

For information and publication guidelines,
contact Lawnotes editor Stuart M. Israel at Legghio
& Israel, P.C., Suite 600, 306 South Washington,
Royal Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.

LOOKING FOR
Lawnotes

Contributors!
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My wife the shrink is running for a position with the
American Psychological Association. A colleague endorsing
her candidacy wrote that she had “the intellect, temperament,
and conscience” to be a fine leader. I’m very proud, of
course, and happy to brag about her, but that’s not the point
of this column. The point is to ask whether that description
would be appropriate for a labor arbitrator.

Intellect and temperament certainly. Background and
experience, education and training, even the much fuzzier
notions of character and integrity all belong in the
recommendation of an arbitrator. But conscience? I’ve never
read a recommendation—or written one—that praised an
arbitrator’s conscience. Why not?

On another note, I was at a party not long ago for a
friend who was retiring from a big, national law firm. The
head of the firm gave a speech in which he called my friend
“the conscience of the firm.” I remember thinking there
could be no higher praise.

So how is it that I am so proud of my wife and so
impressed with my friend for something that doesn’t even
come up when we’re talking about people in my field? Is
conscience really irrelevant to what labor arbitrators do?
Would it be better for everyone if arbitrators, in addition to
consulting the CBA and the relevant old decisions, also
consulted their conscience?

It is a tempting notion, but the answer is no. What
conscience gets you is an outcome-driven decision. And an
outcome-driven decision is like telling off your boss. It
makes you feel good for a little while, but it rarely turns out
to be a good idea in the long run.

A colleague of mine sent along a news story that makes
the point. Here are the first few paragraphs from the
Washington Post:

Two years after a Kentucky county clerk stirred
national attention for refusing to issue marriage
licenses to same-sex couples, a family court judge
in the same state announced he will no longer hear
adoption cases involving gay parents, calling his
stance on the issue “a matter of conscience.”

Judge W. Mitchell Nance, who sits in Barren and
Metcalfe counties in Kentucky, issued an order
Thursday saying he believes that allowing a
“practicing homosexual” to adopt would “under no
circumstance” promote the best interest of the child.

Now here comes the hard part. Judge Nance isn’t

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

allowed to give vent to his conscience, and neither am I. It
is an error for me to make arbitration decisions based on my
personal beliefs no matter how deeply-held and sincere they
are, and no matter how much wiser and more enlightened
my views are than Judge Nance’s. That’s just not how it
works.

The parties negotiate their CBA. Respect for the
parties requires that an arbitrator called upon to interpret the
language of the CBA does so consistent with the parties’
intent. Their intent. Not what would have been the
arbitrator’s intent. Or what should have been the parties’
intent. Or what would have been smart or fair or just or
wise. Their intent. The arbitrator’s conscience has nothing
to do with it.

Democracy works the same way. The winner of an
election is not always the best leader. Sometimes the
winner is an idiot or worse. But when that happens, we
know what we need to do. We need to educate and
organize and get out the vote. It is tempting to say “We
know who the best leader is, but we can’t rely on the voters
to elect her, so let’s just bypass the voters and do what we
know is right.” That would be a monumentally bad idea.
As long as the incumbent doesn’t incinerate the planet or
suspend future elections, we will have a chance to do
better next time.

It’s true that democracy is a very bad form of
government, but it’s also true that all the alternatives are
worse. And it’s true that labor arbitration based on
interpretation of the language of a CBA is a very bad form
of workplace dispute resolution. But relying on the
conscience of the arbitrator would be even worse. �

MICHIGAN
WHISTLEBLOWERS’

PROTECTION ACT NUANCES
UPDATE
Megan B. Boelstler
Legghio & Israel, P.C.

In the Spring 2017 Lawnotes, I reported on the
“attorney quirk”—that a report to an attorney, as a member
of the bar, counts as a report to a public body under the
WPA. McNeill-Marks v. MidMichigan Medical Center-
Gratiot, 2016 WL 3351621 at *9-10. The Supreme Court
may examine this issue. The Court heard oral argument on
April 12, 2017 on whether to grant defendant-appellant
MidMichigan Medical Center-Gratiot’s application for
leave to appeal, or take other action.

I will provide another update when the Supreme Court
issues its decision. �
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UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Decisions on EEOC Subpoenas Entitled to Review
The question before the Supreme Court in McLane v. EEOC,

137 S. Ct. 1159 (2017) was whether the standard of review for
determination to enforce or quash an administrative subpoena
should be de novo, or if the trial court decision should be reviewed
for abuse of discretion.  A former employee of McLane filed an
Equal Employment Opportunity Commission (EEOC) charge
alleging that the company’s practice of requiring employees
returning from maternity leave to take a strength test was unlawful
sex discrimination.  In response to the EEOC’s investigation of the
charge, McLane disclosed that it requires all employees returning
to a physically demanding position from a leave of absence in
excess of 30 days to pass the strength test.  McLane provided the
EEOC information about the gender, job class, reason for taking
the test and pass/fail result for individuals who had taken the test.
McLane did not provide the EEOC with the person’s name or social
security number or, if the employee had been terminated, the reason
for the termination.  The EEOC issued an administrative subpoena
for the information that McLane refused to provide.  McLane
petitioned the EEOC to modify or revoke the subpoena, but the
Commission denied the request.  McLane persisted in its refusal to
produce the information, leading the EEOC to file an enforcement
action in the United States District Court for the District of Arizona.  

The trial court held that the EEOC was entitled to the
following information:  “the gender of each test taker, the date the
test was given, the score the test taker received, the position for
which the test was taken, the passing score for the position in
question, and any adverse employment action imposed within 90
days of an employee’s taking the test.”  US EEOC v McLane Co,
Inc., 804 F3d 1051, 1054 (CA 9 2015), cert gtd in part sub nom.
McLane Co, Inc. v EEOC, No. 15-1248, 2016 WL 1366460 (US
September 29, 2016).  The trial court denied the EEOC’s request
for “the name, social security number, last known address and
telephone number for each test taker; and for those employees
who were terminated after taking the test, the reasons for
termination.”  Id.  The EEOC appealed.  The Ninth Circuit Court
of Appeals reviewed the decision de novo and reversed and
remanded.  McLane successfully sought cert.

The Supreme Court, citing a “longstanding practice [that] . . .
predates even Title VII itself,” held that decisions regarding EEOC
subpoenas should be reviewed for abuse of discretion.  McLane,
137 S. Ct. at 1167. The Court noted that the district court is in the
best position to make the case-specific decision as to whether the
material requested is relevant to the charge or if the request is unduly
burdensome. The Court further recognized the “considerable
experience” the district courts have in making relevancy and
reasonableness determinations in other contexts, and that deferential
review “streamlines the litigation process by freeing appellate courts
from the duty of reweighing evidence and reconsidering facts
already weighed and considered by the district court.”  Id. at 1168.
The Supreme Court vacated the Court of Appeals judgment and
remanded the case for further proceedings. 

Solomon’s Continued Service Violated the FVRA
In NLRB v. SW General, Inc., 137 S. Ct. 929 (2017), the

Supreme Court tasked itself with answering an important question
as to the interpretation of the Federal Vacancy Reforms Act (FVRA),
5 USC 3345 et seq.  Many government jobs are filled through
nomination by the President, followed by confirmation by the Senate.
In the event of a vacancy in one of these positions, the FVRA
provides that the “first assistant” to the vacant post takes over in an
acting capacity, provided that the first assistant had acted in that
capacity for at least 90 days within the prior year.  Alternatively, the
President can appoint an official in another office of the Executive
Branch, provided that official had been confirmed by the Senate.  As
a final option, the President can designate a senior official in the same
agency in which the vacancy occurred, provided that senior official
had worked for the agency for at least 90 days. An acting officer can
serve no longer than 210 days and cannot be nominated to fill the
vacated position, unless the acting officer had been confirmed by,
and the appointment of that person to fill the vacancy is approved by,
the Senate.  Per the FVRA, any action taken by an acting officer who
sits in violation of the FVRA has no force and effect.  

The general counsel of the NLRB is appointed by the President,
with the advice and consent of the Senate.  In June 2010, the NLRB
general counsel resigned and then-President Obama tapped Lafe
Solomon, Director of the NLRB’s Office of Representation Appeals,
to serve as acting general counsel.  After Solomon had served in an
acting capacity for six months, President Obama nominated him to
become the new general counsel. The Senate rejected the
nomination; the President resubmitted it.  The President ultimately
withdrew Solomon’s nomination and, instead, nominated Richard
Griffin to fill the position. The Senate confirmed Griffin’s
appointment on October 29, 2013. 

Solomon served as acting general counsel from June 21, 2010
until November 4, 2013.  While serving in an acting capacity,
Solomon was involved in NLRB proceedings surrounding an
unfair labor practice charge filed by International Association of
Fire Fighters Local I–60, AFL–CIO against SW General, Inc.
After an administrative law judge ruled that SW General had
committed an unfair labor practice, the company filed exceptions
to the decision.  Included in those exceptions was that the NLRB
complaint was invalid because once the President nominated
Solomon to fill the general counsel position, by operation of the
FVRA, Solomon became disqualified from serving in an acting
capacity.  The NLRB adopted the ALJ’s findings and did not
address the FVRA issue.  Southwest and the NLRB petitioned the
District of Columbia Circuit for review. The NLRB argued that
the FVRA provision disqualifying acting officers from nomination
to fill the vacancy applies only to first assistants appointed to
acting capacity.  Southwest, on the other hand, argued that the
FVRA prohibition applied to any individual appointed to serve as
an acting officer.  The DC Circuit agreed with Southwest and
vacated the NLRB’s order.  The NLRB successfully petitioned the
Supreme Court for review.

The Supreme Court engaged in a painstaking analysis of the
language of the FVRA (including a surprising reference to the
British punk-rock band, “The Clash”) to ultimately conclude that
once President Obama nominated Solomon to permanently fill the
position of NLRB general counsel, he became ineligible to hold
that position in an acting capacity.  Instead, the Court held, the
President could have tapped any one of the almost 250 senior
NLRB employees or any other individual in a Presidential
appointment and Senate Conformation office to serve as acting
general counsel.  Because President Obama did not do this,
Solomon’s continued, post-nomination service as NLRB general
counsel violated the FVRA.  The Supreme Court affirmed the
judgment of the Court of Appeals. �
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(Continued on page 12)

MERC UPDATE
Andrew J. Gordon 
White Schneider PC 

A summary of two recent decisions issued by the Mich igan
Employment Relations Commission (the “Commission”) follows.
Decisions of the Commission may be reviewed on the Bureau of
Employment Relations’ website at www.michigan.gov/merc.

Interurban Transit Partnership -and- Amalgamated Transit
Union Local 836, Case Nos. CU15 I-025; C15 H-015 (February
16, 2017).

The Amalgamated Transit Union Local 836 (Union) filed an
unfair labor practice charge on August 7, 2015, on behalf of its
bargaining unit of transit workers. The charge alleged the
Interurban Transit Partnership (Employer) violated § 10(1)(a) of
PERA by threatening to discipline employees for passing out
leaflets on the platform at the Employer’s Central Station
concerning the parties’ ongoing contract dispute. The Union then
amended its charge on September 4, 2015. The amended charge
further alleged that the employer also violated its duty to bargain
by: (1) proposing to terminate a Defined Benefit Retirement Plan
(Pension Plan); (2) declaring an impasse prior to exhausting
negotiations and threatening to unilaterally terminate the Pension
Plan; and (3) communicating directly with unit employees in
September 2015. The Employer filed its own charge on September
11, 2015, alleging that the Union bargained in bad faith by: (1)
engaging in dilatory tactics including a refusal to fully participate
in fact-finding; (2) engaging in regressive bargaining; (3) evading
its bargaining obligation over the Pension Plan; and (4) unlawfully
negotiating over an illegal subject of bargaining. A joint hearing
was held before Administrative Law Judge (ALJ) Julia C. Stern,
whereby on July 14, 2016, she found the Employer violated §
10(1)(a) of PERA by banning off-duty employees from leafletting
on the platform at the Employer’s Central Station, and
recommended all other charges by the Union and the Employer
be dismissed. Both parties filed exceptions.

As to the issue raised by the Union in its initial charge, the
Commission disagreed with ALJ’s Stern’s finding that the
Employer violated § 10(1)(a) of PERA by banning off-duty
employees from leafletting at the Employer’s Central Station. The
Commission looked to law from the National Labor Relations
Board (NLRB), to draw a distinction between an employer placing
limitations on verbal solicitation and limitations on the distribution
of written materials. The Commission discussed that while NLRB
cases hold an employer may not generally regulate solicitation
among off-duty employees, the Commission highlighted several
cases where the NLRB and appellate courts have permitted greater
limitations on the distribution of written material by off-duty
employees in work areas. Further, the Commission noted the
Employer had a well-publicized and longstanding policy against
employee solicitation at the Central Station. Therefore, when the
employer banned two employees from distributing written
material at the Employer’s Central Station, and threatened them
with discipline if they did not cease distributing materials, the
Commission found the Employer did not violate PERA by
enforcing its policy against distribution in a work area.

As to the allegations by the Union that the Employer violated
its duty to bargain, the Commission upheld ALJ Stern’s
determination that the Employer did not violate its duty to bargain.
The Commission found that the contractual language concerning

the Pension Plan allowed the parties to change the Plan by
agreement, and the Employer’s bargaining position was simply a
proposal to mutually agree on a new Pension Plan. Further, despite
the Employer’s denying it declared an impasse, the Commission
found that the Employer’s actions did constitute a declaration the
parties had reached an impasse. However, the Commission agreed
with the ALJ that the Employer was not unreasonable to declare
an impasse given the parties were still far apart in their
negotiations over wages and eight other issues. The Commission
determined the parties had in fact reached a good faith impasse as
of August 31, 2015. Lastly, the Commission held that the
Employer’s communications to Union members during bargaining
were not unlawful direct communication because they merely
conferred factual information. Thus, the Commission upheld ALJ
Stern’s ruling dismissing the Union’s charge the Employer
violated its duty to bargain in good faith.

The Commission examined the Employer’s exceptions to ALJ
Stern’s dismissal of its charge against the Union. The Commission
noted that it has consistently stated that the failure of a party to
utilize fact finding to the maximum extent necessary may be
viewed as a lack of good faith. However, the Commission held
that the Union’s attempt to delay fact finding or fully participate
in the hearing scheduled for May 19, 2015, was not a violation of
the Union’s duty to bargain in good faith. Since the Employer had
proposed terminating or freezing the Pension Plan, the Union
acted reasonably in trying to locate other counsel with special
knowledge in this area. Given the complex nature of pension
negotiations, the Union’s new counsel acted reasonably by asking
for an extension after being retained on May 16th just days before
the scheduled hearing. The Commission also held that the Union’s
hard bargaining over the Pension Plan did not indicate a violation
of the Union’s duty because the Union believed that retaining the
Pension Plan was in the best interests of its members. The
Employer pointed to several Union proposals in arguing the Union
had engaged in regressive bargaining. However, the Commission
noted that none of these proposals had been previously accepted
by the Employer. Thus, the Commission found that the Union had
not engaged in regressive bargaining by making less favorable
proposals because issues of regressive bargaining can be
determined only on a totality of the circumstances.

Henry Ford College -and- Henry Ford Community College
Federation of Teachers AFT, Local 1650 -and- Henry Ford
Community College Administrators’ Association, Local 71, Case
Nos. UC14 J-014; UC15 B-005 (April 12, 2017)

On October 3, 2014, the Henry Ford Community College
Federation of Teachers, AFT, Local 1650 (Local 1650) filed a unit
clarification petition with the Michigan Employment Relations
Commission (Commission) seeking to clarify its bargaining unit
to include the position of Manager of Teaching and Support
Services. On February 24, 2015, the Henry Ford Community
College Administrators’ Association, Local 71 (Local 71) also
filed a unit clarification petition seeking to clarify its bargaining
unit to include the positions of Learning Lab Coordinator and
Project Assistant/Manager. The two petitions were consolidated
and an evidentiary hearing was held before Administrative Law
Judge (ALJ) Travis Calderwood on September 24, September 25,
and October 27, 2015. At the hearing, Local 71 withdrew its
Petition as relating to the Project Assistant/Manager position.

The Commission determined the Local 1650’s unit is
comprised primarily of full-time faculty members who normally
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MERC UPDATE
(Continued from page 11) MERC NEWS

Ruthanne Okun, Director
D. Lynn Morison, Staff Attorney
Bureau of Employment Relations

• MERC Act 312 Arbitrator/Fact Finder Training Program –
Please save the date of Friday, October 20, 2017 for the Michigan
Employment Relations Commission Act 312 Arbitrator/Fact Finder
Training at the MSU College of Law in East Lansing.  The Act 312 statute,
at MCL 423.235(3), charges the Commission with establishing the
qualifications and training for an individual to serve as an Act 312 panel
chairperson. The Commission has similarly established the qualifications
and training for fact finders and has determined that attendance at the
October training is mandatory for all panel members, absent the granting
of a waiver for extraordinary circumstances. A limited number of
advocates and other labor relations professionals will be in attendance.
Please review the MERC website at www.michigan.gov/merc for more
details, including information concerning agenda items and registration. 

• Commission Receives Limited Exemption From Open
Meetings Act – Section 3(7) of the Open Meetings Act (OMA) exempts
certain agencies from the OMA’s requirements when deliberating the
merits of a case.  Those agencies include: the Compensation Appellate
Commission, the Employment Security Board of Review, the State
Tenure Commission, and the Public Service Commission. Since
MERC’s responsibilities run parallel to the exempt boards and agencies,
the Legislature amended the OMA to add the Commission to the list of
agencies exempt from the OMA when deliberating the merits of a case.
Even with this amendment, MERC business may be conducted only at
an open meeting, and Commission decisions will still be made at a
meeting open to the public.

• Changes to Public School Strike/Lockout Law – The
Michigan Legislature amended § 2a of PERA to change the law
addressing strikes at public schools.  The amendment, Act 194 of 2016,
became effective September 19, 2016.  Act 194 made two major
changes with respect to MERC procedures in cases where it is alleged
that public school employees engaged in a strike.  The first major change
is the addition of parties authorized to file a notice of strike.  Prior to
the amendment, only the public school employer could file a notice of
strike.  Act 194 provides that either the public school employer or the
superintendent of public instruction can file a notice of strike.  If neither
the public school employer nor the superintendent of public instruction
file such notice, a parent or guardian of a child enrolled in the school at
which the strike is alleged to be taking place can file the notice.

The second major change made by Act 194 is the bifurcation of
the hearing process.  First, the Commission will hold a hearing with
the party that files the notice of strike and the representative of the
bargaining unit alleged to be on strike.  If the Commission finds that a
strike occurred, the public school employer or the superintendent of
public instruction will have five business days from the date of that
decision to notify the Commission of the names of the employees
alleged to have participated in the strike, and to serve a copy of the
notice on each employee alleged to have participated in the strike.  At
that point, each public school employee named on that notice will have
ten days from the date the notice was served on him or her to file an
affidavit challenging the presumption that he or she participated in the
strike.  Next, a hearing will be held with respect to each employee who
has challenged the presumption that he or she participated in the strike.
Those employees named in the notice who fail to file an affidavit
denying participation in the strike will be subject to statutory penalties.

Members of the BER staff have drafted new Commission rules
for the strike and lockout process and (at the time this article goes to
press) are waiting for those proposed rules to be approved by the
Legislative Services Bureau.  The BER staff has also prepared forms
to be used with the new procedures and use of such form will be
mandatory.  Once the proposed rules have been approved, the new rules
and forms will be posted on the Commission’s website. �

work on ten-month schedules. Whereas Local 71’s unit is
comprised of administrative staff employed full time for 48 weeks
per year. In May 2013, the College experienced a significant
budget deficit which led it to restructure several departments. The
College restructured the Academic Affairs department to create
the Teaching and Learning Services division. 

The College also created the Center for Teaching Excellence
and Innovation (CTEI) under the banner of the Teaching and
Learning Services division. The College created a new full-time
Manager of Teaching and Support Services position combining
oversight of the Teaching and Learning Services division and
oversight of the curriculum catalog. Testimony at the hearing revealed
the position’s duties regarding curriculum were limited to a
management of the process by which curriculum is approved but not
in the creation or evaluation of curriculum. The same was true for
the Manager’s assessment and professional development duties. The
College initially placed this position in Local 71’s bargaining unit. 

Prior to the creation of the Learning Lab Coordinator
position, the Learning Lab/Tutoring Center (Lab) had been staffed
by faculty members on a part-time basis. The responsibilities for
the position include management and oversight of the Lab and
scheduling and supervision of the Lab’s part-time faculty tutors,
full-time and part-time support employees, and student workers.
Initially, there was some disagreement over the proper
classification of this position, and while it was placed in the Local
1650 unit, the position came with a 48-week schedule and non-
work days like those provided to Local 71 members. 

The Commission referred to its recent summation of how it
handles unit clarification petitions in University of Michigan, 29
MPER 23 (2015). In so stating, the Commission reiterated that unit
clarification is appropriate with newly established classifications or
within an existing classification that has undergone recent
substantial changes in duties and responsibilities. This does not
include situations where a position includes the same job duties
simply under a new title. When a position is genuinely new, the
Commission will defer to the employer’s good faith determination
over which bargaining unit to place the new position if it is
reasonable and the position shares a community of interest with the
unit in which it is placed.

In finding that the Manager of Teaching and Support Services
position was properly placed in Local 71, the Commission noted
that certain of the Manager’s duties had been done by Local 71
members before the College created the position. The Commission
found the Manager position shared a community of interest with
both units; therefore, the Commission refused to substitute its
judgment for the judgment of the College and held that the Manager
of Teaching and Support Services was properly placed in Local 71.
Likewise, the Commission found the Learning Lab Coordinator
shared a community of interest with the Local 1650 teaching faculty
because of the typical “synergistic efforts” between faculty and
supportive professional staff. The Commission also noted that this
position was placed in the Local 1650 bargaining unit as a part of
an agreement between the College and Local 1650 and the Learning
Lab Coordinator is a tenure-track position like many positions
already represented by Local 1650. Thus, the Commission decided
not to upset its prior policies and the agreement reached between
the College and Local 1650. Therefore, the Commission denied
both unit clarification petitions. �
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MICHIGAN SUPREME COURT
2016 DECISIONS ABOUT

ARBITRATION 
Lee Hornberger

Arbitrator and Mediator

The Michigan Supreme Court issued three decisions in 2016
about arbitration. Altobelli v Hartmann1 and Beck v Park West
Galleries, Inc2 concerned the scope of the agreement to arbitrate.
Ronnisch Construction Group, Inc v Lofts on the Nine, LLC, 3

concerned attorney fees in a construction lien arbitration case.

In Altobelli the Supreme Court ruled that plaintiff’s tort
claims against the individual principals of a law firm fell within
the scope of an agreement to arbitrate that required arbitration for
any dispute between the law firm and a former principal. The
plaintiff, a former principal of the firm, challenged actions that
the individual defendants had performed in their capacities as
agents carrying out the business of the firm. The plaintiff was
attempting to bypass the agreement to arbitrate by suing the
individual principals in a court proceeding rather than the law firm
in an arbitration proceeding. The Supreme Court ruled that this
was a dispute between the firm and a former principal that fell
within the scope of the agreement to arbitrate and was subject to
arbitration. The Supreme Court reversed those portions of the
Court of Appeals opinion4 which had held the matter was not
subject to arbitration. Altobelli instructs us that the wording of the
agreement to arbitrate is vitally important and, regardless of how
much work goes into the drafting of the agreement to arbitrate,
there are risks of unintended consequences. 

Beck partially reversed the Court of Appeals5 and discussed
whether an arbitration clause contained in invoices for artwork
purchases applied to disputes arising from prior artwork purchases
when the invoices for the prior purchases did not refer to
arbitration. The Supreme Court held that the arbitration clause
contained in the later invoices cannot be applied to disputes arising
from prior sales with invoices that did not contain the arbitration
clause. The Supreme Court reversed that part of the Court of
Appeals judgment that extended the arbitration clause to the
parties’ prior transactions that did not refer to arbitration.

In Beck, the Supreme Court specifically recognized the policy
favoring arbitration of disputes arising under collective bargaining
agreements but said this does not mean arbitration arising under
an agreement to arbitrate between parties outside of the collective
bargaining context applies to any dispute arising out of any aspect
of their relationship.6

Beck is a teaching point that the wording of the agreement 
to arbitrate is crucial and has to be given very important
consideration.

Altobelli and Beck are consistent with prior Supreme Court
decisions about the importance of the language of the agreement
to arbitrate. 7

The Supreme Court ruled in Ronnisch Construction Group,
Inc (Justices Viviano, Markman, McCormack, and Bernstein), a
construction lien and attorney fee case, that the plaintiff can seek

attorney fees under MCL 570.1118(2), of the Construction Lien
Act (CLA), where the plaintiff received a favorable arbitration
award on a related breach of contract claim but did not obtain a
judgment on its construction lien claim. The arbitrator did not
address the attorney fee claim but reserved that issue for the
Circuit Court. According to the Supreme Court, the Circuit Court
may award attorney fees to the plaintiff because the plaintiff was
a lien claimant who prevailed in an action to enforce a
construction lien through foreclosure. This opinion affirmed the
Court of Appeals.8

Justices Young, Zahra, and Larsen dissented. They said the
Legislature communicated that recovery of CLA attorney fees is
authorized only to parties who prevail on a construction lien. The
CLA attorney fees provision only allows a court to award fees to
a lien claimant who is a prevailing party. Because the plaintiff did
not meet the definition of a CLA lien claimant, and because it
voluntarily extinguished its lien claim before the Circuit Court
could have so determined, the plaintiff was not entitled to attorney
fees.

Ronnisch Construction Group, Inc teaches us that (1) a lienee
can be subject to CLA attorney fees in an arbitration proceeding,
and, (2) according to three dissenting Justices, there might be a
risk in accepting payment after the award but before confirmation.

—END NOTES—
1 499 Mich 284 (2016).

2 499 Mich 40 (2016).

3 499 Mich 544 (2016).

4 Altobelli v Hartmann, 307 Mich App 612 (2014).

5 Beck v Park West Galleries, Inc, unpublished opinion per curiam of the Court of
Appeals, issued March 3,  2015, Docket No 319463.

6 See generally Kaleva-Norman-Dickson Sch Dist No 6 v Kaleva-Norman-Dickson
Sch Teachers’ Ass’n, 393 Mich 583 (1975).

7 The following pre-2016 Supreme Court decisions highlight the importance of the
wording of the agreement to arbitrate. 

Wireless Toyz Franchise, LLC v Clear Choice Commc’n, Inc, 493 Mich 933
(2013), in lieu of granting leave to appeal, reversed the Court of Appeals, for the reasons
stated in the Court of Appeals dissent, Docket No 303619 (May 31, 2012), and reinstated
the Circuit Court order confirming the arbitration award. The Court of Appeals dissent,
approved by the Supreme Court, said the stipulated order to arbitrate intended that the
arbitration would include claims beyond those already pending in the case because the
stipulated order allowed further discovery, gave the arbitrator powers of the Circuit
Court, and the award would represent a full and final resolution of the matter. This
meant, according to the Supreme Court, that claims not pending at the time the order to
arbitrate was entered were not outside the scope of the arbitrator’s powers. 

In Hall v Stark Reagan, PC, 493 Mich 903 (2012), a four to three majority
decision of the Supreme Court reversed that part of the Court of Appeals decision, 294
Mich App 88 (2012), which had held the matter was not subject to arbitration. The
Supreme Court reinstated the Circuit Court order ordering arbitration concerning the
motives of the defendant shareholders in invoking the separation provisions of the
Shareholders’ Agreement. According to the Supreme Court majority, this, including
allegations of violations of Civil Rights Act, MCL 37.2101 et seq, was a “dispute
regarding interpretation or enforcement of . . . parties’ rights or obligations” under the
Shareholders’ Agreement, and was subject to arbitration pursuant to Agreement. The
dissents said the Shareholders Agreement provided only for arbitration of violations of
the Agreement, not for allegations of discrimination under the Civil Rights Act.

Gates v USA Jet Airlines, Inc, 482 Mich 1005 (2008), vacated an arbitration
award and remanded the case to the Circuit Court because one of the parties submitted
to the arbitration panel an ex parte submission in violation of the arbitration rules. Gates
is an example of how the agreement to arbitrate can control what, if any, ex parte
communications with the arbitrator are permitted.

8 Ronnisch Construction Group, Inc v Lofts on the Nine, LLC, 306 Mich App 203
(2014). �
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MICHIGAN SUPREME 
COURT UPDATE 

Richard A. Hooker
Varnum LLP

Barton-Spencer v. Farm Bureau Life Insurance Co of Mich, et al,
_____ Mich____, Nos.  153655 and 153656 (Slip Op 4/14/17)

This case dealt with contractual attorney fee provisions and
case evaluation sanctions.  Following a trial in Washtenaw County
Circuit Court, a jury returned a verdict for Defendants on Plaintiff’s
breach of contract claim, finding Plaintiff was entitled to recover
commissions Defendants had failed to pay her, but also finding
Defendants were entitled to recover from Plaintiff the commissions
paid her for eleven policies on which Defendants had refunded
premiums because of Plaintiff’s misrepresentations to their
purchasers.  The trial court had then granted Defendants contractual
attorney fees and costs, as well as case evaluation sanctions based
in part on those contractual fees and costs.  

On appeal, the Court of Appeals held the contractual attorney
fees are damages, and as such, plaintiff had a constitutional right to
have a jury determine the reasonableness of the contractual fees.  The
Court of Appeals’ panel concluded the provision in the underlying
contract providing that attorney fees and costs would be “fixed by
the court” was not an express waiver of plaintiff’s constitutional right
to a jury trial because that phrase is ambiguous. The Court of Appeals
reversed the trial court’s award of contractual fees and reversed the
award of case evaluation sanctions, directing the trial court to grant
Plaintiff a jury trial and recalculate the case evaluation sanctions
without regard to the contractual fees and costs.  

In lieu of granting leave and without hearing oral argument,
the Supreme Court summarily reversed the Court of Appeals. The
Court found the underlying contract was not ambiguous since in
ordinary parlance, the word “court” refers to judges, and legal
opinions often use the terms “court” and “judge” synonymously.
The Court did not, however, opine on a party’s right to a jury trial
on contractual fee provision issues, in the absence of a valid waiver.
Practitioners are wise, therefore, to account for this possibility in
drafting such provisions.

One to Watch:  Pucci v. 19th Dist Ct, et al, 153893 (Mich. Slip Op
4/28/17), grtg lv to app 325052 (Mich App 2015)

Plaintiff in this case originally brought suit in federal district
court against Defendants District Court, City of Dearborn and the
District Court Chief Judge for wrongful discharge and violation of
her First Amendment rights.  The trial court dismissed all claims
against the District Court, the City and the Chief Judge acting in his
official capacity.  It did not, however, dismiss Plaintiff’s claim
against the Chief Judge acting in his personal capacity. 

Following a $1.18 Million jury verdict for Plaintiff, an
indemnity policy the Chief Judge himself implemented after the
verdict, and Plaintiff’s unsuccessful attempt to garnish the Chief
Judge’s salary, the matter went to the Michigan Court of Appeals.
The Court of Appeals ruled that while the indemnity agreement
could override the sovereign immunity enjoyed by the District Court
and the Chief Judge acting in his official capacity, it did not extend
so far as to cover the Chief Judge in his personal capacity.

By Order dated April 28, 2017, the Supreme Court has granted
leave to appeal.  The Court added, however, that among the issues
to be briefed is whether the conduct of the Chief Judge which gave
rise to the Judgment against him occurred “in the course of
employment and while acting within the scope of his . . . authority.”
The Court’s opinion could have a significant impact on both
municipal employers and employment litigation in the public sector,
generally. �

PUBLISHING MISTEAKS
Stuart M. Israel

Legghio & Israel, P.C.

There is no further need to call attention to my reference—in
“Free Advice on How to Be a Better Legal Writer” Vol. 27, No. 1
Labor and Employment Lawnotes 8 (Spring 2017)—to the Start-
Spangled Banner.

As we all know, the Start-Spangled Banner is a flag used to
begin NASCAR races. I meant the Star-Spangled Banner.1

For those readers who went to school after the demise of
Civics, the Star-Spangled Banner is a piece of music based on a
poem—Defence of Fort M’Henry by Francis Scott Key (1779-
1843)—about the War of 1812. Someone along the way put the
poem to music, spell-checked defense and McHenry, and called
it the Star-Spangled Banner, and in 1931 Congress made it the
National Anthem of the United States of America.

So I mistakenly referred to the Start-Spangled Banner. Mea
culpa. For those readers not versed in Latin, that means, as Steve
Martin translated, “Well, excuuuse me!”

They say one can learn from one’s mistakes. One thing I
learned from my mistaken reference to the Start-Spangled
Banner is that schadenfreude is widespread within our Learned
Profession. For those readers not versed in German,
schadenfreude is pleasure derived from the misfortune of
others—like others who perpetrate typographical errors in their
articles promoting rigorous self-editing.

“To err is human, to forgive, divine.” For those readers who
went to school after the demise of English Literature, that aphorism
is from Alexander Pope’s “An Essay on Criticism, Part II.” Pope
(1688-1744) also wrote: “A little learning is a dang’rous thing.”

Anyway, we all make mistakes. Francis Scott Key and
Alexander Pope, it seems, had spelling problems. Here is a more
recent example, involving Bryan A. Garner, the Editor in Chief of
Black’s Law Dictionary and, with and without the late Justice
Antonin Scalia, author of lots of books on legal writing and related
stuff. The following “correction” appeared in ABA Journal—The
Lawyer Magazine (May 2017) at 6:

Due to an editing error, the Bryan Garner on Words
column (“Going Deep,” March, page 26) used the
incorrect legal term pleading to refer to motions and
briefs. The Journal regrets the error.

Unbelievable! Has no one at the ABA Journal read Fed. R.
Civ. P. 7(a)! For those readers who slept through Civil Procedure,
Rule 7(a) lists the “only” seven pleadings “allowed.” Motions and
briefs ain’t on that list!

A note of appreciation to ERISA-maven Ben Schepis, the lawyer
in my firm who first pointed out my mistaken reference to the Start-
Spangled Banner, displaying considerable schadenfreude. Ben also
showed courage. He pointed out my error even though I have a
prominent voice in setting his compensation! I hope Ben’s strong
proofreading skill is matched by his ability to learn from hismistakes.

—END NOTES—
1 The article first appeared in Vol. 63, No. 2 The Practical Lawyer 29 (April 2017),
which correctly referred to the Star-Spangled Banner. I apparently added the typo
exclusively for Lawnotes readers. I must have been distracted, proofreading the
reprint with a glass of whiskey, listening to my CD of The Bottle Hymn of the
Republic. �
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WAITING FOR THE
PENDULUM TO SWING:
PREDICTING CHANGES
UNDER THE TRUMP NLRB

Russell S. Linden and Jennifer L. Muse
Honigman Miller Schwartz and Cohn LLP

For the first time in nine years, the National Labor Relations
Board (“NLRB” or “Board”) will have a Republican majority with
President Trump’s nomination of Marvin Kaplan and his intention
to nominate William Emanuel to fill the two vacant Board seats.
Trump has already designated Philip Miscimarra to serve as the
NLRB’s chairman.  In addition, the term of the Board’s current
General Counsel, Richard F. Griffin, Jr., expires on November 1,
2017, and President Trump will then be able to nominate his
replacement.  During the Obama administration, the NLRB
created a more hospitable environment for union organizing and
expanded the protections and reach of the National Labor
Relations Act (“NLRA” or “Act”).  Chairman Miscimarra
vigorously dissented in many of those decisions, as well as with
the adoption of the NLRB’s new election rules.  Those dissents
provide a possible road map to the eventual erosion of those
Obama NLRB rulings.  It can be expected with a Trump Board
that the pendulum will now swing toward management.  Some of
the areas most likely to see change are the following: 

1. Joint Employer Definition.  Departing from decades of
precedent, the Obama Board adopted an expansive new
definition for joint employer in Browning-Ferris Industries
of California, Inc., 362 NLRB No. 186 (2015).  Abandoning
its longstanding direct control test, the Board in that case
adopted a standard that considers whether an employer that
uses temporary employees either indirectly or directly
affects the means or manner of those temporary employees’
work and terms of employment. Those employment terms
could include dictating the number of workers to be
supplied, controlling scheduling, defining seniority,
assigning work, and determining the manner and method
work performance. Previously, the NLRB subscribed to the
direct control standard which focused on whether the two
businesses exerted such direct and significant control over
the same group of employees that they shared or
codetermined matters concerning the terms and conditions
of employment.  The Trump NLRB will likely take up this
issue and return to the direct control standard.

2. Combined Bargaining Units of Employees and
Temporary Employees. Again departing from
longstanding precedent, the Obama Board held that
consent to an election from both the employer and the
temporary staffing agency in a proposed bargaining unit
that combined the employer’s direct employees and
temporary employees was no longer required in Miller &
Anderson, Inc., 364 NLRB No. 39 (2016).  That decision
possibly allowed temporary employees to force an
election even if the direct employees standing alone would
not have provided the required showing of an interest for
a petition for election.  Previously in Oakwood Care
Center, 343 NLRB No. 76 (2004), the NLRB held that
such consent was necessary for an election involving a
combined unit of temporary and direct employees.  It is

likely that the reconstituted Trump NLRB will return to
the consent requirement.

3. Micro-Bargaining Units. Historically, the NLRB
frequently determined that bargaining units comprised of all
employees at a single site were presumptively appropriate.
In Specialty Healthcare & Rehabilitation Center of Mobile,
357 NLRB No. 83 (2011), the NLRB held that a proposed
unit could represent a portion of employees if it were readily
identifiable as a group and those employees shared a
community of interest.  To challenge such a bargaining unit,
the NLRB in that case held that an employer must establish
that the excluded larger group of employees share “an
overwhelming community of interest” with the smaller
group.  After Specialty Healthcare, the Obama Board issued
a micro-unit decision in Macy’s, Inc., 361 NLRB No. 4
(2014), which found that a group of 41 women’s fragrance
and cosmetics employees was an appropriate unit in a store
consisting of 150 employees.  The U.S. Supreme denied
granting certiorari to challenge that ruling. Such smaller
micro-units are easier to organize than a larger single unit.
Look for the Trump Board to return to the presumptively
appropriate “wall-to-wall” unit standard.

4. New Election Rules.  Using its rulemaking authority,
effective April 2015, the Obama NLRB revamped its
election rules which, among other things, dramatically
reduced the time between the filing of a petition for
election and the vote.  As a result, elections have taken
place as soon as 13 days after the petition being filed.  In
2015, the median time between filing an election petition
and the vote was 38 days.  In 2016, that time was reduced
to just 24 days.  Given Chairman Miscimarra’s vociferous
criticism of the adoption of these new rules, keep an eye
out for significant changes to those rules.

5. Protected Concerted Activity. The NLRA grants
employees the right to engage in “concerted activities for
the purpose of collective bargaining or other mutual aid or
protection.”  Concerted activity is “when two or more
employees take action for their mutual aid or protection
regarding terms and conditions of employment.”  The
Obama Board issued significant decisions finding that the
act of one employee who was not expressly acting on behalf
of other employees still was engaged in protected concerted
activity.  For example, in Fresh & Easy Neighborhood
Market, Inc., 361 NLRB No. 12 (2014), the Board held that
an employee asking other employees to help document an
act of sexual harassment that was directed at her alone was
“protected concerted activity.”  In another case, the Obama
Board held that an employer violated the Act when it fired
an employee who inquired about wage disparities even
before she discussed those concerns with any other
employees.  Parexel Int’l, LLC, 356 NLRB No. 82 (2011).
In that case, the Board for the first time adopted a
preemptive strike theory and stated that “[i]f an employer
acts to prevent concerted protected activity—to ‘nip it in
the bud,’” such action violates the Act.

These are only some of the areas where the Trump Board is
likely to roll back actions undertaken during the Obama years.
Other areas likely to be considered by the Trump Board include
handbook provisions involving various types of rules, social media
policies, and employee use of employer email systems.  Under the
leadership of Chairman Miscimarra and his two new Republican
colleagues, a shift to more favorable pro-employer standards is a
near certainty. �
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SIXTH CIRCUIT UPDATE
Scott R. Eldridge
M. Misbah Shahid

Miller, Canfield, Paddock and Stone, P.L.C.

Fair Housing Act Protects Plaintiff Whose Job Offer Was
Rescinded 

In Linkletter v Western & Southern Financial Group, Inc.,
Docket No. 16-3265 (March 23, 2017), the plaintiff applied for a job
with defendant, Western & Southern Financial Group (“WSFG”), and
was offered a position. The company later rescinded the offer after
the plaintiff signed a petition in support of a woman’s shelter that was
in a dispute with WSFG.  The plaintiff sued under section 3617 of
the Fair Housing Act, which protected plaintiffs who “aided or
encouraged” the housing rights enumerated in the statute.  She alleged
that her actions in signing a petition against WSFG “encouraged the
residents of the women’s shelter in their rights granted by § 3604,
involving discrimination in the rental or sale of housing” and that
WSFG’s decision to rescind her offer was “interference” with this
encouragement. The district court dismissed the case for failure to
state a claim. 

The Sixth Circuit reversed.  The Court held that the Fair Housing
Act is “broad and inclusive” and that “rescission of an employment
contract can qualify as ‘interference’ within the meaning of the
statute.”   This is particularly true where WSFG’s conduct left plaintiff
with a “distinct and palpable” injury, i.e. loss of employment.  Further,
the Court pointed out that HUD has interpreted the Act’s use of the
word “interference” to include employment disputes.  There was no
dispute over the fact that the shelter was in litigation with WSFG or
that plaintiff signed the petition to “encourage” the women in the
shelter.  WSFG argued that even if the plaintiff’s employment was
rescinded for signing the petition, “the underlying dispute with the
women’s shelter was motivated by economics rather than by sex
discrimination.”  But the Court rejected this argument, stating that a
violation of the Fair Housing Act can be shown either by proof of
discriminatory animus or by proof of disparate impact or effect. Here,
“[WSFG’s] actions against the shelter as alleged in the complaint only
affected one class of people—women.” Further, the Court held that
the existence of “economic (or religious or moral) motivations does
not protect the defendants from housing discrimination claims when
their actions had a clear discriminatory effect.”  WSFG fell within the
scope of the Fair Housing Act, as “a non-houser that has allegedly
denied housing rights to women . . . .”

Public Employee’s Complaints About Violations of Hiring
Protocols a Matter of Public Concern Protected by First
Amendment

In Mayhew v Town of Smyrna (TN), Docket No. 16-5103 (May
11, 2017), the plaintiff, Mark Mayhew, was a long-time employee of
the Town of Smyrna, Tennessee, at its wastewater-treatment plant,
which is subject to extensive federal and state regulation.  Mayhew
served as the plant’s lab supervisor, overseeing the collection and
analysis of test samples as part of the plant’s reporting obligations
under applicable regulations.  He learned that another lab supervisor,
Leland Noble, was engaging in questionable conduct in the collection,
recording, and reporting of test samples, including encouraging
Mayhew to not report certain results or change results submitted to
the state and federal governments and changing test results, among
others.  Mayhew reported Noble’s conduct to his superiors. Noble
was subsequently promoted to plant manager by the City Manager,
which Mayhew questioned in an email in which he expressed concern
for his job security and that the normal hiring protocols were not

followed.  The City Manager was “furious” and suspended, and then
terminated, Mayhew. He sued, alleging that his termination violated
the First Amendment and state law in retaliation for his reporting
activities. The U.S. District Court for the Middle District of Tennessee
granted the Town summary judgment on Mayhew’s First Amendment
claim and declined to exercise supplemental jurisdiction over the state
law claims.

The Sixth Circuit reversed in part and affirmed in part and
remanded the case for further proceedings.  Specifically, the Sixth
Circuit first affirmed the lower court’s decision that the issue of
whether a public employee’s speech is protected under the First
Amendment is a matter of law to be decided by a court.  Next, the
Court turned to whether Mayhew’s complaints about Noble’s
misconduct fell outside the scope of Mayhew’s ordinary job
responsibilities, thus constituting speech as a citizen protected by the
First Amendment. The Court concluded that Mayhew’s reporting of
Noble’s misconduct fell within his normal job responsibilities:  “After
all, his job was to oversee all water-sample testing required by state
and federal regulations…”  

Mayhew’s complaints about Noble’s promotion, however, were
protected speech under the First Amendment, according to the Sixth
Circuit.  Noting that “[t]here is no doubting Mayhew’s complaints
sound like an employee raising a personal grievance about a disliked
supervisor and bleak future job prospects,” the Court concluded that
Mayhew’s complaints also questioned the Town’s hiring practices,
demonstrating that they were not lodged merely for personal reasons.
As a result, according to the Court, Mayhew’s complaints about the
Town not following hiring protocols by promoting unqualified
individuals was speech related to matters of public concern, and thus
protected by the First Amendment.

Court Affirms Dismissal of FedEx Worker’s USERRA
Discrimination and Retaliation Claims, But Resurrects Claim of
Improper Retirement Contributions

In Savage v FedEx Corp, Docket No. 16-5244 (May 10, 2017),
the plaintiff, who served as a lieutenant in the United States Naval
Reserve, worked for FedEx as an aviation mechanic from 2001 to
September 2012.  Over the course of his eleven years at FedEx,
Savaged was allowed to take time off to fulfill his military duties, fly
on cargo planes to military sites to perform those duties, and use
FedEx computers to complete military training while at work.  Savage
also participated in FedEx’s pension plan, which is a defined benefit
plan covering all eligible and participating employees.  He claims that
in mid-2012 he notified his manager, the human resources advisor,
and other individuals in FedEx’s benefits department about a
discrepancy in his pension calculations. He claims that he continued
to make these complaints through July and August 2012.  Savage was
not alone; another FedEx employee and service member complained
that his military service had resulted in FedEx incorrectly crediting
his retirement accounts.  In 2008, FedEx settled a dispute with its
pilots’ union over “FedEx’s failure to make correct USERRA pension
contributions for pilots serving in the military.”  Savage participated
in the same pension plan.

FedEx offered employees, their spouses, and dependents to take
advantage of a reduced-rate shipping program.  It could not be used
for any type of commercial benefit or commercial purpose not related
to FedEx.  Violations of the policy could “result in severe disciplinary
action up to and including termination.”  The policy was revised
without his knowledge on September 2, 2012, according to Savage,
to explicitly prohibit employees from using the discount to ship
merchandise sold on eBay.  On September 4, 2012, Savage’s wife
used the discount to ship one or two items she sold on eBay.  During
a routine audit of the discount-rate program, FedEx suspended Savage
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pending further investigation.  The suspension occurred 33 days after
Savage had completed a period of military service and less than a
month after he complained about the calculation discrepancy in his
retirement benefits. FedEx’s investigator concluded that Savage had
violated the reduced-rate shipping policy by selling merchandise and
using his discount to ship the items to buyers, and she testified that
she did not know that Savage was in the military or had made
complaints at the time of her investigation.  FedEx terminated Savage
on September 20, 2012. 

Savage sued, alleging that FedEx and its pension plan
discriminated, retaliated, and improperly calculated his benefits in
violation of the Uniformed Service Employment and Reemployment
Rights Act (“USERRA”).  The United States District Court for the
Western District of Tennessee granted FedEx’s motion for summary
judgment.  The Sixth Circuit affirmed in part and reversed in part.

Noting that “[e]stablishing temporal proximity in a USERRA
claim follows the same legal standards as in other retaliation cases”
and that “[i]n some cases temporal proximity alone may be
sufficient,” the Sixth Circuit concluded that, based on the 33 days
between Savage’s protected activities and his suspension, and the 41
days between his protected activities and termination, “temporal
proximity raises an inference that the adverse action was motivated
by Savage’s protected activity.”  The Court concluded further that the
record contained sufficient circumstantial evidence that FedEx was
“hostile to the military” to establish a prima facie discrimination or
retaliation claim under USERRA, including alleged statements by
managers that Savage and others were “doing too much military
service and that [the manager] intended to remove [him].”  Also, the
Court noted, FedEx had a previous policy of refusing to allow service
member mechanics performing military to service to bid on future
work shifts, which reduced their earnings, which “raises an inference
of a culture of hostility to the military at FedEx.”  According, to the
Sixth Circuit, “[t]he same applies to FedEx’s previous errors in
making pension contributions for pilots who served in the military.”  

The Sixth Circuit, however, concluded that FedEx carried its
burden to show that it would have terminated Savage in the absence
of his military service or complaints. Specifically, the Court explained
that the investigation was initiated only because Savage’s name
appeared on an auto-generated list of high volume shippers.
Furthermore, the decision maker did not know of either Savage’s
service or complaints; plus, the human resources director who
recommended discharge testified that all employees that he knew to
have violated the discounted shipping policy were terminated for their
violations. Consequently, the Sixth Circuit affirmed the dismissal of
Savage’s USERRA discrimination and retaliation claims.

As for the claim that FedEx improperly calculated Savages
retirement benefits, however, the Sixth Circuit, noting that Section
4318 of USERRA requires employers to make pension contributions
to employees serving in the military to ensure they receive the same
benefits as if they had been continuously employed, held that FedEx
did not follow correctly USERRA’s 12-month look-back rule.  That
rule requires the employer to calculate compensation during a period
of military leave based on the employee’s average rate of
compensation during the 12-month period immediately preceding
military service.  Savage argued that FedEx’s calculation relied on
hours that it estimated Savage would have worked during periods of
his military leave, rather than the number of hours he actually worked
during the 12-month look back period.  The Court agreed with Savage
and concluded that a genuine issue of material fact exists because “it
appears that FedEx should have calculated Savage’s pension benefit
contributions based on an average rate of compensation (including
both pay rate and hours) during the 12 months prior to each period
Savage was on military leave of absence.” �

APPELLATE REVIEW OF

MERC CASES (Part I)

(February 2016–January 2017)

D. Lynn Morison
Michigan Bureau of Employment Relations

I. 2012 PA 349 – RIGHT TO WORK

A. Taylor School District and Taylor Federation of Teachers,
AFT Local 1085 v Nancy Rhatigan and Rebecca Metz.

(Michigan Court of Appeals decision issued December 13,
2016 (Docket No. 326128); approved for publication February
9, 2017; ___Mich App___, 30 MPER 35; Judges Markey and
Boonstra affirmed, Judge Owens dissenting; MERC Case 
Nos. C13 G-133 & CU13 G-029, issued February 13, 2015; 28
MPER 66.) 

In a split opinion, the Court of Appeals affirmed MERC’s
decision finding that respondents, the Taylor School District
(employer) and the Taylor Federation of Teachers (union), violated
PERA by entering into a ten-year union security agreement after
the passage of 2012 PA 349 (Act 349).  

Respondents were parties to two separate agreements.  The
first agreement had a duration of approximately four years and
contained most of the terms and conditions of employment for the
bargaining unit.  The duration of the second contract exceeded ten
years, and the contract consisted of a union security agreement
that required bargaining unit members to pay either union dues or
service fees throughout its duration.  The charging parties were
members of the bargaining unit and challenged the union security
agreement.  

The Commission majority found that the ten-year duration of
the union security agreement was excessive and unreasonable, and
that it violated § 9 of PERA by effectively compelling bargaining
unit members to financially support the union for the next decade.
The Commission majority held that the individual charging parties
had standing to challenge the union security agreement.  The
majority found that by entering into the union security agreement,
the union violated its duty of fair representation and the employer
discriminated against bargaining unit members and coerced them
into financially supporting the union.  

On appeal, the respondents asserted that by including
§ 10(5) in Act 349, the Legislature expressly permitted parties
to create and enforce union security agreements where such
agreements were in effect prior to the statute’s effective date of
March 28, 2013.  Section 10(3) of Act 349 prohibits requiring
employees to support a labor organization as a condition of
employment.  Section 10(5) makes agreements that violate
§ 10(3) unlawful and unenforceable, and it provides that it only
applies to agreements that take effect after March 28, 2013.
[MCL 423.210(5)]  Respondents also argued that § 10(5) was
included in Act 349 to avoid violating the impairment clauses of
the Michigan and United States constitutions. However, the
Court majority explained that the constitutional impairment of

(Continued on page 18)
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contract provisions prohibit the Legislature from passing or
enacting legislation that would impair existing contracts.  The
Majority stated that “in actuality, it was not the Legislature that
was seeking to impair an existing contract; on the contrary, it
was respondents who were seeking to impair already-enacted
(although not yet effective) legislation.”  Additionally, the Court
found that although § 10(5) of Act 349 limited the application
of § 10(3) to agreements that took effect after the effective date
of the statute, this limitation applies only to agreements that
violated § 10(3).  On this basis, the Court concluded that the
other provisions of Act 349 are not limited to agreements entered
into after its effective date.  Since the charging parties alleged
violations of § 10(1)(a) and (c) and § 10(2)(a) and (c) of PERA,
but not § 10(3), the Court found that the limitation on the
application of § 10(3) did not apply.  

Further, the Court ruled that the pivotal issue in the case
was “not so much the validity of the agreement itself, but rather
whether its enforcement violated protected rights under
PERA.”  At the point the charge was filed, § 9 of PERA
provided that public employees had the right to refrain from
financially supporting a labor organization.  Therefore, the
Court held that the enforcement of the union security
agreement against the charging parties would violate rights
protected under§ 9(1)(b).  The Court concluded that the
employer’s efforts to enforce the union security agreement
could be characterized as interfering with, restraining, or
coercing public employees in the exercise of their rights under
§ 9(1)(b) to choose to refrain from supporting a labor
organization.  The Court also agreed with the MERC majority’s
findings that the union violated its duty of fair representation
and violated § 10(2)(a) and (c) of PERA.  The Court majority
examined the duty of fair representation and noted that the duty
of fair representation prohibits “impulsive, irrational, or
unreasoned conduct” as well as “inept conduct undertaken with
little care or with indifference to the interests of those affected.”
The Court found that that MERC did not err in finding that by
entering into the union security agreement to its own financial
advantage, the union deliberately attempted to subvert and
undermine the language and intent of Act 349 “in a manner that
was reckless and indifferent to the interests of the persons to
whom it owed a duty of fair representation.”    

In dissent, Judge Owens argued that, at the time the 
union security agreement was executed in February 2013,
charging parties did not have a PERA protected right to be free
of any obligation to financially support a labor organization.  At
that time, PERA permitted unions and public employers to enter
into union security agreements that required employees who
were not members of the union to pay a service fee equivalent
to the amount of union dues.  He analyzed the language of
§ 10(5) to find that it permitted the enforcement of union
security agreements entered into before the effective date of Act
349.  He, therefore, concluded that the union security agreement
was valid and enforceable.  Judge Owens further found that

MERC’s rulings with respect to the school district were not
grounded in a fair and reasonable interpretation of PERA.  He
also held that the fact that the parties were aware of the pending
effective date of Act 349 did not establish that the union acted
arbitrarily in entering into the ten-year agreement that it had
determined to be in the best interests of the bargaining unit as
a whole.

An application for leave to appeal to the Michigan Supreme
Court was filed on January 12, 2017.

II. THE PUBLICLY FUNDED HEALTH INSURANCE
CONTRIBUTION ACT - 2011 PA 152

A. Traverse Bay Intermediate School District v Traverse Bay
Intermediate School District Education Association,
MEA/NEA     

(Michigan Court of Appeals decision issued January 19,
2017(Docket No. 330037), Judges M. J. Kelly, Stephens, and
O’Brien; 30 MPER 43; reversed and remanded MERC Case No.
C12 G-129, issued October 20, 2015, 29 MPER 27.)

In an unpublished opinion, the Court of Appeals reversed
MERC’s decision and remanded the matter to MERC for further
proceedings.  The Court concluded that MERC erred by finding
that the employer did not violate PERA when it increased the
employees’ share of healthcare costs in reliance on its
interpretation of 2011 PA 152, the Publicly Funded Health
Insurance Contribution Act (Act 152).

Act 152 became effective September 27, 2011.  Sections 3
and 4 of Act 152 set limits on the amount that a public employer
can contribute to employee healthcare costs.  However, under
§ 5 of Act 152, the limitations of §§ 3 and 4 did not apply to
employees covered by a collective bargaining agreement that
was in effect on September 27, 2011, until that contract expired.
The Traverse Bay Intermediate School District Education
Association, MEA/NEA (union) represented a bargaining unit
of teachers and other professional employees of the Traverse
Bay Intermediate School District (employer).  The parties’
2010-2012 collective bargaining agreement, had an expiration
date of June 30, 2012.  However, Article XIII(E) of the contract
provided that the employer would continue to pay 90% of
employee health insurance premiums until August 31, 2012.
The parties engaged in negotiations for a new contract but failed
to reach agreement.  On June 11, 2012, the employer notified
the employees that, effective July 1, 2012, their share of the
health care premiums would be increased to enable the
employer to comply with Act 152.  As a result, the union filed
an unfair labor practice charge, which was decided in the
union’s favor by the ALJ who heard the case. On exceptions,
MERC considered the Department of Treasury’s FAQs
regarding Act 152, and held that a provision in a collective
bargaining agreement that extends beyond the agreement’s
expiration date does not constitute a collective bargaining
agreement within the meaning of Act 152.  Inasmuch as the
parties disagreed over whether Article XIII(E) of the collective
bargaining agreement obligated the employerto pay 90% of the
employees’ healthcare premiums until August 31, 2012, 
the Commission concluded that the parties had a bona fide
dispute over contract interpretation.  MERC, therefore, held that 

APPELLATE REVIEW OF
MERC CASES (Part I)
(February 2016–January 2017)
(Continued from page 17)
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the employer’s actions did not amount to repudiation of 
the contract, reversed the ALJ’s decision, and dismissed the
charge. 

The Court noted that § 5 of Act 152 exempted all
contractual agreements entered into before September 27,
2011, until the expiration of the agreement.  The Court
recognized that the parties to a collective bargaining agreement
may agree to contractual obligations that extend beyond the
expiration of the agreement.  The Court found that the
provisions of Article XIII(E) did not come to an end until
August 31, 2012, despite the fact that the remaining terms of
the agreement expired on June 30, 2012.  Thus, the Court held
that the agreement did not come to an end until August 31,
2012.  The Court of Appeals held that the Commission erred
in its interpretation of § 5 of Act 152 and nullified an otherwise
enforceable provision in the parties’ 2010-2012 collective
bargaining agreement that had not yet expired.  (The Court
noted that MERC reached a similar decision in Capac Cmty
Sch, 29 MPER 16 (2015).  The decision in that matter was
appealed to the Court but was dismissed by stipulation of the
parties in an unpublished order of the Court of Appeals,
entered October 16, 2016 (Docket No. 328837)).  The Court
noted that it was not bound by the Department of Treasury’s
interpretation of Act 152.  Further, the Court explained that
the interpretation conflicted with the Legislature’s intent as
expressed in the language of the statute.  Finally, the Court
concluded that the parties did not have a bona fide dispute over
contract interpretation.  Instead, the Court found that the
employer’s unilateral actions repudiated the provision in the
collective bargaining agreement and breached its duty to
bargain.

PART II WILL APPEAR IN THE NEXT LAWNOTES

—END NOTE—
1 Appreciation is extended to Ashley M. Olszewski and Carl Wexel for their assistance

with the preparation of these case summaries. �
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PROTECTING PRIVACY IN
EMPLOYMENT LAW CASES

Jennifer B. Salvatore
Salvatore Prescott & Porter, PLLC

Tiffany Buckley-Norwood
Jackson Lewis, PC

I. Privacy Issues At Outset of Case

A.  Arbitration or Mediation as Alternatives to Litigation

There is a general presumption of openness of court
proceedings, originating in the common law.  In some exceptional
circumstances, however, courts have determined that certain cases,
which require a party to disclose sensitive information, may
implicate privacy rights that outweigh the public’s right to
openness in the judicial process.  As described in more detail
below, this is the exception and not the default.

With this in mind, one way to protect privacy from the
outset of the case may be to consider alternative forums that do
not have the same obligations to the public of openness.  For
example, the parties can always stipulate to arbitrate a case,
even in the absence of an arbitration agreement.  Early, pre-suit
mediation may also be explored where there are significant
privacy concerns.

B.  Pseudonymous Status

In an employment law case pending before state or federal
court, there is a general presumption that parties will proceed
using their names.  Fed. R. Civ. P. 10(a); MCR 2.113(D).  Where
the discovery process might reveal deeply personal information
about a party, counsel might consider proceeding pseudonymously.
This means that the plaintiff proceeds under a pseudonym (such
as “Doe”) that does not identify him or her in court records.

In ruling on a motion for pseudonymous status, a court will
employ a balancing test, determining whether the plaintiff’s
privacy rights outweigh the presumption of openness in the
judicial process.  The mere possibility of embarrassment is not
sufficient to persuade a court to allow a plaintiff to proceed
anonymously.

In Doe v. Bodwin, the Michigan Court of Appeals found that
the trial court erred in denying plaintiff’s request to proceed
anonymously in an action arising out of the plaintiff’s therapist
having had a sexual relationship with her during therapy.  Doe v.
Bodwin, 326 N.W.2d 473, 476 (Mich. Ct. App. 1982).  The privacy
rights implicated by the facts of this case were found to outweigh
the importance of open proceedings.

The Bodwin court listed several factors to be considered in
determining whether anonymity is appropriate, including
whether: (1) prosecution of the suit compels the plaintiff to
disclose information of a private nature; (2) the plaintiff seeks
to challenge governmental or private activity; and (3) the
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PROTECTING PRIVACY IN
EMPLOYMENT LAW CASES
(Continued from page 19)

plaintiff is compelled to admit an intention to engage in illegal
conduct.  See id. The court, while not ruling that plaintiff was
entitled to pseudonymous status, remanded to the district court
because “an examination of the evidence reveals that a proper
exercise of discretion in this case could have resulted in granting
plaintiff’s motion.”  See id. 

Case law

• Cases conducting a Doe inquiry: Doe v. Porter, 370 F.3d
558, 560 (6th Cir. 2004) (discussing need for balancing
test in determining whether a plaintiff may proceed by
pseudonym); Doe v. Bodwin, 326 N.W.2d 473, 476 (Mich.
Ct. App. 1982)(finding trial court was in error in denying
plaintiff’s request to proceed anonymously in civil action
arising out of the plaintiff’s therapist having a sexual
relationship with her during therapy).

• Cases conferring “Doe” status without analysis: Doe v.
Shapiro, No. 273950, 2008 WL 583556 (Mich. Ct. App.
2008)(Does were sexually assaulted by their doctor while
under anesthesia); Doe v. City of Detroit, No. 225409,
2002 WL 1747946 (Mich. Ct. App. 2002) (Doe alleged
she was raped by police officer); Doe v. Roman Catholic
Archbishop of Archdiocese of Detroit, 692 N.W.2d 39
(Mich. Ct. App. 2004) (Doe sued for sexual assault when
he was a child).

• Cases conferring Doe status to protect rape victims:
Michigan v. Lucas, 500 U.S. 145, 149 (recognizing a
state’s legitimate interest in protecting rape victims’
privacy may outweigh defendant’s constitutional right to
confrontation); Bloch v. Ribar, 156 F.3d 673, 686 (6th
Cir. 1998) (concluding that “a rape victim has a
fundamental right of privacy in preventing government
officials from gratuitously and unnecessarily releasing
the intimate details of rape where no penalogical purpose
is being served”).

Practice Pointers:

• If you are representing a victim in a civil suit that involves
a potentially sensitive matter—particularly sexual abuse
or sexual assault—you may want to consider the use of
pseudonyms.

• Remember that the presumption of openness is not
absolute. Courts are reluctant to allow people to sue
without identifying themselves.  See Citizens for a Strong
Ohio v. Marsh, 123 Fed. App’x 630, 636 (6th Cir. 2005).

• Put into evidence that disclosure is not “merely”
embarrassment.

• When pseudonymous status is granted, the parties will

need to draft a protective order to govern how parties’
identities will be handled in depositions, at trial, and
otherwise in the record.

II. Dealing with Privacy Issues During Discovery

Particularly in court proceedings, but also in arbitration or
administrative proceedings, discovery is the next phase in which
the parties must carefully consider privacy.  Without protections
in place, a party might use discovery for purposes other than the
litigation for which it was intended, post it on social media or
otherwise make it publicly available.  There may also be unique
privacy concerns related to the nature of the employee’s job or
industry, such as in the health care or information technology
industries.

Where there are significant privacy concerns, it is generally
wise to have a discussion near the outset of the case to determine
what the parties can agree upon and what requires court/arbitrator
intervention.  For example, it is unlikely that there would be much
dispute over the private nature of a hospital’s patient names or the
plaintiff’s sensitive medical information, but there may be some
dispute over certain non-party employee information or sales data
related to employee performance.

A. Scope of Protective Orders

Carefully crafted protective orders are regularly used to
protect privacy in employment litigation.  Such orders can prohibit
or limit discovery, set conditions for discovery, or allow discovery
only in a particular way or for certain things.  In other words, they
are used to limit the what, who and how of certain materials
during litigation:

What: Certain materials may be designated “Confidential”
by a protective order.  Commonly protected materials include
medical and mental health records, tax records, confidential
research and development information, proprietary
documents, trade secrets and employment records.  The
designations must be specific (i.e., “medical records” as
opposed to “personal documents”).

Who: Protective orders also can limit the categories of
persons entitled to view the materials.  Some protective orders
limit access to attorneys.  Others, to attorneys and parties, and
perhaps to experts utilized by the parties.

How: Protective orders can outline appropriate or permissible
uses of confidential material, or can designate that materials
be returned to the producing party at the close of litigation.
Such use limitations typically are broad (i.e., limiting use to
“litigation purposes” in the lawsuit at issue).  

The rules of civil procedure govern the use of protective
orders, as well as filings in accordance with protective orders.  See
Fed. R. Civ. P. 26(c); E.D. Mich. L.R. 26.4; MCR 2.302(C).  They
can be entered by stipulation or sought by motion.  If sought
through a motion, the moving party has the burden of
demonstrating “good cause.”  This good cause standard gives
courts very broad discretion to tailor protective provisions to fit
the needs of the case.
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(Continued on page 22)

B. Uses for protective orders

In the employment law context, protective orders are
frequently used in litigation to protect corporate secrets, sensitive
information regarding non-party individuals, and a party’s medical
and financial records.  They are also used to ensure confidential
information is not circulated outside of the litigation.  For example,
a corporate employer may be worried that the plaintiff will
circulate confidential information that was obtained in discovery,
on social media.  Thus, the protective order may expressly say that
documents and information obtained in the course of litigation may
only be used for that litigation.

Protective orders focused on protecting other personal
information regarding individuals, while less common, also can
be utilized.  In cases in which one party has concerns about the
other side’s threatening or aggressive behavior, protective orders
can be used to protect the safety of a party or witness.  For
example, documents containing an individual’s address of
residence or place of employment may be designated as
“Attorneys’ Eyes Only” in limited circumstances.  The parties may
also come to an agreement that certain individuals will only be
contacted through counsel for the parties.

Counsel also may consider using Federal Rule of Civil
Procedure 26(c), or its state equivalent (MCR 2.302(C)), to protect
a party from potentially abusive discovery practices.  Rule 26(c)
states that a party may move for a protective order in the court
where the action is pending or in the court for the district where a
deposition will be taken, and that the court may—for  good
cause—issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or
expense.

In Priest v. Rotary, one of very few cases to address the
use of protective orders to limit discovery regarding a plaintiff’s
past sexual history, a California court noted that discovery
aimed at a sex harassment victim’s past sexual history would
have a chilling effect on the prosecution of harassment cases,
just as it once chilled the reporting and prosecution of rape.
The court also accepted the plaintiff’s contention that discovery
of a party’s past sexual conduct constitutes such a serious
invasion of her constitutionally protected right to privacy that
it should not be permitted, unless justified by extraordinary
circumstances.  Priest v. Rotary, 98 F.R.D. 755 (N.D. Cal.
1983). 

III. Dealing with Privacy Issues In Court Filings

In the past, it was unlikely that an individual or business
would go to the effort of physically pulling paper court files in a
courthouse to access sensitive commercial information for
personal gain.  Now, with a smartphone or computer with a
reliable internet connection, almost anyone can access an entire
court file. Thus, during the course of court proceedings, it is also
important to determine whether any documents need to be filed
under seal, as they would normally be open to the public by
default.

As with pseudonymous status, there has to be a compelling
reason for documents, or portions of documents, to be sealed

rather than placed in the public record.  Michigan Court Rule
8.119(I) covers sealed records in state court, and requires a party
seeking to seal the record to file a written motion identifying the
specific interest to be protected.  In response to the motion, the
court will make a finding of good cause, specifying the grounds
for the order and that there is no less restrictive means to protect
the privacy interest.

Federal Rule 5.2(d) provides that “a [federal] court may order
that a filing be made under seal without redaction.  The court may
later unseal the filing or order the person who made the filing to
file a redacted version for the public record.”  The procedure for
filing documents under seal in federal court is set forth in the local
rules — E.D. Mich. 5.3 and W.D. Mich. 10.6.  (See Form 7.)  As
with the Michigan court rule, the federal local rules only allow
documents to be filed under seal through a court order, which may
be obtained by filing either a motion or a proposed stipulated
order.

The Sixth Circuit Court of Appeals has repeatedly noted that
the standard for an order sealing court documents is higher than
that for a protective order related to the exchange of documents
during discovery.  In determining the appropriateness of sealing
court records, the Court may consider, among other things, the
competing interests of the defendant’s right to a fair trial, the
privacy rights of participants or third parties, trade secrets, and
national security.  See Rudd Equip. Co. v. John Deere Constr. &
Forestry Co., 834 F.3d 589, 593 (6th Cir. 2016); Shane Grp., Inc.
v. Blue Cross Blue Shield, 825 F.3d 299, 305-06 (6th Cir. 2016).
As with pseudonymous status, merely claiming harm to reputation
is typically not sufficient.

In civil litigation, the types of information that are typically
sealed include trade secrets, information covered by a recognized
privileged (such as attorney-client privilege or physician-patient
privilege), and information that a statute requires to be kept in
confidence (such as the name of a minor victim of a sexual
assault).  The U.S. Supreme Court has also stated that, “the
[public’s] common-law right of inspection has bowed before the
power of a court to insure that its records are not ‘used to gratify
private spite or promote public scandal’…[;] to serve as reservoirs
of libelous statements for press consumption …[;] or as sources
of business information that might harm a litigant’s competitive
standing[.]”  Nixon v. Warner Commc’ns, 435 U.S. 589, 598
(1978) (internal citations omitted).

Importantly, the court has an independent obligation to keep
its records open for the public, even if neither party objects to the
filing of documents under seal.  Thus, in drafting a stipulated
protective order at the outset of the case, the parties should also
delineate how certain confidential documents are to be filed in the
public record, in the event the court disagrees with the parties’
agreement that the documents should be filed under seal.  For
example, the parties may agree that certain names need to be
redacted to initials, or that other sensitive information must be
redacted prior to filing.

IV. Protecting Privacy when Resolving the Case

A. Settlement Agreements
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PROTECTING PRIVACY IN
EMPLOYMENT LAW CASES
(Continued from page 21)

In settlement of cases, parties often use a confidentiality
clause to prevent disclosure of the settlement terms.  (See Form
8.)  Such confidentiality agreements can include other provisions
covering additional facts in the litigation that the parties wish to
keep confidential.

Confidentiality agreements can take a number of different
forms.  The least restrictive agreements may only bar the parties
from discussing the monetary terms of a settlement with the
news media.  More restrictive agreements can prevent parties
from disclosing to anyone the nature of the dispute, the content
of materials produced during discovery, legal theories of the
plaintiff or the defense including any expert testimony, and the
terms of the settlement.  Some agreements may require parties
to return all materials produced by either side in the course of
litigation, and others may dictate what the parties can say about
a dispute after-the-fact.  Finally, because it can be difficult to
ascertain damages flowing from a future breach of a
confidentiality clause, many agreements contain liquidated
damages provisions, along with provisions for recovery of
attorney’s fees from the breaching party following a suit to
enforce the agreement/clause.

B. Practice pointers:

In drafting an effective settlement agreement that preserves
confidentiality, be sure to:

• Make it clear that both the existence of the agreement and
its terms are strictly confidential;

• Clarify that the underlying dispute (if a complaint has not
been filed in court) and negotiations about resolution/
settlement of the claim are confidential;

• Specifically identify the exclusions that exist under law
(i.e., information the party knew prior to disclosure or
from a third-party); information already in the public
domain (e.g. publicly listed phone number or address);
information that becomes a part of the public domain
through no action or fault of the employee; and
information required to be disclosed, either by law,
subpoena or other court order;

• Specify that breach of the confidentiality clause will be
deemed a material breach;

• Note that in the event of a breach, the breaching party will
pay liquidated damages;

• If the settlement agreement contains an integration clause
that states it supersedes any prior agreement between the
parties, explicitly state an exception for any agreements that
the parties wish to remain in place after execution of the
agreement, such as restrictive covenants, confidentiality

agreements and arbitration agreements, and make sure to
read any referenced document to ensure its provisions do
not conflict with the settlement agreement’s confidentiality
provision; 

• Where applicable, have the employee affirm that
he/she has not divulged company trade secrets or 
other proprietary information, and that he/she will
continue to maintain the confidentiality of the
information; and

• Where applicable, address the return (or destruction) of
documents produced during litigation and any other
confirmation information/documents obtained during
employment.

C. Examples of Confidentiality Clauses

 Confidentiality: The terms and conditions of this
Agreement are confidential between the parties and
shall not be disclosed to anyone else, except as may
be necessary to effectuate its terms and as required by
law.

 Confidentiality: The terms and conditions of this
Agreement are absolutely confidential between the
parties and shall not be disclosed to anyone else,
except as shall be necessary to effectuate its terms. Any
disclosure in violation of this section shall be deemed
a material breach of this Agreement.  [Name of
Plaintiff / Claimant] further agrees that they shall treat
the fact of this compromise settlement between the
parties, and the contents of this Agreement, as
absolutely confidential.  [Name of Plaintiff / Claimant]
shall not disclose anything regarding this compromise
settlement to any other person or entity not directly
affiliated with the parties, unless legally compelled to
do so, and then, only upon timely prior notice to
[Name of Defendant], giving it sufficient time to
contest any such disclosure.  In the event any inquiry
is made of [Name of Plaintiff / Claimant] concerning
this matter, they shall indicate only that “the litigation
has been dismissed,” and shall give no other indication
of the outcome. Confidentiality is a material part of
this Agreement, and is intended to apply to and be
binding upon [Name of Plaintiff / Claimant]
personally, and all employees, agents and other
representatives of [Name of Plaintiff / Claimant, if
appropriate]. The [Name of Plaintiff / Claimant] shall
take all steps necessary to assure that this provision is
communicated to and followed by those intended to be
bound.

 Confidentiality: The parties and their attorneys shall keep
the specific terms, conditions and covenants of this
Agreement confidential except:

 where mutually agreed to in writing by the parties;

 where necessary to share such information with the
parties’ accountants or attorneys;
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 where disclosure to a governmental entity is required;
or

 where disclosure is ordered by a court of competent
jurisdiction.

The parties and their attorneys shall not communicate
with anyone associated with any media or publication
entities concerning the terms of this Agreement.  This
confidentiality provision is a material term of this
Agreement, and its violation shall constitute a breach of
this Agreement.

 Confidentiality:  Employee agrees not to disclose any
information regarding the underlying facts leading up
to or the existence or substance of this Agreement,
except to Employee’s spouse, tax advisor, an attorney
with whom Employee chooses to consult regarding
Employee’s consideration of this Agreement, or to
any required federal, state or local government
agency.  Employee shall, however, be required to
advise Employee’s spouse, domestic partner, tax
advisor, or attorney that this Agreement and the
substance of the Agreement are confidential and not
subject to further disclosure, and that Employee will
be liable in the event Employee’s spouse, domestic
partner, tax advisor or attorney discloses any
information regarding the underlying facts leading up
to or the existence or substance of this Agreement.  If
Employee is asked about Employee’s claims against
Employer, Employee will indicate only the following:
“The matter is over and I will not discuss it.”

D. Non-disparagement clauses

Purpose and scope. Lawyers can utilize a non-
disparagement clause to protect their clients from being
portrayed negatively by the other party.  Non-disparagement
clauses have been enforced by a vast majority of state and
federal courts, and proving that you have disparaged someone
is not as hard as you think.

In 2011, the Michigan Court of Appeals applied the plain
meaning of the term “disparagement” (as defined in American
Heritage Dictionary (“to speak of in a slighting or
disrespectful way; to reduce in esteem or rank”) and not as
used in Black’s Law Dictionary), and held that extrinsic
evidence was not required to interpret the term.  Sohal v. Mich.
State Univ. Bd. of Trs. & Davoren Chick M.D., 2011 Mich.
App. LEXIS 915 (Mich. Ct. App. May 17, 2011) (holding that
defendants did not knowingly disparage plaintiff in violation
of the resignation agreement).

Considerations in drafting a non-disparagement clause.
If you decide to include a non-disparagement clause to protect
your client, be aware that the plain language meaning of
“disparage” will govern in state court. 

Some non-disparagement provisions utilize broad language
prohibiting any statement or implication that could reflect
negatively on the other side.  For example a party might be asked

to agree that he or she will not.

“communicate, orally or in writing, or by any other
manner whatsoever to any third party, any 
claim, remark, allegation, statement, opinion,
innuendo, or information of any kind or nature
whatsoever, the effect or intention of which is to
cause embarrassment, damage or injury to the
reputation or standing in the local, state, national 
or international community of the other, its 
officers, directors, locals, members or employees,
whether any such communication is or may be 
true or founded in fact. These non-disparagement
prohibitions extend to all forms of digital or
electronic communication and no communication 
in contravention of this provision shall be circulated
on the worldwide web or any social networking
site.

If you are including a non-disparagement clause, consider
adding a “loser-pays” clause to the provision where appropriate.
Presumably, if a losing party has to pay the other’s attorneys’ fees,
one will think long and hard before exercising the right to sue for
a breach of a non-disparagement clause.  Such a clause may not
be necessary, however, if the liquidated damages amount is
minimal.

It is also important to consider the National Labor Relations
Act when using non-disparagement provisions, particularly with
regard to a current employee or where the plaintiff also has a
pending charge before the National Labor Relations Board.  The
NLRB, unlike courts, has routinely determined that overly
broad clauses violate NLRA Section 7 rights, particularly those
clauses generically prohibiting “disparagement,” as opposed to
defamatory comments. 

Further, where a non-disparagement is mutual in nature,
employers should be careful not to overpromise.  An employer
cannot promise that everyone in the company will not
disparage the employee.  Rather, it is best for the parties to
come to an agreement on specific, management-level
individuals.  It is also a best practice for agreements containing
mutual non-disparagement language to include instructions
regarding how to make a work reference request and to whom
such requests should be directed.

E. Sealing the court record

Finally, one option to consider when settling a case is
the possibility of requesting, through a joint motion, that the
court seal the court file.  While this is discretionary by the
judge, if the parties jointly request it and the request comes
as part of a settlement and dismissal of a case, it may be a
possibility. �

The article by Jennifer Salvatore, and Tiffany Buckley-
Norwood in substantially similar form was part of the materials
compiled for the 2017 Labor and Employment Law Institute
sponsored by The Institute of Continuing Legal Education
(www.icle.org), the LEL Section, and others.
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