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the employer has deviated from its normal procedures in reaching
the decision complained of. See e.g., Reeves v. Sanderson Plumb-
ing Products, Inc., 530 US 133, 143-149 (2000); Wheat v. Fifth
Third Bank, 785 F.3d 230, 237-241 (6th Cir. 2015); Ondricko v.
MGM Grand Detroit, LLC, 689 F.3d 642, 651-652 (6th Cir. 2012);
Chattman v. Toho Tenax America, Inc., 686 F3d 339, 348-350 (6th

Cir. 2012); White v. Baxter Health Care Corp., 533 F3d 381, 393-
396 (6th Cir. 2008), cert denied, 556 US 1235 (2009); Tinker v.
Sears, Roebuck & Co., 127 F3d 519, 523-524 (6th Cir. 1997).

Drafting of a complaint is another important step in the
process. In my experience, it is counterproductive to employ a
“shotgun” type approach to the preparation of a complaint when
the facts really do not support all such claims. You will increase
your credibility with both opposing counsel and the court if you
instead carefully draft your complaint and narrowly limit it to
those claims for which you have evidentiary support.5

The discovery process is also critical to defeating the em-
ployer’s inevitable motion for summary judgment. Although it is
difficult to generalize, I usually begin by gathering all the pertinent
documentation through requests for production of documents, then
depose the key decision-makers including a Rule 30(b)(6) deposi-
tion of a public or private corporation, partnership, association or
governmental agency, where appropriate and finally, I establish any
uncontested facts or the authenticity (genuineness) of documents
through requests for admission. Because the answers are invariably
prepared by counsel, I usually try to avoid using interrogatories, ex-
cept for identification of witnesses, experts, exhibits, etc.

III. PREPARING PLAINTIFF FOR HER DEPOSITION IS
CRITICAL
As important as information gathering is to defeating the em-

ployer’s motion for summary judgment, preparation of the plain-
tiff for her deposition is even more critical. The vast majority of
employer motions are won as a result of significant factual admis-
sions or concessions by an ill-prepared plaintiff at her deposition.
See, e.g., Hartsel v. Keys, 87 F3d 795, 800-802 (6th Cir. 1996),
cert. denied, 519 US 1055 (1997).  By way of example, federal
courts will invariably grant summary judgment to an employer if
the only fact that plaintiff can point to in support of her claim(s)
of racial discrimination is the fact that she is an African-American.
See Arendale v. City of Memphis, 519 F.3d 587, 605 (6th Cir. 2008)
(“Conclusory assertions, supported only by Plaintiff’s own opin-
ions, cannot withstand a motion for summary judgment.”);
Kendall v. Hoover Co., 751 F.2d 171, 173 (6th Cir. 1984); Locke
v. Commercial Union Ins. Co., 676 F2d 205, 206 (6th Cir. 1982)
(“The plaintiff did nothing more than state his conclusion that he
was terminated because of age.”)

Plaintiff’s counsel must be mindful that unlike the employer’s
key witnesses, the plaintiff will probably not have testified under
oath previously prior to her deposition. She therefore needs con-
siderable educating before the deposition begins with respect to
its role in the litigation process, particularly in relation to the em-
ployer’s motion for summary judgment. Plaintiff also needs to be
alerted prior to the deposition to certain key questions which will

(Continued on page 2)
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This article was initially prepared for the ABA Section of Labor and Employment Law’s Em-

ployee Rights Basic Skills Course (2000), was updated and revised for the State Bar of Michi-

gan Labor and Employment  Law Section Annual Meeting (October 2015), and was again

updated and revised for Lawnotes.

I. INTRODUCTION
In my experience, the most critical moments in employment

litigation do not occur when the opening statement is delivered or
when the plaintiff takes the witness stand, but when the em-
ployer’s inevitable motion for summary judgment is argued,
briefed and decided. These critical moments determine whether
the applicant/employee will ever get a chance to tell her story to
a group of her peers. They also greatly affect the settlement value
of the case because employers and their attorneys know all too
well the risks associated with a jury trial.

Motions1 for summary judgment have become “inevitable”
in employment litigation because employers and their attorneys
correctly perceive judges to be more receptive to their defenses
than juries.2 Skilled defense counsel have become adept at ob-
taining the factual concessions necessary to have employees’
claims determined as a matter of law by a court rather than as a
question of fact by a jury.3 Concerned with docket control, federal
courts in particular have also eased the standards under which de-
fendants may obtain summary judgment.  See Celotex Corp v.
Catrett, 477 US 317 (1986); Anderson v. Liberty Lobby, Inc., 477
US 242 (1986); Matsushita Electric Industrial Co v. Zenith Radio
Corp., 475 US 574 (1986).4

II. DON’T WAIT FOR THE MOTION TO BE FILED
Defeating the employer’s motion for summary judgment be-

gins well before the motion itself is filed. It starts with the initial
interview of the plaintiff and the evaluation of her potential claims
and the employer’s defenses. In a garden-variety disparate treat-
ment case, for example, plaintiff’s attorney must be on the lookout
from the initial interview for the evidence which will create a fac-
tual issue with respect to the employer’s motivation: Is there direct
evidence of the employer’s discriminatory intent such as discrim-
inatory remarks that were made by the decision-maker(s)?  See
e.g., Price Waterhouse v. Hopkins, 490 US 228, 251-252; 256-258
(1989); Sharp v. Aker Plant Services Group, Inc., 726 F.3d 789,
795-799 (6th Cir. 2013); DiCarlo v. Potter, 358 F3d 408, 415 (6th

Cir. 2004); Talley v. Bravo Pitino Restaurant, Ltd, 61 F3d 1241,
1249-1250 (6th Cir. 1995), overruled on other grounds by Gross
v. FBL Financial Services Inc., 557 US 167 (2009).  If not, is there
circumstantial evidence from which an inference of discrimination
can be drawn, such as evidence that similarly situated employees
of another race or gender were treated differently, or evidence that
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invariably be asked, such as the one alluded to in the hypothetical
above, “please tell me each and every fact which supports your
claim of racial discrimination?”

Even a sophisticated employer witness prepares for certain
key questions in advance of her deposition. A plaintiff who has
never given testimony under oath previously will have no hope of
defeating the employer’s inevitable motion for summary judgment
unless she carefully prepares for certain key questions in advance
of the deposition. Plaintiff’s counsel can assist in this process by
alerting the plaintiff to the critical questions which she is likely
to be asked and by helping her formulate and/or organize her an-
swers to these questions in advance of the deposition.6

The questions and answers which I deem “critical” are those
which are most likely to form the centerpiece of the employer’s
motion for summary judgment unless the plaintiff is adequately
prepared. For example, in the usual discrimination case, a key,
critical question is often that alluded to above, “Why do you be-
lieve that your race was a factor in the employer’s decision to ter-
minate your employment?” The plaintiff must be on the lookout
at deposition for this particular question (or any of its variations)
and must be fully prepared in response to marshal all the facts
supporting her claim of discrimination.

Plaintiff’s counsel can also assist by calling to the plaintiff’s
attention the kinds of facts upon which other courts have relied in
denying similar employer motions, as well as helping the plaintiff
organize and master the particular facts before this court which cre-
ate a genuine issue with respect to his or her claims. In this regard,
I have found it helpful to some clients to script in outline format an
answer to the critical question(s) she may be asked at deposition.
Plaintiff should then be given several opportunities to practice her
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Fed. R. Civ. P. 26(a) or in its supplemental disclosures under Fed.
R. Civ. P. 26(e)?  If so, a district court may properly refuse to con-
sider those affidavits in ruling on the employer’s motion for sum-
mary judgment.  See Fed. R. Civ. P. 37(c)(1) (“If a party fails to
provide information or identify a witness as required by Rule
26(a) or (e), the party is not allowed to use that information or
witness to supply evidence on a motion . . . unless the failure was
substantially justified. . .”);  Malone v. Ameren UE, 646 F.3d 512,
515-516 (8th Cir. 2011) (“. . . the district court declined to consider
the affidavits because Malone had not identified the witnesses as
required by Rule 26(a) or (e), and did not explain why his failure
to do so was substantially justified or harmless.  Malone does not
offer a justification for the lack of notice; he asserts only that
Ameren would have been able to prepare for the witnesses if they
were to testify at trial.  For purposes of summary judgment, how-
ever, Ameren had no opportunity to depose the witnesses, and the
district court was not required to delay the proceedings to accom-
modate Malone’s untimeliness.  The district court did not abuse
its discretion by excluding the affidavits.”)  See Fu v. Owens, 622
F.3d 880, 883-84 (8th Cir. 2010).

2. Do the employer’s papers include affidavits which are
not made on personal knowledge, which set out facts which would
not be admissible in evidence, or which fail to show that the affiant
or declarant is competent to testify on the matters stated?  If so, a
district court may properly refuse to consider those affidavits or
at least those portions of affidavits not made on personal knowl-
edge, setting out facts which would not be admissible in evidence
or which fail to show that the affiant or declarant is competent to
testify on the matters stated.

As revised in December 2010, Rule 56(c)(4) now provides
that “(a)n affidavit used to support or oppose a motion must be
made on personal knowledge, set out facts that would be admissi-
ble in evidence, and show that the affiant or declarant is competent
to testify on the matters stated.”  In addition, Rule 56(h) provides
that “(i)f satisfied that an affidavit or declaration under this rule is
submitted in bad faith or solely for delay, the court – after notice
and a reasonable time to respond – may order the submitting party
to pay the other party the reasonable expenses, including attorney’s
fees, it incurred as a result.  An offending party or attorney may
also be held in contempt or subjected to other appropriate sanc-
tions.”  See, e.g., Rogers v. AC Humko Corp., 56 F. Supp.2d 972,
979-980 (W.D. Tenn 1999) (Affidavit stating that supervisor did
not know that the former employee had applied for short-term dis-
ability benefits at the time he decided to terminate the employee,
which directly contradicted the supervisor’s earlier deposition tes-
timony, warranted sanctions against the employer for presenting
the affidavit in bad faith; at best, the affidavit contained a highly
reckless representation of an important fact by the employer’s
agent, which representation the employer never sought to expunge
from the record despite subsequent notice as to its falsity.)

a. Affidavits Not Based On Personal Knowledge Should
Not Be Considered.

Alexander v. Caresource, 576 F.3d 551, 562-563 (6th Cir.
2009) (“Rule 56(e) [now Rule 56(c)(4)] requires affidavits to be
made on personal knowledge. And as a general rule, a hearsay
“declarant is, of course, a witness, and neither [Rule 803] nor Rule
804 dispenses with the requirement of firsthand knowledge.” Ad-
visory Committee’s Note to 1972 Proposed Rules, Rule 803); see
also United States v. Lanci, 669 F.2d 391, 395 (6th Cir.1982)

answers to the key questions prior to the actual deposition.
Remember that it is defense counsel’s goal to be able to rep-

resent to the Court at argument on the motion for summary judg-
ment that “all of the stated, uncontradicted facts are based on
plaintiff’s own testimony.”  See footnote 3, supra. Plaintiff must
therefore be vigilant at deposition not to allow defense counsel to
“put words in her mouth.”  As innocuous as defense counsel’s
leading questions may appear at deposition [“Your supervisor was
generally fair and impartial, was she not?”], they will be the build-
ing blocks from which she will later construct the employer’s in-
evitable motion for summary judgment.

IV. SCRUTINIZE THE EMPLOYER’S MOTION AND THE
SUPPORTING PAPERS WITH GREAT CARE
Once the employer’s Motion for Summary Judgment has

been filed, the first step to defeating it is to carefully scrutinize
both the Motion itself and all of the supporting papers for com-
pliance with the applicable law and court rules. These are myriad
and differ from jurisdiction to jurisdiction, and occasionally from
judge to judge.7 Even sophisticated employer counsel occasion-
ally fail to appreciate all of the distinctions between one jurisdic-
tion and the next or to observe all the nuances in the rules.

The following checklist should help in scrutinizing the em-
ployer’s papers.8 Keep in mind that under Fed R Civ P 56
(c)(1)(A), “(a) party asserting that a fact cannot be or is genuinely
disputed must support the assertion by citing to particular parts of
materials in the record, including depositions, documents, elec-
tronically stored information, affidavits or declarations, stipula-
tions (including those made for purposes of the motion only),
admissions, interrogatory answers or other materials.”  Careful
scrutiny of the employer’s papers may provide grounds for de-
feating its motion independent of the papers filed in opposition.
See, e.g., Adickes v. S.H. Kress & Co., 398 US 144, 160-161
(1970); McDonnell v. Michigan Chapter #10. American Institute
of Real Estate Appraisers of the National Assn of Realtors, 587
F2d 7, 9 (6th Cir. 1978) (until the deficiencies in the affidavits
supporting defendants’ summary judgment motion were reme-
died, plaintiff was not required to supplement his pleading with
significant probative evidence that his allegations were true); see
also, Fed. R. Civ. P. 56(e).

A. The Motion Itself
1. Is the motion timely (i.e., neither premature nor after the

Court-established deadline for the filing of dispositive motions)?
See Fed. R. Civ. P. 56(b) (“Unless a different time is set by local
rule or the court orders otherwise, a party may file a motion for
summary judgment at any time until 30 days after the close of all
discovery;9 Plott v. General Motors Corp., Packard Electric Di-
vision, 71 F3d 1190, 1195 (6th Cir. 1995), cert. denied, 517 US
1157 (1996) [“Before ruling on summary judgment motions, a
district judge must afford the parties adequate time for discovery,
in light of the circumstances of the case.”  (citation omitted)]; but
see Jefferson v. Chattanooga Publishing Co., 375 F.3d 461, 463
(6th Cir. 2004) (“. . . it is well established that a motion for sum-
mary judgment may be filed . . . at any time, so long as the non-
moving party has had sufficient opportunity to engage in
discovery;” White’s Landing Fisheries, Inc. v. Buchholzer, 29 F.3d
229, 232 (6th Cir. 1994) (same).10

B. Affidavits11
1. Do the employer’s papers include affidavits from wit-

nesses who have not been identified in its initial disclosures under
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c. Affidavits Which Do Not Show Affiant is Competent
To Testify On the Matters Stated Should Not Be Con-
sidered.

Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 339
US 827,831 (1950) [affidavit made upon information and belief
did not comply with then  Rule 56(e)]; Briggs v. Potter, 463 F.3d
507, 512 (6th Cir. 2006) (“The district court properly relied upon
Federal Rule of Civil Procedure 56(e), which states that support-
ing affidavits ‘shall be made on personal knowledge,’ and ‘shall
set forth such facts as would be admissible in evidence, and show
affirmatively that the affiant is competent to testify to the matters
stated therein.’  We firmly agree with the district court’s decision
to strike ¶20 of the affidavit, because this portion was on its face
explicitly not a reflection of fact but rather argumentative inter-
pretation of statements of fact from the June 2001 telephone con-
versation, as evidenced by the terms “[i]n other words,” and “all
but advised.” Striking ¶20  of Brigg’s affidavit was proper under
Rule 56(e) and therefore, was not an abuse of discretion.”); Pfeil
v. Rogers, 757 F2d 850, 862 (7th Cir. 1985), cert. denied, 475 US
1107, 106 S Ct 1513 (1986) (“Because legal argumentation is an
expression of legal opinion and is not a recitation of  ‘fact’ to
which an affiant is competent to testify, legal argument in an affi-
davit may be disregarded.”); United States v. Dibble, 429 F2d 598,
601-602 (9th Cir. 1970). 

3. In federal court, 28 USC §1746 permits unsworn decla-
rations to be substituted for an affiant’s oath if the statements con-
tained therein are made ‘under penalty of perjury and are verified
as ‘true and correct.’”12 See Burgess v. Moore, 39 F3d 216, 217-
218 (9th Cir. 1994); Carney v. US Dept of Justice, 19 F3d 807,
812 n 1 (2nd Cir.) cert denied, 513 US 823, 115 S Ct 86, 130 LE2d
38 (1994); Goldman, Antonetti, et al v. Medfit International, Inc.,
982 F2d 686, 689-690 (1st Cir. 1993); Williams v. Browman, 981
F2d 901, 904 (6th Cir. 1992); US v. Four Parcels of Real Property,
941 F2d 1428, 1444 n 36 (11th Cir. 1991).13

4. Do the employer’s papers include affidavits to which
unauthenticated documents are attached?  If so, a district court
may properly refuse to consider such documents in ruling on the
employer’s motion for summary judgment.  Foster v. Allied Sig-
nal, Inc., 293 F.3d 1187, 1192 n.1 (10th Cir. 2002) (court did not
consider telephone logs attached to affidavits submitted by plain-
tiff’s attorney because attorney did not have personal knowledge
of log’s source or authenticity and was therefore not competent
to testify about them.); Moore v. Holbrook, 2 F.3d 697, 699 (6th

Cir. 1993) (sworn or certified copies of all documents referred to
in an affidavit must be attached); Cummings v. Roberts, 628 F2d
1065, 1068 (8th Cir. 1980) (seventeen pages of medical records
attached to an affidavit were not certified and therefore not prop-
erly considered).14

5. Do the employer papers include affidavits in which the af-
fiant’s statements contradict her prior, sworn answers to interroga-
tories or deposition testimony?  If so, such affidavits must be
disregarded in deciding the employer’s motion.  See, Jones v. UPS
Ground Freight, 683 F.3d 1283, 1294-96 (11th Cir. 2012) (because
supervisor’s email statement that plaintiff reported racially deroga-
tory remarks to him was inadmissible and contrary to supervisor’s
deposition testimony, it could not be considered at summary judg-
ment); Jiminez v. All American Rathskeller, Inc., 503 F.3d 247, 251-
255 (3rd Cir. 2007) (lengthy discussion of “sham affidavit” doctrine);
Moore v. Lafayette Life Insurance Co., 458 F.3d 416, 434 (6th Cir.
2006) (district court properly excluded affidavit from consideration

SUMMARY JUDGMENT:
DEFEATING THE EMPLOYER’S
INEVITABLE MOTION
(Continued from page 3)

(quoting advisory committee note and holding that hearsay ex-
ception of statement against interest requires that the declarant
had personal knowledge); cf. Fed.R.Evid. 602.];  DeWitt v. Proctor
Hospital, 517 F.3d 944, 947 (7th Cir. 2008) (affidavit not based on
personal knowledge is insufficient to rebut evidence that plaintiff
was replaced by an older individual of same gender.); Lopez-Car-
rasquillo v. Rubianes, 230 F.3d 409, 414 (1st Cir. 2000) (affidavit
stating it was “correct in all parts to the best of my knowledge”
and merely repeating conclusory allegations in complaint, was not
sufficient to oppose summary judgment.”); Londrigan v. Federal
Bureau of Investigation, 670 F.2d 1164, 1174 (DC Cir. 1981) (“An
affidavit based merely on information and belief is unaccept-
able.”).

b. Affidavits Which Include Inadmissible Hearsay
Should Not Be Considered.

See Kidd v. Mando American Corp., 731 F.3d 1196, 1207-
1211 (1th Cir. 2013); Back v. Nestle USA, Inc., 694 F.3d 571, 577-
578 (6th Cir. 2012); Jones v. UPS Ground Freight, 683 F.3d, 1283,
1293-1294 (11th Cir. 2012); Bhatti v. Trustees of Boston Univ., 659
F.3d 64, 71, 113 FEP 722 (1st Cir. 2011) (court will not consider
hearsay in deciding motion for summary judgment; only admis-
sible evidence can be considered); but see Alexander v. Care-
source, supra at 558.  [“The submissions by a party opposing a
motion for summary judgment need not themselves be in a form
that is admissible at trial. Celotex Corp. v. Catrett, 477 U.S. 317,
324, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986) (“We do not mean
that the nonmoving party must produce evidence in a form that
would be admissible at trial in order to avoid summary judg-
ment.”). Otherwise, affidavits themselves, albeit made on personal
knowledge of the affiant, may not suffice, since they are out-of-
court statements and might not be admissible at trial. See
Fed.R.Evid. 801(c), 802. However, the party opposing summary
judgment must show that she can make good on the promise of
the pleadings by laying out enough evidence that will be admis-
sible at trial to demonstrate that a genuine issue on a material fact
exists, and that a trial is necessary. Such “‘evidence submitted in
opposition to a motion for summary judgment must be admissi-
ble.’” Alpert v. United States, 481 F.3d 404, 409 (6th Cir.2007)
(quoting United States Structures, Inc. v. J.P. Structures, Inc., 130
F.3d 1185, 1189 (6th Cir.1997)). That is why “‘[h]earsay evidence
... must be disregarded.’” Ibid.; see also North American Specialty
Ins. Co. v. Myers, 111 F.3d 1273, 1283 (6th Cir.1997) (“[T]he tes-
timony of Chaffee is inadmissible hearsay and therefore cannot
defeat a motion for summary judgment.”).]; Jacklyn v. Schering-
Plough Healthcare Products Sales Corp., 176 F.3d 921, 927-928
(6th Cir. 1999) (affidavit failed to establish genuine issue of ma-
terial fact where critical evidence was hearsay and if not hearsay
constituted the inadmissible opinions of a lay witness); Pritchard
v. Southern Co. Services, 92 F3d 1130, 1135 (11th Cir. 1996) (in-
admissible hearsay may not be considered on a motion for sum-
mary judgment when that hearsay will not be reducible to
admissible form at trial); Hartsel v. Keys, 87 F3d 795, 799 (6th
Cir. 1996), cert. denied, 519 US 1055, 117 S Ct 694, 136 L Ed 2d
608 (1997) (“ ...hearsay evidence may not be considered on a mo-
tion for summary judgment.”); but see Bush v. Dictaphone Corp.,
161 F3d 363 (6th Cir. 1998).



(Continued on page 6)
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because it could not be reconciled with plaintiff’s deposition testi-
mony); Gagne v. Northwestern Nat. Ins. Co., 881 F2d 309, 315 (6th
Cir. 1989); Reid v. Sears, Roebuck & Co., 790 F2d 453, 460 (6th
Cir. 1986); but see Aerel, SRL v. PCC Airfails, LLC, 448 F.3d 899,
907 (6th Cir. 2006) (“The Sixth Circuit declined to extend the Reid
rule barring contradictory affidavits to a party who was not directly
questioned about an issue [at deposition] from supplementing in-
complete deposition testimony with a sworn affidavit.”); Hernandez
v. Valley View Hosp. Ass’n, 684 F.3d 950, 956 n.3 (10th Cir. 2012)
(affidavit did not contradict prior sworn testimony where deposition
testimony provided only “examples” of racial jokes of which plain-
tiff testified there were “so many;” affidavit simply provided addi-
tional examples of racial jokes); Kennedy v. Allied Mutual Ins. Co.,
952 F.2d 262, 266-267 (9th Cir. 1991); Tippens v. Celotex Corp., 805
F.2d 949, 953-955 (11th Cir. 1986); Bender v. Southland Corp., 749
F.2d 1205, 1211 (6th Cir.1984).15

C. Other Than Affidavits16
1. Is the employer’s motion properly supported with refer-

ences to the pleadings, depositions, answers to interrogatories, ad-
missions and documents on file?  If not, a district court may properly
refuse to grant the employer’s motion for summary  judgment.17

Rule 56(c)(1)(A) now provides that:

A party asserting that a fact  cannot  be or is genuinely
disputed must support the assertion by:  

(A) citing a particular parts of materials in the record,
including depositions, documents, electronically stored
information, affidavits or declarations, stipulations (in-
cluding those made for purposes of the motion only), ad-
missions, interrogatory answers, or other materials. 

See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (“. . .
a party seeking summary judgment always bears the initial re-
sponsibility of informing the district court of the basis for its mo-
tion and identifying those portions of ‘the pleadings, depositions,
answers to interrogatories and admissions on file, together with
the affidavits, if any,’ which it believes demonstrate the absence
of a genuine issue of material fact.”); Alexander v. Care Source,
576 F.3d 551, 558 (6th Cir. 2009) [“(t)he party bringing the sum-
mary judgment motion has the initial burden of informing the dis-
trict court of the basis for its motion and identifying portions of
the record that demonstrate the absence of a genuine dispute over
material facts,” citing Mt. Lebanon Personal Care Home, Inc. v.
Hoover Universal, Inc., 276 F.3d 845, 848 (6th Cir. 2002)]; Rock-
well Medical, Inc. v. Yocum, 76 F. Supp. 3d 636, 645-646 (E.D.
Mich. 2014) [(“the ‘district court is not required to speculate on
which portion of the record the nonmoving party [or for that mat-
ter, the moving party] relies, nor is it obligated to wade through
and search the entire record for some specific facts that might sup-
port the nonmoving (or moving) party’s claim,” quoting in part
Inter Royal Corp. v. Sponseller, 889 F.2d 108, 111 (6th Cir. 1989)].

2. If the employer’s motion is properly supported with ref-
erences to the pleadings, depositions, answers to interrogatories,
admissions and documents on file, are the references to admissible
evidence?  If not, a district court may properly refuse to consider
those portions of the record in ruling on the employer’s motion
for summary judgment.

Rule 56 (c)(2) provides that “(a) party may object that the
material cited to support or dispute a fact cannot be presented in
a form that would be admissible in evidence.”  See Luster v. Illi-
nois Dep’t of Corr., 652 F.3d 726, 731 n.2, 112 FEP 1321 (7th Cir.
2011) (party’s own answers to interrogatories, lacking proper

foundation, are inadmissible); Paz v. Wauconda Healthcare &
Rehab Centre, LLC, 464 F.3d 659, 664 (7th Cir. 2006) (plaintiff
may defeat summary judgment with her own deposition testi-
mony, as long as that testimony is admissible);  Stinnett v. Iron-
works Gym/Executive Health Spa, Inc., 301 F.3d 610, 613 (7th Cir.
2002) (although evidence submitted for summary judgment “need
not be admissible in form . . . it must be admissible in content.”);
Little v. BP Exploration & Oil Co., 265 F.3d 357, 363 n.3 (6th Cir.
2001) (District Court properly disregarded letter from another for-
mer employee because it was an unsworn statement, and because
it was not given under penalty of perjury, certified as true and cor-
rect, dated and signed as required under 28 U.S.C. §1746); Dole
v. Elliott Travel & Tours, Inc., 942 F.2d 962, 968 (6th Cir. 1991);
Duff v. Lobdell-Emery Mfg. Co., 926 F. Supp. 799, 803 (N.D. Ind.
1996)(employer’s own answers to plaintiff employee’s interroga-
tories were not admissible summary judgment evidence in dis-
ability discrimination action, because employer’s answers to
interrogatories were not founded on personal knowledge and
were, when offered by the employer, merely hearsay; although in-
dividual answering interrogatories on corporation’s behalf need
not have first-hand knowledge of information being provided,
mere existence of answers to interrogatories did not make them
acceptable evidence supporting summary judgment motion.) 

3. Do the employer’s papers include non-record documen-
tary evidence which has not been properly authenticated?  If so, a
district court may properly refuse to consider such documentary
evidence in ruling on the employer’s motion for summary judg-
ment.  See Alexander Care Source, 576 F.3d 551, 558, 560 (6th

Cir. 2009) [“unauthenticated documents do not meet the require-
ments of Rule 56(e) * * * “Excerpts of depositions are allowed-
and many times preferred by the district court-if they are properly
authenticated.  * * * To authenticate a deposition excerpt, a party
should include the cover sheet (which the plaintiff did) and the
court reporter’s certificate (which the plaintiff failed to do)].  Orr
v. Bank of America, NT & SA, 285 F.3d 764, 774 (9th Cir. 2002)
(“A deposition or an extract therefrom is authenticated in a motion
for summary judgment when it identifies the names of the depon-
ent and the action and includes the reporter’s certification that the
deposition is a true record of the testimony of the deponent.”) (cit-
ing Fed. R. Evid. 901(b)); Moore’s Federal Practice §56.14[2][a]
(observing that “one proper cover page and certification will suf-
fice for authentication of the excerpts from that deposition”).];
Logan v. Denny’s Inc., 259 F.3d 558, 570 (6th Cir. 2001) (“This
Court has ruled that documents submitted in support of a motion
for summary judgment must satisfy the requirements of Rule
56(e); otherwise they must be disregarded.”) (citations omitted));
Hoffman v. Applicators Sales and Service, 439 F.3d 9, 14-15 (1st

Cir. 2006) (“documents do not automatically become part of the
record simply because they are products of discovery.”); Capo-
bianco v. City of New York, 422 F.3d 47, 55-56 (2nd Cir. 2005);
Hal Roach Studios v. Richard Feiner and Co., 896 F2d 1542,
1550-1551 (9th Cir. 1990); First National Life Ins. Co. v. Califor-
nia Pacific Life Ins. Co., 876 F2d 877, 881 (11th Cir. 1989)(Dis-
trict Court properly granted summary judgment where
photocopies of pleadings submitted in opposition were not prop-
erly authenticated nor supported by an affidavit of an officer hav-
ing legal custody of the originals attesting to their authenticity);
Beyene v. Coleman Security Services, Inc., 854 F2d 1179, 1181-
1182 (9th Cir. 1988) (district court erred in granting summary
judgment where documentary evidence submitted by defendant
in support of its motion was both inadmissable hearsay and not
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properly authenticated); Canada v. Blain’s Helicopters, Inc., 831
F2d 920, 925 (9th Cir. 1987); Wells v. Franzen, 777 F2d 1258,
1262 (7th Cir. 1985). For example, an employer may not simply
append to its motion for summary judgment or supporting brief
personnel records or other documents which have not been earlier
identified or authenticated in answers to interrogatories, admis-
sions or deposition testimony. Federal Rule of Evidence 901(a)
requires “authentication or identification as a condition precedent
to admissibility,” and “documents which have not had a proper
foundation laid to authenticate them cannot support a motion for
summary judgment.” Beyene v. Coleman Security Services, Inc.,
supra at 1182, quoting Canada v. Blain’s Helicopters, Inc., supra
at 925; United States v. Dibble, 429 F2d 598, 602 (9th Cir. 1970)
(a writing is not authenticated simply by attaching it to an affi-
davit, even if the writing appears on its face to have originated
from some governmental agency and the affiant is a governmental
official). 

Part II will be in the next Lawnotes

—END NOTES—

1 The plural is appropriate here. See Jackson v. Norris, 748 F Supp 570, 571-572 (MD Tenn.
1990), aff’d w/o opinion, 928 F2d 1132 (6th Cir. 1991) (repetitive summary judgment mo-
tions generally barred by the law of the case doctrine, but additional summary judgment mo-
tions on different issues permitted); however, see Local Rule 7.1(b)(2) of the Rules of the
United States District Court for the Eastern District of Michigan for Civil Cases (“A party
must obtain leave of court to file more than one motion for summary judgment.  For example,
a challenge to several counts of a complaint generally must be in a single motion.”)

In addition, of course, “(i)f on a motion under Rule 12(b)(6) or 12(c), matters outside the
pleadings are presented to and not excluded by the court, the motion must be treated as one
for summary judgment under Rule 56 [and] (a)ll parties must be given a reasonable oppor-
tunity to present all material that is pertinent to the motion.”  Rule 12(d).  See also Tackett
v. M & G Polymers, 561 F.3d 478, 487 (6th Cir. 2009) (“A district court may convert a mo-
tion sua sponte.  This conversion, however, ‘should be exercised with great caution and at-
tention to the parties’ procedural rights.’” quoting 5C Wright & Miller §1366; Max Arnold
& Sons, LLC v. W.L. Hailey & Co., 452 F.3d 494, 503-504 (6th Cir. 2006).

2 David A. Cathcart, a well known employment defense attorney then with Gibson, Dunn &
Crutcher in Los Angeles, was once reported as saying that lawyers representing management
consider summary judgment in almost every case primarily to avoid “unpredictable” jury
verdicts. Individual Employment Rights Labor Relations Reporter, Volume 13, No 16, p 4
(BNA March 24, 1998).

3 In the same article referenced above, Cathcart stated that in drafting a summary judgment
motion, the defense goal is to be able to tell the Court that “all the stated, uncontradicted
facts are based on the plaintiff’s own testimony or on contemporaneous business records”
of undisputed authenticity. Id.

4 On the other hand, federal courts are reluctant to allow defendants, including defendant
employers, to litigate or re-litigate on a motion in limine issues which should have been de-
cided on a motion for summary judgment.  See Louzon v. Ford Motor Co., 718 F.3d 556,
560-566 (6th Cir. 2013).  See also,Meyer Intellectual Props. Ltd. v. Bodum, Inc., 690 F.3d
1354, 1378 (Fed. Cir. 2012); Mid-America Tablewares, Inc. v. Mogi Trading Co., 100 F.3d
1353, 1363 (7th Cir. 1996); Bradley v. Pittsburgh Bd of Education, 913 F.2d 1064, 1070
(3rd Cir. 1990).

5 Tactical considerations will occasionally dictate that some discretion be exercised in the
application of this rule. For example, it may be important to include at least one claim under
which trial by jury can be demanded, compensatory damages for emotional pain and suf-
fering sought, and attorney’s fees claimed.

6 Stuart Israel has written extensively on the ethnical limitations of witness preparation.  For
a sample, see “Coaching Witnesses, Vol 10, No 3 Labor and Employment Lawnotes 10
(Fall 2000); “The Ethnics of Witness Preparation,” Vol 9, No 2 Labor and Employment
Lawnotes 6 (Summer 1999); Stuart M. Israel, Taking and Defending Depositions (ALI-
ABA 2004) (Chapter 10 The 162 Essential Rules for Deponents and the Importance of
Practice); see also James M. Altman, “Witness Preparation Conflicts, 22 Litigation 38
(Fall, 1995).

7 For example, United States District Judge Avern Cohn follows the “anti-ferret” rule con-
tained Local Rule 56.1 of the United States District Court for the for the Northern District
of Illinois, with respect to motions for summary judgment.  See www.mied.uscourts.
Gov/ind ex.cfm?pageFunction=chambers&judgeid=4.  Some of his colleagues have other

unique requirements.  These can be found in the practice guidelines which the judges post
on the Eastern District’s website.

8 In addition, see Brunet, “Summary Judgment Materials,” 147 F.R.D. 647 (1993).

9 See Brunet, “The Timing of Summary Judgment,” 198 FRD 679 (2001).

10 The ten day advance notice requirement of Rule 56(c) was removed in December 2010.
The revised rule does not contain a specific notice requirement but Rule 56(f) provides
that a district court may grant judgment independent of a motion (sua sponte) only “(a)fter
giving notice and a reasonable time to respond.”  See Norse v. City of Santa Cruz, 629 F.3d
966 n.5 (9th Cir. 2010) (en banc); Bennett v. City of Eastpointe, 410 F.3d 810, 816-817
(6th Cir. 2005) (District Court abused its discretion in granting summary judgment sua
sponte without proper notice.)

11 Sworn deposition testimony may be used by or against a party on summary judgment re-
gardless of whether the testimony was taken in a separate proceeding.  Gulf USA Corp. v.
Federal Ins. Co., 259 F.3d 1049, 1056 (9th Cir. 2001).  Such testimony is considered to be
an affidavit pursuant to Federal Rule of Civil Procedure 56(c)(4), and may be used against
a party on summary judgment as long as the proffered depositions were made on personal
knowledge and set forth facts that are admissible in evidence.  Id.  In Carmona v. Toledo,
215 F.3d 124, 132 n.7 (1st Cir. 2000), the First Circuit ruled that an affidavit which was
attached to a motion for reconsideration, rather than to the papers submitted in opposition
to a motion for summary judgment, was properly considered in evaluating the summary
judgment record:  “An affidavit of a party that is on file in the case will be considered by
the court regardless of the purpose for which it was prepared and filed.”  (citation  
omitted).

12 The statute provides in relevant part as follows:

Wherever, under any law of the United States or under any rule, regulation, order, or
requirement made pursuant to law, any matter is required or permitted to be supported,
evidenced, established, or proved by the sworn declaration, verification, certificate,
statement, oath, or affidavit, in writing of the person making the same (other than a dep-
osition, or an oath of office, or an oath required to be taken before a specified official
other than a notary public), such matter may, with like force and effect, be supported,
evidenced, established, or proved by the unsworn declaration, certificate, verification,
or statement, in writing of such person which is subscribed by him, as true under penalty
or perjury, and dated, in substantially the following form:

(1)  If executed without the United States: “I declare (or certify, verify, or state) under
penalty of perjury under the laws of the United States of America that the foregoing
is true and correct. Executed on (date). 

________________________________

(Signature).”

(2)  If executed within the United States, its territories, possessions, or common-
wealths: “I declare (or certify, verify, or state) under penalty of perjury that the fore-
going is true and correct. Executed on (date).

________________________________

(Signature)”

13 A verified complaint signed under penalty of perjury as provided in 28 USC §1746 carries
the same weight as would an affidavit for purposes of summary judgment.  See, El Bey v.
Roop, 530 F.3d 407, 414 (6th Cir. 2008); Lavado v. Keohane, 992 F.2d 601, 605 (6th Cir.
1993) (explaining that where a party files a verified complaint, the allegations contained
therein “have the same force and effect as an affidavit for purposes of responding to a mo-
tion for summary judgment.”)

14 Although the substantive requirements for filing an affidavit or declaration were not
changed, the former requirement that a sworn or certified copy of a paper referred to in an
affidavit or declaration must be attached to the affidavit was omitted in the 2010 amend-
ments as unnecessary “given the requirement in subdivision (c)(1)(A) that a statement or
dispute of fact be supported by materials in the record.”  See Committee Note to the 2010
amendment to Rule 56.

15 One court has applied the “sham affidavit” principle to a plaintiff’s material modification
of his deposition testimony by submitting an errata sheet, as authorized under Fed. R. Civ.
P. 30(e)(1)(B).  See Burns v. Board of County Commissioners, 330 F.3d 1275, 1281-1282
(10th Cir. 2003).

16 Although a district court should consider on a motion for summary judgment whether
“postpleading material” suggests there are triable issues of material fact, 10A Charles Alan
Wright, Arthur R. Miller and Mary Kay Kane, Federal Practice & Procedure:  Civil 3d*
§2721, at 366, the motion cannot “be defeated by factual assertions in a brief by the party
opposing it,” id. §2723, at 389-90.  Taylor v. Small, 350 F.3d 1286, 1294-1295 (DC Cir.
2003).  Likewise, in reviewing a summary judgment order, a Court of Appeals can consider
only those materials which have actually been presented to the District Court.  Frank C.
Bailey Enterprises, Inc. v. Cargill, Inc., 582 F.2d 333 (5th Cir. 1978).

17 Trial testimony also may be submitted on a summary judgment motion, but that testimony
must come from prior proceedings that are submitted as part of the pretrial record.  Thus,
when testimony was produced from a trial in the very case for which summary judgment
was decided, long after the pretrial process had come to an end, the Sixth Circuit held that
the district court erred when it reversed its grant of summary judgment based on that ev-
idence.  See Dillon v. Cobra Power Corp., 650 F.3d 591, 596 (6th Cir. 2009).

Although Rule 43(c) specifically authorizes a district court to conduct an evidentiary
hearing and take oral testimony when a motion relies on facts outside the record, Rule
56 is silent on whether oral testimony may be introduced at a summary judgment hear-
ing.  Courts have suggested that oral testimony should be used sparingly under Rule 56
and with great care, in part because it creates a strong temptation for a judge to assess
the witness’ credibility, which is not permitted in deciding a motion for summary judg-
ment.  Seamons v. Snow, 206 F.3d 1021, 1026 (10th Cir. 2000).  �

SUMMARY JUDGMENT:
DEFEATING THE EMPLOYER’S
INEVITABLE MOTION
(Continued from page 5)
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a hung jury is not an option – then the real interesting
work begins. They are compelled by the design of the
process to work toward consensus. The end product is
likely to be a higher quality result.

A single arbitrator is fine for most cases. But all of
us get it wrong from time to time. We miss a key fact;
we fail to appreciate the nuances of an argument. If the
stakes are sufficiently high, the parties may want to con-
sider increasing the number of heads at work on the
problem. That’s a good idea. But the next step, going
from one arbitrator to three without pausing to consider
the virtues of two, is a step that is too often taken re-
flexively.

Like many good
ideas, this one comes
about when we pause
and reconsider the un-
spoken, automatic as-
sumption that underlie
common practice. In
fact it may be that two
heads are not just bet-
ter than one, they are
also   better than three.

I am grateful to
my friend and colleague Marty Reisig for introducing
me to this idea. Marty has actually served on a two-per-
son panel at the request of some creative and thoughtful
parties. I have not had the pleasure. But I think it’s the
best idea to come along in the field in years.  �

Usually I sit as a sole arbitrator. Sometimes I sit as a
member of a three-person panel. But I’ve never been
asked to sit on a two-person arbitration panel. Why not?

Everyone knows the answer to that question: A two-
person panel is likely to deadlock, but a three-person
panel will always have a majority. So three is better.

This answer is simple, obvious, and wrong. But to
see why it’s wrong we have to ask some more questions.
First, why is deadlock bad? 

Deadlock is bad, the thinking goes, because if the
arbitrators are deadlocked we have to start over again
with new arbitrators. That would be time-consuming
and expensive, and that is the opposite of what arbitra-
tion is supposed to be about. 

Perhaps. But this reasoning requires two unstated
assumptions. It requires the assumption that deadlocked
arbitrators would have to be replaced and the whole
process repeated. And it requires the assumption that
the purpose of arbitration is to move the docket. Neither
of these statements is true. 

The purpose of arbitration is to resolve disputes.
The idea behind it is that qualified neutrals with no
personal interest in the outcome will be able to arrive
at solutions that the parties themselves cannot achieve.
If we remove the assumption that deadlocked arbitra-
tors have to be replaced, we can substitute the idea that
arbitrators who disagree should be able to work to-
gether until they don’t disagree. This is not a radical
idea. It is what principled negotiation is all about. Any-
one who has read anything in the negotiation literature
in the past quarter century knows that reasonable peo-
ple of good will should be able to concentrate on in-
terests rather than positions, brainstorm to create
options, and find opportunities for mutual gain. We
routinely ask divorcing couples to do this. Certainly
we can ask trained professionals with no vested inter-
est in the outcome to do it. All it takes is a shift in per-
spective from the view that impasse among the
arbitrators signals the end of the process to the view
that impasse marks the beginning of the negotiation
process.

At the same time, this shift marks a change in em-
phasis from the view that the purpose of the process is
to move the case along to the view that the purpose is
to arrive at a carefully considered resolution. If there are
an odd number of arbitrators and majority rule, the ar-
bitrators can stop thinking as soon as two of them agree.
If there are only two arbitrators and they disagree – and

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

“Two arbitrators working out

some last-minute decisional

nuances.”

“Let’s get something clear. I’m not calling you ‘Master,’

and I won’t implement any chauvinistic sexual fantasies.”

Kelman’s Cartoon
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regularly over the past 20 years. For the past five years, the dentists
had been forced to sign new employment agreements annually as
a measure against accumulation of legal seniority by the doctors
and nurses with respect to termination bonuses and priority. There
was no follow-up to the May meeting for several months.

In September 2015, another meeting between the doctors and
management was called. The meeting was led by the shareholder
of the group of companies that owns the dental office. The share-
holder bluntly accused the doctors of “being too old, stealing
money from the company, and unable to learn.” He threatened to
“initiate criminal proceedings” against the doctors unless they re-
signed immediately. The director of the dental clinics belonging
to the joint-stock company and head of the clinic in question were
called-in to ensure the resignations.

Under stress and in disbelief, the doctors left the meeting to
think over their options. The key concern for them was loss of med-
ical license, as this would be the change of their lives most un-
wanted—they have practiced their profession in the same clinic for
their entire careers. At this point, the doctors decided to seek legal
assistance, but due to limited financial means could not afford
proper representation. As I knew the doctors from childhood, and
went to the clinic regularly in the past, I took the case pro bono.

The Dispute

Article 8 of the Latvian Labor Law states: 

(1) It is prohibited to apply sanctions to an employee or
to otherwise directly or indirectly cause adverse conse-
quences for him or her because the employee, within the
scope of employment legal relationships, exercises his or
her rights in a permissible manner, as well as when if he
or she informs competent institutions or officials regard-
ing suspicions with respect to the committing of criminal
offences or administrative violations in the workplace.

(2) If in the case of a dispute, an employee indicates con-
ditions, which could be a basis for the adverse conse-
quences caused by the employer, the employer has a duty
to prove that the employee has not been punished or ad-
verse consequences have been directly or indirectly
caused for him or her because the employee, within the
scope of employment legal relationships, exercises his or
her rights in a permissible manner.

Being a member of the Latvian bar—a lawyer—this is what
I quoted to the first of the doctors who asked for my help. I offered
to write an application to the Latvian State Employment Inspec-
tion (the “Inspection”). The reply was simple: the doctors had no
trust in the law or in the Inspection. The doctors believed they
could not compete with the ultimate shareholder of their clinic, a
local millionaire. 

Nevertheless, the law ensures balance of power between em-
ployees and employers. The employer usually has broader finan-
cial resources, but the law imposes certain mandatory actions to
be performed by employer before employee termination. Having
heard the doctors, it became apparent that their employer likely
did not engage legal counsel before attempting to fire the doctors.
In fact, by acting in the blunt manner described above, the em-
ployer was opening possibilities for the doctors to defend their
rights quite effectively, as the law calls for specific actions prior
to termination of any employees. 

A PRACTICAL CASE ON
LABOR RELATIONS IN LATVIA

Semjons Fogels
Assistant attorney-at-law, Latvian Bar Association

Latvia is a country of two million people located on the shore
of the Baltic sea. As a former Soviet Republic, Latvia has gone a
long way towards integration into the European Union and imple-
mentation of Western values. One of the key elements of success-
ful growth for a country and its peoples’ prosperity is proper
balance between the values held by employers and employees.
Constant increase in productivity is the economic goal. To set the
basic parameters for the values of each group concerned, most
often labor law is introduced. 

This article will show how timely involvement of a legal pro-
fessional in a labor dispute can prevent costly and time-consuming
court proceedings, as well as assist in protecting employee legal
rights, thus preserving the balance and restoring mutual respect
between the needs of an employer and its employees. Even the
strictest laws, nevertheless, are ineffective when its addressees re-
fuse to apply it. Hence, this article is an attempt to emphasize the
importance of encouraging employees to use the law and to stress
the importance of access to effective legal assistance.

Perception of Law

Latvia’s Labor Law is relatively strict. It sets out maximum
working hours, minimum vacation time, cases when an employee
may or may not be fired, and compensation payments for letting
go an employee. Moreover, the Latvian legal system allows an
employee to forgo paying a state court duty when an employee
files suit for wrongful termination, thus promoting effective access
to courts. Wrongful termination cases are also fast-tracked.

Regardless of how seemingly pro-employee the law may be,
the opinion of the author is that employees often do not utilize its
benefits due to lack of knowledge of the law, lack of access to legal
assistance, and lack of confidence that fair results may be achieved
in courts, as well as due to fear of retaliation from their employer.

The Case

Article 3 of the Advocacy Law of the Republic of Latvia
states: 

An advocate shall be an independent and professional
lawyer who provides legal assistance in defending and
representing the lawful interests of persons in court pro-
ceedings and pre-trial investigations, providing legal
consultations, preparing legal documents, and perform-
ing other legal activities.

On a sunny day in May 2015, a center-city Riga dental clinic’s
dentists and nurses were called into a meeting with the manage-
ment of a joint-stock company which owns the clinic. The doctors
were informed that an internal audit was on-going in the clinic,
that some irregularities were found, and, that the doctors would do
better to resign on their free will to avoid facing “consequences.” 

Having worked in this particular location for over 30 years,
and being between 60 and 70 years’ old, three of the doctors de-
cided to ignore this call as a whim of the new management. In fact,
they heard similar speeches before, as the clinic’s owners changed
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(Continued on page 10)

Hence, the defense strategy needed to be both proactive—mak-
ing sure that the offending employer understood that the doctors
would not “go down quietly”—and, also, reactive—utilizing the
bluntness of the employer’s approach to forestall the firings until
proper compensation was paid. The more mistakes the employer
made in the process of letting go of the employees, the easier it
would be for the doctors to persuade the court to reinstate them.

One of the issues was dignity. Other were age discrimination
and the illicit conduct of the employer in general. Another concern
was termination compensation. The doctors realized that after the
verbal abuse, there would be no going back to the clinic. They
could, if fired, get compensation of three to four months’ salary.
If the doctors left on their own accord, however, no compensation
would be forthcoming. Also, they would get no compensation
under the Labor Law if fired due to a criminal act or fault (incom-
petence, loss of trust of the employer, etc.). 

Noting the bluntness of the employer’s approach, a plan was
envisaged that would take advantage of all of the legal means to
ensure proper compensation to the doctors. Having persuaded two
doctors to proceed with some level of legal defense, and to fight
against the age discrimination and blatant bullying, we considered
our legal strategy. The key, of course, was to get compensation
from the employer and prove (as assertive, as this may sound) that
the force of law exists if and when applied properly, thus restoring
the dignity and self-respect of the doctors. 

It was very important that the doctors remain involved in the
process, as they could corroborate the evidence and support each
other psychologically. But the doctors asked that as a lawyer I
would work in the background and not appear at meetings or com-
missions unless requested by them. Lastly, the doctors decided,
confidentially, that we not file with the court if negotiation did not
result in an agreement, showing the gap between the law’s theory
and practice. Thus, compensation for the doctors would have to
come in the pre-court process. 

The third doctor decided not to join our efforts due to her lack
of knowledge of the Latvian language. She was threatened by the
employer that she would lose her medical license unless she re-
signed. She resigned almost immediately. The last-mentioned pe-
culiarity of law mandates employees know the Latvian language
to a very high standard. The reality of Soviet times was that most
Russian-speaking individuals did not learn the Latvian language
and many, especially those of age, did not master it after the Soviet
era ended. Doctors are supposed to know Latvian to the highest
level, and the State Language Commission, upon complaint of any
third party, may check language proficiency. Lack of proficiency
may lead to termination and even loss of medical practice license.

The Defense

From the Web site of the State Labor Inspection as of March
4, 2016: 

[The Inspection] carries out activities in order that the
Latvian population should be socially and legally pro-
tected and can work in a safe working environment.

After applications to the Inspection were filed on behalf of
the two doctors, the senior staff appointed by the management
board controlled by the shareholder continued to intimidate the
doctors during their working hours, calling them the “accused”
and the “defendants.” Moreover, when patients called for appoint-
ments, the clinic’s secretaries were instructed to state that the doc-

tors are unavailable. This was done intentionally to reduce the pa-
tient flow to these doctors and hurt them financially, as they were
paid a share of the patient fees. The doctors were under increased
pressure and considered resigning just to avoid the constant in-
timidation.

To counter the intimidation, we prepared applications on be-
half of the doctors to the Inspection stating that: (1) the employer
was conducting age discrimination, as only the elderly doctors
were being forced to resign, (2) the employer was unduly influ-
encing the doctors via threats of criminal proceedings and by pre-
venting the doctors from treating patients, and (3) this improper
conduct was to avoid paying termination compensation and to
force the doctors’ resignations. The Inspection, according to law,
generally must reply to any complaint within 30 days. The main
concern of the doctors was, of course, fear of the financially-ca-
pable employer’s retaliation. 

A few days after the filings with the Inspection, the share-
holder called another meeting with the doctors and other medical
personnel. Once again, the doctors were threatened with “crimi-
nal” proceedings and were accused without proof that they were
under-billing patients and thus “stealing from the clinic.”  

A few days later, the doctors who filed with the Inspection
were suspended from their clinic jobs. The suspension did not
state a duration or reason. The good news was that because the
clinic was informed of the doctors’ complaints, the doctors were
put on paid suspension. This was the first small win, as the Labor
Law also allows for an unpaid suspension. Suspensions are per-
mitted by the law for up to three months.

However, the employer announced to the whole clinic that
the suspended doctors committed “theft” and were being fired.
Hence, the situation was quite clear. As a lawyer and avid pursuer
of my clients’ case, I needed to resist the illicit suspension of the
doctors for three months. After that, the employer could be forced
to reinstate the doctors, or pay them termination compensation,
via a court proceeding. While my agreement with the doctors was
that they would not be dragged into court proceedings, the em-
ployer did not know this. The balance was between making the
employer believe that the doctors would use all legal means (in-
cluding litigation) to counteract the illicit behavior, and, at the
same time, not completely dismissing the possibility that the doc-
tors may agree to resign (to satisfy the ego of the shareholder
through a negotiated agreement).

Accordingly, our legal defense was built in a manner as to
prepare for litigation and present a body of proof that would be
admissible in courts of law.

The Long Run

To force our point and show urgency, we made another filing
with the Inspection, reiterating that the suspension did not comply
with the law. The suspension did not state reasons for suspension,
or duration. The Inspection remained silent for almost a month
after our first filings, and then the doctors received notification
that more time was necessary for the Inspection to reply. The doc-
tors got some relief and trust in the system because the employer
was put on notice of their filings and something was actually hap-
pening. In addition, despite not working, they were still being
paid—almost a vacation if not for the stress. This helped me
greatly to persuade the doctors to refrain from resigning just yet
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A PRACTICAL CASE ON LABOR
RELATIONS IN LATVIA
(Continued from page 9)

out of intimidation and hopelessness. 

Section 101 of the Latvian Labor Law states:

(1) An employer has the right to give a written notice of
termination of an employment contract only on the basis
of circumstances related to the conduct of the employee,
his or her abilities, or of economic, organizational, tech-
nological measures or measures of a similar nature in
the undertaking in the following cases:

(1) the employee has without justified cause signif-
icantly violated the employment contract or the
specified working procedures;

(2) the employee, when performing work, has acted
illegally and therefore has lost the trust of the
 employer;

(3) the employee, when performing work, has acted
contrary to moral principles and such action is in-
compatible with the continuation of employment
legal relationships;

***
(5) the employee has grossly violated labor protec-
tion regulations and has jeopardized the safety and
health of other persons;

***
If an employer intends to give a notice of termination of
an employment contract on the basis of the provisions of
Paragraph one, Clause 1, 2, 3, 4 or 5 of this Section, the
employer has a duty to request from the employee an ex-
planation in writing.

***
Prior to giving a notice of termination of an employment
contract, an employer has a duty to ascertain whether
the employee is a member of an employee trade union.

Shortly after their suspension, the doctors were directed by the
employer to explain why the medical records of certain patients dif-
fered from the records of medical services billed to them. In addition,
the request posed a question of why the doctors charged for a cheaper
procedure, when a similar but more expensive (or more modern) one
could have been performed for the patient. Our analysis was that the
goal of such questions was to create a pretextual reason for the doc-
tors to be fired for the "loss of trust" of the employer.

Formally, however, the direction was signed by a person without
authority and no patient records were attached. The flawed request
gave ample justification for a purely legalistic argument that the re-
quests carried no legal force and the doctors had no obligation to reply.

Next signs that our counter-measures were working, and that
the investigation by the Inspection was bearing fruit, was when
the employer, having waited three weeks after the legalistic replies
of the doctors were received, provided a more detailed request,
with copies of patient files. This meant that the employer finally
got some legal advice. When handed the new requests, the doctors
were again warned that they would lose their medical licenses “if
they did not resign”. Having received the new requests addressing

supposed discrepancies between medical and financial records,
the doctors were facing a dubious choice. The first option was to
deny any discrepancies. This was not a good option as there were
mistakes (some signatures were missing), and sometimes the doc-
tors billed less or did not perform a certain service, e.g., an x-ray,
when the patient had no money to pay. The second option was to
admit mistakes and say that the mistakes were immaterial. Either
option would have led the employer to justify firings by “loss of
trust.” The doctors were once again demoralized and ready to re-
sign, afraid to lose their medical licenses. 

At this point, the legal method of “re-characterization” of the
issues was employed. I explained to the doctors that the questions
presented by the employer were financial in nature and carried lit-
tle relation to the validity of medical licenses (e.g., "why did you
bill less for this patient?").

Our replies were simple. First, the doctors explained that the
long-standing clinic practice was to get oral direction when pa-
tients refused some service and that also, if service was unsuc-
cessful (x-rays, for instance, were taken by unqualified nurses),
the doctors usually did not bill for such procedures. In fact, some
patients were destitute and paid only what they could, sometimes
as little as half of the regular price. This occurred several times
every year. The former shifted blame to clinic management; the
latter gave the doctors higher moral ground.

Second, the questions were about financial calculations (e.g.,
lack of patient signatures when they refused medical services,
payment for one service instead of two services recorded in the
medical file). Apparently, the employer’s plan was to attempt to
revoke the doctors’ medical licenses by showing their lack of skill
and knowledge of proper medical procedures, but the employer
was complaining about fees. It was obvious that by helping pa-
tients who were unable to pay due to financial hardship and some-
times doing the cheapest effective procedures possible, the
doctors’ proper conduct was putting their employment at risk.
Hence, the doctors’ replies shifted the focus into financial territory
and on the failure of the clinic’s price-lists to list some services
separate from large and more expensive services. In other cases,
the focus became poor training of support personnel as a cause
why payment for a specific service was rejected by the patient. 

In essence, the explanations put responsibility on the clinic,
and caused the clinic to re-evaluate the undue pressure placed on
the doctors. Lastly, the doctors showed that the questions presented
by the employer contained serious medical errors. We requested
that these be examined by the employer. This moderated the fervor
of the clinic's chief doctor, as she sensed that validity of her own
medical license might suddenly come in question as well.

The employer did not comment on the replies for about a
week, but one of the doctors was informed that an “internal com-
mission” would explore her conduct and that she would need to
appear for questioning in a few days. 

The Irrational

Article 102 of the Latvian Labor Law states:

When giving a notice of termination of an employment
contract, an employer has a duty to notify the employee
in writing regarding the circumstances that are the basis
for the notice of termination of the employment contract.

It was clear that the clinic’s internal commission would be
directed at coming up with reasons to fire the doctors one-by-one.
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What the first doctor going to the commission did not tell me—
her lawyer—was that she secretly stuffed a digital voice recorder
into her purse. This article does not explore the merits of secretly
recording conversations, but in this case the recording became a
benefit, but not for the expected reasons.

The internal commission meeting was chaired by head of the
employer’s dentistry division and the director of the dentistry at
the clinic, both newly appointed around the same time the doctors
were first asked to resign. The so-called commission chastised the
doctor for “stealing” from the employer and for being “behind
time.”  The doctor was again threatened with “criminal proceed-
ings” and “loss of medical license” unless the doctor resigned.
This time, however, it was all on tape. 

It is unclear what happened at the end of the meeting. The
chief of dentistry somehow learned of the recorder and he tried to
force it out of the doctor’s purse. The director of the clinic "helped
out" by holding down the hands of the doctor. The employer rep-
resentatives took the recorder by force and it was never recovered.
The doctor called the police. The police initiated a case of theft
against the director of the clinics and chief of dentistry. 

The earlier illicit acts of the shareholder likely encouraged
his company's managers to act so unprofessionally and criminally.
Thus, management gave away a great opportunity to dismiss the
doctors and instead provided evidence to make the doctors’ case
in court. This was a turning point in the bargaining process. The
employer got discouraged by the criminal investigation and the
doctors finally got the courage to state their demands, knowing
that they were not completely unprotected from the employer’s
lawlessness. The second doctor was never subjected to the clinic’s
internal commission.

In addition, although the Inspection did not reply for almost
three months thereafter, it made constant checks at the clinic, and
the clinic director was busy replying to police requests. Costs were
mounting for the clinic. The doctors’ second small win finally
came in the decision of the Inspection.  The Inspection found no
proof of the alleged wrongdoing by clinic management, but the
Inspection strongly advised the employer and the doctors to settle
their claims in accordance with Labor Law.

The shareholder insisted that the clinic director file com-
plaints with the State Medical License Board (the “Board”)
against the doctors, once more to try to force the doctors to resign. 

The Breaking Point

Being proactive, we went to the Board in advance and the
Board heard the doctors’ explanations. The Board is governed by
doctors who work in and direct dental clinics throughout Latvia.
Having heard the facts from the doctors, and having seen the doc-
uments prepared by the employer, the Board noted that they usu-
ally do not handle such complaints, but promised to give an
answer to the complaints within a month. This was crucial to our
cause, as the month the Board needed assessment would expire
after the three-month suspension term. 

On the one hand, without a reply of the Board which as-
signed some medical fault to the doctors, the employer could not
fire the doctors, as the court would most likely reinstate them.
Then the employer would be no better off than when the whole
matter started. On the other hand, since the whole clinic knew of
the conflict, the employer also could not simply reinstate the doc-
tors without admitting defeat and losing respect in the eyes of the

other employees. In other words, this was a perfect case for ne-
gotiation.

With the goal to secure their position in contesting the em-
ployer’s right to fire them, the doctors joined the dentists’ union.
Under Article 110 of the Latvia Labor Law, an employer is prohib-
ited from terminating a union member without a week’s advance
notice to the union, to give the union an opportunity to intercede.

The Resolution
Article 114 of the Latvian Labor Law states:

An employee and the employer may terminate employ-
ment legal relationships by mutual agreement. Such con-
tract shall be entered into in writing.

The day before the three-month suspension term ran out, and
with no decision of the Board on the professional standards com-
plaints, with reinstatement imminent, we decided to negotiate with
the employer. The doctors now were more assured of their rights.
They wanted to resign, but with proper compensation. This time,
I went to the meeting. We decided for one doctor to negotiate first
and then the other to follow.

The employer orally agreed to settle on resignation with
compensation, but then made one last attempt to finish the ordeal
on terms most unfavorable to the doctors. The clinic director tried
to deceive the doctors into signing resignation letters under which
no compensation would be due. I reviewed the letters and the
doctor refused to sign. The clinic director got furious, threw the
papers at us, and forced us to leave her office. We stayed calm. I
advised the doctor to expect a call, as I believed that this blunt
behavior signified that the employer knew it was running out of
options. 

The director called the doctor later the same day, and ac-
cepted the doctor’s terms to end the employment relationship by
mutual consent under Article 114 of the Labor law, with compen-
sation. Compensation was paid the same day. The second doctor
soon made a similar agreement. 

Overall, the doctors got some measure of justice, and the rule
of law got upheld out of court. The clinic lost revenue while the doc-
tors were on suspension, paid termination compensation and taxes,
and incurred its own legal costs and overhead for the labor inspec-
tions and the related proceedings. The clinic’s employees are likely
still subject to criminal investigation for theft of the voice recorder.
The Inspection and the Board found no fault with the doctors’ ac-
tions. Having heard of the doctors’ success, other clinic employees
facing similar issues decided to stand up for their legal rights.

The law properly applied is a forceful weapon to promote fair
outcomes. It is, of course, my suggestion as a lawyer to look for
acceptable compromise and avoid prolonged litigation. Here, with
the help of a legal professional, and by properly characterizing the
issues, it was possible to turn a difficult situation to the advantage
of the doctors. The experience clearly shows the importance of the
legal profession in the development of properly respectful relation-
ships between various groups of society, specifically in the impor-
tant relationship between employers and employees.  �

—END NOTE—
1 All references to law are to the laws and regulations of the Republic of Latvia in force be-

tween August 1, 2015 and January 31, 2016. Official translations of laws were done by the

State Language Centre as posted on www.likumi.lv (as of March 10, 2016). Sources: (1) The

Civil Procedure Law of the Republic of Latvia; (2) The Adocacy Law of the Republic of

Latvia; and (3) The Latvian Labor Law.
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APPELLATE REVIEW OF
MERC CASES

(APRIL 2015–FEBRUARY 2016)
(Part I)

D. Lynn Morison and Ashley M. Olszewski
Michigan Bureau of Employment Relations

I. MAINTENANCE OF STATUS QUO AFTER CONTRACT
EXPIRATION—2011 PA 54

A. Bedford Public Schools v Bedford Education Association,
MEA/NEA, 

(Michigan Supreme Court, Docket No. 149718, April 3,
2015; Concurrence by Justice Bernstein; Michigan Court of Ap-
peals, Docket No. 314153, June 10, 2014, 28 MPER 2; MERC
Case No.  C11 L-211, decision issued December 14, 2012; 26
MPER 35.)

The Supreme Court denied the union’s application for leave
to appeal stating that it was not persuaded that the Court should
review the questions presented in the matter. 

The Court of Appeals affirmed MERC’s finding that the em-
ployer did not breach its duty to bargain by failing to comply with
a provision contained in the parties’ expired collective bargaining
agreement that required the payment of wage increases to teachers
based on educational achievements.  Prior to the enactment of
2011 PA 54, provisions in an expired collective bargaining agree-
ment regarding mandatory subjects of bargaining continued to be
binding until the parties reached a new agreement or impasse.
However, 2011 PA 54 prohibits public employers from paying
wages greater than the wage rate in effect on the expiration date
of the collective bargaining agreement.  Therefore, the Court of
Appeals agreed with MERC that the employer was prohibited
from paying wage increases for educational advancement (lane
changes) after the collective bargaining agreement expired.  

The union asked the Supreme Court to review the issue of
whether the ban on wage increases extended to lane change wage
increases.  In his concurring opinion, Justice Bernstein reasoned
that because the clear language of 2011 PA 54 precludes any wage
increase during the time in which a successor collective bargaining
agreement is not in place, any lane change increase would
 ultimately increase the teachers’ wages, and therefore, would be
in violation of the statute.  The Justice further added that the leg-
islative history of 2011 PA 54 supports the contention that the
 Legislature intended to prohibit all employee pay increases be-
tween contract expiration and the effective date of a successor
agreement.  

II. THE PUBLICLY FUNDED HEALTH INSURANCE CON-
TRIBUTION ACT—2011 PA 152 

A. Shelby Township v Command Officers Association of
Michigan, 

(Michigan Court of Appeals, Docket No. 323491, issued De-
cember 15, 2015; Judges Shapiro, O’Connell and Wilder; MERC
Case No. C12 D-067, decision issued August 18, 2014; 28 MPER
21.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s finding that the employer violated its duty to bargain by
failing to bargain over a mandatory subject and by assessing em-
ployees higher costs for health insurance premiums than allowed
under Act 152.  

The parties’ collective bargaining agreement expired in De-
cember of 2010.  After Act 152 was passed in September 2011,
the parties began discussing ways to minimize employees' pre-
mium share.  During these discussions, the union did not demand
bargaining over the choice between the three options provided
under Act 152—the hard caps under § 3, the 80% employer share
option under § 4, or the opt out under § 8—that would be used to
determine the amount of the health insurance premium paid by
the employer and by bargaining unit employees.  The employer
selected the 80% employer share option.  Under that option, the
employer can pay no more than 80% of the total annual cost for
the health care benefit plans that the employer provides for its em-
ployees.  The union demanded bargaining over the computation
method and the total amount of employee contributions before the
implementation of the new health care contribution amounts.
After the union learned that the employer had computed the total
annual cost of the plan under a bundled rate, which included the
medical costs of benefits for both employees and retirees, the
union filed an unfair labor practice charge.  

MERC ruled that the employer did not violate its duty to bar-
gain by unilaterally choosing the 80% employer share option in-
stead of the "hard cap" option under Act 152, because the choice
of cost sharing options is a permissive subject of bargaining.
However, MERC found that the employer had a duty to bargain
about the calculation of the union members' premium shares and
that MCL 15.562(e) prohibits including the cost of retiree medical
benefits in calculating the employer’s total annual costs for em-
ployee health care benefit plans.  MERC concluded that the em-
ployer could not lawfully require the union’s members to pay
more than 20% of the unbundled rate.  MERC ordered the em-
ployer to recalculate the employees’ premiums as of February 1,
2012, and refund any overpayments.

On appeal, the employer contended that MERC erred by con-
cluding that the percentage allocation of health care benefits costs
is a mandatory subject of bargaining.  The Court disagreed and
found that, consistent with its ruling in Decatur Pub Sch v Van
Buren Co Ed Ass’n, 309 Mich 630 (2015), MERC correctly de-
termined that the employer did not have a duty to bargain about
its choice of health care cost sharing options under Act 152, but it
did have a duty to bargain over the percentages that specific em-
ployee groups would contribute.  As such, the Court ruled that
MERC did not err by concluding that health insurance costs are a
mandatory subject of bargaining.  The Court also disagreed with
the employer’s assertion that MERC erred by finding that it im-
properly calculated the employees’ premiums based on the bun-
dled rates, including retirees’ insurance costs.  The Court stated
that the definition of “medical benefit plan” specifically excludes
benefits to retired employees.  Therefore, by calculating the total
annual cost of health care benefits provided to employees based
on the cost of retirees’ health care benefits bundled together with
the cost of employees’ health care benefits, the employer calcu-
lated the costs at a higher amount than permitted by Act 152.  By
so doing, the employer calculated the employees’ premium share
at an amount that was higher than allowed and thereby violated
PERA.  Further, the Court concluded that MERC was not bound
by the Department of Treasury’s FAQ’s document, as “it does not
supersede MERC’s interpretation.”  Because MERC has the sole
jurisdiction to resolve issues that involve unfair labor practices, it
is not bound by Treasury’s procedures.  Lastly, the Court found
that the employer failed to offer any authority that held that MERC
lacked the authority to order recalculation and reimbursement of
any healthcare overcharges as a remedy, and stated “MERC may
impose any remedy that would make affected employees whole.” 
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An application for leave to appeal was filed with the Michi-
gan Supreme Court on January 26, 2016.

III. PROHIBITED SUBJECTS OF BARGAINING
A. Calhoun Intermediate Education Association MEA/NEA

v Calhoun Intermediate School District,
(Michigan Court of Appeals, Docket No. 323873, issued Jan-

uary 7, 2016; 29 MPER 42; Judges Shapiro, O'Connell and
Wilder; MERC Case No. CU12 B-009, decision issued September
15, 2014; 28 MPER 26,)

In a published opinion, the Michigan Court of Appeals af-
firmed MERC’s finding that respondent union violated its duty to
bargain in good faith by insisting that prohibited subjects of bar-
gaining be included in the parties’ successor collective bargaining
agreement.  

The Calhoun Intermediate Education Association and the Cal-
houn Intermediate School District were parties to a collective bar-
gaining agreement covering the years 2009 to 2011.  The collective
bargaining agreement was set to expire on June 30, 2011, and the
parties were in negotiations for a successor contract.  Articles 4-7
of the 2009-2011 collective bargaining agreement contained terms
that gave first consideration to bargaining unit members when fill-
ing vacancies; governed employee evaluation procedures; required
that there be just cause for any discharge, demotion, or other in-
voluntary change in an employee's employment status; established
layoff and recall procedures; set out the order in which employees
were to be laid off, and required employees to be recalled in order
of seniority.  On July 19, 2011, 2011 PA 103 (Act 103) went into
effect, and amended § 15(3) of PERA by adding subsections
15(3)(j)-(p).  These amendments prohibited bargaining between
public school employers and the unions representing their employ-
ees over matters such as teacher placement, employee evaluations,
decisions over layoff and recall, etc.  Consequently, the enactment
of Act 103 made Articles 4-7 of the parties’ prior collective bar-
gaining agreement unenforceable, as the language in those provi-
sions covered matters that had become prohibited subjects of
bargaining.  The employer notified the union of its refusal to enter
into a successor collective bargaining agreement that included pro-
visions addressing prohibited subjects.  The union responded by
stating that language from the previous contract could not be “re-
moved” without bargaining and that it would not bargain over pro-
hibited subjects.  The union suggested that the provisions
addressing prohibited subjects of bargaining be moved to an ap-
pendix.  The employer rejected that suggestion.  Subsequently, the
union submitted a package proposal including the disputed provi-
sions in a letter of agreement attached as an appendix to the pro-
posed collective bargaining agreement.  The employer rejected that
proposal and, subsequently, cautioned the union that further pro-
posals including prohibited subjects of bargaining would be con-
sidered a violation of the duty to bargain in good faith.
Nevertheless, the union submitted another package proposal in-
cluding the disputed language.  After reiterating its refusal to enter
into an agreement containing provisions covering prohibited sub-
jects, the employer filed an unfair labor practice charge contending
that the union violated PERA by insisting on including language
addressing prohibited subjects in the successor collective bargain-
ing agreement.  Shortly after the employer filed the unfair labor
practice charge, the union submitted another package proposal to
the employer containing the disputed language.

The Commission found that the union violated its duty to bar-
gain in good faith by repeatedly insisting on including provisions
in the successor collective bargaining agreement that were pro-
hibited under § 15(3), despite the employer’s warning that it con-

sidered further demands for bargaining over prohibited subjects
to be a breach of the duty to bargain in good faith. 

On appeal, the union argued that provisions pertaining to pro-
hibited subjects could be included in a successor collective bargain-
ing agreement; the Court of Appeals disagreed.  While parties may
discuss prohibited subjects of bargaining, they may not bargain over
them, the Court held.  Once the employer made it clear that it was
not going to include provisions from the expired collective bargain-
ing agreement that related to prohibited subjects of bargaining, the
Court found that the union “had no authority to continue to insist
that the language or any modification of it was maintained in the
successor collective bargaining agreement.”  The union’s repeated
insistence on maintaining prohibited language in the successor col-
lective bargaining agreement supported MERC’s finding that that
the union was acting in bad faith and, therefore, in violation of
PERA.  The union also argued that since its insistence on maintain-
ing the provisions in dispute did not result in an impasse, there was
insufficient basis to find an unfair labor practice.  The Court rea-
soned that because the issue was not a mandatory subject of bar-
gaining, there was no basis to require that the parties bargain to
impasse.  Moreover, the employer did not need to wait until impasse
before filing its charge.  The Court concluded that, “Demanding
that the right to discuss a prohibited subject of bargaining extend to
a requirement that the discussion continue until it results in a bar-
gaining impasse is fundamentally a demand for bargaining.”

B. Ionia Public Schools v Ionia Education Association,
(Michigan Court of Appeals, Docket No. 321728; July 28,

2015, 29 MPER 7, Judges Servitto, Beckering and Boonstra;
MERC Case No. C12 G-136, decision issued April 22, 2014; 27
MPER 55.)

In a published opinion, the Court of Appeals affirmed
MERC’s finding that the employer did not violate its duty to bar-
gain with the union regarding teacher placement when it failed to
hold a “bid-bump” meeting.  

Ionia Public Schools and the Ionia Education Association
were parties to a collective bargaining agreement that expired in
August 2011.  The agreement contained a provision referred to by
the parties as “bid-bump,” a procedure for assigning vacant teach-
ing positions.  For approximately 27 years, the parties observed
the practice of meeting in April, May, or June to permit teachers
to bid on open positions.  In July 2011, 2011 PA 103 (Act 103)
became effective and added § 15(3)(j)-(p) to PERA.  Act 103
added several prohibited subjects of bargaining between public
school employers and their employees.  Among those additions,
Act 103 prohibited bargaining with regard to teacher placement.
In the spring of 2012, believing that it no longer had an obligation
to hold the bid bump meeting, the employer failed to schedule the
meetings.  After making repeated unsuccessful requests for a bid
bump meeting, the union filed an unfair labor practice charge.  

The Commission agreed with the ALJ’s findings that the em-
ployer did not breach its duty to bargain by failing to hold bid-
bump meetings and dismissed the union’s charge.  The
Commission did not find merit in the union’s exceptions and
found that the ALJ did not err by interpreting the language of Act
103 to give broad discretion to public school employers to make
all decisions related to teacher placement.  

The Court of Appeals found that “the salient issue in this case
is whether § 15(3)(j) and the prohibition on bargaining over ‘any
decision’ regarding ‘teacher placement’ applies to the bid-bump
procedure.”  The Court of Appeals reasoned that it must adhere

(Continued on page 14)
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to the plain and broad language of the statute.  The Court pointed
out that Act 103 provides that there is no duty to bargain over
teacher placement, or its impact, and found the union’s arguments
to be without merit.  Given the broad language of the statute, the
Court reasoned that because Act 103 included any decision re-
garding teacher placement as a prohibited subject of bargaining,
teacher placement cannot be the subject of a collective bargaining
agreement.  The Court concluded that the language of Act 103
precludes bargaining over the parties’ bid-bump procedure, or any
procedure that involves teacher placement.  The Court of Appeals
also disagreed with the union’s contention that MERC erred by
not conducting an evidentiary hearing, and not permitting oral ar-
gument.  Since there were never any disputed factual issues, the
Court determined that MERC did not abuse its discretion when it
declined to hold an evidentiary hearing.  Additionally, the Court
reasoned that, consistent with its rules, MERC has discretion over
whether to grant oral argument after an ALJ’s decision and rec-
ommended order has been issued, and its rules do not require, or
guarantee, that any party would be allowed to make oral argument.  

C. Pontiac School District v Pontiac Education Association,
(Michigan Court of Appeals, Docket No. 321221, issued Sep-

tember 15, 2015, Judges Borrello, Hoekstra and O’Connell;
MERC Case No. C12 D-070, decision issued March 17, 2014; 27
MPER 52.) 

In an unpublished opinion, the Court of Appeals affirmed
MERC’s dismissal of the union’s unfair labor practice charge,
which alleged that the employer violated its duty to bargain. 

The collective bargaining agreement between the employer
and the union expired on August 31, 2011.  Subsequently, two is-
sues arose over which the union filed unfair labor practice charges.
In December 2011, the union learned that the employer planned
to distribute a questionnaire to students to elicit students’ opinions
about their teachers.  The employer informed the union that the
student questionnaire would not be used for evaluative purposes.
The union contended that by implementing the questionnaire, the
employer had made a unilateral change in terms and conditions
of employment.  In January 2012, the employer transferred a
teacher, T, to a different school after the teacher was accused of
inappropriate conduct.  The union contended that the employer
violated the parties’ past practice, which permitted involuntary
transfers only in the context of a reduction in force.

MERC found that the employer did not violate § 10(1)(a) or
(e) of PERA when it distributed the questionnaires to students be-
cause it had no duty to bargain over the use of questionnaires to ob-
tain student opinions about teacher performance under § 15(3)(l).
MERC also found that because teacher placement is a prohibited
subject of bargaining under § 15(3)(j), the employer did not violate
PERA by involuntarily transferring a bargaining unit member.

On appeal, the Court found that the union failed to provide
any legally sufficient basis to support its claims that implementa-
tion of the questionnaires constituted an increase in workload, to
the extent that it became a mandatory subject of bargaining.  The
Court disagreed with the union’s contention that after the expira-
tion of the collective bargaining agreement in August 2011, the
employer continued to be required to comply with provisions in
the collective bargaining agreement and past practices that cov-
ered issues that had become prohibited subjects of bargaining.
The Court agreed with MERC that following the enactment of

2011 PA 103, agreed-upon past practices and provisions of the
parties’ expired collective bargaining agreement that applied to
subjects over which Act 103 prohibits bargaining are no longer
mandatory subjects of bargaining.  Those matters are now prohib-
ited subject of bargaining.  The Court added that upon the expira-
tion of a collective bargaining agreement, the terms and conditions
of that contract continue based on the statutory obligation to bar-
gain, not on the content of the agreement. 

On appeal, the union also argued that the involuntary transfer
of T did not qualify as a “teacher placement” decision because the
decision was not made by a “public school employer,” but rather,
by a school administrator.  The Court found that because the union
did not raise that issue earlier, it failed to preserve the issue for
appeal.  However, the Court explained that placement decisions
covered by § 15(3)(j) of PERA are made by school administrators
acting on behalf of a public school employer.  The union failed to
allege or provide evidence that the administrator who ordered the
transfer lacked the authority to do so, and, therefore, failed to es-
tablish that the employer violated PERA by transferring T. 

D. Pontiac School District v Pontiac Education Association, 
(Michigan Court of Appeals Docket No. 322184, September

15, 2015, 29 MPER 19, Borrello, Hoekstra and O’Connell;
MERC Case No. C13 B-033, decision issued May 21, 2014, 27
MPER 60.)

In an unpublished opinion, the Michigan Court of Appeals
affirmed MERC’s dismissal of the union’s unfair labor practice
charge alleging that the employer violated PERA by repudiating
the parties’ settlement agreement. 

The union and the employer were parties to a collective bar-
gaining agreement that required the employer to fill all teaching po-
sitions with certificated teachers.  In 2008, the union filed a
grievance protesting the employer's practice of filling permanently
vacant teaching positions with long-term substitute teachers.  The
grievance resulted in a settlement agreement.  In March 2012, the
union filed another grievance, this time alleging that the employer
violated the parties’ collective bargaining agreement and the 2008
settlement agreement by employing long-term substitute teachers
instead of highly qualified, certificated teachers.  The parties entered
into another settlement agreement.  The agreement acknowledged
the recall rights of certain grievants but waived any rights to back
pay.  The following week, the employer rescinded the settlement
and tendered back all consideration received under the agreement. 

The union filed an unfair labor practice charge alleging that
the employer’s repudiation of the settlement agreement consti-
tuted a violation of PERA.  The ALJ recommended that the Com-
mission dismiss the charge because the grievance settlement was
unenforceable, since it covered teacher placement, which is a pro-
hibited subject of bargaining under § 15(3)(j) of PERA.  The Com-
mission agreed with the ALJ and dismissed the charge. 

On appeal, the Court of Appeals concluded that MERC did
not err when it held that the settlement agreement covered a pro-
hibited subject of bargaining.  The Court explained, “Once reduced
to writing [the agreement] could not form the basis of an unfair
labor practice charge because it was unenforceable.”  In its analy-
sis, the Court noted that § 15(3)(j) makes any decision made by a
public school employer regarding teacher placement, or the impact
of that decision on an individual employee or bargaining unit, a
prohibited subject of bargaining.  Since the agreement at issue per-
tained to the prohibited subject of teacher placement, the Court
agreed that the settlement agreement was unenforceable, and af-
firmed MERC’s dismissal of the unfair labor practice charge. �

Part II will be in the next Lawnotes

APPELLATE REVIEW OF 
MERC CASES
(Continued from page 13)
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BOOK REVIEW
Opinions—Essays on Lawyering,

Litigation and Arbitration, the Placebo
Effect, Chutzpah, and Related Matters

Sheldon J. Stark
Mediator and Arbitrator

“To be good is noble, but to teach others how
to be good is nobler—and less trouble.”  Mark Twain (1906)

So begins this wonderful collection of essays by two of our  fun-
niest, most thoughtful, learned, and insightful colleagues, Stuart M.
Israel and Barry Goldman.1

The book includes the Good Housekeeping Seal of Approval
for Labor Lawyers and Arbitrators: a foreword by Theodore J. St.
Antoine, one of the most respected arbitrators and labor law pro-
fessors in the country.2

Israel and Goldman share their perspectives on labor and em-
ployment law, lawyering, mediating and arbitrating, arbitral reme-
dies, litigation, witnesses, the world in which we operate, and
much else.  On display throughout is their decency, commitment
to civility and good practice, and class A humanity.   

Stuart Israel has long been editor and a regular contributor to
Lawnotes, the Labor and Employment Law Section quarterly jour-
nal, and Barry Goldman is a long time contributor and columnist.

Many of their essays have appeared in Lawnotes and elsewhere.
Their book is divided into 19 chapters and includes 124
 individual essays coupled with an Israel/Goldman dialogue in
Chapter 16, THE ARBITRATION PROCESS.3

Filled with learned quotes, funny stories, practical guidance,
pleas for civility, cogent advice, good and bad experience, plus
reflections on life and practice, the collection is bound to make
you laugh, shake your head  ruefully, and reflect on how you can
improve as an advocate—and as a human being!  The essays are
not just witty, they are wise.  They reflect an optimism that the
quality of practice can be improved, that we can be more  collegial
without sacrificing client interests, and that we can derive greater
satisfaction from our work if we only spend time thinking and
reflecting before launching into a no holds barred competition.

In “‘Utter Nonsense’ Revisited: Invective In Legal Argu-
ment”4 for example, Israel addresses abrasive, Rambo-like at-
tacks in brief writing, a subject he addressed 13 years earlier.
“Plus ça change,” he writes ruefully, “plus c’est la mēme chose.”
(The more things change, the more they stay the same.)  Yes, de-
spite warnings from writing experts that these tactics don’t work,
pit bull litigators continue to engage in name-calling and invec-
tive because they sometimes do work.  Judges may be unwilling
to get into the fray; and some may actually be influenced by in-
vective.  But, when things are as they should be, not so much.
After sharing very specific, overly aggressive real life examples,5

Israel writes:

Whatever is behind the use of legal invective, I say to
you, oh lawyers, please cut it out.  Be nice.  Practicing
law is hard enough.  None of us needs unnecessary ag-
gravation.  Invective is “plainly, simply, and demonstra-
bly wrong.”  In the alternative, the same to you, and your
momma.

Goldman addresses a similar topic in “What Do You Want
From Us?”6 He assures litigators that invective and insults do not
work with arbitrators.  Most litigators, he believes, hope the arbi-
trator will write an opinion adopting lengthy segments of their
brief.  Accordingly, insult is counter-productive:

Thinking up clever insults is more fun than thinking up
relevant arguments, and your opponent is an idiot or he
would have accepted your settlement terms.  So you ask
yourself the question: If I insult my opponent, is that
going to make it more likely or less likely that the arbi-
trator will adopt my brief as his award? The question an-
swers itself.

Turning to a more positive topic, Chapter 5, POETRY, pro-
vides examples from our authors, including haiku from Israel:

Request To An Opponent For An Extension
I will need more time.
What goes around, comes around.
Will you stipulate?

A Cross-Examination Commandment
Don’t ask the witness,
if you don’t know the answer.
Unless you don’t care. 

And an “Arbitrator’s Lament” about the challenges of his profes-
sion by Goldman, which ends:

I’m tired and bored and wired and sore
(Continued on page 16)
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and angry and greasy and itchy
And queasy and hungry and grumpy and creepy

and sleepy and weary and twitchy
The gods are cruel and men are fools

and fate is unforgiving
But, though I curse, it could be worse:

I could have to work for a living.  

One of my all time favorite essays addresses preparing your
witness to testify, with Israel’s “The 162 Essential Rules for De-
ponents.”7 Yes, you read that right: 162 rules!  You will laugh out
loud at the contradictions and game playing, recognizing many of
the rules you instruct your own witnesses to use:  From “Don’t
volunteer” to “When appropriate, volunteer.”  From “Don’t think
out loud” to “The cross-examiner is not your friend.  Be civil but
don’t chat, socialize, or explore common acquaintances.  Business
is business.”  From “Don’t bring anything” to “Bring what you
need: checklists, documents key to your testimony, notes, etc.”
“Relax, but keep that edge.”  “You are on display.  Act like it.”
Number 162: “Don’t screw up.”  

In “The Other Cheek”8 Goldman begins with a quote from
Matthew 5:38-39: “…but whosoever shall smite thee on thy right
cheek, turn to him the other also.”  He warns against unnecessary,
time-wasting, and repetitive cross-examination.  Don’t ask a ques-
tion, he warns, just because it’s on the list with which you came
prepared. Rather, he advises, if an answer on direct didn’t hurt
you, leave it alone or risk driving the arbitrator to distraction! He
concludes, “I say unto you: If your opponent makes a meaningless
point, let him make another also.”  

There are essays on why and when arbitrators should ask
questions or object to questions if the other side does not;9 whether
advocates should ask their witness what happened versus what the
witness remembers;10 on the (un)controlled use of “outrage” and
theatrics;11 on being hoist by one’s own petard;12 and on the mud-
dle we’ve made of “truth” in the adversary system, especially
where “puffing” and exaggeration are permissible in settlement
negotiation and mediation, with a quote from Oscar Wilde: “The
truth is rarely pure and never simple,” and a Yiddish proverb: “A
half truth is a whole lie.”13

Chapter 9, MEDIATION AND ARBITRATION, is of special
interest to ADR providers.  From “Counseling Clients to Consider
Compromise: The Benefits of Mediation”14 to “Arm Twisting and
Head Banging”;15 from “Elegance”16 to “Drooling”;17 and from
learning how to listen to the other side—“Audi Alterum
Partem”18—to understanding the psychology of how people make
important decisions.19 The authors offer sage advice and a good
mediator’s intervention: “A reasonable settlement is preferable to
a good case, because one can always lose a good case!”

Chapter 12, LANGUAGE AND WRITING, contains a num-
ber of excellent essays, but my favorite is “Chutzpah And Other
Legal Terms” by Israel, which includes references to Leo Rosten’s
writings and definitions of  chutzpah (unmitigated gall), far-
blondjet (off-the-track, mixed up, confused), and kvetching
(grousing) and kibitzing (second guessing from the sidelines) by

khazers (gluttons or pigs).20

In Chapter 16, THE ARBITRATION PROCESS, Goldman
takes us behind the curtain and into the arbitrator’s mind, with
such topics as his attitude toward timeliness,21 who should identify
the issue for adjudication, when and how,22 managing party un-
happiness with outcomes,23 unusual (“off-label”) uses for arbitra-
tors,24 “sacrificing” the arbitrator to give the parties cover,25 the
use of logic,26 and whether to start offering “provisional awards.”27

In their dialogue, one of the topics addressed is predisposition.
Israel, the advocate, pleads for an arbitrator to keep an open mind
“until all the evidence is in, and let both sides have their ‘day in
court.’”  Goldman replies, “I agree that it is important for an ar-
bitrator to keep an open mind.  But, as Arthur Hays Sulzberger
said, ‘not so open that your brains fall out.’” 

In Chapter 18, ARBITRAL REMEDIES, we learn a new Yid-
dish word, this time from Goldman: “Writ of Rachmones” at page
296.  Rachmones means “compassion.”  As an arbitrator and a de-
cent human being, Goldman believes the contract should prevail
over being compassionate—recognizing that the two do not al-
ways dictate the same result.  “It’s a matter of respect,” he writes.
“If the parties bargained for a harsh result, they are entitled to get
one.”  In “Remand on Remedy” at page 300, Goldman demon-
strates his sensitivity to the fact that the union and management
must live and work together, have the best understanding of the
contracts and that an arbitrator’s remedy could be a bad thing.  In
his essay on “Provisional Awards” at page 268, he suggests parties
might want to  negotiate the amount of back pay after the arbitra-
tor awards reinstatement, to put the decision on dollars in the
hands of the people with the greatest understanding of the situa-
tion.  If they can’t resolve their differences, the arbitrator could
select the last best offer of one side or the other.  This “fits the
forum to the fuss.”  Page 301.  What a concept!

In their final chapter, THE WIDER WORLD, Israel and
Goldman let fly their views on right to work,28 government
 regulation,29 banks,30 the human condition,31 and much, much
more.  

This collection is funny, poignant, instructive, and educa-
tional.  Whether you read it from cover to cover or dip in as a
topic becomes relevant to you, this collection should be on your
shelf.  

Opinions reminds us we are in a field where the best of us
have principles and ideals.  Opinions appeals to our better natures,
assuming—as it does—that we have better natures.   Its advice
goes down easy.  Wry wit and long experience are clearly on dis-
play.  It is masterful and uplifting without being the functional
equivalent of a trip to the dentist.  I am proud to call both authors
my friends.  Their book is a joy to read.  Opinions is available at
amazon.com. BUY THIS BOOK!32

—END NOTES —

1 The collection is filled with cool information, powerful suggestions, cogent tips, and un-

embarrassed disclosure inside the minds of two great writers who happen to be labor lawyers,

mediators, and arbitrators. Until I read this book, for example, I would never have used a

“serial comma.” See “In Defense of the Serial Comma” by Stuart Israel, Chapter 12, LAN-

GUAGE AND WRITING, at page 195.

2 Dean St. Antoine is past president of the National Academy of Arbitrators, recipient of

the Labor and Employment Law Section Distinguished Service Award, and James E. & Sarah

A. Degan Professor Emeritus of Law, University of Michigan.

3 See “The  Arbitration Dialogues—An Advocate Talks to Arbitrators And An Arbitrator
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MERC NEWS
Tom Kreis, Labor Mediator and Ashley Olszewski, 

Paralegal Bureau of Employment Relations

Act 312/Fact Finding Template. At the MERC meeting in
May, the Commission adopted templates for issuance of Act 312
Awards and Fact Finding Reports.  Creation of the templates was the
vision of MERC Chair Edward Callaghan, who worked with labor
mediators  Micki Czerniak, Tom Kreis, and Sidney McBride in fur-
therance of this goal.  In its efforts, the committee consulted with
members of MERC’s panel of Arbitrators and Fact Finders, and with
advocates in the labor relations community.  

The thought of Chair Callaghan and the committee was to cre-
ate a template that provided a standard format for decision makers
to follow.  Such consistency would assist parties and constituents to
better understand the content and reasoning behind an award/report,
and permit our constituents to better assess their future conduct, as
all persons would have the same clear understanding of what an
award/report provided.  This is especially critical in an Act 312
Award that creates the basis for a contract.  Also, after issuance of a
Fact Finding report/recommendation, parties often return to bargain-
ing and are able to reach settlement based on that Report.  Settlement
becomes illusive and conflict and labor instability result if the parties
are unsure of what was really meant in a decision.

The adopted templates lead the reader of the award/report
through the case.  On the cover page, the parties are identified, and
the names of the Panel Chair and Delegates (or Fact Finder) and
the Advocates are set forth. Following that is a chronological listing
of crucial background information such as dates of the petition fil-
ing, appointments, hearing, and issuance of the award/report.  The
template also includes a Table of Contents for the parties and others
to easily glean important information, such as a list of witnesses
and exhibits.

The sections of the templates are:  Introduction and Back-
ground; Statutory Criteria, Stipulations and Preliminary Rulings;
“Comparables” and Issues, with each issue indicated separately.
Listed also are the parties’ Last Best Offers (if appropriate), along
with applicable facts/discussion, and the Award made, with consents
or dissents.  This process continues until all issues are addressed.
Finally, a Summary Chart concludes the award/report listing the is-
sues considered and the final award entered. 

MERC Commissioners and Bureau staff believe that the tem-
plates will result in a more consistent and effective method of re-
porting, aiding in the amicable resolution of labor disputes.  The
templates will provide members of the labor relations community
with a guide and will provide newly-assigned panel members with
a format to issue an award or report. Panel members will be re-
quired to follow the template format (posted on MERC’s website)
after October 1, 2016.   

Wage and Hour Division: Effective May 9, 2016, the Wage and
Hour Division, another LARA agency, was transferred from
MIOSHA to work alongside the Bureau of Employment Relations.
The move, for operational efficiency, provides Wage and Hour Divi-
sion greater visibility and simply makes good sense.   Over‐all super-
vision will be handled by Director Ruthanne Okun, and Supervisor
Jim Spalding, along with its Division Manager Jennifer Fields. BER
routinely receives inquiries concerning wage matters, so this will pro-
vide an avenue to better service our constituents.  The Wage and Hour
Division enforces Act 390, the Michigan Payment of Wage and Fringe
Benefits Act; Act 138, the Workforce Opportunity Wage Act and Act
166, Prevailing Wage on State Funded Construction Projects.  For
more information, call toll-free at (855) 464‐9243 or visit www.michi-
gan.gov/wagehour.  �

Talks Back,” page 270. And that is 19 chapters, not “nineteen (19).” See “Looking At The

Numbers Redux—Because Some Did Not Get It The First (1st) Time” in Chapter 12, LAN-

GUAGE AND WRITING, at page 192.

4 Chapter 2, ADVOCACY AND SELF-INFLICTED WOUNDS at page 13.

5 To quote only a few: the other side’s arguments are “absurd,” “def[y] common sense,” are

“disingenuous and frivolous,” “beyond comprehension,” contain “utter nonsense,” and are

“‘distorted’ to a ‘staggering’ degree,” “outlandish,” and “grossly exaggerated.”

6 Chapter 4, DECISIONS AND DECISION-MAKERS, at page 41

7 Chapter 6, WITNESS EXAMINATION, at page 58. The list excludes “231 important rules

because they just did not make the ‘essential’ threshold.”

8 Chapter 6, WITNESS EXAMINATION, at page 69.

9 Chapter 6, WITNESS EXAMINATION, “Leading” at page 73.

10 Ibid, “Indirect Examination” at page 76. Don’t do it!

11 Ibid., “Outrage” at page 79

12 Ibid, “Hoist By Their Own Petard” at page 80, which contains the transcript of one of

those brilliant cross examinations anyone who has litigated with Stuart Israel will recognize.

13 “The Lawyer’s Obligation To The Truth in Litigation, Negotiation, and Mediation,” at

page 125. Tongue in cheek (or perhaps not), Israel also quotes University of Michigan law

professor J.J. White, who taught that “misleading the other side is the essence of the lawyer’s

task.” At page 126.

14 Page 134

15 Page 157

16 Page 152

17 Page 154. The title comes from a comparison Goldman makes between a joke about arbi-

trators to one about banjo players. “How can a bluegrass band tell if the stage is level? The

banjo player is drooling out of both sides mouth.” To prove themselves, arbitrators must con-

vey the impression they are so neutral—and “level”—that they could do harm to either side.

“We [arbitrators—not unlike banjo players] have to drool out of both sides of our mouths.”

18 Page 149. Audi Alterum Partem translates as “listen to the other side.”

19 “What Negotiators Ought To Know About Why People Do What They Do—A Review 

of The Science of Settlement: Ideas for Negotiators,” Israel’s review of Goldman’s earlier

book.

20 Page 197

21 “Timeliness” at page 250

22 “The Issue” at page 252

23 “Unhappiness” at page 254

24 “Off-Label Uses for Labor Arbitrators” at page 257

25 “The Kleenex Arbitrator” at page 259

26 “Logic” at page 262

27 “Provisional Awards?” at page 268.

28 “Right to Work” at page 304; “Mississippization” at page 329

29 “Strangled” at page 310

30 “Banksters” at page 318

31 “Honesty Among Thieves” at page 316; “Somatoparaphrenia” at page 325; “Little Things

Mean a Lot” at page 334

32 In the interest of full disclosure, I have had the honor of mediating for Stuart Israel, con-

tributing my own writing to Lawnotes, and—I am not afraid to admit—I rely on him to edit

my stuff. He makes my prose almost readable! I have recruited Barry Goldman multiple

times to speak both for ICLE, the Institute of Continuing Legal Education, and the ADR

Section of the Michigan Bar. We meet periodically with several other mediators to discuss

our craft over lunch. I hereby relinquish all rights to a cut of their profits.  �
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R-E-S-P-E-C-T: WHY IT 
MATTERS AT THE 
MEDIATION TABLE

Sheldon J. Stark
Mediator and Arbitrator

Consider the range of emotions parties sometimes experi-
ence as they become embroiled in litigation:  frustration, regret,
self-doubt, aggravation, anger, bitterness, depression, anxiety,
disappointment, vulnerability, fear, confusion, to name just a
few.  Very often, what is driving these emotions is a feeling of
having been disrespected.  And that's just when the litigation be-
gins!  

By the time parties reach the mediation table, their emotions
may have escalated to an unbearable level.  Every mediator has
observed parties so anxious and distracted they can’t stop fidget-
ing, can’t sit down, can’t focus on what is said to them.  

Underlying everything, of course, are the profoundly per-
sonal issues that brought on the litigation in the first place: em-
ployment termination, the falling out of business partners, a
commercial deal gone bad, a challenged estate plan, etc.  If dep-
ositions have been taken, the parties may have experienced a meat
grinder cross examination, where they were forced to answer de-
tailed, carefully crafted, no-win questions painting them into one
corner after another.  They may have been ordered to disclose
their most intimate personal and financial information to hostile
scrutiny.  Individuals on whom they were counting for support
may not have come through, leaving them with additional feel-
ings of abandonment, isolation and betrayal.  Adding insult to in-
jury, the litigation process may not have gone well: they have
been treated disrespectfully by opposing counsel, their own
lawyer may not “get it,” they’re before an overly busy or indif-
ferent court, their own requests for discovery have been stone-
walled, delayed and dragged out, while attorney fees and costs
are mounting.  

To many litigants experiencing the roller coaster ride of lit-
igation for the first time, mediation can look like a safe harbor.
Until, that is, they receive a copy of the other side's mediation
summary.  If they felt victimized before, they may now feel
mugged!  “That’s not me!  That’s not what happened!”  And so,
they arrive at the mediation table emotionally escalated, in “fight
or flight” mode, sometimes vengeful, no longer thinking straight.
The last advice they want is encouragement to view their matter
in a businesslike fashion to make a thoughtful decision about set-
tlement.

What to do?  From my vantage point as mediator, the key to
managing these emotions may well be in the hands of the parties
and lawyers on the other side.  If resolution is their goal, the best
approach may be found in a song made famous by Aretha
Franklin: "All I'm askin' is for a little respect...."  

In case after case, lack of respect, failure to show respect,
and outright disrespect have fueled the flames and increased the
antagonism.  When these same attitudes are on display at the
mediation table, they are insidious and destructive, reducing the
likelihood of amicable resolution.  Bruising comments, harsh
judgments, maximalist positions and high handed negotiation
tactics all contribute to creation of a toxic environment.  In cau-
cus, as the lawyers vent their grievances against each other and
the other side, the emotional escalation is palpable.  Trust is
 destroyed; a desire to “work things out” lost.  The most skilled

MICHIGAN SUPREME 
COURT UPDATE 

Richard Hooker
Varnum

Board of Trustees v. City of Pontiac, #151717 (Mich - Slip Op 5/18/16); rev'g
& rem'g, 309 Mich App 590 (2015).

Plaintiff Trustees were responsible for the operation and administration
of a Voluntary Employee Benefit Association (VEBA) established to provide
medical insurance benefits to retired Pontiac police officers and firefighters.
The City's required 2011-2012 contribution to the VEBA, nearly $3.5 Million,
was due on June 30, 2012, but was not paid.  On August 1, 2012, the Emer-
gency Manager the State had appointed to oversee Defendant City's operations
issued Executive Order 225 (EO 225), which read in relevant part:

Article III of the Trust Agreement, Section 1, subsections
(a) and (b) are amended to remove Article III obligations of
the City to continue to make contributions to the Trust as
determined by the Trustees through actuarial evaluations.

The Order shall have immediate effect.

In reliance on EO 225 and this provision, the City declined to pay the con-
tribution that had been due one month earlier.  Plaintiff Trustees sued, claiming
violation of the Michigan Constitution, violation of a Pontiac Ordinance, and
breach of applicable contract obligations.  Following apparent resolution of all
issues other than the June 30, 2012 contribution obligation, the trial court granted
Defendant summary disposition on that last issue.  The Court of Appeals re-
versed, finding the EO's "continue to make contributions" language failed to ad-
dress amounts that were at that point past due, i.e., the June 30, 2012
contribution.  Given its ruling based on what it thought to be a plain reading of
the EO, the Court of Appeals did not deal with the threshold issue of the Emer-
gency Manager's authority to issue EOs having retroactive effect.  Defendant
then sought leave to appeal to the Supreme Court.

In lieu of granting leave, the Supreme Court disagreed with the Court of
Appeals and found the EO language did not distinguish between past due and
future obligations, so it was sufficient to wipe out the past due contribution ob-
ligation.  It then cited its earlier opinion in LaFontaine Saline, Inc v Chrysler
Group LLC, 496 Mich 26 (2014) and ordered the case remanded to the Court
of Appeals for consideration of three issues: 1) whether the retroactivity analysis
in LaFontaine applied to EO 225; 2) if so, whether the Emergency Manager's
extinguishment of the past due liability was permissible under LaFontaine; and
3) if not, what is the appropriate legal method for determining whether EO 225
constituted a permissible retroactive modification of the past due liability.

Assoc Builders & Contractors v City of Lansing, 2016 WL 2888719, 26 WH
Cases 2d. 743 (Mich 2016).

This case involved Defendant City's enactment of a prevailing wage or-
dinance applicable all contractors working on Lansing's municipally funded
projects.  Plaintiff Association sued, seeking a judgment such an ordinance
was invalid as beyond the City's powers under Michigan law, Attorney General
ex rel Lennane v Detroit, 225 Mich 631 (1923), and the State Constitution.
The Ingham County Circuit Court granted Plaintiff summary disposition based
on the holding in Lennane.  The Court of Appeals reversed in a 2-1 decision,
the majority holding that due to changes in both the law and the applicable
State Constitution provision, Lennane was no longer good law.  Defendant
then sought and was granted leave to appeal.

In an interesting opinion, the Supreme Court agreed with the Court of
Appeals majority's reasoning and explicitly overruled Lennane, thereby vali-
dating Lansing's prevailing wage ordinance.  The Court, however, went on to
excoriate the Court of Appeals majority for ignoring stare decisis:

The Court of Appeals is bound to follow decisions by this Court
except where those decisions have clearly been overruled or
superseded, *** and is not authorized to anticipatorily ignore
our decisions where it determines that the foundations of a
Supreme Court decision have been undermined.

Assoc Bldrs & Contractors, supra (citations omitted, emphasis in the original).  
The result: one of the first reversals of fortune for organized labor and

unionized contractors in some time!  

—END NOTE— 

1 Interestingly, the law enabling the Emergency Manager to issue this EO, P.A. 4 of
2011, was repealed less than one week later. The repeal, however did not invalidate
actions that statute had authorized and which had been taken prior to repeal.
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the federal court ordered the parties to mediate.  Defendants
were convinced the suit was brought in bad faith to destroy
their business.  Executives of plaintiff flew to Michigan from
around the country, including the CEO.  After several hours,
the CEO offered to meet privately with the mediator and CEO
of the local defendant.  After a respectful private conversation,
we returned to the mediation table and hammered out an agree-
ment that worked for both parties.  It was all about respect.

• In an action for long term disability benefits, the claims repre-
sentative who preferred an all caucus mediation, readily ac-
cepted when plaintiff’s counsel expressed his client’s desire
for an opening joint session to speak directly to the carrier.
Plaintiff’s opening presentation expressed his frustration and
chagrin that the company seemed to believe he might be faking
or exaggerating his disability.  The claims representative lis-

tened respectfully without
interruption.  In his re-
sponse, the claims manager
acknowledged the extent of
plaintiff’s disability and as-
sured plaintiff no one be-
lieved his claims were
exaggerated.  Instead, he ex-
plained in businesslike fash-
ion the time limit defenses
the carrier had been assert-
ing.  He concluded by assur-
ing plaintiff he had come to

mediation to “get it settled,” and settle it did.

It doesn’t take much to demonstrate respect.  Sometimes it
may simply be bringing the right people to the table.  It is a rare
case that does not settle when the key decision maker or CEO is
present in person.  The principles of interpersonal respect are well
known to all.  We’ve been trained since pre-school or kinder-
garten to treat others respectfully.  We know how to do it.  It takes
listening.  It takes not interrupting.  It takes choosing the language
of diplomacy.  It takes interest in understanding what the other
side is saying.  It takes recognition that there are two sides to
every story.  

Not feeling it?  Okay.  Sometimes it may be necessary to
fake it; to swallow our pride in support of saving money, reaching
better outcomes and putting unproductive conflict behind us.  If
the question is "should this dispute be resolved," we should listen
carefully to Aretha Franklin’s advice for the answer. �

“DISRESPECT!”

mediators using the best time-tested techniques cannot bring 
the parties together when there's no trust, no quarter, no 
respect.  

On the other hand, when a party demonstrates respect, the
result is highly constructive, increasing the likelihood of reso-
lution dramatically.  It happens again and again.  Indeed, respect
is infectious.  Once a party begins to show respect, the other side
reciprocates.  In the middle of a bitter and intractable dispute
this principle may be difficult to recognize.  I know it is not easy

when the parties or their
lawyers can’t stand one an-
other.  Sometimes the
lawyers have more griev-
ances than their clients have
in the underlying dispute.
Often, yes, these grievances
have merit.  Being respect-
ful may be the last option
these disputants want to
consider.  Clearly, litigators
tend to be competitive.
Few are willing to risk

being first to send out peace signals.  This is understandable.
Treating someone with respect who has treated you miserably
is a very tough assignment.  No doubt the clients have become
more escalated, righteously indignant or vengeful.  Lawyers
sometimes anticipate loss of credibility if they attempt to de-es-
calate.  Nevertheless, sometimes the goal of settlement requires
swallowing a bitter pill.  

Again, if resolution is the goal, the path to reaching that goal
is spelled "R-E-S-P-E-C-T!"

• In an employment case, the personal participation at mediation
of the CEO and General Counsel demonstrated to an emotional
plaintiff that management was taking her claim seriously.  Once
it dawned on her that two of the top individuals in management
were in the other room considering her story, seeking to under-
stand her complaints and formulating offers, she focused on
her own risks, began to look at her damages realistically—and
the dispute settled.

• In a retiree health care benefits class action where direct ne-
gotiations had driven the parties farther apart, management
was persuaded by the mediator to come to the mediation table
with a fresh, respectful attitude.  Negotiators for the company
were helped to understand the extent to which class represen-
tatives felt aggrieved.  The process began with opening state-
ments.  Each individual on the management side verbally
expressed his or her respect and concern for the retirees sitting
across the table, “You are all former employees," was the mes-
sage.  "Some of you were colleagues.  We want to do the right
thing here.” Having brought all the necessary finance and ben-
efits people—plus actual decision makers—management
demonstrated the truth of these representations.  Their very
presence at the table underscored the credibility of their words.
The class representatives recognized what was happening, felt
respected—for the first time—and relaxed.  The dispute  
settled.

• In a bitter non-compete and disclosure-of-confidential infor-
mation suit against a competitor who had recruited away sev-
eral top producers from plaintiff, the dispute was so escalated

“R-E-S-P-E-C-T!”

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature  article for

Lawnotes. But the muse is elusive. And you just
can’t find the perfect topic. You make the excuse
that it’s the press of other business but in your
heart you know it’s just writer’s block. We can
help. On request, we will help you with ideas
for article topics, no strings attached, free
consultation. Also, we will give you our ex-
pert assessment of your ideas, at no charge.

No idea is too ridiculous to get assessed. This is how Larry Flynt got
started. You have been unpublished too long. Contact Lawnotes editor
Stuart M. Israel at Legghio & Israel, P.C., 306 South Washington, Suite
600, Royal Oak, Mich igan 48067 or (248) 398-5900 or israel@leg-
ghioisrael.com.
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UPDATE
Regan K. Dahle
Butzel Long

Representative Statistical Evidence Can Be Probative of Lia-
bility in Class Actions

In Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016),
the Supreme Court decided when a court can certify a collective
action under the Fair Labor Standards Act where damages of indi-
vidual class members are proven using “statistical techniques “that
presume all class members are identical to the average observed
in a sample.” The plaintiffs were current and former employees of
Tyson Foods who worked in a hog processing plant.  Tyson calcu-
lated the hours worked by “gang time”—assigning to all employ-
ees working in a particular department the same number of hours
worked depending on when the first hogs reached and the last hogs
left the processing floor.  Employees were also compensated a set
amount for donning and doffing protective gear.  The plaintiffs, in-
cluding some who were not paid by “gang time,” filed a collective
action against Tyson. Tyson objected to class certification on the
ground that the proposed class did not contain plaintiffs who were
sufficiently similarly situated.  The district court agreed with the
defendant, but held that if the class only included employees paid
by “gang time,” then the class would be proper.

The case was tried by a jury.  As proof of damages, the plain-
tiffs offered statistics about time worked compiled from 744 ob-
servations of employees donning, doffing, and walking. The jury
returned a verdict in favor of the plaintiffs and, after an appeal by
Tyson, the Eighth Circuit Court of Appeals affirmed.  Bouaphakeo
v Tyson Foods, Inc, 765 F.3d 791, 794 (8th Cir. 2014) cert granted
135 S. Ct. 2806 (2015).  Tyson sought certiorari on the issue of
whether it was proper for the court to use statistical techniques
based on observed averages to determine whether the plaintiffs
were sufficiently similarly situated for purposes of certifying the
collective action.

The Supreme Court affirmed the Eight Circuit Court of Ap-
peals decision, but declined to adopt a strict rule governing the use
of representative statistical evidence to establish liability in class
actions.  Instead, the Court held that whether such statistical evi-
dence is admissible depends on “the purpose for which the evidence
is being introduced and on the elements of the underlying cause of
action.”  Id. at 1046, citations omitted.  The Court found it dispos-
itive that the reason the class could not introduce individualized ev-
idence as to time worked was because Tyson had failed to keep
adequate time records. Thus, if an individual plaintiff had filed suit,
that plaintiff would not have had the benefit of his or her personal
time records and would have had to rely on representative statistical
evidence to “sustain a jury finding as to hours worked.” Id. at 1048.
The Court further held that the statistical evidence offered here was
probative, as each employee “worked in the same facility, did sim-
ilar work and was paid under the same policy.” Id.  The Court noted
that under these circumstances, “the experience of a subset of em-
ployees can be probative as to the experiences of all of them.”  Id.
If however, the representative evidence was “statistically inadequate
or based on implausible assumption,” the evidence would not be
probative.  The Supreme Court remanded the case to the district
court for disbursement of the award.  Id. at 1048-1049

Agency-Shop Arrangements for Public School Teachers are
Constitutional.

Friedrichs v California Teachers Ass'n, 136 S. Ct. 1083 (2016)
involved a California law allowing unions to establish agency-shop
relationships with represented public school teachers, while limiting
the use of agency fees to activities “germane” to collective bargain-
ing. According to law, each year, non-members are given the oppor-
tunity to decline payment of any portion of the fee going to activities
that are not germane to collective bargaining.  Individuals who de-
cline payment are given either a rebate or a fee reduction.  The plain-
tiffs are public school teachers who opted out of union membership.
They objected to paying the non-chargeable portion of their agency
fee each year and also to the procedural requirement that each year
they must opt out of paying a portion of the fee unrelated to collective
bargaining.  They sued the union, arguing that agency-shop arrange-
ment violated their First Amendment rights. Recognizing that nearly
30 years ago in Abood v. Detroit Board of Education, 431 U.S. 209
(1977), the Supreme Court ruled that agency-shop arrangements
were constitutional, but believing that the current Supreme Court
might reach a different conclusion, the plaintiffs, promptly after filing
their complaint, moved the district court for dismissal, appealed the
dismissal to the Ninth Circuit Court of Appeals, which affirmed, and
then successfully sought cert.  An equally divided Supreme Court af-
firmed the lower court judgment in a one sentence order.

Employer’s Mistaken Belief about Protected Activity Can
Support an Employee’s First Amendment Claim 

The issue in Heffernan v. City of Paterson, __ S. Ct.__ was
whether the First Amendment barred the City of Paterson from
demoting Heffernan based on a perception that Heffernan sup-
ported a particular mayoral candidate.  Heffernan worked as a de-
tective with administrative detail in the Paterson Police
Department.  A good friend of Heffernan, Lawrence Spagnola,
was running for Mayor of Paterson.  Heffernan could not vote in
the election, however, because he was not a resident of Paterson.
Heffernan’s mother, on the other hand, was a resident of Paterson
and a Spagnola supporter.  She was also bedridden and asked Hef-
fernan to pick up a Spagnola lawn sign for her. One of Heffernan’s
fellow officers saw Heffernan meeting with the Spagnola cam-
paign manager to pick up the sign.  The next day, Heffernan’s su-
pervisor confronted him about his contact with the Spagnola
campaign.  Heffernan explained that he could not vote in the elec-
tion and that he was picking up the sign for his mother.  Never-
theless, Heffernan was promptly demoted to a “walking post” as
a result of his “overt involvement” with the mayoral election. 

Heffernan sued the City of Paterson under 42 U.S.C. § 1983,
alleging two First Amendment violations:  “(1) retaliatory demo-
tion based on Heffernan's exercise of the right to freedom of
speech, and (2) retaliatory demotion based on his exercise of the
right to freedom of association.”  Heffernan v City of Paterson,
777 F.3d 147, 150 (3rd Cir. 2015) cert granted sub nom, Heffernan
v City of Paterson, NJ, No. 14-1280 (U.S. 2015).  After a partic-
ularly convoluted procedural path, the trial court granted summary
judgment in favor of Paterson, finding that “Heffernan had failed
to produce evidence that he actually exercised his First Amend-
ment rights, and in the alternative, Heffernan was foreclosed from
seeking compensation under § 1983 for retaliation based only on
the perceived exercise of those rights.”  Id. at 150.  Heffernan ap-
pealed, and the Third Circuit Court of Appeals affirmed.  The
Court held that Heffernan could not state a cause of action on his
free-speech claim because, based on his own admissions, he did
not intend to “convey any political message when he picked up
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UPDATE
Charles T. Oxender
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Residential Loan Underwriters Are Exempt Under the FLSA
In Lutz v Huntington Bancshares, Docket No 14-3727 (Mar.

2, 2016), the plaintiffs, a group of “residential loan” underwriters,
filed a class action complaint asserting that they were improperly
denied overtime pay under the Fair Labor Standards Act
(“FLSA”).  Defendant Huntington Bancshares asserted that the
plaintiffs were properly classified as “administrative employees”
within the meaning of the FLSA, and therefore exempt from
FLSA overtime pay requirements.  The US District Court for the
Southern District of Ohio concluded as a matter of law that the
employees were exempt under the FLSA.

The plaintiffs’ job duties required them to analyze loan applica-
tions and supporting documents to determine if they met the bank’s
requirements.  But they also retained discretion and flexibility to cir-
cumvent bank guidelines, review compensating factors, and provide
alternatives to the requested loans.  The underwriters retained discre-
tion to take actions beyond the general bank loan guidelines.

On appeal, the Sixth Circuit began its review by citing the ad-
ministrative employee exception found in the FLSA.  The FLSA
provides that an employer is not required to pay overtime to indi-
viduals “employed in a bona fide . . . administrative . . . capacity.”
An employee, under the current applicable regulations, works in
a bona fide administrative capacity where (1) the employee is com-
pensated on a salary or fee basis at a rate of not less than $455 per
week; (2) the employee’s primary duties are the performance of
office or non-manual work directly related to the management or
general business operations of the employer or the employer’s cus-
tomers; and (3) the employee’s primary duties include the exercise
of discretion and independent judgment with respect to matters of
significance.

The parties conceded that the first element applied, but plain-
tiffs denied that the other elements applied to their jobs.  The Court
first examined whether the job duties were directly related to man-
agement or general business operations, noting that the duties
were ancillary to the main business of Huntington, which was
writing and selling insurance policies.  Finding that the underwrit-
ers did not generate business for the employer by directly selling
a product and relying on the investigative functions of the job, the
Court held that the position met the element of relating to the man-
agement or general business operations of the company.       

Moving to the final element—whether the employee’s pri-
mary job duties included the exercise of discretion and independ-
ent judgment—the Court concluded that the underwriters
exercised independent judgment because they had the ability to
deviate from the general guidelines. It affirmed the lower court
decision, accordingly.

Cable Technicians Entitled To Damages for Employer’s Time-
Shaving Policy, But Damages Should Be Recaculated on Remand

In Monroe v FTS USA, LLC, Docket No. 14-6063 (Mar. 2,
2016), a group of cable technicians brought a class action com-
plaint against defendant FTS USA asserting that defendant en-
gaged in a company-wide time-shaving scheme that required
plaintiffs to systematically underreport overtime hours.  The US
District Court for the Western District of Tennessee granted class
status, and a jury found for plaintiffs, awarding damages.  The
Sixth Circuit upheld the certification of the class, and found that
there was sufficient evidence to support the jury’s verdict.  How-
ever, the Court reversed the damages calculation and remanded
the case for recalculation of damages.

The Sixth Circuit majority affirmed the collective action
 certification, concluding the District Court did not abuse its
 discretion by finding that the technicians were similarly situated.
According to the Sixth Circuit, the technicians did not have to be
“identically situated” for class action purposes, and it concluded
that the company-wide time-shaving policy affected all plaintiffs
in a manner that it concluded supported the holding that the tech-
nicians were similarly situated for class action certification
 purposes.  

The majority also affirmed the District Court’s admission of
representative testimony at trial and the use of an “estimated-
average” damages approach.  The Court stated “[o]ur standard of
review dictates that we view the evidence in the light most favor-
able to FTS Technicians and give them the benefit of all reason-
able inferences. Based on the trial record and governing
precedent, we conclude that the evidence here is sufficient to
 support the jury’s verdict that all FTS Technicians, both testifying
and nontestifying, performed work for which they were not
 compensated.” 

However, the majority reversed the District Court’s calcula-
tion of damages and remanded for recalculation.  It stated:  “By
not recalculating hourly rates to reflect the actual increased num-
ber of hours FTS Technicians worked each week, the district
court used a higher hourly rate than would have been used if no
violation had occurred. This approach overcompensated [plain-
tiffs] and required [defendant] to pay more for unrecorded over-
time hours than recorded overtime hours. For the damages
calculation to be compensatory, therefore, hourly rates must be
recalculated with the correct number of hours to ensure that
[plaintiffs] receive the pay they would have received had there
been no violation.”   �

the sign at issue.”  Id. at 152.  Further, Heffernan could not state
a free association claim because such a claim cannot be based on
a theory that Paterson had a “genuine but incorrect or unfounded
belief that [Heffernan] exercised a First Amendment right.  Id. at
153.  Heffernan successfully sought cert and the Supreme Court
reversed the decision of the Court of Appeals.

The Supreme Court held that the important factual issue in
this case was not what Heffernan actually did, but what the City
of Paterson thought he did.  The Court found that the City had
“acted upon a constitutionally harmful policy whether Heffernan
did or did not in fact engage in political activity.” Further, the
Court held that by demoting Heffernan, the City sent an improper
message to other City employees: “that they engage in protected
activity at their peril.”  Id.  Finally, the Court rejected the City’s
argument that allowing plaintiffs to bring mistaken belief cases
would “impose significant extra costs on the employer,” opining
instead that it will actually be more costly for an employee to
prove a mistaken belief case because that employee will have to
produce evidence of motive, not just evidence of his or her
 conduct.   �
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A summary of two recent decisions issued by the Michigan
Employment Relations Commission (“Commission”) follows.
Decisions of the Commission may be reviewed on the Bureau of
Employment Relations’ website at www.michigan.gov/merc.

City of Lansing (Police Dep't) -and- Capital City Lodge
No. 141 of the Fraternal Order of Police, Case No. C15 H-113
(January 4, 2016)

Capital City Lodge No. 141 of the Fraternal Order of Police
("FOP") represents a bargaining unit of command officers ("Com-
mand Unit") and a separate bargaining unit of police officers
("Non-supervisory Unit").  On August 27, 2015, the FOP filed an
unfair labor practice charge on behalf of both bargaining units that
alleged failure or refusal to bargain over the terms and conditions
of employment for a position titled "public information officer"
("PIO"). The City of Lansing ("Respondent") filed a motion for
summary disposition in response, and argued that it had no duty
to bargain over the position because the PIO position was not part
of either the Command Unit or the Non-supervisory Unit, and be-
cause this issue had already been decided in a grievance arbitration.
Neither the FOP nor Respondent requested oral argument and the
Administrative Law Judge ("ALJ") issued a Decision and Recom-
mended Order based on the pleadings. 

The FOP's Command Unit and Non-supervisory Unit are par-
ties to separate collective bargaining agreements with Respondent,
whose management rights clauses provide, in pertinent part, the
following language:

[A]ll rights which ordinarily vest in and are exercised by em-
ployers except such as are specifically relinquished herein are
reserved to and remain vested in the City, including, but not
limiting the generality of the foregoing, … (h) to direct the
workforce, assign work, and determine the number of employ-
ees assigned to operations; (i) to establish, change, combine
or discontinue job classifications and prescribe and assign job
duties, content and classification, and to establish wage rates
for any new or changed classifications; ... (o) to select em-
ployees for promotion or transfer to supervisory or other po-
sitions and to determine the qualifications and competency of
employees to perform available work.  

Each of the collective bargaining agreements also contained
the following provision governing agreements with individual em-
ployees and other organizations:

The City shall not enter into any agreements with employees
in this bargaining unit individually or collectively or with
any other organization which in any way conflict with the
provisions hereof, nor may such organizations represent any
employee with respect to wages, hours or terms and condi-
tions of employment or in derogation of the exclusive bar-
gaining agency of this union.

The dispute began in December 2011, when Respondent ap-
pointed a police officer, who was also a member of the Non-su-
pervisory Unit, to the PIO position.  The FOP argued that
Respondent has an 18-year history of appointing lieutenants as
PIOs; therefore, the position properly belonged in the Command

Unit.  The Command Unit and the Non-supervisory Unit each filed
a grievance challenging Respondent's appointment, which was de-
nied on April 20, 2013.  

In denying the grievances, the arbitrator concluded that even
if there was an established past practice of appointing lieutenants
to the PIO position, the proofs indicated that the past practice was
to have the chief of police select an appointment to the position.
The arbitrator determined that the management rights provisions
in the collective bargaining agreements vested the police chief
with the authority to select employees for the position and that no
specific language in either contract limited that authority.  

The officer appointed to the PIO position continued to serve
until about March 31, 2015, when, without the knowledge or par-
ticipation of the FOP, he signed a contract to continue working
for the City in that position after he retired.  The temporary con-
tract employee agreement covered the period of May 18, 2015 to
June 30, 2016.  The retired officer returned to the PIO position as
a contract employee on May 19, 2015, four days after the effective
date of his retirement from the Police Department.  In response,
the FOP filed an unfair labor practice charge on behalf of the Non-
supervisory Unit and the Command Unit, alleging that Respon-
dent unlawfully removed the PIO position from the bargaining
units and transferred the duties of that position to an outside em-
ployee without bargaining over that decision.  

The ALJ relied on the factual determinations of the arbitrator,
and concluded that the duties and responsibilities of the PIO have
been performed historically by members of both the Command Unit
and the Non-supervisory Unit, which for the purposes of PERA are
separate and distinct bargaining units.  The ALJ determined that the
bargaining units were precluded from challenging the arbitrator's
factual finding that the PIO work has been performed by both units
under the doctrine of collateral estoppel, which bars relitigation of
issues where the parties had a full and fair opportunity to litigate
those issues in an earlier action.  See, e.g., Ditmore v Michalik, 244
Mich App 577 (2001).  In addition, the ALJ determined that because
two separate units shared the work of the PIO, neither unit per-
formed the work exclusively.  

An employer's decision to remove work previously performed
by bargaining unit members to employees outside the unit may
constitute a mandatory subject of bargaining for purposes of the
Public Employment Relations Act ("PERA"). Ishpeming Super-
visory Employees v City of Ishpeming, 155 Mich App 501 (1986).
The Commission has held that an employer has a duty to bargain
over the transfer of work performed by a bargaining unit position
or positions only when certain conditions are met.  In order to pre-
vail on a charge alleging the unlawful removal of bargaining unit
work, the charging party must first establish that the work at issue
has been exclusively performed by members of its bargaining unit.
City of Southfield, 433 Mich 168, 185 (1989).  

The Supreme Court in Southfield upheld the Commission's de-
cision and determined that a charge alleging the unilateral transfer
of work from a police unit to positions in another bargaining unit
must have previously been performed exclusively by members of
the police unit in order to find a violation of PERA.  The Supreme
Court then cited Lansing Firefighters Union v Lansing, 133 Mich
App 56 (1984), for the proposition that a public employer has a duty
to bargain over a decision to transfer unit work to employees outside
the bargaining unit, but distinguished Lansing on the basis that the
work in Southfield had been performed by members of both the
charging party's unit and members of the other unit.  
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Citing to these court decisions, the ALJ determined that the
FOP did not dispute the fact that the PIO work had been per-
formed interchangeably by members of the Command Unit and
the Non-supervisory Unit, and it acknowledged that lieutenants,
sergeants, and police officers have historically been assigned to
the PIO position.  Based on this fact, the ALJ concluded that the
City had no duty to bargain over the transfer of the position to a
temporary contract employee since the work in question was
never exclusive to either bargaining unit.  The ALJ also concluded
that there was no violation of  PERA when Respondent hired the
retired police officer to the PIO position four days after his re-
tirement.  The charge was dismissed. No exceptions were filed,
thus the Commission adopted the Recommended Order of Ad-
ministrative Law Judge on Summary Disposition as its Decision
and Order.

City of Saline -and- Christopher Boulter, Case No. C14 B-
021 (January 19, 2016)

Christopher Boulter ("Charging Party"), an individual charg-
ing party, is a police officer who filed an unfair labor practice
charge against his employer, the Saline Police Department ("De-
partment"), that alleged a violation of his Weingarten rights under
the PERA following an investigatory interview during which the
Department's Chief forbade the Charging Party's union represen-
tative from participating in the interview.  Charging Party had re-
cently been promoted to the rank of sergeant.  The interview
pertained to an investigation into an alleged consensual sexual re-
lationship Charging Party was having with a lowerranked em-
ployee of the Department.  

Charging Party also alleged that the Department violated
PERA during a subsequent meeting that took place less than a
week later during which the Chief informed Charging Party that
the investigation had been completed.  At this meeting, the Chief
gave Charging Party the choice to return to the position of patrol
officer or remain a sergeant and face further disciplinary action as
a result of the investigation.

Charging Party alleged that the Chief coerced him into re-
signing, which resulted in a denial of possible union representa-
tion to file a grievance and arbitrate the matter.  The Department
filed a motion for summary disposition seeking dismissal of this
second allegation of the charge on the basis that Charging Party
was not engaged in protected activity when he resigned, and
therefore was not subject to any protections of PERA.  The mo-
tion was granted by the ALJ and an evidentiary hearing was held
on whether the Department violated Charging Party's Weingarten
rights.  

At the start of the investigatory interview, the Chief advised
the union representative that he was to act as an observer only and
not a participant. The interview continued on these terms despite
the representative's vocal objection.  During the interview, Charg-
ing Party admitted to having a relationship with a Department sub-
ordinate; however, none of the rules cited by the Department
explicitly prohibited a romantic relationship between a supervisor
and a subordinate.  

The ALJ relied on Chesterfield Twp, 23 MPER 35 (2010) (no
exceptions).  That case determined the employer violated Section
10(1)(a) of PERA when it specifically informed the union repre-
sentative that he was to act only as a witness at an investigatory
interview, forbade the union representative from intervening on
any questions, and refused the employee the opportunity to confer

with the union representative.  The ALJ determined that the Chief
violated the Charging Party's Weingarten rights, because at the
outset of the investigatory interview the Chief instructed the union
representative to act as an observer only, would not allow him to
consult with Charging Party during the interview, and would not
allow the union representative to make any statements on behalf
of Charging Party.

The ALJ concluded that despite Charging Party resigning at
a second meeting on December 3, 2013, when faced with either a
voluntary resignation or discipline that the Charging Party reason-
ably believed could result in termination, an appropriate remedy
for violating Charging Party's Weingarten rights was a return to
the status quo.  The judge reasoned that a reinstatement with back
pay and other aspects of the traditional makewhole remedy would
result in a windfall; however, on the other hand, the public em-
ployer's unlawful conduct required a remedy for Charging Party.
The ALJ ordered that Charging Party be reinstated to the position
of sergeant and the parties move forward with regard to any dis-
ciplinary action the situation may require.

The public employer filed exceptions, and argued that 
the ALJ erred by relying on Chesterfield Township to conclude
that the public employer violated Charging Party's Weingarten
rights and in ordering reinstatement of Charging Party to the
 position of sergeant. MERC reversed the ALJ, and concluded
that relying on Chesterfield Township was in error because 
1) the case was not binding on the Commission since it was
adopted in the absence of exceptions being filed by either 
party, and 2) the facts of Chesterfield Township were distinguish-
able because the union representative in Chesterfield Township
was told to remain silent at the beginning of the interview and
was not given any opportunity to discuss the interview at its
 conclusion.  

The MERC ruled that City of Oak Park, 1995 MERC Lab Op
576 was analogous and controlling because the charging party was
notified that he would be subject to an investigatory interview,
during which his union representative attempted to participate in
the meeting.  The representative for the public employer angrily
told the union rep to shut up and that he was only there to observe,
and warned the employee that if he followed the advice of the
union rep he would be in "grave peril."  The union rep remained
silent through the end of the meeting, at which time the employee
was dismissed and the two discussed the incident that was the sub-
ject of the interview.  The Commission in City of Oak Park held
that the public employer had the right during the interview to have
its questions answered by the interviewee without interruption by
the representative, and thus the employee's Weingarten rights were
not violated.

The Commission ruled that a similar happening occurred
when Charging Party was given notice of the investigatory inter-
view five days in advance and was not limited in any way from
discussing the situation with his union rep prior to the start of the
meeting.  MERC also cited to the record where the union rep tes-
tified that toward the end of the meeting he requested and was
granted permission to speak, at which time he provided facts from
the Charging Party's perspective.  MERC determined that, based
on the record, the union representative conducted the interview as
he would have done in the absence of the public employer's di-
rective.  On this basis, MERC found that Charging Party was
given the representation rights contemplated by Weingarten; thus,
the public employer did not violate Section 10(1)(a) of PERA and
the charge was dismissed.  �
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• Shel Stark ruminates on the power of a little R-E-S-P-E-C-T at the mediation table.
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Stuart Israel and Barry Goldman.

• Barry Goldman explains why two-person arbitration panels may make sense (but
does not opine about eight-person courts).

• John Runyan provides part I of his blueprint for plaintiffs’ responses to employers’
inevitable summary judgment motions in employment cases.

• Latvian lawyer Semjons Fogels provides a glimpse into labor relations law and prac-
tice in that former Soviet Socialist Republic, independent since 1990.

• Lynn Morison and Ashley Olszewski review MERC-related decisions in the 
appellate courts and Erica Thorn reviews Commission decisions.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA, MDCR and EEOC news,
websites to visit, a Kelman cartoon, and more.

• Authors Regan K. Dahle, Scott R. Eldridge, Semjons Fogels, Barry Goldman, Richard Hooker, Maurice Kelman,
Tom Kreis, D. Lynn Morison, Ashley M. Olszewski, Charles T. Oxender, John R. Runyan, Jr., Sheldon J. Stark, and
Erica P. Thorn.


