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nonexistent.  A juror could reasonably conclude that the board de-
cided to fund the position until the complaints were made because
the county’s financial situation could not have deteriorated to the
point in 12 days that it had to consider an extreme cost cutting
issue.  

The Court stated that the fact the same entity that made the
decision to eliminate the plaintiff’s position was also the recipient
of the plaintiff’s complaints strengthens the causal link between
the protected activity and the adverse employment action because
it is reasonable to infer that the more knowledge the employer has
of the protected activity, the greater the possibility of an imper-
missible motivation.7 In addition, the Court stated that it is also
reasonable to conclude that the more an employer is affected by
the whistleblowing activity, the stronger the causal link becomes
between the protected activity and the employer’s adverse em-
ployment action.8

With respect to the county’s defense that the business judg-
ment rule prevented scrutiny of its financial decision, the court
stated that a plaintiff cannot simply show that a decision is wrong
or mistaken but must show that it is discriminatory.  The court
noted that the plaintiff did not question whether the decision was
sound or was ineffective to combat he alleged financial crisis.
Rather, the plaintiff questioned whether the decision was, in fact,
an economic decision by questioning the propriety of the audit re-
port and the credibility of a witness.  Plaintiff identified figures in
the audit report which suggested that the county was not facing a
budgetary crisis.  With respect to the witness who testified con-
cerning the budgetary crisis on which the board based its decision,
the plaintiff offered minutes of a personnel meeting during which
the witness and several other county employees requested pay
raises.9

The Court concluded that the plaintiff has established a gen-
uine issue of material fact regarding causation.  Viewing the evi-
dence in the light most favorable to the plaintiff, it is reasonable
to conclude that even if the county were facing economic diffi-
culties, those difficulties were not the motivating factor in elimi-
nating plaintiff’s position.10

The Court rejected the separation of powers defense and
noted that the WPA expressly waived legislative immunity.11 The
Court stated that the question of whether the board lawfully exer-
cised its authority when it eliminated plaintiff’s position is subject
to judicial review.  The judicial review of plaintiff’s whistleblower
claims which assert that the budgetary justification was pretextual
does not violate the separation of powers. Plaintiff argued that the
decision was unlawful, and thus the decision fell outside of the
legislative discretion afforded by the legislature and the Constitu-
tion.  Providing a forum in which to litigate the statutory claim
did not infringe of the board’s legitimate exercise of its judgment
and discretion.    A holding to the contrary would essentially allow
defendants an “impenetrable defense” because plaintiff lacked di-
rect evidence and would render futile the burden shifting of Mc-
Donnell Douglas.12

(Continued on page 2)

WHISTLEBLOWERS AND
THE MICHIGAN SUPREME
COURT:  SETTING THE

COURSE AHEAD
C. John Holmquist, Jr.

Holmquist Employment Law Firm

The Michigan Supreme Court has issued its long anticipated
decisions in two cases under the Whistleblowers’ Protection Act
(“WPA”), and in both cases, the Court reversed the court of ap-
peals who had ruled in favor of the employers.  In Debano-Griffin
v. Lake County1, the Court finally ended the case’s appellate
odyssey and addressed the issues of causation; the business judg-
ment rule; and separation of powers.  In Whitman v. City of Bur-
ton2, the  Court addressed the issue of motivation and abandoned
the interpretation of its decision in Shallal v. Catholic Social Serv-
ices of Wayne County3 concerning the requirement of a specific
motivation.

DeBano-Griffin v. Lake County
Debano-Griffin was the director of the county’s 911 depart-

ment.  She had complained to the board of commissioners that
their plan to transfer money from the ambulance account to an-
other account violated a millage proposal.  The board subse-
quently returned the money to the proper account and then merged
her position with another position, resulting in the elimination of
her job.  She was told that the move was the result of budget prob-
lems and that the county was forced to take cost cutting measures
to balance the budget.  The proposed budget which was prepared
two months before the elimination of the position showed, how-
ever, that her position was fully funded.  

The plaintiff prevailed at trial, and judgment was entered on
the jury verdict.  The appeals process leading to this decision in-
cluded a prior visit to the Michigan Supreme Court which reversed
and remanded a decision of the court of appeals.  The Court re-
versed the lower court’s finding that the plaintiff was not engaged
in protected activity under the WPA.4 On remand, a divided court
of appeals ruled that there was insufficient evidence of a causal
connection and that while the temporal relation between the com-
plaint and position elimination existed, the case did not have
“something more” to establish causation.5

The Michigan Supreme Court reversed. Initially, the Court
stated that the case must be reviewed under the McDonnell Dou-
glas v. Green prima facie framework since plaintiff was relying
on circumstantial evidence.6 The Court held that the plaintiff’s
evidence established more than a coincidence in time and that
plaintiff did not rely solely on the timing of the adverse employ-
ment action in relation to the protected activity.  The Court noted
that in the 12-day period when plaintiff raised her complaints re-
garding the transfer of funds, her job went from fully funded to
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Whitman v. City of Burton
In granting leave to appeal in Whitman, the Court specifically

directed the parties to address the issue of whether its decision in
Shallal correctly held that the primary motivation in a whistle-
blower suit must be a desire to inform the public on matters of
public concern as opposed to personal vindication.13 The court of
appeals had held in a 2-1 decision that Shallal applied and re-
versed the trial court’s denial of defendants’ motion for JNOV.

Whitman was the chief of police.  The city had an ordinance
which provided that unelected administrative officers, including
the police chief, would be compensated for unused sick leave, per-
sonal time, and vacation pay.  The mayor had proposed that the
eligible officials forgo this benefit in light of financial issues fac-
ing the city.  The chief disagreed and over a period of time lodged
protests with the mayor and city attorney.  The chief ultimately
received payment for the unused personal time as required by the
ordinance.   The mayor did not reappoint the chief and cited per-
formance issues as the reason.

The majority of the court of appeals held as a matter of law
that the chief could not recover under the WPA.  By threatening
to inform the city council or to prosecute the mayor, the chief in-
tended to advanced his own financial interests and did not pursue
the matter to inform the public on a matter of public concern.14
In demanding a payment that the cash strapped city could ill af-
ford, the majority stated that the chief was acting in a thoroughly
private and personal interest to secure money to “maintain his life
style.”15 The chief dropped the threat of legal action when he was
paid and used the threat as an offensive weapon for personal rea-
sons and only when most personally beneficial.

The Michigan Supreme Court unanimously reversed and re-
manded the case to the court of appeals to consider the issue of
causation.  The Court held that there is nothing in the statute that
addresses the plaintiff’s motivation for bringing the action. The
plaintiff’s motivation is not relevant to the issue of the whether he
or she engaged in protected activity. The Court stated that as long
as a plaintiff demonstrates a causal connection between the pro-
tected activity and the adverse employment action, the plaintiff’s
subjective motivation for engaging in the protected activity is not
relevant to the issue of recovery.16 To remove any doubt that the
Court disagreed with Shallal, it used “disavowed” and “disavowed
as dicta” three times. The Court directed the court of appeals on
remand to consider the causation issue in light of its decision in
Debano-Griffin.17

The WPA’s Future
So what impact will the two decisions have on the lower

courts treatment of whistleblower cases?  The Whitman decision
is straightforward; the plaintiff’s motivation is simply not an issue.
The fact that the protected activity is motivated by purely personal
reasons is simply not relevant.  The decision removes motivation
as a potential fact issue which it might otherwise be in those cases
where the individual is directly impacted by conduct which is
challenged, as was the case in Whitman.  As the Court stated, the
focus is on whether the plaintiff demonstrates a causal connection
between the protected activity and the adverse employment action,
not the plaintiff’s subjective motivation.
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In Debano-Griffin, the Court’s discussion of causation and
the business judgment rule needs to be placed in the context of
the Court’s application of the McDonnell Douglas burden shifting
framework to a public employer.   The Court stated that the plain-
tiff did not rely solely on the fact that her position was eliminated
after she engaged in protected activity; evidence was presented of
a causal link that shows more than a coincidence in time.  So what
is this evidence?  The Court stated that during a 12-day period
when she was complaining, her position went from fully funded
to nonexistent.  A rational juror could conclude that the board had
already decided to fund the position until she publically voiced
her complaints; it is unlikely that the county’s financial position
could have deteriorated in 12-days to the point where it had to
consider such extreme cost cutting measures at that time.  It ap-
pears the evidence is in fact the timing of the board’s action. 

With respect to the business judgment rule defense, the Court
stated that the plaintiff did not question whether the decision was
sound; the plaintiff took the position that the reason was false.
Plaintiff questioned whether the decision was in fact an economic
decision by questioning the propriety of the county’s audit report
and supporting testimony.  So what does this have to do with the
business judgment rule?  Can a reason which is false nevertheless
be sound?  

The Court’s reasoning is clearer if the issues are plugged into
the McDonnell Douglas format.  The Court found that the plaintiff
had provided evidence from which the fact finder could infer that
she was a victim of retaliation since her position was eliminated
within 12 days of her protests.  The employer could still get sum-
mary disposition if it offers a legitimate reason for its actions, and
plaintiff fails to establish that the protected activity was the moti-
vating factor  The county argued that its action were motivated by
economic considerations.  The plaintiff must then create a triable
issue that the proffered explanation was a pretext for unlawful re-
taliation.18 In this case, plaintiff established a genuine issue of
material fact regarding causation since reasonable minds could
differ whether the economic motivation was based in truth or
whether the additional evidence plaintiff presented showed that
unlawful retaliation was the motivating factor.

What will be the significance of timing in future cases?  How
will the issue be treated in light of the Court’s discussion?  The
oral argument and especially the questions concerning the method
of proof provide insight into the treatment of the prima facie
case.19 During oral argument, counsel for the county argued that
plaintiff only could show temporal proximity. There was no evi-
dence that the county’s elimination of plaintiff’s position by com-
bining jobs was motivated by ill will.  As a result, the jury should
not be allowed to second guess the legislative action.

Chief Justice Young stated that he found this argument trou-
bling and tantamount to a position that a circumstantial case of
whistleblowing cannot be made out.  Counsel stated that there
must be something more than temporal proximity.  Young stated
that counsel is essentially saying that timing is irrelevant, and
noted that the timing in this case was much closer than in West v.
GMC.20 The plaintiff’s position was gone within days of the pro-
tected activity.  Young asked what would be enough to get the
plaintiff over summary disposition.  What could establish a cir-
cumstantial case under the WPA?  The county’s counsel answered
that in the legislative setting, he was not sure how a plaintiff could
come up with sufficient indirect evidence and agreed with the
proposition that where a legislative body acts, the plaintiff has to
prove a violation by direct evidence.  Young observed that this
would make whistleblower cases unlike any other type of employ-

ment case since the plaintiff could not use circumstantial evidence.

How will the courts treat the issue of timing?  The signifi-
cance of the timing will now be considered with two additional
factors.  Was the entity that made the decision the direct recipient
of the complaints?  How was the employer affected by the pro-
tected activity?  The casual link between the protected activity and
the adverse employment action becomes stronger the more the
employer was affected.  

The parameters of causation can be viewed by comparing the
facts in Debano-Griffin with the facts in West v. GMC.  In West,
the plaintiff complained to police of an alleged work place assault
on May 4, 1997 and was terminated on January 8, 1998.  The
Court cited the overall failure of the plaintiff to produce any evi-
dence to support causation.  The evidence did not show that the
supervisors involved viewed the matter as of any consequence.
They were not involved in the decision to discharge the plaintiff.
The plaintiff failed to present evidence connecting the discharge
to his report.  There was no evidence that the persons conducting
the investigation leading to his discharge or the persons who de-
cided to terminate him were even aware of the call to the police.
The Court concluded that there was nothing more than pure con-
jecture and speculation to link the alleged protected activity to his
discharge. 21

The courts will focus, as they have in the past, on causation.
The more the facts resemble Debano-Griffin, the less likely sum-
mary disposition will be granted to an employer.  The more the
case mirrors the facts of West, the more likely summary disposi-
tion will be granted.  Timing will still be a factor, but a factor
which is viewed in the context of the facts.  As the courts apply
the Court’s decisions, it will not be a surprise if the number of
cases decided by summary disposition decline.
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The chapter does not deal solely with procedural technical-
ities, however.  There are four pages devoted primarily to the
strategic considerations behind filing dispositive motion, including
how to address the reluctance of some judges to grant summary
disposition motions, avoiding the urge to “dump” too much data
on the court, and remembering to lay out a clear road map of the
facts and law of a case since this may be the first time the judge
has had any substantive exposure to it.  This chapter should be re-
viewed prior to filing any dispositive motion.

In the event a dispositive motion is not successful, the trea-
tise offers three chapters on case evaluation and offers of judg-
ment, settlement and negotiation, and mediation, arbitration and
other ADR methods.  The chapter on case evaluation would be
particularly useful to new lawyers.  It addresses both the tactical
and practical sides of the case evaluation process.  From the prac-
tical standpoint, the chapter breaks down the case evaluation
process into its smallest parts, including a description of case eval-
uation panels, an explanation of how hearing dates are scheduled,
instructions on how to pay the case evaluation fee and file case
evaluation summaries, and a discussion about case evaluation
awards.

While the chapter on Settlement and Negotiation does pro-
vide practical tips about, for example, how to approach settlement
conferences and draft a solid settlement agreement, it is extremely
valuable for its insightful discussion about the strategy and process
behind successful settlement negotiations.  From a review of “ne-
gotiation ethics” to the role apologies can play in a successful ne-
gotiation, this chapter explains how lawyers can think outside of
the box and use a wide variety of techniques to achieve  satisfac-
tory resolutions for their clients.     

For some litigators, trials, and especially jury trials, may be
few and far between.  In the event alternative dispute resolution
does not resolve the parties’ issues, lawyers may be facing trial
for the first time or after a long hiatus.  The volumes contains eight
chapters devoted to trial practice:  Trial Preparation; Jury Selec-
tion; Opening Statements and Closing Arguments; Proofs During
Trial; Motions During Trial; Jury Instructions and Special Ver-
dicts; Judgments; and Post-Judgment Motions.  These chapters
are enormously useful, and each approaches its topic comprehen-
sively.

The chapter on Trial Preparation, for example, is a superb
road map for preparing a case for trial.  Beginning with a
thoughtful discussion on how to analyze a case for trial, includ-
ing reviewing facts and law, outlining proofs, developing a trial
theory and case theme, and organizing trial materials, the book
can aid any practitioner in getting started on the sometimes
daunting task of preparing for trial.  Later chapters with instruc-
tions for pre-trial motions, preparing final pre-trial orders, draft-
ing a trial brief, preparing witnesses and exhibits for trial, and
using discovery motions at trial address critical procedural and
strategic issues that must be considered before stepping foot in
the courtroom.

As a litigator, this Reviewer found these volumes to be an
incredibly useful tool for her practice.  The wide range of subject
matters covered, the straightforward practice tips, and the often
insightful discussions on strategy contribute to making ICLE’s
two-volume treatise, Michigan Civil Procedure, a must-have re-
source.  �

BOOK REVIEW:
A MUST-HAVE FOR CIVIL
LAW PRACTITIONERS

Regan K. Dahle
Butzel Long

ICLE’s two-volume treatise Michigan Civil Procedure, ed-
ited by Kathleen A. Lang, Hon. Robert P. Young, Jr. and Hon. Jane
M. Beckering, is a comprehensive and valuable tool for both new
lawyers and seasoned practitioners.  The resource addresses in de-
tail all stages of civil practice, from determining jurisdiction and
venue to preparing post-judgment motions.  Particularly inform-
ative are the chapters on dispositive motions, settlement and al-
ternative dispute resolution, and trial preparation.

A survey of the chapter on dispositive motions is illustrative
of how all of the chapters can aid practitioners.  The chapter

overview presents an in-
structive summary on
the purpose of disposi-
tive motions, the proper
procedure for bringing
those motions, and the
appropriate sub-part of
2.116 under which to as-
sert the motion.  The
chapter’s “Practice Tips”
are noteworthy and
should not be over-
looked.  Reminders that
certain grounds for sum-

mary judgment can be waived if not timely asserted, and that cer-
tain judges set deadlines for when motions must be heard as
opposed to filed, are valuable to lawyers at all levels of practice.   



(Continued on page 6)
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MICHIGAN COURT OF 
APPEALS REVIEWS 
POST ARB-MED 
CONDUCT OF 

ARBITRATOR-MEDIATOR 
Lee Hornberger

Arbitration and Mediation Office of Lee Hornberger

This article reviews Hartman v Hartman, unpublished opin-
ion per curiam of the Court of Appeals, issued August 7, 2012
(Docket No 304026) (Donofrio, Ronayne Krause, and Boonstra).
Hartman concerns the issue of the same person serving as both
arbitrator and mediator and the post arbitration-mediation conduct
of the arbitrator-mediator and the defense counsel. 

The Circuit Court ordered the parties to mediation. When
mediation failed, the parties agreed to arbitrate using the mediator
as the arbitrator. The arbitrator issued awards covering minor is-
sues. Before arbitration on the major issues, the parties agreed to
again mediate utilizing the arbitrator as a mediator. When this me-
diation failed, the parties agreed to a settlement. 

At the entry of judgment hearing, plaintiff said he had con-
cerns about the arbitrator acting as a neutral. He did not ask to
have the settlement agreement set aside. The final judgment hear-
ing was continued for four weeks. Plaintiff’s counsel contacted
the arbitrator-mediator to inform the arbitrator-mediator of the
dates. The arbitrator-mediator informed plaintiff’s counsel that the
arbitrator-mediator was going to be in Florida and staying at the
home of defense counsel while defense counsel would also be
present. Plaintiff’s counsel then contacted defense counsel to re-
quest a new arbitrator for the remaining issues, which request was
refused. 

Plaintiff filed motions to remove the arbitrator, appoint a
new arbitrator, and obtain relief from the settlement agreement.
Defendant argued that the arbitration awards were moot because
a settlement had been reached. Defense counsel argued that what
had occurred between him and the arbitrator-mediator was hospi-
tality and that numerous attorneys, including judges, had stayed
at defense counsel’s Florida home. The Circuit Court denied
plaintiff’s motion, stating that there was no appearance of impro-
priety because the parties ultimately reached a settlement agree-
ment, and the trip to Florida occurred 30 days after the mediation.
A judgment of divorce was entered. The Circuit Court held that
there was no evidence of clear or actual bias by the arbitrator-me-
diator and no evidence to prove that what occurred rose to the
level of clear actual partiality. 

The Court of Appeals affirmed the denial of plaintiff’s mo-
tion to set aside the settlement agreement and judgment of divorce.
The Court of Appeals stated that:

The totality of the circumstances in the case at bar rises to
a level that would have required the arbitrator[-mediator] to be re-
moved from arbitrating or mediating the remaining matters. How-
ever, the final matters that remained outstanding at the time of the
arbitrator[-mediator]’s and defense counsel’s vacation together
were settled by the judge. The arbitration awards issued before
the settlement agreement became moot because the settlement
agreement handled those matters. The only issue not moot is
whether the settlement agreement can be set aside. We find that it
cannot. 

Hartman is an interesting case concerning the Circuit
Court's refusal to set aside a settlement agreement and judgment
of divorce on the basis of alleged apparent impropriety committed
by the arbitrator-mediator, especially where, according to the
Court of Appeals, "[t]he totality of the circumstances … rises to
a level that would have required the arbitrator to be removed from
arbitrating or mediating the remaining matters."

The post arbitration-mediation conduct in Hartman raises
issues under several conduct guidelines for neutrals. For example,
until January 31, 2013, the Michigan Supreme Court State Court
Administrative Office Standards of Conduct for Mediators indi-
cated:

(4) Conflict of Interest … (b) The need to protect
against conflicts of interest also governs conduct that
occurs … after the mediation. A mediator must avoid
the appearance of conflict of interest … after the me-
diation.Without the consent of all parties, a mediator
shall not subsequently establish a professional relation-
ship with one of the parties in a related matter, or in an
unrelated matter under circumstances that would raise
legitimate questions about the integrity of the media-
tion process. A mediator shall not establish a personal
or intimate relationship with any of the parties that
would raise legitimate questions about the integrity of
the mediation process. Emphasis added.

Since February 1, 2013, the Michigan Supreme Court State
Court Administrative Office Mediator Standards of Conduct Stan-
dards has indicated:

Standard III. Conflicts of Interest 
A.  A mediator should avoid a conflict of interest or
the appearance of a conflict of interest both during and
after mediation. A conflict of interest is a dealing or
relationship that could reasonably be viewed as creat-
ing an impression of possible bias or as raising a ques-
tion about the impartiality or self-interest on the part
of the mediator. …

G. In considering whether establishing a personal or
another professional relationship with any of the par-
ticipants after the conclusion of the mediation process
might create a perceived or actual conflict of interest,
the mediator should consider factors such as time
elapsed since the mediation, consent of the parties, the
nature of the relationship established, and services of-
fered. Emphasis added.

The Model Standards of Conduct for Mediators (September
2005) of the American Arbitration Association, the American Bar
Association’s Section of Dispute Resolution, and the Association
for Conflict Resolution states:

STANDARD III. CONFLICTS OF INTEREST …
F. Subsequent to a mediation, a mediator shall not es-
tablish another relationship with any of the participants
in any matter that would raise questions about the in-
tegrity of the mediation. When a mediator develops
personal or professional relationships with parties,
other individuals or organizations following a media-
tion in which they were involved, the mediator should
consider factors such as time elapsed following the me-
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diation, the nature of the relationships established, and
services offered when determining whether the rela-
tionships might create a perceived or actual conflict of
interest. Emphasis added.

The Code of Ethics for Arbitrators in Commercial Disputes
(March 1, 2004) indicates:   

CANON I: AN ARBITRATOR SHOULD UPHOLD THE
INTEGRITY AND FAIRNESS OF THE ARBITRATION
PROCESS. …

C. After accepting appointment and while serving as
an arbitrator, a person should avoid entering into any
business, professional, or personal relationship, or
acquiring any financial or personal interest, which is
likely to affect impartiality or which might reason-
ably create the appearance of partiality. For a reason-
able period of time after the decision of a case,
persons who have served as arbitrators should avoid
entering into any such relationship, or acquiring any
such interest, in circumstances which might reason-
ably create the appearance that they had been influ-
enced in the arbitration by the anticipation or
expectation of the relationship or interest. … . Em-
phasis added.

It is not clear from the Hartman decision whether or how
plaintiff argued that his negotiating positions in reaching the ul-
timate “settlement agreement” were influenced by the arbitra-
tor’s prior arbitration decisions and/or the mediator’s viewpoints
and comments. To the degree that there was a relationship be-
tween plaintiff’s negotiating positions and the arbitration deci-
sions and mediation process, the question exists whether plaintiff
was entitled to make settlement decisions in an environment
without prior arbitration decisions and mediator comments that
came from a neutral whose post arbitration-mediation conduct
raised alleged apparent standards of conduct issues.  �

MICHIGAN COURT OF APPEALS
REVIEWS POST ARB-MED CONDUCT
OF ARBITRATOR-MEDIATOR
(Continued from Page 5)

AVOID WEAKENING YOUR
LABOR DISPUTE 

RESOLUTION PROCESS
Janice Holdinski and Jeffrey T. Zaino

American Arbitration Association

Labor disputes have successfully been resolved by arbi-
tration for over 100 years.   During this period, labor arbitration
has become a priceless alternative for resolving grievances.  Ar-
bitration is an effective way to achieve speed, economy, and
justice in the resolution of labor disputes. Labor arbitration is
used as a means to resolve disputes quickly and economically
and reduces work stoppages and has successfully been a sub-
stitute for strikes or lockouts.  A terminated employee needs
an expeditious dispute resolution process as does an employer.
Litigation in a court setting takes, on average, twenty-four
months from filing to decision in comparison to an average of
six to seven months in arbitration.  The informality of the ar-
bitration process plus having a decision maker that is an indus-
try expert, one that needs no education on the industry, makes
the process far more efficient.

There are things, however, that can weaken the labor dis-
pute resolution process for the union, management and griev-
ant.  The following are 15 things that should be avoided:
1. Failure to supply all personnel with a copy of the collective

bargaining agreement.
2. Poor understanding of the contract by management and

union officials.
3. Poor staff training in grievance processing and handling.
4. Failure of management to implement the contract expedi-

tiously.
5. Failure to adequately screen grievances.
6. Poor investigation of grievances.
7. Unrest and strife in the workplace.
8. Management’s hard-line attitude on grievances.
9. Using the grievance procedure as a harassment tool against

management.
10. Rubber-stamping lower management’s findings and deci-

sions.
11. Failure to adhere to the principles of consistency and rea-

sonableness in applying contract terms.
12. Uneven enforcement of the agreement resulting in ad hoc

practices which extend or undermine provisions agreed to
at the bargaining table.

13. Ineffective communication between management and
union representatives.

14. Failure of both labor and management to make all deci-
sions within the context of the collective bargaining agree-
ment.

15. Reprisals or discriminatory actions against employees who
file grievances.
Arbitration is far more economical for the union and em-

ployer in comparison to litigation.  Also, and unlike litigation,
many aspects of the arbitration process are driven by the par-
ties.  They have the ability to exert control over the design of
the process and the administration.  The parties get to select

the arbitrator and review per diem compensation rates.  In some
cases, the parties establish permanent arbitration panels and
therefore set the per diem rates and limit other items deemed
to impact cost such as the amount of hearings and arbitrator
study rates.

Justice and fairness are the most important elements of ar-
bitration.  The parties have the ability to select their decision
maker and arbitration is limited to narrow issues and CBA in-
terpretation. The limitation set on the arbitrator minimizes the
chance for unjust harm to the parties.  Also, and in most cases,
there is finality following the issuance of an arbitration award.
The scope of judicial review is limited and award vacatur is
the exception, not the norm.      

The arbitration process continues to maintain its purpose,
its vitality and its value, despite court decisions that sometimes
complicate the process.  The essence of labor arbitration con-
tinues to survive now and in the future. �
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UNITED STATES SUPREME
COURT UPDATE

Regan K. Dahle
Butzel Long

FLSA Collective Action Not Justiciable when Lone Plaintiff’s
Claim Becomes Moot

The putative representative in Symczyk v. Genesis Health-
care Corp., 656 F.3d 189 (3d Cir. 2011), was a registered nurse
who worked for Genesis Healthcare for approximately eight
months.  She filed a collective action under § 216(b) of the Fair
Labor Standards Act alleging that the defendant’s policy of tak-
ing automatic meal break deductions for certain employees, re-
gardless of whether the employee performed any compensable
work during that time, violated the FLSA.  Prior to the named
plaintiff’s motion for certification, the defendant made a Rule
68(a) offer of judgment that would have fully compensated the
plaintiff for her alleged lost wages, atttorney’s fees, costs and
expenses.  The plaintiff never responded to the offer of judg-
ment, the offer lapsed, and the defendant moved to dismiss her
claim on the basis that the court lacked subject matter jurisdic-
tion.  The district court granted the motion, and the plaintiff ap-
pealed.

The Third Circuit applied the basic principle that “[a]n offer
of complete relief will generally moot the plaintiff’s claim, as
at that point the plaintiff retains no personal interest in the out-
come of the litigation.  Thus, whether or not the plaintiff accepts
the offer, no justiciable controversy remains when a defendant
tenders an offer of judgment under Rule 68 encompassing all
the relief a plaintiff could potentially recover at trial.”  Id. at 195,
citations omitted.  The Court cautioned, however, that “conven-
tional mootness principles do not fit neatly within the represen-
tative action paradigm” and that “special mootness rules apply
in the class action context, where the named plaintiff purports
to represent an interest that extends beyond his own.”  Id., cita-
tions omitted. The Court of Appeals expressed concern that
granting the defendant’s motion to dismiss would effectively
allow it to avoid FLSA claims by “picking off” class named
plaintiffs prior to a determination about class certification. Id.
at 199, citations omitted.  The Third Circuit reversed the trial
court and remanded for a decision on certification and identifi-
cation of opt-in plaintiffs.  The defendant successfully sought
cert.

The Supreme Court reversed the decision of the Third Circuit
in Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523 (2013).
Because the parties conceded in the lower courts that the plain-
tiff’s individual claim was moot, and the plaintiff did not preserve
any argument to the contrary, the Supreme Court declined to ad-
dress the plaintiff’s newly asserted argument that because the offer
of judgment lapsed, as opposed to being rejected, the action was
not moot.  Moving on to the central issue, then, the Court held
that “[a] straightforward application of well-settled mootness prin-
ciples compels our answer.”  Id. The Court rejected the notion that
the presence of a collective action allegation in a complaint saves
that complaint when the individual plaintiff’s claim is satisfied.
The Court held that “in the absence of any claimant’s opting in,
respondent’s suit became moot when her individual claim became
moot, because she lacked any personal interest in representing
others in this action.”  Id.

Equitable Defenses Do Not Override Plan Reimbursement Provi-
sion, but Insurer Responsible for Portion of Fees where Plan is
Silent on that Front.

The plaintiff in U.S. Airways v. McCutchen, 663 F.2d 671 (3rd

Cir. 2011) suffered serious injuries in an automobile accident. A
U.S. Airways-administered health benefit plan paid $66,000 to-
wards the plaintiff’s medical expenses.  The plaintiff also recov-
ered $10,000 from the driver of the vehicle who caused the
accident and an additional $100,000 in underinsured motorist cov-
erage.  After paying his lawyer a 40% contingency fee and other
expenses, the plaintiff recovered less than $66,000.  The U.S. Air-
ways Plan sought reimbursement of the $66,000 paid to him under
the Plan pursuant to that Plan’s subrogation provision.  The plain-
tiff refused to pay, arguing that it was inequitable to require him
to reimburse the U.S. Airways Plan an amount that exceeded his
actual recovery.  The Plan argued that its language permitted it to
recover the full $66,000 it paid for the plaintiff’s medical care, re-
gardless of the plaintiff’s legal costs.   The District Court agreed
with the Plan and ordered the plaintiff to reimburse the entire
$66,000.  The plaintiff appealed.

The Third Circuit Court of Appeals reversed, noting that a
fiduciary’s rights under ERISA are “governed by § 502(a)(3) and
are limited to an injunction or other appropriate equitable relief.”
Id. at 674. The Court recognized that under existing law, the
question of whether “§ 502(a)(3)’s requirement that equitable re-
lief be ‘appropriate’ means that a fiduciary like US Airways is
limited in its recovery . . . by the equitable defenses and principles
that were typically available in equity.”  Id. at 675-676.  Thus, ap-
plying traditional equitable principles of unjust enrichment, the
Court of Appeals reversed the decision of the trial court.  U.S. Air-
ways successfully sought cert. 

The U.S. Supreme Court in U.S. Airways, Inc. v. McCutchen,
133 S. Ct. 1537 (2013) held that the plaintiff’s equitable defenses
to the Plan’s subrogation rights could not avoid the Plan’s con-
tractual entitlement to reimbursement.  The Court declined to
“apply rules—even if they would be ‘equitable’ in a contract’s ab-
sence—[that are] at odds with the parties’ express commitments.”
Id.  The Court also declined to apply principles of unjust enrich-
ment as it related to the Plan’s ability to “obtain full benefit from
the plaintiff’s effort without contributing . . . to the litigation ex-
penses.”  Id.  The Court held that the Plan is not unjustly enriched
when it enforces the benefit of its bargain, even if the plaintiff is
solely responsible for the litigation expenses that allow the Plan
reap that benefit.  

The Court did note, however, that as it relates to the Plan’s re-
sponsibility to bear some portion of the fees, its “terms fail to select
between these two alternatives: whether the recovery to which US
Airways has first claim is every cent the third party paid or, instead,
the money the beneficiary took away.”  Id.  Consequently, while
equitable principles could not be enforced to apportion fees to the
Plan, rules of contract construction could be enforced.  The Court
held that under ordinary principles of contract construction, be-
cause “the plan is silent on the allocation of attorney’s fees . . . in
those circumstances the common-fund doctrine provides the ap-
propriate default.”  Id.  Citing Boeing Co. v. Van Gemert, 444 U.S.
472, 478 (1980), the Court reminded that it has “‘recognized con-
sistently’ that someone ‘who recovers a common fund for the ben-
efit of persons other than himself’ is due a ‘reasonable attorney’s
fee from the fund as a whole.”  Id. Noting that in this case, failing
to allocate any fee to the Plan produced an odd result in that the
plaintiff was made worse off by pursuing his claim, the Court va-
cated the decision and remanded for further proceedings.  �
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MICHIGAN 
SUPREME COURT UPDATE

Richard A. Hooker
Varnum

Whitman v City of Burton and Charles Smiley, ___ Mich ___,
(2013); rev'g, Whitman v City of Burton, 293 Mich App 220
(2011).

Plaintiff had been employed by Defendant City as its Police
Chief, reporting to Defendant Smiley, the City's Mayor.  In 2003,
due to financial constraints, the Mayor had made a "gentleman's
agreement" with the City's various department heads to forego
payments of unused sick, personal and vacation time.  Although
the agreement was memorialized in writing, no attempt was
made to amend or repeal a City Ordinance which required pay-
ment of unused sick, personal and vacation time to unelected
administrative officers.  Plaintiff objected almost immediately,
citing the Ordinance, and repeated his objections through early
2004, when he was ultimately paid his unused 2003 time.

Later, in 2007, Defendant Mayor declined to renew Plain-
tiff's contract, effectively terminating his employment with the
City.  Plaintiff sued under Michigan's Whistleblowers Protection
Act (WPA), and won a six-figure jury award.  The Court of Ap-
peals reversed, relying on the Supreme Court's opinion in Shallal
v Catholic Social Services of Wayne Co, 455 Mich 604 (1997)
and holding the WPA did not protect an individual who was not
pursuing a matter to inform the public on a matter of public con-
cern, but was merely acting to advance his own financial inter-
ests.  Whitman v City of Burton, supra, 293 Mich App at 228-29.
The Supreme Court granted leave to appeal, ordering the parties
to brief "whether Shallal….correctly held that the primary mo-
tivation of an employee pursuing a whistleblower claim must be
a desire to inform the public on matters of public concern, as
opposed to personal vindictiveness."  Whitman v City of Burton,
491 Mich at 913 (2012).

The Supreme Court reversed the Court of Appeals, holding
on the plain language of the WPA there is no "desire to inform
the public" or "primary motivation" requirement.  As long as a
plaintiff can show protected activity, adverse employment action
and a causal connection between the two, the plaintiff's motiva-
tions are largely, if not completely irrelevant.  The Court dis-
avowed as dicta any part of Shallal to the contrary.  Because the
Court of Appeals had not reached the issue of causation, how-
ever, the case was remanded for consideration of that issue.  

The one part of Shallal that remains instructive is that which
seems consistent with the WPA's qualification it will not afford
protection to an employee who knows the report is false or gives
the report after being requested to participate in a public inves-
tigation, hearing or inquiry. In Shallal, the Court had found the
plaintiff had not only waited more than a year before raising
concerns over the alleged violation of law by her supervisor, she
did so only after she believed a decision had been made to fire
her on other, lawful grounds.  To allow an employee the protec-
tion of the Act in those circumstances "…would discourage dis-
closure … of improper acts by encouraging employees to 'go
along' and then keep quiet … until a time best suited to the ad-
vancement of their own interests." Shallal, supra, 455 Mich at
621.  Furthermore, in the Court's view, Shallal "…[could not]
use the whistleblowers' act as a shield against being fired…."
Id., at 622.    �

SIXTH CIRCUIT 
UPDATE
Scott R. Eldridge
Brian M. Schwartz

Miller, Canfield, Paddock and Stone, P.L.C.

Nationwide Mutual Insurance Co’s Special Investigators Are
Exempt Under FLSA Administrative Exemption

In Foster v Nationwide Mutual Insurance Co, Docket No 12-
3107 (Mar. 21, 2013), the plaintiffs were ninety-one current and
former special investigators (SIs) for Nationwide Mutual Insur-
ance Co, which provides to customers a wide range of insurance
products, alleging that they were improperly classified as “ex-
empt” under the Fair Labor Standards Act’s “administrative ex-
emption.”  It maintains a Special Investigations Unit (SIU) that is
run by geographic SUI Directors, who oversee a group of SIU
managers, who, in turn, supervise SIs.  The SIU exists to detect
and reduce fraudulent insurance claims.  If fraud is suspected,
claims are assigned to SIs for investigation.  The SIs are paid a
$75,000 starting annual salary, typically have law enforcement or
insurance claim backgrounds, and “spend the majority, if not an
overwhelming majority, of their time carrying out investigations
of suspicious claims,” which is done free from direct supervision
but subject to guidelines and strict auditing standards.  With Na-
tionwide’s claims adjusters, the SIs then develop a plan of action
for each investigation.  

The “administrative exemption” under the FLSA requires the
employee to (1) receive a salary of at least $455 per week, (2)
have as her primary duty the performance of office or non-manual
work that is directly related to the management or general business
operations of the employer or the employer’s customers, and (3)
in carrying out her primary duty, exercise discretion and independ-
ent judgment with respect to matters of significance.   The United
States District Court for the Southern District of Ohio held, as a
matter of law, that the SIs met the first two elements of the “ad-
ministrative exemption,” but concluded that a genuine issue of
fact existed as to the third.  After a bench trial on the third element,
the trial court found that “the primary duty of [the] SIs is to con-
duct investigations into suspicious claims with the purpose or goal
of resolving indicators of fraud present in those claims.”  It, thus,
held that the SIs were “exempt”.  The Sixth Circuit affirmed.

According to the Sixth Circuit, the trial court correctly re-
jected the plaintiffs’ contention that the investigations involved
merely the gathering and reporting of facts.  Instead, the factual
findings of the trial court – that the SIs’ primary duties were the
resolution of fraud indicators and deciding when to refer claims
to law enforcement – were supported by the record evidence.  Not-
ing that insurance claims adjusters satisfy the “administrative ex-
emption” and that the SIs’ work “overlaps that of insurance claims
adjusters,” the Sixth Circuit concluded that the SIs primary duties
are “ancillary to” an insurance company’s primary production ac-
tivity.  In short, according to the Court, an SI’s work “remains in-
tegral to the claims adjusting function, is performed in partnership
with [claims adjusters], and involves making findings that bear
directly on the [claims adjuster’s] decision to pay or deny a
claim.”  Further, relying on the factual determinations made by
the trial court, the Sixth Circuit concluded that the SIs exercised
discretion and independent judgment in that they performed more
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than mere fact gathering and instead, made “findings,” determined
what information is “relevant,” and “resolved” indicators of fraud
related to insurance claims – thereby satisfying the third element
of the “administrative exemption.”

Former High School Basketball Coach Not Retaliated
Against for Winning A Previous Lawsuit

The plaintiff in Fuhr v Hazel Park School District, Docket
No 11-2288 (March 19, 2013), Geraldine Fuhr, was the former
girls’ high school basketball coach for the defendant school dis-
trict.  In 1999, she successfully sued the school district to be in-
stated as the boys’ high school basketball coach.  For five years
she coached both the girls and boys varsity teams.  In 2006, she
was removed as the girls coach.  She sued in 2008, alleging that
her removal from her position as the girls coach and the alleged
harassment she experienced resulted from her 1999 lawsuit.  In
support of her claim, Fuhr described certain events that she be-
lieved were directed at her as unlawful retaliation in violation of
Title VII and Title IX – including that the school district unfairly
disciplined her best players, denied her access to the better, male
locker rooms, and denied her the “resources she need[ed].”  

The school district stated that it removed her from the posi-
tion as girls’ coach in anticipation, at the time, of the girls and
boys basketball seasons in Michigan being realigned pursuant to
a court order in another lawsuit involving the Michigan High
School Athletic Association.  According to the defendant, the
plaintiff would have difficulty coaching both teams during the
same season.  The United States District Court for the Eastern
District of Michigan granted the school district summary judg-
ment.  The Sixth Circuit affirmed.  

The Court first addressed the alleged statements by the ath-
letic director in 2005 that “this is a good old boys network” and
“they are doing this to you to get even because you stood up for
your rights…” and “to get back at you for wining the lawsuit.”  It
concluded that these alleged statements were not “direct evidence”
of retaliation because they did not make clear who is part of the
“good old boys network” or which acts were retaliatory.  Exam-
ining, then, Fuhr’s claim under the McDonnell-Douglas burden-
shifting paradigm, the Court concluded that she could not
establish a prima facie case of retaliation.  Specifically, according
to the Court, “the multi-year gap” between her lawsuit and the al-
leged retaliatory acts “proves fatal” to her assertion that there was
a causal connection between her 1999 lawsuit and the alleged ad-
verse actions.  It explained that “while temporal proximity alone
cannot establish a causal connection, the lack of temporal prox-
imity alone can be fatal to an attempt to establish a causal con-
nection under circumstances such as these.”

Ford Did Not Intend to Harm Worker, Precluding Tort
Claim For Workplace Injury

The plaintiff in Rudisill v Ford Motor Co, Docket No 12-
3486 (March 11, 2013), Norman Rudisill, received workers’
compensation benefits under Ohio law after sustaining serious
workplace injuries.  He subsequently sued his employer, Ford
Motor Company, alleging an intentional tort.  The U.S. District
Court for the Northern District of Ohio granted summary judg-
ment to Ford, concluding that Rudisill failed to create a fact issue
as to whether Ford intended to injure him.  The Sixth Circuit af-
firmed.

Rudisill worked on Ford’s Mold 2 line, where engine
blocks are cast in molten metal.  He was injured and burned
during a repair job, after safety rail guards had been removed
from the equipment being repaired.  After the incident, Ford
modified the repair process at issue to avoid similar injuries.
Under Ohio law, the Court explained, an employee may recover
for workplace torts only upon a showing that the employer
acted with the deliberate intent to injure.  Ohio law also creates
a rebuttable presumption of intent in favor of the plaintiff when
safety equipment is removed, which may be rebutted if the em-
ployer can show that it did not in fact intend to injure the em-
ployee.

After a lengthy examination of the history of Ohio’s limited,
intentional-tort-exception to the exclusivity of an injured em-
ployee’s workers’ compensation remedies, the Court pointed to
record evidence undermining Rudisill’s theory of intentional con-
duct:  the lack of any prior substantially similar incidents (“despite
the hundreds of millions of hours worked at the plant”); the lack
of any prior citations or complaints involving substantially similar
conditions; Rudisill’s (and others’) admission that the repair
process was not dangerous; that Rudisill had performed the same
task hundreds of times in the past; that Rudisill conceded that he
would have spoken up if he thought the project was dangerous;
and his admission that he had no reason to think that his superior
intended to harm him.

The Court rejected Rudisill’s argument that whether a rebut-
table presumption has in fact been rebutted is always a fact issue
for a jury, stating that the determination does not “necessarily re-
quire the weighing of evidence.”    Concluding that Ford rebutted
the presumption, the Court turned to the issue of whether a ma-
terial fact dispute remained as to Ford’s intent.  In granting sum-
mary judgment for Ford on that issue, the Court explained that
the mere fact that the task was dangerous did not create a fact
dispute as to intent, and Ford’s alleged failure to follow safety
guidelines and perform a job safety analysis is nothing more than
an allegation of negligence, not one of intentional conduct.  Con-
sequently, Ford was entitled to summary judgment on the issue
of intent. �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is elusive. And you just can’t
find the perfect topic. You make the excuse that it’s the press

of other business but in your heart you
know it’s just writer’s block. We can
help. On request, we will help you with
ideas for article topics, no strings at-
tached, free consultation. Also, we will
give you our expert assessment of
your ideas, at no charge. No idea is
too ridiculous to get assessed. This
is how Larry Flynt got started. You
have been unpublished too long.

Contact Lawnotes editor Stuart M. Israel at Legghio & Israel,
P.C., 306 South Washington, Suite 600, Royal Oak, Mich igan
48067 or (248) 398-5900 or israel@legghioisrael.com.
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“ROPE-A-DOPE” 
DEPOSITION TESTIMONY

Stuart M. Israel
Legghio & Israel, P.C.

It is appropriate for witnesses to respond “I don’t know” or “I
don’t remember” to deposition questions when those answers are
accurate.  Sometimes, however, witnesses are profligate in their
use of those answers, mistakenly believing that they insulate wit-
nesses from their obligations, however qualified by the rules of law
and logic, to “tell the truth, the whole truth, and nothing but the
truth.”

The result is a “rope-a-dope” approach, with the witness
doling out information “by-the-inch.”  This approach is wasteful,
time-consuming, and wrong.  It is frustrating for the lawyer tak-
ing the deposition—which may be what the witness intends.  It
often backfires, too, diminishing witness credibility, resulting in
the witness, not the questioner, becoming the “dope” in ques-
tion.

In the following deposition transcript excerpts, in the Jack
Webb tradition, the names are changed to protect the not-so-
innocent.  The deponent’s employer, referred to by the pseudo-
nym ACME, is a corporation with over $16 billion in annual
sales.

Q. [Y]ou’re the director of benefits for ACME and you’re ad-
ministrating retirement health care benefits for hourly em-
ployees who retired at the time the …plant was owned by
[various companies] and ACME; isn’t that correct? 

A. I’m not familiar with the organization structure.

Q. My question was, as director of benefits for ACME you are
administering retirement health benefits for the hourly re-
tirees from all those companies? 

A. Yes.

Q. And you are administering benefits…for…hourly retirees
who retired…at different times when the…plant was owned
by different entities; is that correct? 

A. Yes.

Q. Why is that?  
A. I don't know.

*     *     *

Q. Do you know that there used to be collective bargaining
agreements in place that affected the…plant? 

A. Yes.

Q. Did you ever read those collective bargaining agreements?
A. Not in the entirety. 

Q. Did you ever read those collective bargaining agreements
with regard to provisions connected to retiree health care? 

A. I don’t remember.

*     *     *

Q. What is the ACME Administrative Committee?
A. It’s a committee responsible for reviewing benefits, benefit

appeals.

Q. Who is on it?
A. I’m not sure.

Q. Where is it located?
A. I am not sure.  

*     *     *

Q. Well, is it appointed, is it elected?
A. I’m not sure.

Q. Is it inherited? You have no idea?
A. I do not know.

Q. Do you know what the roles and responsibilities and func-
tions of the committee are?

A. I do not remember.

Q. Do you know how long it’s been in existence?
A. No.   

*     *     *

Q. Tell me everything you know about the ACME Administra-
tive Committee.

A. It’s a committee that reviews benefit appeals.

Q. Made by whom?
A. Retirees, employees.

Q. And you don’t know the size of the committee?
A. No, I do not.

Q. Or the persons who serve on it?
A. I don’t know the exact people on the committee.

Q. Well, you don’t know the exact people. Do you know people
who serve on it as a function of their position?

A. Yes.

Q. Or employment?
A. Yes.

Q. Who is that?
A. Myself.

Q. You’re on the committee?
A. Yes.  

*     *     *

Q. How long have you been on the committee?
A. I don’t know the exact date.

Q. Roughly?
A. I do not know the exact date I was appointed.

Q. Year?
A. I do not know the exact date.

Q. Decade?
A. I do not know the exact date.

Q. Do you know the decade?
A. I’ve only been in this position since 2004.  

*     *     *

Q. Can you give any sort of approximation as to how many ap-
peals you are involved with in any given month?

A. No.
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FOR WHAT IT’S WORTH
Barry Goldman

Arbitrator and Mediator
“What Do You Want From Us?” is the title of a talk I

gave recently at a joint meeting of LERA, the Labor and
Employment Relations Association, and NAA, the National Academy of
Arbitrators. The idea was that arbitrators are inscrutable, and advocates
can never figure out what we want. I argued that what we want is actually
quite scrutable. It boils down to a simple rule, and the rule is the outcome
of an equally simple thought experiment. To wit:

Suppose you are an advocate in a labor arbitration, and you hit one out
of the park. What would that look like? What would an ideal arbitration
award say?

Let’s say your name is Jones. Then the ideal arbitration award would
say this: “I find for Jones, for the reasons articulated by Jones, in the brief
written by Jones attached hereto and hereby made a part hereof.”

In other words, your goal as an advocate is to make the arbitrator want
to adopt your brief as his award. I’m not likely to do that, but my point is
that your goal should be to make me want to. And in order to make me
want to, you need to make adopting your brief as easy as possible. That’s
all there is to it. The answers to all your other questions follow as a logical
consequence.

For example, suppose you wonder whether or not you should insult
your opponent. Thinking up clever insults is more fun than thinking up
relevant arguments, and your opponent IS an idiot or he would have ac-
cepted your settlement terms. So you ask yourself the question: If I insult
my opponent is that going to make it more likely or less likely that the ar-
bitrator will adopt my brief as his award? 

The question answers itself. No sober arbitrator will insult an advocate.
Besides being rude, it would be self-destructive. Since insults won’t be
adopted in the award, they shouldn’t be included in the brief. 

Making your language effortlessly adoptable means it is a mistake to
add steps to the process. You do not want to require the arbitrator to trans-
late your language into suitable award language. You want to provide it
pre-packaged in award language. No assembly required. For the same
reason you wouldn’t submit a brief in French, you don’t want to submit
a brief written in the language of advocacy. It’s a paradox I suppose, but
the most effective advocacy comes not in the language of advocacy but
in the language of quiet even-handedness.  

The same principle applies to assembling the facts. Forcing the arbi-
trator to extract the facts from your recitation of the testimony adds a step.
Providing a clear, chronological statement of the facts invites the arbitrator
to drag and drop.

This takes us to the subject of spin. The natural inclination for an advocate
is to impart a favorable spin to the facts of the case. Natural and understand-
able yes, but not productive. The goal, remember, is to get your language
into the award. The most direct path to that goal is through trust. If the arbi-
trator can see that your facts are straight, he may be inclined to think that
your analysis is sound. Conversely, when the arbitrator can see that you are
spinning the facts, he will be warned away from trusting your analysis.

Back to eliminating extra steps. If you want me to read a case, attach
it. If you want me to pay particular attention to specific language, highlight
it. If you want me to understand something, explain it in clear, simple
terms. Fancy language and complicated explanations raise my suspicions. 

Finally, in addition to making your language easily adoptable in terms
of tone, clarity, and absence of spin, you will want to make it easily adopt-
able in terms of physical reality. Here again the goal is to eliminate extra
steps. You want the arbitrator to be able to transfer your language to his
award with the minimum number of mouse clicks. That means it is a mis-
take to send your brief as a PDF or a read only document. Those formats
are for occasions when you want to discourage people from appropriating
your documents for their own use. This is not one of those occasions. It
is the opposite occasion. 

Ultimately, I want the same thing you want. I want to write a clearly
articulated, logically sound, legally compelling decision based on an ac-
curate understanding of the facts, the contract, and the relevant principles.
You can go a long way toward helping me do that. �

Q. In any given year?
A. No.

Q. Can you give any approximation whatsoever of the scope
and duration of your work for the committee?

A. No.  

*     *     *

Q. And when you do do work for the committee, do you do it in
the presence of others or do you do it on paper or online?

A. We have meetings.

Q. Who is present at these meetings?
A. It varies.

Q. Well, give me the
name of everyone
you remember
being at any one of
these meetings.

A. I don’t remember.

Q. You don’t remem-
ber one person?

A. I do not remember
all the people that
have attended these
meetings.

Q. I didn’t ask you for all
of them. I asked you for everyone that you do remember at-
tending any one of these meetings.

A. [name].

Q. Who is that?
A. She’s the secretary.

Q. The corporate secretary?
A. No. The secretary of the committee.

Q. What’s her title in general? Employment title?
A. Benefits analyst.

Q. She works under your direction?
A. Yes.

Q. Who else?
A. I don’t remember anyone else.  

*     *     *

Q. Just to kind of sum this up: You serve on this committee.
You’ve attended multiple meetings addressing multiple ap-
peals. You cannot give any approximation of the volume,
and you cannot remember any other person who ever at-
tended one of these meetings or who was a member of the
committee; correct?

A. Correct.  

A deposition witness on your side who sees, hears, speaks, and
remembers no evil, and little of anything else, is likely to be a less-
than-stellar trial witness for your side.  This is a truism that you
might want to address with your clients during deposition prepara-
tion.   �

“We see, speak, hear, don’t know,
and don’t remember any evil, at
this time.”
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MERC 
UPDATE
Erin M. Hopper

White, Schneider, Young & Chiodini, P.C.

A summary of three recent decisions issued by the Michigan
Employment Relations Commission follows.  Decisions of the
Commission may be reviewed on the Bureau of Employment Re-
lations’ website at www.michigan.gov/merc.

Rochester Community Schools -and- Michigan Education As-
sociation -and- Michigan AFSCME Council 25, Local 202, Case
No. R12 J-068 (March 15, 2013).

Petitioner Michigan Education Association (MEA) filed a pe-
tition for a representation election on October 31, 2012, seeking
a unit previously represented by AFSCME. AFSCME contested
the election and also filed an unfair labor practice charge (ULP),
alleging that MEA sought to represent an improper unit, and also
that a free and fair election could not be held because of the con-
duct of MEA and the Rochester Community Schools (District).
Administrative Law Judge (ALJ) Julia Stern held AFSCME’s
ULP in abeyance and a hearing over whether a free and fair elec-
tion was possible was conducted.  It was ultimately determined
that the unit sought was proper and that there was no basis for
concluding that a free and fair election could not be held, and an
election on MEA’s petition was ordered.

AFSCME’s first allegation was that the unit MEA sought was
improper.  MEA’s amended petition had used the recognition
clause from AFSCME’s expired collective bargaining agreement
to describe the unit sought.  AFSCME took the position that this
improperly excluded a hypothetical group of employees.  To re-
solve this, the Michigan Employment Relations Commission
(“MERC”) found that MEA and the District’s alternative descrip-
tion of “all full-time and regular part-time employees” was appro-
priate.    

AFSCME’s second allegation, that a free and fair election
could not be conducted, contained several elements.  First, it was
alleged that MEA’s petition was filed prematurely.  However, the
Commission found that this was not the case.  The “thirty-day
rule” was not invoked because a valid tentative agreement between
the District and AFSCME did not exist.  Second, AFSCME argued
that the District had wrongfully failed to continue bargaining with
it subsequent to receiving notice that the valid petition had been
filed.  Again, the Commission found that this was a baseless ar-
gument, and that in fact the District was required to cease bargain-
ing upon learning of the petition. 

AFSCME’s next allegation was that the District had failed to
remain neutral by failing to stop the distribution of authorization
cards by AFSCME members.  Although the District testified that
it was unaware of any solicitation on District property, AFSCME
took the position that the District must have known because the
amount of solicitation was so large.  After finding that any solic-
itation on District property was limited to only three (3) days, did
not involve anyone except AFSCME members who were em-
ployed by the District, and was not “widespread,” the Commission
concluded that the District did not fail to remain neutral regarding
the solicitation of authorization cards. 

AFSCME’s final allegation regarding the impossibility of a
free and fair election was that the District failed to remain neutral
when it failed to take more definitive action against an AFSCME
member who sent out an email on the District’s email system ac-
cusing AFSCME of making false statements.  This email had been
sent as a “reply all” to an email another AFSCME member had
sent regarding AFSCME.  When the District found out about the
email, it informed the AFSCME members that the email system
was not to be used for such union activity.  At the hearing, AF-
SCME took the position that the District had a duty to take affir-
mative steps to distance itself from the email and also to allow
AFSCME to respond to the email.  

The Commission found that the employer had remained neu-
tral.  It explained that, prior to the email which was brought to the
attention of the District, the District’s email system had regularly
been used by AFSCME and its members.  The mere fact that the
District did not allow AFSCME to continue to use it after it in-
structed the members not to does not indicate a lack of neutrality. 

The Commission stated: “We find no basis for concluding
that a free and fair election could not be conducted in this case
and employees must be allowed to express their preference for a
representative.”  Thus, an election was ordered. 

Michigan State University (Police Department) -and- Capitol
City Lodge No 141, Fraternal Order of Police, Case No. UC12 A-
001(February 27, 2013)

Petitioner Capitol City Lodge No 141 filed a unit clarification
petition and petition for binding arbitration under 1969 PA 312
(Act 312), MCL 423.231-247, as amended, on January 16, 2012.
Petitioner sought a determination on whether Act 312 applies to
police officers employed by Michigan State University.  Oral ar-
gument was not requested by either of the parties, and the case
was submitted to the Commission for decision on Employer
Michigan State University’s motion for summary disposition. 

Act 312 was amended in 2011, and now states, in relevant
part: 

As used in this act, “public police or fire department em-
ployee” means any employee of a city, county, village, or
township, or of any authority, district, board, or any other
entity created in whole or in part by the authorization of 1
or more cities, counties, villages, or townships, whether
created by statute, ordinance, contract, resolution, delega-
tion, or any other mechanism, who is engaged as a police
officer, or in fire fighting or subject to the hazards thereof;
emergency medical service personnel employed by a pub-
lic police or fire department; or an emergency telephone
operator, but only if directly employed by a public police
or fire department.  Public police and fire department em-
ployee does not include any of the following: 

An employee of a community college. 

The Commission found that this unambiguously states that
police officers employed by Michigan State University  are not
subject to Act 312, since “[t]he provisions of Act 312 are geared
to the employing unit, not employee status[,]” and the statute
states that the covered employees are employees of “a city, county,
village, or township,” etc.  
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(Continued on page 14)

The Petitioner argued that the University’s police officers
were included in that definition in two ways: First, because the
University was authorized to create the police department by the
Michigan Constitution, and therefore the University is an “author-
ity, district, board, or … other entity” covered by the statute.  The
Commission disagreed, finding that this interpretation ignores the
controlling language immediately preceding that clause requiring
a city, county, village, or township.  

Second, Petitioner argued that the fact that community col-
leges are expressly excluded indicates that a four-year university
such as Michigan State is intended to be included.  However, the
Commission determined that the rule of statutory construction re-
garding the expression of one thing meaning the exclusion of an-
other was inapplicable because the statutory language was
unambiguous.  

The Commission found additional support for its position in
the preamble of Act 312, which had not been amended in 2011,
which states that the statute was intended to provide “compulsory
arbitration of labor disputes in municipal police and fire depart-
ments.”  The police officers employed by Michigan State Univer-
sity, the Commission found, are not “municipal,” and are not
otherwise covered by Act 312.  

Teamsters Local 214 -and- Denice Greer, Case No CU10 G-
035 (February 26, 2013)

Charging Party Denice Greer brought an unfair labor practice
charge, claiming a breach of the duty of fair representation (DFR)
against Respondent Teamsters.  Greer was formerly employed by
the Detroit Public Schools as a security officer, and was repre-
sented by Teamsters.  The employer subcontracted out all of the
bargaining unit’s work and laid off all of the members.  Teamsters
challenged this action with several unfair labor practice charges,
all of which were unsuccessful.  Teamsters also sought and re-
ceived an injunction from the Wayne County Circuit Court, which
was subsequently overturned by the Court of Appeals. 

Prior to bringing her charge, several former members brought
a lawsuit against Teamsters in Wayne County Circuit Court in
which it was claimed that Teamsters had breached the DFR, as
well as a breach of contract claim.  The Court found that there
was no breach of the DFR.  As of the time of the Commission de-
cision, the state court case was on appeal. 

Former members also brought a federal claim against Team-
sters, in which it was argued that the bargaining unit members had
been deprived of property and liberty without due process in vio-
lation of the 14th Amendment of the United States Constitution.
The United States District Court judge found that the plaintiffs
had no property interest in continued employment and that the
layoff was not a breach of contract.  The Sixth Circuit affirmed
the decision, but declined to rule on whether the plaintiffs had a
legitimate claim that they were entitled to continued employment. 

Greer’s DFR claim was assigned to ALJ Doyle O’Connor,
who initially found that the charge failed to meet minimum plead-
ing requirements.  Greer filed an amended charge, alleging gener-
ally that Teamsters had not sufficiently contested the employer’s
actions of sub-contracting the unit’s work.  ALJ O’Connor issued
an Order to Show Cause.  Greer eventually filed a response to the

Order, and also a Motion to Disqualify the ALJ.  The Motion was
based on alleged bias by the ALJ, both because of a role he played
in settlement negotiations with the bargaining unit in 2007, and be-
cause the Show Cause Order, according to Greer, evidenced bias.  

ALJ O’Connor denied the Motion to Disqualify, and Team-
sters filed a Motion for Summary Disposition.  After several hours
of oral argument, ALJ O’Connor granted the Motion for Summary
Disposition, finding that “there is not a single competently pled
or plausible factual allegation that the Teamsters did anything
other than vigorously pursue the interests of these security officers
in an effort to preserve their jobs.”  ALJ O’Connor also concluded
that “Charging Party’s counsel willfully ignored controlling case
law,” and that “these claims were brought and pursued without
any lawful purpose such that the pursuit constitutes improper ha-
rassment of the respondent in this case.”      

In his opinion, ALJ O’Connor discussed the preclusive effect
the state and federal cases had on the case before him, and finding
that “those issues are no longer legitimately open to good faith
dispute,” dismissed the charge in its entirety.  ALJ O’Connor also
indicated that, if the Commission finds it appropriate, he would
recommend that Charging Party be sanctioned “given the ab-
solutely and profoundly frivolous nature of the claims made….” 

On exceptions, the Commission affirmed the dismissal of the
charge, but somewhat modified the findings.   Finding that the
state court claim was on appeal, there was no final judgment so
neither res judicata nor collateral estoppel applied.  Despite
Greer’s assertion that the federal claim was also on appeal, the
Commission found that it was not, and therefore the findings of
the Sixth Circuit did have preclusive effect. 

Regarding ALJ O’Connor’s other findings that he need not
disqualify himself, that the subcontracting issue was a prohibited
subject of bargaining, and that Teamsters did not improperly fail
to continue bargaining after a decertification petition was filed
(because continued bargaining would have been illegal), the Com-
mission agreed.  On the topic of sanctions, the Commission af-
firmed its earlier finding that, absent a request for attorney fees
by the affected party, the Commission does not have authority to
grant them.  Charging Party’s charge was dismissed without an
award of sanctions.   �

MAKING YOUR CASE!
The LEL Section is sponsoring a seminar designed for

newer attorneys called “Making Your Case: Selling Yourself
to Clients and to the Courts.” The sem-
inar will cover keys to marketing and
the “nuts and bolts” of building a
successful plaintiff-focused or de-
fense-focused practice.

Tuition (including drinks and
appetizers) is $30. The seminar will
run from 4 to 7 p.m. on Wednesday,
October 2, 2013 at the Emagine in
Royal Oak, followed by social/net-

working from 7 to 8:30 p.m. For info, contact Dan Swanson
(dswanson@sommerspc.com).
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FURTHER HIGHLIGHTS
FROM MERC’S 2013 

TRAINING CONFERENCE
Verna D. Miller,

MERC Departmental Specialist

In the Spring 2013 issue of Lawnotes, we touched on aspects
of the MERC Act 312 Arbitrator/Fact Finder and Constituent
Training which was held on April 18 and 19, 2013 at the Inn at
St. John’s in Plymouth, Michigan. Aside from introductory com-
ments each day from MERC Chair Edward D. Callaghan and Bu-
reau Director Ruthanne Okun, here are a few other highlights.

Thursday Session. Staff of the Bureau of Employment Re-
lations (BER) provided information related to proposed amend-
ments to MERC’s General and Act 312 Rules and the steps toward
final approval and adoption.  Staff also touched on various critical
areas for 312 arbitrators and fact finders involving the processing
and handling of those matters.  D. Lynn Morison, BER Staff At-
torney, provided an overview of recent MERC cases impacting
Act 312 & Fact Finding.  

Thursday’s session also included several panel discussions,
including one with labor and management side attorneys along
with BER mediation supervisor, James Spalding that centered on
the topic of “Bargaining and Mediation in light of Legislative
Changes”.  William Long, an attorney and MERC 312 Arbitrator
with many years of labor law experience, provided details on
“How to Conduct Hearings under the Revised [312] Statute” along
with fellow panel members and labor attorneys, Steven Schwartz
(employer side) and Michael O’Hearon (union side). 

Another panel discussion dealt with the topic
“Bargaining/Mediation/Fact Finding After the Education Amend-
ments: What’s Changed?”  Presenters provided information re-
garding the expanded prohibited subjects of bargaining in the
public school arena that relate to teacher placement, teacher layoff,
and recall, teacher evaluation, discipline or discharge, classroom
observations, performance-based compensation, and notice to par-
ents of ineffective teachers.  Panelists noted the recent ALJ Deci-
sion and Recommended Order - Calhoun Intermediate Education
Association and Calhoun ISD, CU12 B009 (August 2012, J.
Stern.) currently on exceptions before the Commission and its rel-
evance to the topic at hand.   Attorney Barbara Ruga served as
panelist providing the employer’s perspective, while Attorney
Michael Shoudy shared the union’s perspective.

“Bargaining/Mediation/Act 312 Fact Finding Processes in a
Fiscal Emergency” centered on a panel discussion with Attorneys
Craig Schwartz and Gordon Gregory, along with George Roumell
(who participated via video). BER Labor Mediator Wanda Mayes
moderated the session.  The presentation noted many of the chal-
lenges with bargaining a labor agreement while a fiscal emergency
exists.  Attendees found this area especially useful considering the
growing number of public sector entities that have entered into a
consent agreement or are operating under an emergency manager
or deficit elimination plan.  We also note that Roumell, a MERC
312 Arbitrator, recently issued one of the first Act 312 awards in-
volving a public employer operating under a fiscal emergency.  In
light of his vast experience, Roumell provided these tips to fellow
MERC panel members when handling an Act 312 or Fact Finding
matter in the midst of a fiscal emergency—

• Consider the financial condition of the entity involved (most
significant)

• Explore whether a true fiscal emergency exists through coop-
erative and extensive discovery.

• Eliminate issues (resolve as many issues as possible through
mediation).

• Have parties stipulate to the right to amend. 
• Encourage summarization of exhibits.
• Keep the process simple and to the point.
• Be a problem solver. 

Presentations on municipal updates delivered by Plante
Moran representative Kris Ray along with pension update by
MERS representatives Tom Petroni and Kim Rhead highlighted
various aspects of these subjects.    The closing panel discussion
for the day was moderated by Labor Attorney Howard Shifman
and featured MESSA Attorney Jeff Nyquist and CPA Mark Man-
quen (Cornerstone Advisory). The discussion segment addressed
the impact of the Affordable Health Care Act and other legislative
changes on various areas of collective bargaining.  

Friday Session.  This half-day training was geared to labor
and employer constituents.  MERC/BER staff conducted all of the
training which related to the filing and processing of ULPs, elec-
tion petitions, mediation assistance, Act 312 and Fact Finding
processes, as well as, union audit requirements and Freedom to
Work (FTW) legislation.   

Kicking off the day’s session, BER Elections Officer—
Denise Hinneburg highlighted attendees on several areas of con-
cern regarding election related matters.    Verna Miller, BER De-
partmental Specialist, followed with an overview of the processes
developed and implemented by MERC to aid public sector labor
organizations in complying with the 2012 PA 53 requirement to
submit for web posting an independent audit of the prior year’s
expenditures attributed to “collective bargaining, contract admin-
istration, and grievance adjustment”.   Miller noted that the inde-
pendent audits submitted to date are available to the public using
the “Union Audits” link that is on the home page of MERC’s web-
site located at www.michigan.gov/merc.  Closing out this seg-
ment, Travis Calderwood, BER Administrative Law Specialist
who exclusively handles matters related to FTW explained his
role as a neutral administrator.  An energetic discussion followed,
mostly relating to the new legislation. Calderwood noted that
added guidance will be forthcoming as the Commission issues de-
cisions involving FTW and the other new laws.

Sidney McBride (Administrative Law Specialist) and Micki
Czerniak (Labor Mediator) provided a general overview of pro-
posed amendments to MERC’s General Rules and Act 312 Rules.
Also provided was a synopsis of the state’s administrative rule-
making process beginning with the submission of the proposed
revisions through adoption and implementation of the new rules. 

Lynn Morison, BER Staff Attorney, provided a case update
of MERC decisions related to unfair labor charges in regard to
duty to bargain, interference with or discrimination for protected
concerted activity, procedural issues and representation, and unit
placement matters.

Finally, a spirited panel discussion comprised of BER Labor
Mediators including Miles Cameron, Tom Kreis, Fred Vocino, and
Robert Strassberg focused on the general topic — “Mediation
Services — Panoply of Issues.”  Look for many of the handouts
from the 2013 training conference on the MERC website at
www.michigan.gov/merc under the “What’s New” link.  Hard
copies are also available for the cost of copying and may be ob-
tained by contacting MERC’s Detroit office.  �
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Maury Kelman’s claim to fame is, of course, as
the long-time Lawnotes cartoonist, but he has other
accomplishments as well. He is professor of law
emeritus at Wayne State University Law School,
where he taught, for more than 25 years, constitu-
tional law, federal courts, election law, legal process,
mass media law, and other subjects. He holds bach-
elor’s and juris doctor’s degrees from WSU and an
L.L.M. from Harvard, clerked for Judge Wade H.
McCree, Jr. in the Eastern District of Michigan, prac-
ticed as a labor lawyer, taught at the Ohio State and
Utrecht University law schools (in Columbus and the
Netherlands, respectively), and served as special
counsel to Detroit Mayor Jerome P. Cavanagh.
Maury is the author of numerous law review articles
and other professional and general publications and
is a highly-regarded labor arbitrator. His cartoons
have appeared in National Review, Legal Times, Ju-
dicature, Case & Comment, the Detroit News, the
Detroit Free Press, and, of course, for almost a
decade in Labor and Employment Lawnotes.A sam-
pling of Maury’s oeuvre follows.

A SAMPLING OF KELMAN’S CARTOONS

“The following question has come up, Are we
free to treat your instructions as just so

much ritualistic claptrap.”

“I object. Therefore I am.”

“My principals have enjoined and devolved upon me, as their attorney,
counselor, and plenipotentiary for purposes including but not restricted

to this legislative hearing, the duty to annunciate and purvey 
their undivided, inextinguishable, and adamantine antipathy 

to the Plain English bill.”

“I have to tell you something. Based on the biopsy, the doctors are giving
me no more than six to eight hundred billable hours.”.
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ARBITRAL REINSTATEMENT
WITHOUT BACK PAY:
PRINCIPLED DECISION
MAKING OR MERE

SPLITTING OF THE BABY?
(PART 3)
David Arm

This concludes David Arm’s three-part article which looks at
the “reinstatement with no back pay” remedy in labor arbitration
and argues that there often is no rationale for such awards. 

3. Comparative fault
In Smurfit-Stone Container Corporation and PACE Local 5-

1276, 122 LA 33 (2005) the arbitrator found that the employer
failed to conduct an investigatory interview with the grievant prior
to discharge.  He further found that the grievant was guilty of a
type of harassment but not the type which rises to the level of un-
lawfulness.  In explaining the remedy of reinstatement with 50%
back pay he wrote: 

The appropriate penalty for the violations found poses a dif-
ficult problem because, by the time this award is received,
more than a year will have passed since the Grievant was dis-
charged. If this appeal had been within, let us say, a month of
the dismissal, the remedy would present no great problem.
Suspensions of two weeks or even a month are common in in-
dustry and an award along these lines would satisfy justice.
But even discharge cases seldom reach arbitration that quickly.
By the time most discharge cases are heard, many months
have gone by. Here the parties stated at the hearing that the
timetable in this case is not unusual for them. FMCS statistics
for 2004 state that the average time (all cases) between a re-
quest for a panel and an award is 317 days, up from 285 in
2003. Even this does not take into account the time spent in
the grievance procedure before a panel is requested. This is a
very unfortunate trend which has been going on for a very
long time…The dilemma for arbitrators in cases involving
long delays is whether to reinstate the employee with back
pay, except for a reasonable period of suspension, and thus
give the offender a very substantial windfall of pay for time
not worked….Another alternative is to simply put the em-
ployee back to work with no back pay, which has the effect of
a disciplinary suspension much longer than anyone would
have recommended. Most arbitrators have denied back pay
where the conduct of the employee was egregious, dishonest,
or otherwise undeserving. In such cases no doubt reinstate-
ment alone was acceptable. I do not believe the conduct of the
Grievant here falls into any of these categories; especially
since the emphasis in administration of the Workplace Policy
was on whether a co-worker was offended, rather than on con-
sistent enforcement of the Company’s purpose.

A third approach may be seen in an award by Arbitrator
Yarowsky. The grievant was charged with falsely stating on his
wife’s medical expense claim form that she was not insured
through her own employer. He was discharged because this
representation enabled him to receive reimbursement to which
he was not entitled.

The Arbitrator found that the employee was careless and inat-
tentive, but “was not properly chargeable with an intent to de-
ceive and defraud the Company.” He ordered reinstatement but
with back pay limited to 50% of what would otherwise have
been due him on a rationale of “comparative fault”; that is, the
employee was accountable for his lack of care, but the employer
concluded too hastily that he was guilty of intentional fraud…
.As stated, this remedy is rare, but has the virtue of taking into
account the circumstances of a particular case, rather than rely-
ing on a formula or general rule not applicable in every case.

Compare this case to St. Paul Pioneer Press, suprawhere the
arbitrator came close to simply declaring “I am splitting the baby.”
Here, the arbitrator shows sensitivity to the dilemma.  Perhaps a
better approach would have been either to: a.) uphold the dis-
charge for violation of the employer’s rules;  b.)  award reinstate-
ment with back pay because the employer failed to provide an
investigatory interview thus rushing to judgment; or c.)  reducing
the discipline to, what the arbitrator himself concedes is industrial
practice, a two week or one month suspension for violation of a
lesser degree.   In any event, one must at least credit the arbitrator
for recognizing the issue and providing a reasoned analysis.      

4. Provocation/fairness/mitigation
In Ormet Corporation and USW, Local 5274, 118 LA 363

(2002) the arbitrator wrote:

In making the determination as to whether the “penalty fits the
crime” arbitrators generally adhere to the principle that the de-
cision as to the appropriate penalty is a matter that lies within
the discretion of Management and should not be disturbed by
an arbitrator in the absence of compelling evidence that such
discretion has been abused. However, some limited arbitral re-
view of the penalty is not only proper but also necessary in order
to ensure adherence to a fundamental precept of just cause,
which is fairness. Thus, while arbitrators will generally defer to
a decision of Management as to the penalty if it is determined
to be reasonable and commensurate with the seriousness of the
offense, they should not hesitate to step in and rescind or modify
the penalty if it is found to be excessive or in violation of the
fundamental notions of fairness and/or industrial due process
or is offset by mitigating factors of a compelling nature.

Although one can argue that the meaning of “fairness” as a stan-
dard is opaque, the arbitrator in this case has at least attempted to ar-
ticulate a rationale.  He goes on to reduce the discharge of the grievant
to reinstatement with no back pay, where although the grievant threat-
ened to kill a supervisor he was provoked by the supervisor’s affair
with the grievant’s wife, he acted in the heat of the moment, he had
an unblemished 25 year work history, and psychiatric testimony in-
dicated that he would not pose a threat in the workplace.

III. NLRB DECISIONS
The National Labor Relations Board (“NLRB” or Board”) is

the independent federal agency created by the National Labor Re-
lations Act, supra (“NLRA” or “Act”) to administer the Act. Inter
alia, the Board makes determinations as to whether or not an em-
ployer has violated §8(a)(3) of the Act, which prohibits an em-
ployer from “interfering with, restraining, or coercing employees
in the exercise of the rights…by discrimination in regard to hire
or tenure of employment…to encourage or discourage member-
ship in any labor organization.”

The NLRB’s authority to remedy a violation of the Act is
specifically delineated in §10(c) of the Act where it is stated that
the “Board shall have power to take such affirmative action in-
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cluding reinstatement of employees with or without back pay.”
(emphasis supplied).14 The Act goes on to state, in terms of reme-
dies available to the Board, that the Board may issue “an order re-
quiring such person to cease and desist from such unfair labor
practice, and to take such affirmative action including reinstate-
ment of employees with or without back pay, as will effectuate
the policies of this subchapter: Provided, [T]hat where an order
directs reinstatement of an employee, back pay may be required
of the employer or labor organization, as the case may be, respon-
sible for the discrimination suffered by him…No order of the
Board shall require the reinstatement of any individual as an em-
ployee who has been suspended or discharged, or the payment to
him of any back pay, if such individual was suspended or dis-
charged for cause.”15

The statutory framework is interesting to say the least.  One
might rephrase it as follows: If an employee/individual is dis-
charged for cause the Board can never order reinstatement or back
pay. If there is no cause, the Board may order reinstatement with
or without back pay.

It is not apparent why the law would provide the Board the
discretion to order back pay or not if there was no cause for the
discharge when, presumably, the discharge violates the statute.
Reinstatement without back pay after years of litigation before
the Board is a hollow victory for the employee in waiting.

In enacting §10(c), Congress stated that the Board is forbid-
den from “reinstating an individual unless the weight of the evi-
dence shows that the individual was not suspended or discharged
for cause.  Previously, the Board had reinstated employees guilty
of gross misconduct inferring that union status was the reason for
discharge.”  H.R. No. 245, 80th Congress, 1st Session (1947)16 17

In the final conference report attendant to the bill it is stated
that “[U]nder §10(c) employees who are discharged or suspended
for interfering with other employees at work whether or not in
order to transact union business, or for engaging in activities con-
trary to shop rules whether or not union activities, or for other
cause, will not be entitled to reinstatement.”  H.R. Conference Re-
port No. 510, 80th Congress, 1st Session (1947)18

Thus, the language of the NLRA is not dissimilar to the situ-
ation oft encountered in labor arbitration.  In other words, the
Board, like arbitrators, might well find itself  ordering: a.) rein-
statement with back pay;  b.) reinstatement with no back pay;  c.)
no reinstatement due to the fact that the discipline meted out to
the employee was for cause.  Interestingly, the Act does not, by
its terms, contemplate reinstatement with partial back pay.

But, in reality do the remedies ordered by the NLRB reflect
the three possibilities enshrined in the statute?  Do they reflect a
propensity to order reinstatement without back pay, as authorized
by the statute, as often as labor arbitrators order this remedy?  Or,
do they reflect a propensity to deny reinstatement and back pay
in toto?  It is to these questions which we now turn.

In reality, there are virtually no reported decisions where the
Board has ordered reinstatement without back pay.  In the rare in-
stance where it has, it has done so for straightforward reasons with-
out any of the contortions offered by labor arbitrators.  The reasons
have been not in aid of mitigating the discipline meted out by the
employer but rather where the employee was essentially unavail-
able for work during at least a portion of the back pay period. 

For example, in Grosvenor Resort, 350 NLRB 1197, 183
LRRM 1201 (2007) no back pay was allowed where the discrim-
inatee was out of the job market (and, even then, over a strong

dissent).  In Performance Friction Corporation, 335 NLRB 1117,
172 LRRM 1207 (2001) no back pay was allowed for the period
when the discriminate was incarcerated.19 In Wal-Mart Stores
Inc., and Food & Commercial Workers, 350 NLRB 879, 183
LRRM 1261 (2007) no back pay was allowed when the employee
had resigned.  In First Transit Inc. and Teamsters Local 848, 350
NLRB 825, 183 LRRM 1349 (2007) no back pay was allowed
where the dischargee unreasonably quit interim employment.  In
Campbell Electric and IBEW, Local 153, 340 NLRB No. 93, 174
LRRM 1284 (2003) an employee who was planning to give notice
of his resignation on the day that he was unlawfully discharged
had back pay tolled to the day of his planned departure.  And, in
Dunkin’ Donuts and UFCW, Local 1360, 338 NLRB 137, 171
LRRM 1033 (2002) an employee who was unlawfully discharged
pursuant to a unilaterally revised performance standards policy
was not entitled to reinstatement, where during NLRB proceed-
ings the employer learned that the employee took an employee
list from the employer’s dispatch desk and provided it to a union
for organizing purposes.  The conduct was listed in the employer’s
handbook as a terminable offense.  Thus, the employer’s liability
for back pay was limited to the time prior to the employer’s dis-
covery of the employee’s misconduct.20

Conversely, the Board has far more often gone out of its way
to award back pay.  In Atlantic Veal & Lamb, 355 NLRB No. 38,
188 LRRM 1081 (2010) the Board wrote:           

Under extant Board precedent, the mere existence of discrep-
ancies in reported income, such as those found by the judge
here, is insufficient to establish a willful concealment of earn-
ings from the Board that would warrant the denial of backpay
for the period of the concealment.

In the underlying case the Board found the employer guilty
of violating 8(a)(3) in  discharging the employee.  Following the
back pay specification hearing the Board was reluctant to accept
the ALJ’s determination that back pay must be limited due to the
employee’s dishonesty in reporting interim earnings.  It is sug-
gested that in a similar situation an arbitrator would be much less
reluctant to use the alleged deceipt to deny back pay thereby
“splitting the baby.”  The Board appears to be much more vigi-
lant.21 In Allstate Power Vac Inc. and Laborers Local 78, 354
NLRB No. 111, 187 LRRM 1163 (2009) the Board ordered rein-
statement of employees who were “salts” and further ordered a
back pay remedy with specific amounts to be left to compliance
specification even though the employees never intended to remain
as permanent full time employees.  Once again, this shows the
Board’s inclination to take full advantage of its statutory mandate
to order reinstatement with back pay when it could easily have or-
dered reinstatement alone.

When parties have entered into a settlement agreement in-
cluding a specified sum for back pay, the Board has repeatedly
gone beyond the settlement agreement and ordered further back-
pay, thereby evincing the Board’s vigilant enforcement of its
power to order reinstatement with full back pay.  The Board has
minced no words in stating that one of the “customary” remedies
is “full back pay.”  This statement is made notwithstanding the
fact that the Act clearly states that reinstatement may be with or
without back pay.  Thus, the Board, contrary to labor arbitrators,
makes its predilection very clear even though it appears to have a
statutory mandate to consider reinstatement without back pay.22

In one case23 upholding a finding of unlawful discharge of an
employee, the Board addressed in detail the issue of remedy. The
Board found:

(Continued on Page 18)
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1. a setoff of back pay payments is appropriate for the six
month period when the employee was clearly not looking for work

2. a felony conviction discovered by the employer does not
cut off back pay liability as the employer was unable to prove that
it would have discharged the employee upon discovering such a
conviction.  To the contrary, the employer retained other employ-
ees with similar convictions

3. the employee’s having quit an interim job did not cut off
back pay liability as the Board credited the employee’s child care
reasons for quitting.

4. the employee’s having taken more than the statutory
twelve weeks of leave under the FMLA at another interim em-
ployer similarly did not cut off back pay liability as the em-
ployer’s policy was such that it was not at all clear that the
employer would not have provided the employee with up to eight
months of medical leave under its policy had it never discharged
the employee. 

The case is instructive in several respects.  First, the Board
takes seriously the whole issue of whether or not to award back
pay.  Second, once again the Board leans heavily toward a finding
that back pay is appropriate unless the employer comes forward
with compelling reasons for why it should not be awarded.  Third,
in the instant case the Board rejects the employer’s arguments save
for a period when it was clear that the employee was not seeking
to mitigate her damages.

The Board’s approach is not dissimilar to the approach in
labor arbitration whereby it is understood that the burden is on the
employer to show that the employee failed to mitigate damages.
However, unlike that which is often found in labor arbitration, the
Board devotes a thorough and reasoned analysis to why the em-
ployer has largely failed in its burden.  There is no “splitting the
baby” on the part of the Board.

In other cases union “salts” were entitled to back pay but
there was no presumption that they would have worked for the
employer indefinitely given the nature and purpose of salting.24
No back pay was allowed for a period of time following the em-
ployer’s discovery of evidence which would have lead to em-
ployee’s discharge for a lawful reason based on the “after acquired
evidence” doctrine.25

In Precoat Metals, 341 NLRB No. 143, 175 LRRM 1110
(2004) the Board found that the complainant/discriminatee lied
during Board processes.  Thus, it tolled back pay as of the date
that he first lied.  It awarded no back pay but it is clear that the
Board’s position is that back pay will generally be awarded to one
discharged in violation of the Act but will be cut off as of any date
a discriminatee first lies in Board proceedings.

The rarest example of the Board awarding back pay but no
reinstatement appears in Hadco Aluminum & Metal Corporation,
331 NLRB 518, 171 LRRM 1215 (2000).  There the Board stated
that the employee is entitled to back pay for a period from the date
of discharge to the date when he threatened another worker.  

In the seminal case construing the relevant portion of §10(c)
of the Act26 the employer violated §8(a)(5) by unilaterally in-
stalling surveillance cameras in the workplace.  However, in light
of the undisputed misconduct of the employees involved, make-

ARBITRAL REINSTATEMENT
WITHOUT BACK PAY
(Continued from Page 17)

whole relief, including reinstatement and back pay, was denied,
relying on 10(c) of the Act. 

Notwithstanding the fact that the Act authorizes the Board
to order reinstatement “with or without back pay” neither the ma-
jority nor the dissent seized upon this authority as a middle
ground.  The majority found that since there was “cause” for dis-
charge the Act proscribed reinstatement altogether.  The dissent
found  that since the employer violated the Act and only through
its violation of the Act did it acquire information that could be
found to constitute “cause,” the violation of the Act must be ad-
dressed by a make whole remedy notwithstanding the language
of 10(c) of the Act.  In a situation which might have been ripe for
the Board to order reinstatement to redress the employer’s viola-
tion of the Act but to deny back pay so as to avoid a windfall to
the employees involved, the Board declined.  The Board declined
to “split the baby” even when invited to do so by the language of
the Act.  Conversely, arbitrators do so as a matter of course with-
out any invitation.

In sum, the paucity of legislative history in regard to use of
the term “without back pay” under §10(c)27 suggests that the
Board might just have it right.  In other words, the statutory right
to award reinstatement without back pay is not Congress’ blessing
to allow the Board to second guess the level of discipline meted
out by the employer, ab initio. Rather, it is simply Congress’ way
of telling the Board that there are times when the employee/dis-
criminatee will not be entitled to back pay simply because he/she
made no effort to mitigate his/her damages, was not seeking work
during the back pay period or was unavailable for work due to
sickness, incarceration, etc.  

IV.  ANALYSIS
A. Arbitral decisions versus NLRB Decisions
The difference between the handling of reinstatement with or

without back pay under the arbitral decisions discussed above and
the handling of the identical issue under the rubric of §8(a)(3) of
the NLRA by the NLRB is stark.

The Board, which has the specific statutory grant to order re-
instatement with or without back pay, appears to order reinstate-
ment with back pay as a matter of course.  Rarely, if ever, does it
order reinstatement without back pay.  Conversely, labor arbitrators
who have limited, if any, guidelines as to remedies for violations
of labor contracts appear all too willing to order reinstatement
without back pay as a matter of course.  Ofttimes they do so with
limited or no justification for their decision making. 

It is axiomatic that under the U.S. industrial relations system,
and the “just cause” provision of the overwhelming number of
labor contracts in the U.S., “progressive discipline” is mandated.
This suggests a system meant to reform the employee’s behavior
rather than serving as mere punishment.  Thus, rarely, if ever, is a
suspension of more than thirty days seen.  Else it would appear to
be punitive rather than remedial.  Yet, as seen from the discussion
above, arbitrators appear to have no qualms awarding reinstate-
ment without back pay where the reality is that the employee has
been disciplined with a suspension of a year or more.  It is sub-
mitted that had the employer issued such a suspension, ab initio,
said suspension would never have been upheld in labor arbitration.
What, then, is really going on?

B. Arbitral Decisions are lacking in principled decision
making

Why do so many labor arbitrators issue awards which, de
facto, amount to suspensions which happen to coincide with the
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length of time it takes from the initial management action to the
issuance of the award?

Several explanations have been offered:28

1. the belief that to award back pay would provide the griev-
ant with a windfall

2.  the lack of a standard as to how long the suspension
should be

3.  clemency
4.  splitting the baby

A reasoned comment on these proffered explanations is:

1. It is no windfall if the employer has in fact violated the
contract.  That is precisely why the grievant is entitled to
make whole relief.  A court would not find otherwise in
deciding a wrongful termination suit nor should it.

2. The lack of a meaningful standard for how long a suspen-
sion should be is precisely why the employer’s initial de-
cision should not be disturbed.  Alternatively, an arbitrator
can look to common industrial practice and find that
rarely, if ever, is a suspension of more than 30 days applied
as a method of progressively disciplining an employee.

3. Arbitrators do not sit to dispense their own brand of in-
dustrial justice.29 This is what they do when they decide
to apply clemency.

4. Bingo.  The thesis here is that “splitting the baby” is ex-
actly what is going on with arbitrators most of the time.

A rare and recent study was done of arbitral decisions regard-
ing discharge.30 The authors wrote:

Reinstatement without back pay is the most controversial of
the …remedial outcomes.  A number of commentators have
criticized the reinstatement without back pay option as im-
posing a remedy that does not replicate employer disciplinary
practices.  A commonly voiced notion of arbitral jurispru-
dence is that an arbitrator’s remedy should mirror that which
an employer would have imposed if the employer had prop-
erly assessed the facts and circumstances of the case.  But,
most employer disciplinary policies only employ disciplinary
suspensions up to a maximum of a few weeks.  In contrast, a
reinstatement without back pay order typically has the effect
of an unpaid suspension of several months.  Employers and
unions alike look with suspicion on this compromise out-
come.  As summarized by John Tele in a 1964 article:

The former is inclined to feel that if the man was guilty
enough to be deprived of several months back pay, then
he should not have been returned to the payroll at all.
The latter may be heard to argue that if the man was not
guilty as charged, he should have been made whole.

The Board and courts order back pay (and greater penalties)
for periods far exceeding the length it takes to get a grievance heard
in labor arbitration without batting an eyelash.  Why the hesitation
of labor arbitrators to do the same?  I would suggest that, as deci-
sion makers selected by the parties, particularly the employer, they
fear the reaction of the employer to a back pay bill of $50,000 or
far more, or that they fear the loss of repeat business, a concern
which a government agency such as the NLRB does not have.   

V. CONCLUSION
Arbitrators have too often employed the remedy of reinstate-

ment with  no back pay.  They have employed the remedy with

limited, unconvincing or no rationale.  The reasons for doing so
are suspect and smack of mere baby splitting.  At the same time,
the NLRB has ignored its clear statutory prerogative of ordering
reinstatement without back pay. 

Arbitrators should emulate the NLRB by awarding reinstate-
ment with back pay unless the employee was unavailable for work
during the back pay period, failed to mitigate damages or where
the arbitrator is prepared to rule that the appropriate discipline for
the employee’s action, ab initio, was a lengthy suspension or pro-
vide other compelling justification for the remedy.  They should
cease their efforts to make both sides happy by splitting the baby
in a manner that lacks principled decision making.

Conversely, the NLRB should use its clear statutory mandate
to award reinstatement without back pay where it is indicated.31

The two poles of arbitrator and NLRB handling of this issue
should come closer together.

————————
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MAKING THE MOST OF 
MEDIATION:

10 TOP TIPS FOR 
MAXIMIZING RESULTS 

(PART 1)
Sheldon J. Stark

Mediator and Arbitrator

Introduction
In an age when less than 1.5% of all cases result in a trial, al-

ternative dispute resolution is the new normal.  Of the various dis-
pute resolution processes available, mediation is one of the most
popular.  Some lawyers propose mediation prior to or in lieu of
negotiating directly with the other side.  Because mediation is a
significant departure from traditional stages in the judicial process,
strategic adjustments in planning and advocacy are necessary to
take full advantage of the unique opportunities mediation offers.
In my experience – both when I was an advocate representing par-
ties in mediation and as a mediator – litigators are generally not
making those adjustments.  As a result, plaintiffs may leave money
on the table; defendants may overpay; and non-economic client
objectives may be forgotten.  What follows are my top ten recom-
mendations to litigators for mediation strategies to maximize their
results.  

1. Select the right mediator
Every case is different: different claims, different parties, dif-

ferent opposing counsel, different injuries and losses, different
risks and, significantly, different group and individual dynamics.
Before accepting the first mediator proposed by opposing counsel,
or urging the other side to accept your “favorite” mediator of the
moment, consider which characteristics, qualities, expertise and
skill set might work best for the precise collection of parties,
claims, litigators and decision makers presented.  Even the best,
most versatile mediators are not as strong in some areas as others.  

Is subject matter expertise essential?  In a highly technical
patent infringement suit, for example, an otherwise effective tort
mediator may not be right.  In a probate suit arising out of a com-
plicated estate plan with multiple properties and claimants, an ex-
perienced commercial mediator focused on cost savings and the
bottom line may not be the best choice.  If the dispute presents
complex business issues with serious financial implications and
tax consequences, a mediator with a CPA or tax expertise might
better assist the parties to identify attractive options for resolution.
Do the parties more or less agree on liability, but are hopelessly
deadlocked on valuation?  If so, the right mediator may be some-
one with extensive trial experience. A seasoned litigator could be
the perfect sounding board for testing damage theories and de-
fenses.

Are creativity and the ability to think “outside the box” es-
sential?  Perhaps the parties hope to put their dispute behind them,
but lack the imagination to think of creative options to achieve
their goals.  Selecting an imaginative mediator – even one lacking
in subject matter expertise - might be precisely the right choice.  

Are the parties – or their counsel – the problem?  Perhaps

people skills and process expertise are needed.  Would the dispute
benefit from a mediator with keen psychological insight to lead
the litigants to a better understanding of what is driving their con-
flict?  In such cases, a mediator who digs down to uncover needs
and interests is often preferable to one skilled at managing dis-
tributive bargaining.  Is lack of trust between the parties under-
mining efforts at resolution?  A mediator in whom both sides have
confidence and who understands how to build trust could be the
key to bridging differences.  Even where trust issues exist on only
one side, both parties have a stake in selecting a mediator who can
help a distrustful opponent feel safe enough to engage in the
search for closure.  In a case where difficult and troubled person-
alities are the major impediment to settlement, the situation prob-
ably would not benefit from another big ego – this time, the
mediator’s – in the mix.  Instead, thoughtful selection of a medi-
ator with ability to bring “peace” into the room could make all the
difference. 

A corollary benefit of selecting the right mediator in high
conflict, complex, or hyper-technical disputes, of course, is that
it can save time, effort and transactional costs.  

Recommendation: Analyze the dispute carefully.  Seek to
better understand and identify the unique characteristics and bar-
riers hindering resolution.  Make a list of the mediator qualities
and characteristics needed for the job.  If a favorite mediator lacks
the qualities identified, recruit someone new.  The appropriate me-
diator is most likely to lead to an enduring and satisfactory result.  

2. Involve yourself in process design

It is a revelation for many attorneys when they discover they
can play a part in process design.  They have not done it; they have
not thought of it.  They do not realize the process can be modified
and shaped in whatever ways best serve the litigants and their
counsel.  Few lawyers tailor the process to the dispute.  Most pre-
fer the standard evaluative model which features a subject matter
mediator or former judge who shuttles back and forth between
caucus rooms carrying offers and counter-offers while pointing
out the weaknesses and shortcomings in each side’s position.  The
evaluative model is time tested and familiar, but it is not neces-
sarily best in every single dispute.

What are the alternatives?  In contrast to the traditional eval-
uative model, the facilitative model is characterized by joint ses-
sions with everyone together in the same room.  Caucus and
shuttle diplomacy are used when warranted as a tool to accomplish
a specific end.  In the facilitative model, the parties themselves
share what is on their minds, for example, by making opening pre-
sentations and participating directly in group discussion.  The em-
phasis is on party self-determination.  The facilitative mediator
asks questions to explore risk, but generally refrains from express-
ing opinions on the merits or predicting what a judge or jury might
do.  

The facilitative model is less common because Michigan
lawyers are uncomfortable with joint sessions for fear their clients
will inadvertently blurt out damaging admissions or antagonize
one another, thereby undermining chances for settlement.  Such
discomfort is understandable but overstated.  In fact, well-trained
mediators skilled in use of the facilitative model know how to
manage the process and keep the discussion productive and safe.  

Good mediators are equally comfortable using either model
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or a blend of each.  With input from the parties, a process can be
designed to fit each dispute precisely.  The mediator could, for ex-
ample, start using one approach and morph to the other as the me-
diation unfolds.  It is not uncommon for the mediator to begin in
a facilitative, non-judgmental mode using joint sessions, but move
to a more evaluative style in caucus mode as the day plays out.
The parties could design a hybrid process before arriving at the
table incorporating the best features of each model.  The parties
could, for example, select a caucus-style mediation, but reserve a
limited time for a carefully delimited joint session.  Most media-
tors are willing to make whatever adjustments best serve the needs
of the lawyers and their clients.  

One compelling advantage of the facilitative model often
overlooked by those who favor a traditional approach is the op-
portunity to communicate directly with a key decision-maker on
the other side.  In joint sessions each side is able to size up the
other, to communicate personal messages in their own words, and
to hear the claims and defenses unfiltered by lawyer spin.  An in-
surance adjustor or corporate executive at the table might never
have seen the plaintiff in action.  If the plaintiff makes a good pres-
entation, her counsel should consider creating an opportunity to
showcase some of her strengths.  Mediation is an opportunity for
a skilled trial lawyer to demonstrate the qualities that make her a
success at trial, thereby changing the calculation of risk on the
other side.  The quality of advocacy makes a difference.

Frequent consumers of mediation services understand the im-
portance of giving the other side an opportunity to vent or directly
communicate.  They know that venting can result in a break-
through.  In cases where a party is prepared to acknowledge that
“mistakes were made,” the power of an apology is lost if delivered
by the third-party mediator, rather than an executive with deci-
sion-making authority.  

Prepared and managed properly by a skilled mediator, such
opportunities are productive, not destructive.  A face-to-face pres-
entation, received with respect and patience, can have a profound
impact advancing  resolution.  Studies reveal that party satisfaction
grows exponentially.  Similar results are less likely when the un-
varnished, evaluative model is used because most of the talking
is done by the lawyers and the parties hear only the mediator’s
translation of what is said in the other room.  

Accordingly, when thinking about process design, counsel
should ask:  Does a party have a need to vent and explain her ac-
tions directly before she can be expected to discuss resolution in
a reasonable dollar range?  Can the dispute be characterized in the
immortal words of Strother Martin in the film Cool Hand Luke:
“What we’ve got here is a failure to communicate.”  If so, would
a dialogue, where the parties - - perhaps two CEOs - - can politely
question each other in a safe, controlled environment be helpful?
If communication, personal assessment, or relationship repair with
parties who must continue to work together are issues, the dispute
probably warrants a process where joint sessions, controlled dia-
logue, and party participation is allowed.  

Lawyers who ignore process design, or let the mediator make
all the decisions, are missing an important opportunity to lay the
foundation for win/win resolution.

Some of the options for process design include:
• Caucus vs. joint sessions

• An evaluative vs. a facilitative mediator

• Party participation, including opening statements by parties, the
lawyers or both

• Exhibits and visual aides

• Lawyer-only meetings with the mediator

• Client and mediator meetings without the lawyers and/or the
mediator

• Client-client meetings without the lawyers

• Brainstorming sessions to identify options

• Face-to-face negotiations where the mediator facilitates offers
and counter offers.

Recommendation: Do not default to a comfort zone.  Get in-
volved in process design.  Involve the client.  Interview potential
mediators.  Seek mediator input.  Discuss the issue with opposing
counsel.  Agree on a mediator who will provide the process every-
one agrees will be best.  A well-thought-out process tailored to
the individual needs of a particular dispute will enhance the like-
lihood of resolution.

3. Educate your client about the mediation process
Clients are the decision makers.  It’s their case.  Whether and

how the case settles are client decisions.  In practice, nonetheless,
clients often are either ignored or their involvement limited.  Many
parties—plaintiffs—are unfamiliar with the litigation process. What
they know about litigation is often distorted by mass media and the
world of entertainment.  From Perry Mason and Boston Legal to
Damages and Intolerable Cruelty, parties often believe their rights
will be vindicated and justice achieved.  Sometimes they are correct.
Few are familiar with Voltaire’s lament: “I was never ruined but
twice; once when I lost a lawsuit and once when I won one.”

As uninformed as parties are about litigation, they know even
less about mediation.  The parties should understand that media-
tion is not simply one more place to prove their case, the mediator
one more person to persuade.  Parties ought not view mediation
as an obstacle on the path to achieving their litigation goals.   In-
stead, parties should understand mediation as a chance to step
back from litigation; an opportunity to facilitate achievement of
their goals.  In mediation, parties can articulate their goals to the
mediator and each other.  They can, if they choose, control their
own fate and shape the outcome.  They have the power to bring
about a desirable resolution personalized to their needs and inter-
ests.  If clients are to make good decisions about potential medi-
ation outcomes, they should understand the process and how they
best can participate in it.  

By contrast, in litigation, a judge or jury will determine the
end result.  Someone will win; someone will lose.  The final judg-
ment is out of their hands.  Judicial determinations are rarely
win/win.  Both sides could be dissatisfied, especially if the verdict
is a compromise; or financial and collateral costs were too high.  

From my perspective, the mediator’s primary duties are to
educate the lawyers and assist the lawyers in educating their
clients.  The better everyone understands the process, how it works
and what will maximize results, the greater the likelihood the re-
sult will be satisfactory.  There are many fine treatises and articles
to help clients better understand mediation.  Some mediators post
explanatory and helpful material on their websites.  This article is

(Continued on Page 22)
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intended to assist lawyers in making good decisions.  Feel free to
share it with your client.

What should parties know?  Parties should expect the medi-
ator to be neutral, and remain neutral throughout, no matter how
much they hope to win the mediator over.  Parties should expect
the mediator to ask difficult questions designed to force re-exam-
ination of strengths, encourage realistic appreciation of weak-
nesses, and pay due respect for risk and potential consequences.
The mediator is non-partisan.  The asking of tough questions is
symmetrical.  It happens in both caucus rooms.  The questions are
designed to assist the parties in understanding each other, appre-
ciating their risks, and influencing their valuation.

Mediators also facilitate the exchange of information and per-
spective, so each side gains the knowledge necessary to make in-
formed decisions.  Through better understanding of underlying
needs and interests, the parties are encouraged to offer settlement
proposals which meet the other side’s needs as well as their own.
Doing so leads to “win/win” results.

Clients should not expect the mediator to make rulings, de-
termine the facts, or direct settlement terms.  The mediator is
not a decision-maker.  Persuading the mediator is not especially
helpful.  Instead, the mediator facilitates the negotiation process,
reduces barriers to movement, and translates messages to insure
they are heard and understood.  The mediator does not take
sides.

If the goal is not to persuade the mediator, to whom should the
parties direct their efforts to persuade? The dispute will be resolved
only if both sides reach agreement.  That means the focus of per-
suasion should be on the parties and lawyers on the other side.  This
truth is often overlooked.  Motivating the other side to settle requires
careful consideration of each argument and exchange.  Harsh words,
aggressive comments, refusal to concede obvious weaknesses, and
overzealous spinning of facts are rarely effective.  They often trigger
similar unproductive behavior in return.  

Of course, no one should expect to persuade the other side
about the facts.  Nor is one party likely to persuade the other about
how judges will rule or juries decide.  This is because no one can
predict outcome with certainty.  We’ve all had “winning hands”
turn bad; we’ve all made cogent arguments that somehow failed
to persuade a fact-finder.  Where both sides are well-represented,
however, the disputants may be able to agree on risks and possible
consequences if the matter does not settle.  A discussion of inter-
ests and needs is also likely to be more productive than whether a
claim or defense is meritorious.  

Recommendation: Prepare clients by explaining how medi-
ation works, what to expect from the mediator, and who they must
persuade if there is to be a settlement and closure.  Provide reading
materials to enhance party understanding.  If there is something
useful in this article, for example, keep it for future use.  An im-
portant element of preparation is insuring the parties understand
how the process can assist them in achieving their goals.  

4. Evaluate the case and reach agreement on goals and 
objectives
When I was a trial lawyer, I had great faith in the power of

preparation.  Louis Nizer famously said, “preparation makes the
dull lawyer bright, the bright lawyer brilliant and the brilliant
lawyer steady.”  The same principle applies to mediation.  In a
world where only a tiny percentage of cases go to trial, mediation
is likely to be as close to their “day in court” as clients will expe-
rience. Therefore, I encourage lawyers to prepare for mediation
as thoroughly as they prepare for trial.  One critical aspect of
preparation is reaching agreement with clients on a “bottom line”
or settlement range, and a list of non-economic goals.

Sitting down with clients to identify non-economic objectives
can be eye opening for counsel and client alike.  Counsel may
never have explored what is truly important to the client; and the
client may be clueless about what is possible in mediation.  Relief
in the judicial process is generally limited to “vindication,” dollars,
or both.  While judges may have the power to fashion equitable,
non-economic relief, they rarely do so.  By contrast, potential relief
in the mediation process is generally limited only by the creativity
and imagination of the participants.  Mediation truly offers the
promise of “win/win” resolution.  Accordingly, identification of
non-economic goals should not be left for the last minute.  

Non-economic terms can be critical.  In employment litiga-
tion, for example, management generally arrives at the table armed
with a well-developed list of non-economic terms, most of which
appear in separate paragraphs in their draft “Settlement Agreement
and Release of All Claims.”  Management wants the settlement
terms cloaked in confidentiality, a promise of non-disparagement,
no admission of liability, refusal to cooperate with other plaintiffs
absent a subpoena, indemnification in the event the allocation of
dollars is challenged by taxing authorities, and more.  Recognizing
the power of apology in the appropriate case, management may
be prepared to express remorse for the manner in which the ter-
mination was handled.  Identified in advance, defendant’s non-
economic goals rarely fall through the cracks.  

For plaintiffs, who often have parallel interests in confiden-
tiality and non-disparagement, advance preparation is less com-
mon.  Concerned that management may pursue claims against
him, plaintiff may want mutual releases.  Plaintiffs often have an
interest in reputation repair.  A plaintiff’s goals might include a
letter of recommendation or introduction, clean up of a personnel
file, and neutral references for prospective employers.  If an apol-
ogy is forthcoming, the plaintiff wants it in writing.  For tax rea-
sons, payment of settlement dollars spread over different tax years
might be of interest.  Sometimes an ongoing relationship is sought
to continue fringe benefits such as healthcare.  Though not avail-
able in litigation, mediation opens the door to potential options
invaluable to the client.  Plaintiffs who identify non-economic
goals before the mediation are more likely to achieve them than
those who wait until the final agreement is being prepared.

As well-prepared for mediation as lawyers sometimes are,
they too often reach the mediation table without having performed
a proper valuation.  A proper valuation requires thorough analysis
of strengths and weaknesses, careful calculation of economic
losses, a hard-eyed review of emotional damages, and an honest
assessment of risk.  Parties do not want to begin mediation without
having developed a range against which to measure success.  Oc-
casionally, lawyers have done the analysis, but have not shared it
with clients.  Whether this is intentional due to concern about los-
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ing trust; or inadvertent due to overwork or neglect, failure to do
so can easily derail the process.  Sometimes this is a party’s strat-
egy.  They arrive at mediation with a “let’s see what we can get”
attitude; which means no bottom line.  This approach is surprising.
What is not surprising is that the result is disappointment.  As that
wise sage Yogi Berra taught, “You’ve got to be very careful if you
don’t know where you’re going, because you might not get there.”

Lawyers who get what they want from mediation start deciding
on objectives well in advance.  They outline “success” before the
mediation begins.  They determine a “bottom line” or range with
clients.  When the bottom line or range is reached, resolution follows.  

Clients not actively part of the process contribute little to
reaching a successful result.  Often they arrive at the mediation
table with unrealistic expectations.  As a result, they are can be
shocked, dismayed, or outraged by the numbers discussed - -par-
ticularly in the early stages of negotiation.  They have not been
counseled to be patient, or warned to expect hard bargaining.
They never dreamed their million-dollar demand might be met
with derision and a $5,000 counter-offer.  After much back-and-
forth, should their counsel eventually recommend acceptance of
a proposal below their target number, their reaction can be emo-
tional and destructive.  If not properly prepared, clients experience
frustration or become emotional or despondent.  The result can be
stubborn resistance to reasonable settlement proposals which
would have been acceptable had the proper groundwork been laid.
Concluding their attorney is afraid or selling them out, they may
disengage – and sometimes seek new counsel.  If they make the
deal, they may later experience buyer’s remorse and try to over-
turn the agreement.  Well-prepared clients, by contrast, ask good
questions, remain in the moment, and participate with enthusiasm.  

Recommendation: It is crucial that agreement be reached
with clients on a “bottom line” or range and non-economic goals
before mediation begins.  It is too late to manage client expecta-
tions for the first time in the heat of a negotiation as monetary of-
fers are exchanged.  By waiting until the last minute, it is too easy
for non-economic objectives to fall through the cracks.  Good
preparation includes proper warnings about the challenges likely
to be experienced at the bargaining table. 

5. Prepare clients to be flexible
As important as it is to agree with clients on goals before ar-

riving at the table, it is more important to be flexible, prepared to
make adjustments based on what is learned during the process.

The valuation of a litigation claim is a finely honed analysis
based, among other things, on the facts of the case, the risks pre-
sented, and an assessment of the parties and skill of the lawyers.
Valuation also includes consideration of the judge, her inclination
to grant or deny a dispositive motion, and the way she is expected
to rule on evidentiary issues at trial.  Valuation also includes con-
sideration of the jury pool where venue lies.   

In my judgment, among the most important considerations
are the risk factors.  What is the likelihood the case will survive a
dispositive motion, in whole or in part?  What are the strengths of
the case, and how will the other side try to trump them?  Where is
the case weak, and how will each weakness be addressed?  Will a
missing witness be found?  If found, will the witness be favorable?
What risks are presented without the witness?  If called, can the
witness be expected to help the other side, as well?  How do the
parties come across?  How credible are their claims or defenses?
How receptive are jurors likely to be to them?  In an employment

case, for example, will jurors size up the plaintiff and think “that
could have been me” or will they think, “if I’d been his boss, I
would have fired him, too?!”

Mediation is an excellent vehicle for the transfer of informa-
tion.  If the process is operating properly, participants will gain
insight and knowledge.  They might learn new things, or see things
in a new light.  They might better understand the other side.  They
might be compelled to reassess opposing counsel, his passion, his
oratorical power, or his commitment and level of preparation.  If
their claims or defenses are scrutinized, questioned, and/or tested,
the valuation or bottom line may change.  In a case, for example,
where plaintiff was fired for theft, his counsel may have a solid
evidentiary basis to assert pretext, but will the jury side with a
thief?  Perhaps not.

It is a rare case, indeed, where every risk and problem was
given its due before arrival at the table.  On the contrary, trial
lawyers tend to “fall in love” with their theories, claims, or de-
fenses.  They focus on their strengths and turn a blind eye to their
weaknesses.  A good mediator makes certain that does not happen.
Clients should be prepared to consider a new figure when the as-
sessment of risk has changed.  They should be cautioned: valua-
tion is not fixed.  It is not scientifically grounded. There is no
computer program that calculates fair value.  Their “bottom line”
in the morning may change by the late afternoon.  Clients who
have been educated and understand the need for flexibility are
more likely to move when realistic offers and counter-offers are
put on the table for consideration.  

How does risk assessment factor into valuation?  In a case
that turns on a credibility dispute, for example, the ultimate issue
is which of two participants will the fact finder believe.  Where
the case would be worth $100,000 with no risk, what is the settle-
ment value if the case presents a “he said/she said” dispute where
both participants are equally credible?  Neither side can be sure
of the outcome.  There are no guarantees.  A 50-50 tie, therefore,
may suggest $50,000 as a reasonable settlement objective.  How-
ever, a tie favors the defense because plaintiff has the burden of
proof.  Accordingly, defendant might attend mediation prepared
to pay and plaintiff should attend prepared to accept between
$40,000 and $50,000 as reasonable.  Why?  Because, if the case
is tried 10 times, plaintiff can expect to win it no more than 4 or
5 times, recovering $100,000 each time; but lose it 5 or 6, recov-
ering nothing each time. 

Assume, however, that during the mediation plaintiff’s coun-
sel calls attention to contemporaneous documents supporting
plaintiff.  Both sides had copies of these documents going into
mediation, but defendant had not previously considered their im-
pact on the credibility issue.  The documents change assessment
of the risk because they increase the chances plaintiff will prevail.
The odds of recovering a plaintiff’s verdict improve from 40-50%
to 50-60%.  As a result, defendant should be flexible enough to
increase its offer and plaintiff should be flexible enough to accept
$50,000 or $60,000. 

Recommendation: Prepare a bottom line or range and reach
agreement with your clients on their goals and objectives, but be
prepared to make adjustments — up or down — based on fresh in-
formation and new insight gained through the mediation process.  
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