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Therefore, adjuring the parties to seek resolution by means of
their own making fosters “both the collective relationship and
the federal policy favoring voluntary arbitration and dispute
settlement.”

By issuing General Counsel Memorandum 12-01, the Act-
ing General Counsel has modified the Board’s case handling
procedures to more effectively protect employee rights.  The
new case handling procedures seek to avoid situations where
employees will be deprived of their statutory rights because of
a lengthy period of Collyer deferral.   Accordingly, the Board
will no longer routinely defer Section 8(a)(1) and (3) cases
where arbitration will not be completed within one year.  

New Collyer Deferral Procedures
The new procedures seek to avoid excessive delays which

can frustrate the Board’s providing a remedy under the Act.
This can occur where circumstances have changed so much at
the job site, that by the time the Board order is issued, it would
be impossible to affect meaningful compliance.  Additionally,
significant delays can result in a lack of an opportunity to con-
duct an effective trial of the alleged unfair labor practice.
Specifically, as time passes memories fade, evidence is lost,
and witnesses become harder to locate.  All of these factors are
listed as necessitating a change in the procedure for processing
cases eligible for Collyer deferral.

The new case handling procedures provide the Board’s
Regional Office (“Region”) much more discretion in whether
a case will be deferred, and allow greater scrutiny in monitor-
ing a case that has been deferred.  In Section 8(a)(1) and (3)
cases, where deferral is possible, the Region will determine
whether the grievance-arbitration will be completed in less than
a year.  If this appears likely, then the charge can be deferred.
However, if it appears that the grievance-arbitration may not
be completed in less than a year, the Region will make the de-
termination of whether deferral is appropriate, by assessing the
case and consulting with all parties.  If the Regional Director
determines that deferral would unduly disadvantage the charg-
ing party, or otherwise frustrate the Board’s ability to enforce
the Act, then the Region will proceed with a full investigation
and reach a merit determination.  If their charge is found mer-
itorious, then the Region will submit the case to the Division
of Advice.  However, if the Regional Director determines there
is good reason to defer the charge, despite the potential for
delay, the Region will still need to contact the Division of Ad-
vice before placing the charge in deferral status.  

If a case is deferred under the new Collyer procedures, the
Region will conduct quarterly reviews of Section 8(a)(1) and
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On January 20, 2012, the Acting General Counsel of the
National Labor Relations Board (“NLRB” or “Board”) issued
GC Memorandum 12-01, modifying the Board’s procedures
on the deferral of certain unfair labor practice charge cases
under the Board’s Collyer decision.Collyer Insulated Wire, 192
NLRB 837 (1971). Prior to this Memorandum, the Board
would routinely defer, or hold in abeyance, unfair labor prac-
tice charge cases under Section 8(a)(1) and (3) of the National
Labor Relations Act (“NLRA” or the “Act”), as well as Section
8(a)(5) cases, and allow them to proceed to arbitration first.
However, General Counsel Memorandum 12-01 modifies the
Board’s practice to ensure the protection of employee rights
under the Act, where arbitration is not timely.

Collyer Deferral
Pre-arbitral deferral arising out of the Collyer decision was

based upon the twin policy goals of promoting collective bar-
gaining and the private resolution of disputes.  So long as an
alleged violation of the Act was covered by the parties’ griev-
ance-arbitration procedure, the Board would defer the dispute
to the arbitration process, if certain conditions were met, in-
cluding the following:

• The conflict arose out of a long and productive bargain-
ing relationship

• There was no claim of employer enmity towards em-
ployees’ exercise of protected rights

• The arbitration clause covers the dispute at issue
• The employer manifests a willingness to arbitrate the
dispute

• The alleged unfair labor practice lies at the center of the
dispute

The philosophy of deferring unfair labor practice charges
to the arbitral forum was fundamental to the concept of collec-
tive bargaining, in that the parties are bound by the terms of
their agreement.  Moreover, the Board has stated that it would
be detrimental to “jump into the fray” and preempt that agree-
ment unless otherwise needed.  Indeed, “dispute resolution
under the grievance-arbitration process is as much a part of col-
lective bargaining as the act of negotiating the contract.”

Law
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(3) cases deferred under the new case handling procedures, in-
cluding those already deferred on a retroactive basis.  After the
fourth quarterly review of a deferred charge, the Region will
now send a “show cause” letter to all parties, seeking an ex-
planation of why, given the length of the deferral period, de-
ferral should not be revoked and a full investigation made.  In
this circumstance, unless the Regional Director is satisfied that
there is good reason to continue deferral, the Region will move
forward with a full investigation of the charge and arrive at a
merit determination.  

Although the Board is modifying the case handling pro-
cedures for Section 8(a)(1) and (3) cases, the Board will con-
tinue to defer Section 8(a)(5) cases consistent with the more
traditional approach.  Since Section 8(a)(5) cases usually turn
on a matter of contract interpretation, which is often better left
to an arbitrator’s skill and expertise, these type of cases would
enjoy the less restrictive analysis used prior to the issuing of
GC Memorandum 12-01.  However, after a year, the Board still
has discretion in Section 8(a)(5) cases to conduct a full inves-
tigation and submit the case to the Division of Advice, if de-
ferring the charge will frustrate the Board’s remedial authority.  

The Future of Deferral
It is too early to tell what the exact impact of the Acting

General Counsel’s new Collyer deferral procedures will be.  It
will be interesting to see how each Regional Director imple-
ments the new procedures in the Board’s day to day practice.
However, practitioners must be prepared for a rigid implemen-
tation of the new procedures, especially where the parties favor
arbitration of a dispute in lieu of a Board proceeding.  

Therefore, parties’ to a collective bargaining agreement
must have a firm grasp of the grievance-arbitration procedure,
and more specifically, the time limits imposed within the pro-
cedure.  Further, the parties must ensure that the assignment of
the arbitrator, and scheduling of the hearing are completed on
an expedient basis to make sure that the arbitration is com-
pleted during the deferral period.  Additionally, the assigned
arbitrator must be informed of the applicable time limits, as
well as the Board’s deferral of the issue, so that he or she may
comply.  By way of example, the applicable time limits would
be emphasized in a contentious labor-management relation-
ship, which has a high number of grievances and a significant
backlog of cases filed for arbitration.

In sum, the Board claims it seeks a proper balance between
the policy goal of allowing parties to resolve their disputes per
their contractual agreement, and enforcing employees’ statu-
tory rights under the Act.  However, only time will tell to what
extent parties who wish to voluntarily resolve labor manage-
ment issues within arbitration, will be precluded from doing
so by the acting General Counsel’s new policy.  �
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HIDDEN IN PLAIN SIGHT:
LABOR TRAFFICKING IN

MICHIGAN
Nakisha N. Chaney

Nacht, Roumel, Salvatore, Blanchard & Walker, P.C.  

At any given moment, 2.4 million men, women and children
are trafficked to provide, among other things, forced labor.1 They
are victims of human trafficking — a modern-day slave trade that
is valued at an estimated $32 billion2 and is second in scope only
to the illicit drug trade.3 They are invisible victims, hidden in plain
sight, and found in nearly every country and industry.  They are
people who are being trafficked to, from and within the United
States.  And it’s happening right here in the State of Michigan.

What Is Labor Trafficking?
The federal Trafficking Victims Protection Act (“TVPA”) de-

fines labor trafficking as “the recruitment, harboring, transportation,
provision, or obtaining of a person for labor or services, through
the use of force, fraud, or coercion for the purpose of subjection to
involuntary servitude, peonage, debt bondage, or slavery.”4

Types of Labor Trafficking
Generally, there are several types of labor trafficking:

Debt Bondage.5 Debt bondage, also known as “bonded
labor,” arises when a laborer incurs an initial debt to
someone, often in the form of an employment recruit-
ment fee or an advance for shelter, travel, food or equip-
ment expenses.  The laborer agrees to work off the debt
through labor, but is often put into circumstances which
make repayment impossible (such as when the employer
fails to pay wages or makes large deductions from wages
for newly incurred debts). 

Forced Labor.6 Forced labor, or involuntary servitude,
exists when a worker is compelled to remain in servitude
by, among other things, actual or threat of physical harm
and/or abuse of the legal process. 

Child Labor.7 Child labor occurs when children are en-
gaged in forced labor, bonded labor or labor in contra-
vention of child labor laws, or they are recruited to work
in armed conflict, drug running, pornography or other il-
licit activities. 

In the United States, labor trafficking victims are found in
nearly every major industry including, agriculture, domestic serv-
ice, manufacturing, janitorial service, construction, hospitality,
health and elder care, and strip clubs.8 Notably, there is no single
profile of a labor trafficking victim.  They are men, women and
children.  Many victims are foreigners – both those who are law-
fully present and those who are undocumented.  Others are citi-
zens.  They are recruited from within the United States and are
brought in from nearly every region of the world, including Cen-
tral and South America, Eastern Europe, Southeast Asia, the
Caribbean and Africa. Foreign labor trafficking victims can be
lured into the United States through a variety of schemes, includ-
ing through promises of bona fide employment, educational op-
portunity and a better quality of life.  Others might be forced or
smuggled across the border for the purpose of trafficking them
once in the country.  

Foreigners — legal and undocumented — are particularly
susceptible to trafficking, in large part because of their limited
language skills, unfamiliarity with U.S. laws, fear of reprisals, fear
of criminal prosecution or immigration detention, and fear of de-
portation to countries in which they may face retribution by those
complicit in the trafficking, including in some instances, foreign
governmental officials.9 In addition, traffickers may prefer chil-
dren, both foreign and U.S. citizens, because they are more easily
controlled, cheaper to sustain and less likely to complain or de-
mand better working conditions.10 Notably, the range of victims
in a given trafficking event can involve anyone from a single vic-
tim held in domestic servitude to hundreds of agricultural workers
held in debt bondage.

Recognizing a Possible Trafficking Victim
Traffickers go to great lengths to conceal victims, includ-
ing coaching victims on how to answer questions and fal-
sifying records.  However, there are signs that may
indicate a person is a trafficking victim.  Those signs in-
clude, but are not limited to, when the worker is:

• unable to come and go at will;
• constantly chaperoned;
• unpaid, paid very little or paid only through tips;
• required to work excessively long hours or is not pro-
vided breaks and days off;

• afraid of employer; or 
• working in a facility or in an environment with high
security measures.

Victims may also:
• appear malnourished;
• avoid eye contact;
• have few possessions;
• lack control over their money or have no bank account
or financial records;

• lack control or possession of his/her identification pa-
pers; or

• be unable or unwilling to speak for themselves.

Undoubtedly labor trafficking victims have many differences,
including age, sex, race, nationality, citizenship and immigration
status.  However, these victims often share a common reality –
one that is marked by inhumane living conditions, merciless work-
ing hours, burdensome production requirements, and brutal con-
sequences for attempting to escape or failing to satisfy labor
expectations.  In these circumstances, traffickers exercise com-
plete control over their victims.  They commonly compel submis-
sion through, among other means, actual or threatened physical
or sexual violence against the victim or his or her family; confis-
cation or destruction of identification and immigration papers; ac-
tual physical confinement (including the use of locked or guarded
facilities); and the threat of arrest and deportation.  

600 Thai Agricultural Workers Held in Debt Bondage
American company Global Horizons recruited an esti-
mated 600 Thai workers to work in the U.S. agricultural
industry.  Recruiters promised the workers good salaries,
plenty of hours and decent housing.  In exchange, the
workers signed an employment contract and agreed to
pay a “recruitment fee.”  The fee ranged between $9500
and $21,000.   Workers borrowed money to pay the fee
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HIDDEN IN PLAIN SIGHT:  LABOR
TRAFFICKING IN MICHIGAN
(Continued from page 3)

or offered family land as collateral.  Others agreed to
work it off in the U.S.  The workers, who dreamed of
providing a better life for themselves, found themselves
trapped in a nightmare once they arrived in the United
States.  Laborers, sent out to work on farms across the
country, faced harsh working conditions for little to no
pay.  In one location, workers were crammed into a large
shipping container with no plumbing or no air condition-
ing.  At other locations, guards were hired to make sure
workers did not escape living quarters.  In addition, re-
cruiters, or those complicit with the scheme, confiscated
the laborers’ passports and threatened workers that if
they escaped they would be arrested and sent back to
Thailand. Deportation would have left the laborers with
no way to repay the debts and would possibly have left
their families destitute. When brought to its attention, the
federal government launched a multi-agency investiga-
tion.  To date, authorities have indicted eight people, in-
cluding the CEO of Global Horizons, several of its
employees and two Thai labor recruiters.11

Labor Trafficking in Michigan
Michigan’s labor trafficking victims are found in many of the

same industries in which people are trafficked nationwide, includ-
ing domestic service, strip clubs, restaurant service, and agricul-
ture.  Though only a handful of labor trafficking cases originating
in Michigan have been prosecuted, the actual incidence of labor
trafficking is believed to be higher.12 Between 2009 and 2011
alone, the National Human Trafficking Resource Center
(NHTRC) received 26 reports of labor trafficking in multiple in-
dustries and businesses, including domestic service, agriculture,
restaurants, door-to-door peddling and nail salons.13 And those
are only the reported cases.

Teenage Girl Forced Into Years of Domestic Servitude
In 1996, Joseph and Evelyn Djoumessi, residents of a
Detroit suburb, falsified documents to bring 14-year-old
“Kara”14 into the United States.  Kara agreed to take care
of the couple’s two young children and do housework in
exchange for being taken care of and sent to school.
However, things did not work out that way.  For three
years, Kara was a domestic slave.  She worked every day
from 6:00 a.m. to 10:00 p.m. doing housework and car-
ing for the Djoumessis’ children.  She was neither com-
pensated, nor sent to school, and she was forced to sleep
in a dilapidated, dark and sometimes-flooded area of the
Djoumessis’ basement.  The Djoumessis did not allow
Kara to use the home’s showers nor did they provide her
with basic necessities, such as feminine hygiene prod-
ucts.   They further prohibited Kara from leaving the
house except to accompany the Djoumessis’ children.
When Kara failed to perform her work satisfactorily she
was beaten and on three occasions Joseph Djoumessi
sexually assaulted the enslaved teen.

In early 2000, a neighbor notified police about Kara’s
situation.  The State of Michigan charged Joseph
Djoumessi with multiple crimes, including kidnapping,
criminal sexual conduct and third-degree child abuse.

He was convicted of third-degree criminal sexual con-
duct and child abuse, for which he was sentenced to a 9-
15 year term, with a concurrent one-year term.  Federal
authorities also charged the Djoumessis’ with, among
other things, holding and conspiring to hold Kara in in-
voluntary servitude.  Evelyn Djoumessi was convicted
by jury of conspiracy.  In a bench trial, the judge con-
victed Joseph Djoumessi on all counts and sentenced him
to 17 years imprisonment and ordered him to pay
$100,000 in restitution.15

Notably, Michigan may be an especially attractive location for
traffickers.  It is a border state, making it a point of entry for foreign
victims coming into the United States, and it borders Ohio, which
some characterize as a human trafficking hub.16 In addition, Michi-
gan houses industries in which trafficking is prevalent (including
agriculture and exotic dancing), it suffers widespread poverty, and
it’s home to a number of vulnerable populations, including impov-
erished persons, at-risk youth and undocumented migrants.  

Eastern European Women Forced to Work in Detroit-
Area Strip Clubs
In January 2011, Immigrations and Customs Enforce-
ment announced the arrest of Veniamin Gonikman, a U.S.
citizen and fugitive wanted for, among other things, traf-
ficking in persons and forced labor.  Gonikman is alleged
to have conspired with others to operate “Beauty Search,
Inc.,” a cover business for a trafficking scheme through
which traffickers smuggled Eastern European women
into the country and forced them to work in Detroit-area
strip clubs.  Gonikman, along with his associates, al-
legedly compelled the victims to work 12-hours a day, six
days a week, and to hand over all of their earnings.  It is
estimated that the conspirators extorted more than $1 mil-
lion dollars from their victims.  The traffickers, among
other things, beat the women if they refused to work and
held them in isolation.  Seven of Gonikman’s associates
were previously convicted.  Several of them received
prison sentences ranging from seven to 14 years.17

Federal and State Anti-Trafficking Laws
The problem of human trafficking is not going unaddressed

— although there is still a great deal of work to be done.  Both
the Michigan and federal governments passed laws specifically
targeting trafficking.  In 2000, Congress passed the Trafficking
Victims Protection Act, 22 U.S.C. § 7101, et seq, which, among
other things, criminalizes human trafficking and provides immi-
gration relief for qualified victims.  Congress renewed its com-
mitment to deterring trafficking and increased resources for the
prosecution of traffickers and protection of victims in the 2003,
2005 and 2008 Reauthorization Acts.18 At the state level, the
Michigan legislature passed in 2006 a state anti-trafficking law,
MCL 750.462a, et seq.  In doing so, the legislature criminalized
trafficking and provided for fines, restitution and prison sentences
ranging from ten years to life imprisonment if a violation results
in the death of another person19 or involves actual or attempted
kidnapping, criminal sexual conduct or killing.20 In July 2011,
Michigan Attorney General Bill Schuette launched the first Attor-
ney General Human Trafficking Unit to identify and prosecute
trafficking offenses.21

In addition to the anti-trafficking laws, federal and state labor
and employment laws may also assist trafficking victims or law
enforcement efforts.  Potentially applicable federal laws include:
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• the Thirteenth Amendment to the U.S. Constitution and
statutory involuntary servitude laws, 18 U.S.C. § 1581, et
seq., which prohibit involuntary servitude, peonage and
trafficking;

• Title VII, 42 U.S.C. § 2000e-2, et seq., which prohibits em-
ployment discrimination based on sex, color, race and na-
tional origin;

• 42 U.S.C. § 1981, which provides that all persons within
the United States’ jurisdiction have certain rights, including
the right to the full and equal benefit of all laws;

• the Fair Labor Standards Act, 29 U.S.C. § 201, et seq.,
which regulates wages and overtime compensation for
nonexempt employees, as well as regulates child labor;

• the Migrant and Seasonal Agricultural Worker Protection
Act, 29 U.S.C. § 1801, et seq, which requires employers
who employ migrant agricultural workers to pay wages
when due (29 USC § 1822(a)); to comply with the terms
of the work arrangement (29 USC § 1822(c)); and to main-
tain records showing the number of hours worked, the net
pay received by the worker, the sums withheld from pay,
and the basis on which wages are paid (29 USC § 1821(d));
and/or

• the Occupational Safety and Health Act, 29 U.S.C. § 651,
et seq. which requires the promulgation of regulations pro-
moting safe and healthy working environments.

At the state level, relief may be available under the:

• the Elliot Larsen Civil Rights Act, M.C.L. 37.2101, et seq.,
which prohibits discrimination based on sex, color, race
and national origin; 

• the Wage and Fringe Benefits Act, M.C.L. 408.471, et seq.,
which regulates payment of wages and fringe benefits, as
well as prescribes the rights and responsibilities of employ-
ers and employees; and/or

• the Minimum Wage Act, M.C.L. 408.381, et seq., which
establishes a minimum wage and protects against wage dis-
crimination.

Trafficking victims may also find justice through other fed-
eral and state civil rights laws, racketeering laws and criminal stat-
ues prohibiting acts frequently committed in conjunction with
trafficking such as rape, assault, kidnapping and extortion.  

How Can Attorneys Help?
Labor and employment attorneys are uniquely situated to as-

sist in the fight against labor trafficking.  They can educate their
clients on the issue, encourage the adoption of corporate anti-traf-
ficking policies and practices, and help victims navigate the web
of state and federal laws that may apply.  More specifically,

Report Suspected Labor Trafficking.  The National Human
Trafficking Resource Center maintains a national hotline at 1-888-
3737-888 to which incidents can be reported.

Offer Pro Bono Service. Volunteer to assist victims and/or

victim service and legal aid organizations that assist trafficking
victims.

Educate Your Clients. The U.S. State Department’s 2011
Trafficking in Persons Report recommends “increase[d] cooper-
ation between the private and public sectors to encourage business
practices that rid supply chains of trafficking . . .”22 Moreover, as
governmental and media scrutiny increases, employers will likely
bear greater pressure to identify and rid their supply chains of
human trafficking.  Given this developing environment, and the
moral and ethical responsibilities of our employers and businesses,
it is prudent for them to get out in front of this issue now and begin
adopting policies and practices with an eye toward eliminating
human trafficking from their labor and supply sources.  More
specifically, employers and businesses can aid the fight against
labor trafficking by, among other things:

• establishing a corporate policy denouncing labor trafficking
in all of its forms and clearly articulating the steps that the
company is taking or will take to identify and eliminate
labor and supply sources that result from trafficking;

• promote industry-wide codes of conduct encouraging fair
labor practices, safe working environments and fair wages;

• including clauses within contracts with suppliers and other
partners prohibiting the use of forced labor or any labor re-
sulting from human trafficking;

• educating key personnel on the existence of forced labor
and training them to recognize employment practices that
may violate international, national and state trafficking or
forced labor laws;

• encouraging employers to know their suppliers and con-
tractors and, when labor trafficking is suspected, to take ap-
propriate action which can include reporting the offense,
disengaging the supplier or leveraging the business rela-
tionship to improve working conditions;

• establishing a monitoring or auditing system to ensure sup-
pliers’ or partners’ conformity to anti-trafficking policies,
or collaborate with a nonprofit group to provide such mon-
itoring; and

• establishing a channel through which workers can safely
lodge complaints regarding working conditions.23

Resources
If you are interested in learning more about labor trafficking,

there is a wealth of information available online.  Below is a non-
exhaustive list of resources that may assist you:

• 2011 U.S. State Department’s Trafficking in Persons Re-
port, http://www.state.gov/j/tip/rls/tiprpt/2011/index.htm 

• Polaris Project, www.polarisproject.org

• Michigan Human Trafficking Task Force, http://www.hu-
mantrafficking.msu.edu/

• Michigan Attorney General — Human Trafficking,
http://www.michigan.gov/ag

• University of Michigan Human Trafficking Law Project,
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WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is elusive. And you just can’t
find the perfect topic. You make the excuse that it’s the press

of other business but in your heart you
know it’s just writer’s block. We can
help. On request, we will help you with
ideas for article topics, no strings at-
tached, free consultation. Also, we will
give you our expert assessment of
your ideas, at no charge. No idea is
too ridiculous to get assessed. This
is how Larry Flynt got started. You
have been unpublished too long.

Contact Lawnotes editor Stuart M. Israel at Legghio & Israel,
P.C., 306 South Washington, Suite 600, Royal Oak, Mich igan
48067 or (248) 398-5900 or israel@legghioisrael.com.

http://www.law.umich.edu/clinical/HuTrafficCases/Pages/s
earchdatabase.aspx (a searchable database of human traf-
ficking cases arising in the United States and its territories).

For technical assistance, victim identification training or to con-
nect to agencies that may need your support, contact the National
Human Trafficking Resource Center Hotline at 1-888-3737-888. 

— END NOTES — 
1 Nassir Abdulaziz Al-Nasser, On the Occasion of the Interactive Dialogue on Human Traf-

ficking: Partnership and Innovation to End Violence Against Women & Girls, Statement

Before the General Assembly of the United Nations (April 3, 2012), available at

http://www.un.org/en/ga/president/66/statements/trafgficking030412.shtml (last visited

April 23, 2012).

2 International Trafficking, Polaris Project, available at http://www.polarisproject.org/

human-trafficking/international-trafficking (last visited April 23, 2012) (Human traffick-

ing’s global value includes both sex and labor trafficking. Sex trafficking is not included

within the scope of this article).

3 Symposium on Global Efforts to End Human Trafficking, Polaris Project, Nov. 1, 2011,

available at http://www. polarisproject.org/media-center/press-releases/51-symposium-on-

global-efforts-to-end-human-trafficking-learning-from-our-successes-and-challenges-

nov.8-2011 (last visited April 23, 2012).

4 22 U.S.C. § 7102(8)(B).

5 See statutory definitions at 22 U.S.C. § 7102(4) and M.C.L. 750.462j(6)(c).

6 See statutory definitions at 22 U.S.C. § 7102(5); M.C.L. 750.462a(e).

7 Labor Trafficking Fact Sheet, Dep’t of Health & Human Services, available at

http://www.state.gov/documents/organization/164458.pdf (last visited April 23, 2012)

8 2011 U.S. State Dep’t Trafficking in Persons Report 372, available at

http://www.state.gov/documents/organization/164458.pdf (last visited April 23, 2012).

9 22 U.S.C. § 7101(b)(16)-(20).

10 Heather J. Clawson, et al., Dep’t of Health & Human Services, Human Trafficking Into

and Within the United States: A Review of the Literature 5 (aug. 2009), available at

http://aspe.hhs.gov/hsp/07/HumanTrafficking/LitRev/.index.shtml (last visited April 23,

2012).

11 Human Traffickers Indicted: Massive Case Involves 600 Thai Victims, FBI, Jan. 28, 2011,

available at http://www.fbi.gov/news/stories/20`11/january/trafficking_012811 (last visited

April 23, 2012).

12 It is difficult to assess the full scope of labor trafficking within Michigan (as with other

places). Victims are frequently well-guarded, coerced to provide false information about

their circumstances, lack identification or proper immigration papers, and go unidentified

by authorities (and sometimes themselves) as trafficking victims.

13 National Human Trafficking Resource Center Call Data Breakdown: Michigan State An-

nual Reports (2009-2011), available at http://www.polarisproject.org/state-map/michigan

(last visited April 23, 2012).

14 Although it appears the victim’s name is published in the related court opinions, an alias

is used here.

15 United States v. Djoumessi, 538 F.3d 547 (6th Cir. 2008).

16 See e.g., University of Michigan Law School Human Trafficking Clinic, A Survey of

Human Trafficking in Michigan 6 (June 20122), available at

http://www.law.umich.edu/clinical/humantraffickingclinicalprogram/Documents/A%20Su

rvey%20of%Human%20Trafficking%20in%20Michigan.June%202011.pdf (last visited

April 23, 2012) (describing Ohio as “a locus of human trafficking in the United States.);

Study Indicates Ohio is Hub of Sex and Labor Trafficking,Ms. Magazine, Feb. 11, 2010,

available at http://www/msmagazine.com/news/uswirestory.asp?ID=12220 (last visited

April 23, 2012).

17 News Release, ICE most wanted fugitive arrested at JFK on human trafficking charges.

Immigr. & Cust. Enforcement, Jan. 27, 2011, available at http://www.ice.gov/news/re-

leases/1101/110127detroit.htm  (last visited April 23, 2012). �

HIDDEN IN PLAIN SIGHT:  LABOR
TRAFFICKING IN MICHIGAN
(Continued from page 5)

TO POST OR NOT TO POST
NLRB EMPLOYEE-RIGHTS

POSTERS IN THE 
WORKPLACE—THAT IS THE

QUESTION

Zack Learman
Pilchak, Cohen and Tice, P.C. 

On April 17, 2012, the U.S. Court of Appeals for the District
of Columbia granted a temporary emergency injunction pending
appeal, blocking the National Labor Relations Board (NLRB)
from issuing a rule requiring virtually every private-sector em-
ployer in the country to place a notice-poster in the workplace.
This proposed NLRB poster notifies employees of their Section
7 rights to form, join or assist a union to negotiate with an em-
ployer through a union; to collectively bargain through represen-
tatives of employees’ choosing; to discuss wages and other terms
and conditions with coworkers, and to take action to improve
working conditions. Other sections of the proposed rule contain a
number of punitive measures that an employer may face for non-
compliance. In December of 2010, when the NLRB published its
intent to promulgate, legal challenges were on the horizon. 

The two U.S. District Courts that separately addressed these
legal challenges - South Carolina and the District of Columbia -
resulted in a divergent split of authority. In National Association
of Manufacturers v NLRB, No. 11-1629 (D. D.C. March 2, 2012),
Judge Amy Berman Jackson determined that the Board’s rulemak-
ing authority is not limited to enacting rules that address only par-
ticular statutory sections, stating that the NLRA places the Board
“squarely at the heart of labor management relations,” and that dis-
seminating information on employee rights is well within the
“bailiwick” of the Board. Although Judge Jackson invalidated por-
tions of the rule mandating that a failure to post the notice consti-
tuted an automatic unfair labor practice, she ultimately ruled that
the NLRB did not exceed its statutory authority to require employ-
ers to post notices advising employees of their right to unionize. 
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Thereafter, in Chamber of Commerce v NLRB, No 11-02516
(D. S.C. April 13, 2012), Judge David C. Norton came to a com-
pletely different conclusion, stating that the rulemaking effort di-
verged from the Board’s traditionally reactive function, as
mandated by Congress. The legislature, Judge Norton reasoned,
restricted the Board to regulate employers’ conduct in two essen-
tial areas: preventing/resolving unlawful labor practice charges
and conducting representation elections, and thus Congress in-
tended the Board’s authority over employers to be triggered by
an outside party’s filing of a representation petition or ULP
charge.

    
According to Judge Norton, the history of congressional reg-

ulation in labor law – namely, that Congress had inserted “at least
eight” additional notice requirements in other federal labor laws
since 1934, yet none to the NLRA - disclosed Congress’ intent to
preclude such awesome rulemaking abilities by the Board. Addi-
tionally, extensive revisions were made to the NLRA during this
period multiple times, yet “Congress never found the need to in-
clude a notice-posting provision.” The Court discarded the
NLRB’s contentions that it was attempting to fill a “legislative
gap” left by Congress. Judge Norton stated that the Board, in flex-
ing its “newly-discovered rulemaking muscles[,]” was overstep-
ping boundaries delegated to them. Allowing this course, so said
Judge Norton, would give the agency “limitless power to write
new law, without any regard for the language or legislative history
of the governing statute[.]”

    
The political undercurrents that stirring in this matter are so

palpable that it is unworthy of discussion. Political driving forces
aside, no one can doubt that the NLRB’s extraordinarily proactive
stance in this matter constitutes a drastic deviation from its long-
standing functions. This deviation, if permitted, promises to have
a prevalent impact on American employers, affecting (according
to the Board) an estimated 6 million businesses nationwide. 

    
There can be no question that the rationale of informing em-

ployees of legislatively guaranteed rights is a noble one. How-
ever, at face value, the merits of this matter favor the conviction
that the Board is overreaching. The Board’s suddenly assertive
“flex of muscle” constitutes wholesale abandonment from its tra-
ditionally reactive capacity as a neutral, disinterested, response-
only agency, an agency conventionally invocated by the filing of
labor charges or labor petitions. The NLRB is not “filling a statu-
tory gap left by Congress” by imposing this poster rule, but is in
actuality, attempting to transgress premeditated legislative bound-
aries. 

    
As it stands, employers’ uncertainty of their NLRB-posting

obligations is now prolonged, pending appeal. Consider the open-
ended question expressed in Shakespeare’s Hamlet; to be or not
to be, that is the question, is it nobler in the mind to suffer the
slings and arrows of outrageous fortune, or to take arms against
a sea of troubles? The requisition (moreover, the paraphrasing) of
this gem in application to a legal matter may constitute literary
sacrilege (and worse still, an arguably partisan one at that), but
conceivably, it may hold significant bearing on the question of the
NLRB’s role in the instant controversy: should it be that of pas-
sive, yet reactive impartiality, or should the Board proactively
champion the rights of individuals to unionize? In my humble
opinion, Congress intentionally left that “gap” open for a reason;
consequently, I believe it is nobler for the Board to suffer the
slings and arrows of outrageous fortune. �

UNITED STATES SUPREME
COURT UPDATE

Regan K. Dahle
Butzel Long

Private Individuals Retained by the Government Are 
Entitled to Immunity

In Filarsky v. Delia, 132 S. Ct 1657 (2012) the Court addressed
whether “an individual hired by the government to do its work is
prohibited from seeking immunity, solely because he works for the
government on other than a permanent or full-time basis.”  Id. at
1660.  The plaintiff in Filarsky was a firefighter employed by the
City of Rialto, California.  He suffered a work place illness and was
taken off of work for three weeks.  The City became suspicious of
the plaintiff’s need for leave and hired a private investigator to con-
duct surveillance.  When the investigator witnessed the plaintiff buy-
ing rolls of insulation, the City concluded that the plaintiff was
abusing his leave to perform work on his house.  

The City retained a private employment lawyer to conduct an
investigation, which included interviewing the plaintiff in the pres-
ence of his counsel.  The City’s lawyer conducted the interview,
but two fire department officials were also present.  The plaintiff
admitted buying the insulation but denied installing it in his home.
The City’s attorney recommended that to resolve the dispute, the
plaintiff allow him to enter his home to see that the materials had
indeed not been used.  The plaintiff refused.  The City’s attorney
asked the plaintiff to instead, bring the materials on his front lawn
so that there would be no need to enter his house.  The plaintiff
refused again.  The City’s attorney ordered the plaintiff to produce
the materials for inspection.  The plaintiff’s attorney objected to
the order, asserting that it violated the plaintiff’s Fourth Amend-
ment rights.  The plaintiff’s attorney also threatened to sue the
City and its lawyer.  At the conclusion of the interview, and after
the City’s Fire Chief signed the order, the plaintiff produced for
inspection all of the insulation he had purchased.

The plaintiff sued the City, its Fire Department, Fire Chief,
other government officials and the private attorney hired by the City
under 42 USC §1983.  The Complaint alleged that the order to pro-
duce the insulation violated his Fourth and Fourteenth Amendment
Rights.  The District Court dismissed the complaint against all of
the individual defendants on the basis of qualified immunity.  The
plaintiff appealed, and the Ninth Circuit affirmed as to all defen-
dants except the private attorney retained by the City to conduct the
investigation.  The attorney filed a successful petition for certiorari.

The Supreme Court reversed the decision of the Ninth Circuit
holding that even private individuals retained by the Government
to perform government functions are entitled to qualified immunity
from tort liability.  The Court reasoned that, historically, individuals
performing government functions often held jobs in the private sec-
tor as well.  Recognizing the compelling government interest in
avoiding “unwarranted timidity” on the part of individuals acting
on behalf of the public, the Court held that “[e]nsuring that those
who serve the government do so with the decisiveness and the judg-
ment required by the public good is of vital importance regardless
whether the individual sued as a state actor works full-time or some
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other basis.”  Id. at 1665. The Court held that private individuals
working alongside government actors should not be left “holding
the bag” for actions taken in conjunction with government officials
who enjoy immunity for the same activity.  Id. at 1666. The Court
reversed the decision of the Ninth Circuit and held that the attorney
retained by the City was entitled to immunity.

States Are Immune from Suit under the Self-Care Provisions
of the FMLA

In Coleman v. Court of Appeals of Maryland, 132 S. Ct. 1327;
182 L. Ed. 2d 296 (2012), the issue was whether a state employee
can recover money damages against his employer for a violation
of the self-care provision of the Family and Medical Leave Act.
Plaintiff was employed by the Maryland Court of Appeals.  He re-
quested sick leave and was told in response that he would be ter-
minated if he did not resign.  He sued the State for violating his
FMLA right to leave due to his own serious health condition.  The
District Court dismissed the suit, holding that the State of Maryland
was immune from the suit for damages.  The Fourth Circuit Court
of Appeals agreed, distinguishing the self-care provision of the
FMLA from the provisions granting leave to provide family care.
The plaintiff sought certiorari, arguing that the FMLA’s provisions
allowing suits against States for money damages applied to claims
brought for violation of the self-care provisions of the FMLA, as
well as the family-member leave provisions.  

The Supreme Court affirmed the Fourth Circuit.  The Court
noted the general rule that “States, as sovereigns, are immune
from suits for damages, save as they elect to waive that defense.”
Id. at 1333.  The Court continued that Congress has the power to
abrogate States’ immunity pursuant to its powers under the Four-
teenth Amendment.  Congress exercised this authority in the
FMLA by including public agencies, including the government
and political subdivisions of a State, as employers covered by the
FMLA.  Id.  The issue before the Court was whether Congress ex-
ceeded its authority in abrogating immunity to the States as it re-
lates to the FMLA’s protections for self-care leave. 

The Court’s focus was on whether the self-care provision of
the statute was tailored to “remedy or prevent . . . conduct trans-
gressing the Fourteenth Amendment’s substantive provisions.”  Id.
Revisiting its opinion in Nevada Dep’t of Human Resources v.
Hibbs, 538 U.S. 721 (2003), the Court noted that it upheld the ab-
rogation of immunity as it related to claims against States for vi-
olating the FMLA’s provisions providing family-care leave,
because that abrogation was tailored at addressing “the States’
record of unconstitutional participation in, and fostering of, gen-
der-based discrimination in the administration of leave benefits.”
Id. at 1334.  The Court rejected the idea that this same justification
applied to the self-care provisions of the FMLA.  The Court found
that there was no widespread evidence of gender discrimination
in the States’ application of its sick leave policies and no pattern
of constitutional violations that would justify abrogating immunity
for damages for violation of the FMLA’s self-care provisions.
The Court concluded, therefore, that States were immune from
claims for money damages for alleged violation of the FMLA’s
provisions granting leave for self-care.  �

UNITED STATES SUPREME 
COURT UPDATE
(Continued from page 7)

Larry Gagnon in his unanalytical jeremiad in the current
Labor and Employment Notes [Vol. 22, No, 1, “Equal Protection
Clause Expanded”] against the Sixth Circuit’s 2-1 decision in the
University of Michigan affirmative-action case does your readers
a serious disservice. Now, I would not bet all that much that the
present U.S. Supreme Court would affirm the Sixth Circuit ma-
jority. Nonetheless, as an able and cautious constitutional scholar
on our faculty has said, if the Court were true to its own precedents
it would sustain the majority’s ruling.

I respect Gagnon’s right to his own opinions. But he owes your
readers a fair explanation of what the Sixth Circuit’s majority was
saying. He totally fails that test. The most he has to offer is that
“Judges Cole and Daugherty...turned the Equal Protection Clause
on its head.” Gagnon makes no effort whatsoever to explain the en-
tirely plausible “political process” rationale applied by the Sixth
Circuit majority. In essence, the majority concludes that the amend-
ment to the Michigan Constitution forbidding preferential treatment
of racial minorities makes it harder for them than other groups to
secure certain types of public benefits. Persons in the Upper Penin-
sula, for example, could seek special treatment simply by statute;
racial minorities would have to obtain a constitutional amendment.

Gagnon also says that “throughout said 32 pages (of the ma-
jority opinion), there is no discussion of any justification for the
racial discrimination practiced by the universities.” On page 17
of the Slip Opinion, the majority specifically notes that the “in-
creased representation of racial minorities in higher education also
benefits students of other groups and our nation as a whole. Cf.
Grutter, 539 U.S. at 327-33 (describing the varied benefits sup-
porting Michigan’s compelling interest in increasing racial diver-
sity at public institutions of higher education).”

Theodore J. St. Antoine
James E. & Sarah A. Degan
Professor Emeritus of Law
University of Michigan Law School

Larry Gagnon responds:

I have read and attempted to digest Professor St. Antoine’s
response to my article. My article explained that the Sixth Cir-
cuit’s 2 to 1 decision in Coalition to Defend Affirmative Action v.
Regents of the Univ. of Michigan, 652 F.3d 607 (6th Cir. 2011),
resulted from a complete misunderstanding of the precedents re-
lied upon. Those precedents, Washington v. Seattle Sch. Dist No.
1, 458 US 457 (1982) and Hunter v. Erickson, 393 US 385 (1969),
present parallel factual backgrounds and enjoy parallel traditional
Equal Protection Clause support. Both cases involved laws which
were designed to maintain racially discriminatory policies. But
the law being challenged in Coalition was designed to prevent
racial discrimination. That law, codified as an amendment to the
Michigan Constitution, was designed to ensure that individuals
not bear an extra burden because of their race — exactly the op-
posite intent of the laws in Washington and Hunter.

Professor St. Antoine insists that I owe your readers a fair ex-
planation of what the Sixth Circuit’s majority was saying. While my

to tHe

eDItoR

To the editor:



article provides a detailed explanation, I hereby proffer a condensed
version. The majority was saying that it is unconstitutional to insist
that universities not grant advantages to (and thus not impose disad-
vantages upon) individuals solely because of their race. Put more
simply, it is unconstitutional (under federal law) for a state constitu-
tion to prohibit universities from adopting racist admission policies.

Professor St. Antoine correctly points out that the Michigan
Constitution does not prohibit preferential treatment of UPERS.
His argument is that no law should be able to ban racial discrim-
ination unless it simultaneously bans discrimination based on all
other criteria which could define an “other group.” While this may
be possible linguistically, it would most certainly be impossible
in practice (in the view of all but the disproportionately advan-
taged other group). Post-hoc scrutiny will disclose that any selec-
tion process has resulted in some group being favored. The
favored group could be UPERS, red-heads, right-handers or even
those pesky Asians (who seem to insist on excelling academi-
cally). In theory, we could keep re-doing a selection process until
no “other group” is disproportionately selected (i.e. favored?). All
we need is an infinite amount of time and energy.

Professor St. Antoine and the Sixth Circuit are correct that
banning discrimination in favor of a racial minority makes it
harder for that racial minority to realize a disproportionate benefit
than some “other group” not specifically mentioned in the ban.
This is tautological, not surprising. But I do not believe that the
U.S. Constitution makes racial discrimination mandatory absent
a simultaneous ban of discrimination based on any and all criteria
that might favor any “other group.”

Within my article, I opined that the Sixth Circuit’s accomplish-
ment was no mean feat. I said: “It is no easy task to produce 32 pages
of ‘Analysis’ without mentioning that the challenged law was in-
tended to ensure equal racial opportunity or that the target of the law
was unambiguously racially motivated. Equally impressive, through-
out said 32 pages, there is no discussion of any justification for the
racial discrimination practiced by the universities.” The first of these
two sentences embodies the crux of the matter. The second (basically
dictum) is criticized by Professor St. Antoine because “the majority
specifically noted that the ‘increased representation of racial minori-
ties in higher education also benefits students of other groups and
our nation as a whole’...” This is truly a fascinating claim but hardly
rises to the level of a discussion, let alone one justifying racial dis-
crimination. If we wish to attempt rational discourse, we should hon-
estly “discuss” relevant issues and not be satisfied with noble
sounding platitudes. How does admitting students who fail to meet
objective relevant criteria (while rejecting students who meet such
criteria) benefit...well, anyone? Is there something about a Black or
a White or a Yellow or a Brown individual that is inherent in every
member of their race and absent from every member of any other
race? How are the students who meet objective admission criteria
going to benefit by admitting students who do not? How are students
who do not meet those criteria benefitted by being forced to compete
against students who do? Ignoring constitutional issues, these are le-
gitimate questions worthy of honest discussion — the kind of real
discussion not attempted by the Sixth Circuit.

I really do take offense at Professor St. Antoine’s disparaging
remarks about a jeremiad. You see, Jeremiad was a bullfrog. He
was a good friend of mine. As with the Sixth Circuit’s majority
here, I never understood a single word he said. Upon reflection,
I realize that Jeremiad’s skin pigmentation was different from
mine, but I did not judge him by that criterion. I was, instead, ex-
tremely impressed with his leaping skills — until I witnessed
those of the Sixth Circuit. �
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum

One to Watch:  Lv to App granted, Whitman v City of
Burton, 2012 WL 1556242 (Mich 5/2/12); Lower Court:  293
Mich App 220, 810 NW2d 71 (Mich App 2011)

In this case, Plaintiff former Police Chief brought a
Whistleblowers Protection Act claim against the Defendant,
alleging Defendant's mayor had not reappointed him to his po-
sition in 2007 due to a complaint he had made in 2004 that
Defendant's refusal to pay him his unused sick and personal
days was a violation of a City Ordinance.1 He recovered a jury
verdict against Defendant and survived Defendant's Motion
for JNOV, but the Court of Appeals reversed.

Citing the Michigan Supreme Court's opinion in Shallal
v Catholic Social Services of Wayne Co, 455 Mich 604 (1997)
and a federal district court opinion in Wolcott v Champion Int'l
Corp, 691 F Supp 1052 (WD Mich 1987), the Court of Ap-
peals ruled Michigan's WPA does not afford a cause of action
to one who would use it as an "offensive weapon":

In demanding payment under the ordinance for his
sick and personal hours – a payment the cash-strapped city
could ill-afford – plaintiff was decidedly not acting in the
public interest, but in the thoroughly personal and private
interest of securing a monetary benefit in order to maintain
his 'life style.' Plaintiff's claim is not actionable under the
WPA because his complaint amounted to a private dispute
over plaintiff's entitlement to a monetary employment ben-
efit.  Moreover, plaintiff acted entirely on his own behalf.

Whitman v City of Burton, supra, 810 NW2d at 76.

Judge Beckering filed a detailed and well-reasoned dis-
senting opinion, disagreeing with the majority's conclusion the
Plaintiff had acted solely to promote his own self-interest.  Cit-
ing Plaintiff's written communications with the Defendant,
Judge Beckering found ample evidence Plaintiff was acting in
his official police capacity in raising the ordinance violation
issue to sustain the trial court's jury verdict.

On May 2, the Supreme Court granted leave to appeal in
the case, specifically directing the parties to brief the issue of
whether "…Shallal correctly held that the primary motivation
of an employee pursuing a whistleblower claim must be a de-
sire to inform the public on matters of public concern, as op-
posed to personal vindictiveness." 2012 WL 1556242, supra.

Decision pending; in the meantime, practitioners should
remain vigilant to the breadth, both real and potential, of the
term "protected activity" under the WPA. 

— END NOTE —
1 The City Attorney had agreed with him and he had, in fact, been paid in 2004 per the

Ordinance. �
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Other professionals don’t use this dual numerals-and-words
system. For example, the opening paragraph of Genesis doesn’t
end with “And there was evening and there was morning, one (1)
day.” And even the most avid lawyer-practitioners of the dual sys-
tem have some sense of proportion. You almost never see it ap-
plied to court rules or statutes, like “This motion for summary
judgment is made pursuant to Fed. R. Civ. P. fifty-six cee (56(c)).”
Still, you see lawyers apply the dual system every day—in con-
tracts, briefs, letters, and in virtually everything else lawyers write.
Just last week I saw two (2) contracts, one (1) release, and three
(3) letters using the dual system.

Why? Do these lawyers think
there are those who can read words,
but not numerals? Or numerals, but
not words? After all, even newspa-
pers—written for sub-eighth (8th)
grade reading ability—don’t report
on fifty-four (54) yard field goals,
fourth (4th) round knock-outs or nine
(9) game losing streaks; or that the
stock I just bought is already down
one and one-eighth (1 1/8); or on six
(6) sure-fire twenty (20) minute
casserole recipes; or that the new
Bruce Willis movie is rated three and
one-half (3½) stars or two (2) thumbs

up. I have identified six (6) possible explanations for why many
lawyers use the numerals-and-words system.

Possible explanation one (1). These lawyers are uncertain
about what Strunk and White call matters of form. They know
there is a rule out there requiring that some numbers are to be set
out in words and some in numerals, but they just don’t remember
exactly what that rule says. So, they take a belt-and-suspenders
approach. You can’t go wrong if you use both words and numerals.
Indeed, this foolproof solution avoids grammatical embarrassment
and, as a bonus, prominently displays the foresight and prudence
of careful lawyers who know how to protect their clients with
backup systems.

Possible explanation two (2). These lawyers are oblivious
to the dual system, but their secretaries are not. Their secretaries
were trained circa nineteen hundred and sixty-three (c. 1963), or
were taught by others trained in that era, and learned that the way
you put numbers in a legal document—if you want it to be a legal
document—is to be sure you type all numbers in both words and
numerals.

Possible explanation three (3). These lawyers are not obliv-
ious to the dual system; they’re just afraid to tell their legal secre-
taries not to use it. After all, these secretaries have used the dual
system throughout long and successful careers, and any upstart,
snot-nosed lawyer who thinks he or she knows better should think
again.

Possible explanation four (4). It’s tradition. Tradition is
good. Indeed, powdered wigs might put a little decorum into cir-
cuit court motion day.

Possible explanation five (5). These lawyers are sensitive to
potential readers who suffer from Acute Dysnumeria Onset (“AD-
ON”), a serious but little known medico-socio-cultural syndrome
that I made up. (As Judy Tenuta says, it could happen.) Some
lawyers use the dual system because they don’t want to take any
chances that they might make the lives of AD-ON sufferers more
miserable than they already are.

LOOKING AT THE NUMBERS
REDUX—BECAUSE SOME 
DID NOT GET IT THE 
FIRST (1st) TIME

Stuart M. Israel

Legghio & Israel, P.C.

Over a decade (more than 10 years) ago, I wrote a column ti-
tled “Looking at the Numbers.”  It made the case that lawyers
should discontinue the curious practice of depicting numbers in
both numerals and words.

The column was well-received.  It was published in Labor
and Employment Lawnotes in two thousand and one (2001).  It
was reprinted in two thousand and two (2002) in the ALI-ABA
CLE Review and in the Michigan Bar Journal.  It was included in
a bibliography of sources on “plain language in the law” prepared
by a solicitor in Mumbai, India.

I thought my column would correct the problem.  After all,
what group is more dedicated to plain language than lawyers.  Yet
the problem persists.  As often as every day lawyers still turn out
pleadings and letters and contracts and email communications de-
picting numbers in both numerals and words.

The unfortunate survival of this dual system might be due to
the fact that thousands (1,000s) of new lawyers are called to the
bar each year.  Many learned the dual system from wizened and
unwise law professors, huddled in their wood-paneled university
redoubts like Bartelby the Scrivener.  These academics haven’t
crossed into the twenty-first (21st) century.  They do not keep up
with Lawnotes or with the Mumbai “plain language in the law”
list.  Rather, they assign the rule against perpetuities (“a life in
being plus twenty-one (21) years”) and mislead their hapless
charges into writing numbers in both numerals and words.

So, as a public service, my column, with updated references,
cultural and otherwise, follows.  If at first (1st) you don’t succeed,
try again.  A journey of a thousand (1,000) miles begins with a
single (1) step.  I hope the second (2nd) time is a charm.

Why do lawyers do the things they do? This is a broad topic,
so I will address only one type of common lawyer behavior: writ-
ing numbers using both numerals and words. Some examples:

“In full settlement of all claims, defendant will pay
plaintiff the amount of three-hundred twenty-seven thou-
sand, nine hundred and fifteen dollars and twenty-seven
cents ($327,915.27), less applicable taxes.”

“A grievance must be filed within fifteen (15) work-
ing days of awareness of the occurrence that is the sub-
ject of the grievance."

“Plaintiff may revoke this agreement by written no-
tice delivered no later than seven (7) calendar days after
the signing date.”

“Plaintiff worked for defendant for sixteen (16)
months.”

“If you do not respond satisfactorily to this demand
within fourteen (14) days, we will be forced to sue you,
and you will be relegated to the ninth (9th) level of hell
(aitch-ee-double-hockey-sticks), and, if necessary, we
will appeal to the Sixth (6th) Circuit and the nine (9) jus-
tices of the Supreme Court.”
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MERC HANDLES HECTIC
SCHEDULE WITH EASE

Ruthanne Okun
Director, Bureau of Employment Relations/MERC 

Sidney McBride
Administrative Law Specialist

It would be an understatement to say that the last year has
been interesting.  It has also been an incredibly hectic and chal-
lenging year for the Bureau of Employment Relations and the
Michigan Employment Relations Commission.  The Commis-
sion and the Bureau staff are currently engaged in numerous en-
deavors that have made our work more interesting, yet more
demanding.

1. LEGISLATIVE CHANGES AFFECTING PERA &
PERA COVERED GROUPS
The primary law that our agency administers and the Com-

mission enforces (the Public Employment Relations Act, MCL
423.201-423.217) has been repeatedly amended during the 2011
and 2012 legislative sessions.  The amendments are too numer-
ous to mention in this article.  However, among the most note-
worthy have been various PERA amendments that: prohibit
public employers from increasing wages and benefits from those
in effect on the contract expiration date until a successor agree-
ment is in place, and prohibit agreeing to or granting retroactive
increases (MCL 423.215b); limit the definition of “public em-
ployee” (MCL 423.201(1)(e)); prohibit public school employers
from assisting a labor organization in collecting dues or service
fees from wages of public school employees (MCL
423.210(1)(b)); and expand the list of prohibited subjects of bar-
gaining between public school employers and bargaining unit
representatives (MCL 423.215(3)).  Highly controversial is the
Publicly Funded Health Insurance Contribution Act, which lim-
its the expenditures of public employers for employee medical
benefit plans (MCL 15.561 – 15.569).  These significant changes
have resulted in a plethora of unfair labor practice charges being
filed at MERC by both employers and labor organizations, rais-
ing issues of statutory interpretation.  Those laws have also been
challenged in the courts.  Finally, as members of the body
charged with administering and enforcing the new legislation,
the Commissioners have been sued in their official capacities in
two federal court cases that seek to enjoin MERC from enforcing
some of the recent amendments1. 

In light of this wave of new legislation, the Bureau has pre-
pared a chart listing many of the recent enactments affecting
PERA and/or PERA-covered employees, the date that the specific
legislation was enacted, and a brief summary of what each amend-
ment provides.  Our goal is to make this chart accessible from our
web-site at www.michigan.gov/merc before the release of this
Lawnotes edition.

2. AGENCY RULE MAKING
Another time-consuming but very necessary endeavor taking

place at the Commission/Bureau relates to the agency’s extensive
involvement in the administrative rule making process.  At a Work
Study meeting held in May 2012, the Commission reviewed two

(Continued on page 12)

There are two types of Acute Dysnumeria Onset. One is the
ability to read words coupled with the inability to read numerals.
This is called Numerical Acute Dysnumeria Aphasia, or “NADA.”
A NADA sufferer is able to determine the settlement amount only
when it is depicted as “three hundred and twenty-seven thousand,

nine-hundred and fifteen dollars and
twenty-seven cents.” A NADA sufferer
cannot, of course, make heads or tails
out of “$327,915.27.”

The other type of AD-ON is Dys-
numeria Other-Than-Numerical
(“D’Oh”), also called Homer Simpson
Syndrome. This is the ability to read nu-

merals coupled with the inability to read words. A Homer Simp-
son Syndrome sufferer would fully comprehend “$327,915.27”
but would be unable to fathom “three hundred and twenty-seven
thousand, nine-hundred and fifteen dollars and twenty-seven
cents.” Of course, the Homer Simpson Syndrome sufferer would
not be able to read the rest of the settlement agreement, unless
maybe it was in pictographs.

For the sake of diagnostic comprehensiveness, it is important
to mention that there are those who are unable to read words and
numerals. Most are referred to as “pre-schoolers.”

Those of you who would like to contribute to research on the
causes and cures of AD-ON may send contributions to me at three
hundred and six (306) South Washington, Suite six hundred (600),
Royal Oak, Michigan, four eight zero six seven (48067). For tax
purposes, please make out your checks to “cash.”

The sixth (6th) and best possible explanation. My own the-
ory, the product of no research whatsoever, is that there is a his-
torical reason behind the dual system.

Before there were word processors, laptops, typewriters, or
printing presses, written communication was in handwriting, what
they now call “cursive.” (This is a pedagogical advancement:
when I was in elementary school, teachers chided us for messy
handwriting but sent us to the principal
if we said something cursive.) Histori-
cally lots of people had messy cursive.
They handwrote fives that looked like
sixes, sixes that looked like eights,
ones that looked like sevens, and so on.
This was particularly a problem when
writing checks on the sides of cows,
and engaging in similar commercial
conduct that added that element of za-
niness to the development of Anglo-American jurisprudence. So,
to make sure that cowhide checks and metes and bounds descrip-
tions and conveyances of portions of Blackacre and such didn’t
feed the litigation explosion plaguing the Queen’s Bench before
“tort reform,” lawyers always wrote numbers twice (2 times)—in
numerals and words.

Thus, the numerals-and-words system is the legacy of our
progenitors’ messy handwriting. In our day and age, however, we
have word processors and laptops, rigorous training in cursive,
erasers on pencils, and Liquid Paper Correction Fluid. We no
longer need to spell out numbers in both words and numerals. The
dual system is an anachronism. It’s supernumerary. So, lawyers,
please stop it. Okay (o.k.)? �



sets of proposed rules that have been prepared after painstakingly
hard work by two separate ad hoc committees.  Both rules com-
mittees were comprised of BER staff and several members of the
labor relations community from both sides of the table.  Commit-
tee members have been working on the General Rules (for over a
year) and the Act 312 Rules (for close to a year) to propose lan-
guage that complies with the amended statutes that MERC is
charged with administering and enforcing.  

Among the recommended changes, the Commission is con-
sidering a few proposed rules that include:

a. Changes That Would Impact Fact Finding Procedures 

• Allow MERC to order, or a party to request in its Fact
Finding Petition, that multiple Fact Finding petitions in-
volving bargaining units of the same employer be heard
together.

• Limit the number of hearing days in Fact Finding, absent
approval from the Bureau Director after consultation with
the Fact Finder.

• Require Fact Finders to issue reports within 30 days of
record close, subject to time extensions approved by the
Bureau Director.

• Authorize MERC to order “expedited” Fact Finding in ap-
propriate circumstances.

• Prohibit references to a mediator’s recommendations in the
Fact Finder’s report.

b. Changes That Would Impact MERC’s Labor Relations Proce-
dures

• Expand the bases for granting a Motion for Summary Dis-
position.

• Add language regarding the handling of ex parte commu-
nications with an ALJ or MERC staff.

• Allow expedited MERC proceedings when outside injunc-
tive relief has been obtained.

• Limit the number of time extensions granted to file excep-
tions, cross exceptions, and the respective responses, absent
any “exceptional circumstances” as defined in the rule.

• Authorize ALJs to issue bench decisions at the conclusion
of an oral argument or a full hearing.

c. New Act 312 Rules Proposed as a Result of the Enactment of
Act 116 of 2011

• Authorize MERC to administratively dismiss an Act 312
petition that is filed before 30 days have elapsed since the
dispute was “submitted to mediation” (from the first sched-
uled mediation conference).

• Codify a process that conforms with all time constraints set

forth in Act 116, including:

* Require a panel chair to begin the hearing phase by
opening the scheduling conference within 15 days after
appointment; 

* Require a panel chair to issue a ruling on any threshold
issues; i.e., economic issues, contract duration, etc.; and

* Require parties to exchange last best offers before the
start of the “evidentiary hearing,” subject to modifica-
tion by stipulation of the parties.

The above and other proposed rule amendments will be con-
sidered at a future public hearing.  Thereafter, the proposed rule
sets will continue through the rulemaking process, including via
submission and review by the legislature’s Joint Committee on
Administrative Rules.  Again, this process has been lengthy but
well worth the efforts.

3. ANNUAL REPORT

MERC Chair Edward Callaghan is most interested in ensur-
ing that the word spreads far and wide about the work being per-
formed by the Commission and the Bureau staff.  Therefore, we
will be preparing a “MERC Annual Report” that will be similar
to those of other like labor relations agencies throughout the coun-
try.  We are now reviewing and finalizing the general table of con-
tents for the Annual Report.  We expect it to include information
concerning Commission/Bureau history, functions, mission, and
goals.  The Report will probably contain our organizational chart,
as well as information concerning statutory authority and limits
of the agency’s jurisdiction.  It will include information on the
types of cases (representation, unit clarifications, unfair labor
practices, mediation, Fact Finding, 312 Arbitration, grievance ar-
bitration, etc.) that have been considered by the Commission. Fi-
nally, the Annual Report may discuss MERC publications and the
Agency’s annual budget.

4. TRAINING MATERIAL

You might recall that in October of 2011, MERC conducted
training for its Fact Finders and Act 312 Arbitrators.  A DVD
recording of the morning sessions has been produced and is avail-
able for purchase at the “rock bottom” price of $5.  In addition,
materials from the program have been posted on the “What’s
New?” page of the Commission’s web-site at
www.michigan.gov/merc.  As we conclude one training process,
we are considering current training needs and our plans for pro-
grams during the upcoming year.  We welcome your ideas as to
presenters, topics, and locations.  

5. CONCLUSION

It is obvious that the past 12 months or more have kept us
amazingly busy at the Bureau of Employment Relations.  Regard-
less of this demand, we remain steadfastly committed to our main
mission of assisting parties to resolve labor disputes.  Do not hes-
itate to contact us for assistance as we stand ready and willing to
respond to your requests.

— END NOTES —
1 Refer to Bailey v Callaghan, (12-CV-11504) and Alix Gould-Werth v Callaghan, (12-CV-

11700). �
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“RIGHT TO WORK”
IN PERSPECTIVE

Thomas J. Barnes
Labor Arbitrator

Having been a labor lawyer for some 40 years, I believe I
have a fairly good understanding of what it means to be a Right
to Work state.  I’m not expressing here any personal or political
or economic opinions on the wisdom of being a right to work
state, or remaining one of the 28 non right to work states.  There
are ongoing political efforts in a number of states (most active
and notably Minnesota, Michigan, Missouri and New Hamp-
shire) to make them Right to Work states.  Currently, 22 mostly
southern and western states, such as Arkansas, Oklahoma, Ala-
bama, Georgia, Florida, and Mississippi are in the Right to Work
category (and Indiana as of February 2012).  Unfortunately, as
is sometimes too often the case involving labor matters, a fair
amount of confusion and misunderstanding attend such efforts
and/or dialogue.

In 1947,  federal labor law was amended to allow states to
opt out of the federal law permitting employers and unions to
enter into a labor contract requiring that all covered employees
pay union dues and initiation fees to cover the cost of negotiating
and administering a labor contract. Section 14(b) of the National
Labor Relations Act states:  “Nothing in this Act shall be con-
strued as authorizing the execution or application of agreements
requiring membership in a labor organization as a condition of
employment in any State or Territory in which such execution of
or application is prohibited by State or Territorial law.”

First, the term Right to Work is not to be taken literally.  Any
person old enough to be employed can work for any employer
who hires, without discrimination, him or her.  The term is ap-
plied to unionized employers.  A Right to Work law simply pro-
hibits a union and employer from requiring, under a labor
contract, membership in a union or the payment of dues or its
equivalent to a labor union.  Unions, of course, oppose such laws
since it allows employees the benefits of a labor contract and
union representation (wages, seniority, benefits, grievance pro-
cedure with arbitration) without paying for negotiating and ad-
ministering the contract.  Paying union dues is thought to be
analogous to joining a country club, a private college, a political
party or a church — as long as its members join and enjoy the
benefits of membership (social, economic, or religious), they
are required to pay to such entity dues, tuition, make a contri-
bution or tithe.  On the other side of the coin, people or entities
favoring Right to Work contend joining any of these organiza-
tions is voluntary and different in character than when one’s job
livelihood is at stake.  Stated bluntly, the Right to Work propo-
nents urge that having a job is essential to one’s well-being and
existence while membership in any of the above organizations
is not.  They go on to assert that since a job is essential (at least
for all but the most economically fortunate) requiring an em-
ployee to pay dues or its equivalent is unfair or at least an in-
fringement on an individual’s right to hold a certain job.

In order to understand this Right to Work concept, it is con-
structive to review just how the compulsory payment of union dues

comes about under the federal labor law.  Requiring an employee
to join a union cannot be required under federal law; the payment
of dues or its equivalent (often called agency fee) to a union can.
However, under the Supreme Court Beck decision, 487 US 735
(1988) a union can only charge for the cost of negotiating and ad-
ministering the labor contract (excluding, for example, expenses
associated with social and political activities) and must inform all
of its dues payers of their right to pay only those costs. 

The road to such a requirement to keep one’s job with a
unionized employer starts with a union organizing drive.  During
such a union campaign, both an employer and union have a right
of free speech to try to convince employees as to the virtues of
unions or the wisdom of remaining non union. Union organizing
campaigns can often last for many months; along the way em-
ployers always point out if a union is voted in (by a majority of
the employees who vote) it most likely will require all employ-
ees to pay the freight (dues) for the union’s services.  

Without a Right to Work law, employees have as many as
nine opportunities to avoid paying union dues.

First and initially, employees desiring a “Right to Work”
have the option in such a campaign to actively oppose the union
so that it does not get sufficient employee support to be recog-
nized as the bargaining representative under the labor law.  If a
union succeeds in its organizing by gathering sufficient em-
ployee signatures (30% of eligible employees) to have a secret
ballot election conducted by the National Labor Relations Board
(NLRB), or equivalent state agency for public employees (i.e.,
MERC), all employees will have a second chance and third
chance to “Right to Work” by campaigning against and then vot-
ing against the union in the election.  

If the union, nevertheless, prevails in the election, the union
puts together its bargaining demands for a labor contract.  At
this point the employees have a fourth chance to Right to Work
(no union dues) by urging the union bargaining committee not
to bargain away their Right to Work.  Assuming the union ig-
nores their pleas, or the majority of employees are in favor of
all employees paying “their fair share” for the union’s services,
the union attempts in bargaining to get that concession or agree-
ment from the employer.  Then the “Right to Work” minded em-
ployees have a fifth opportunity to avoid compulsory dues if the
employer refuses to agree to such a requirement in its labor con-
tract.  Assuming the employer caves in to the union demand for
mandatory dues, the right-to-work employees get a sixth chance
to avoid dues, by voting against the proposed labor contract in
a ratification vote on the contract, almost always held by most
unions.

Next, Right to Work employee advocates get a seventh
chance to avoid paying dues.  Once the labor contract is up for
renewal employees may again campaign the union to remove
the mandatory dues clause from their labor contract – not a
likely outcome, however, once it is already in the expiring labor
agreement.  Eighth, everywhere a labor contract exists with a
mandatory dues requirement, a special provision in the federal
labor law allows 30% of the eligible voters to petition the NLRB
for a secret ballot election (referred to as a “deauthorization elec-
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tion”) to remove the mandatory dues clause requirement from
the labor contract.  If a majority of eligible voters (50% + 1)
vote in a NLRB-conducted secret ballot election to “deautho-
rize” the union, the union cannot enforce that provision in the
labor agreement.  The rest of the labor contract remains in effect
for its duration.  Often if this happens the union walks away
from the contract entirely and notifies the NLRB it no longer
represents the employees at that employer (termed a “disclaimer
of interest”).  This option is not available for a state’s public em-
ployees (unless state law so provides – Michigan does not) since
they are not covered under federal labor law.  

A ninth option is for employees to vote to “decertify” the
union in an NLRB secret ballot election, initiated in the same
manner in which a union initially gets in.  Such an election re-
quires 30% of the employees to file an election petition either
after a labor contract expires or in a 30-day window period 90
to 60 days before the contract expires (120-90 days for health
care facilities and 150-90 days for public employees in Michi-
gan except for schools with contracts expiring between June 1
and September 30, the period is January 2 to March 31).  It
should be noted that the nine opportunities for employee expres-
sion cited above does not mean employees will exercise these
legal rights.

On the other hand, a Right to Work law, makes it unlawful
for the employer and union to have a provision in a labor con-
tract requiring mandatory union dues.  Thus, the various em-
ployee choices described above are not available to employees.
As indicated, even if all three parties (employer, union and em-
ployees) agreed such a clause was acceptable, it is still illegal
under a “Right to Work” state law.

Finally, I would note that over my 40 years of practice be-
fore the NLRB and in serving on an American Bar Association
committee devoted to NLRB practice, sometimes complaints
were raised by employers and unions, or their representatives,
about NLRB decisions being biased one way or the other de-
pending on whether it was comprised of a 3-2 Republican or 3-
2 Democratic majority.  My experience was the parties got a fair
shake and that the options open to employees set forth above
were respected, protected and honored by the NLRB. �

FOR WHAT IT’S
WORTH
Barry Goldman

Arbitrator and Mediator
WHAT RHYMES WITH STETHOSCOPE?

“History doesn’t repeat itself but it does rhyme.” – Mark Twain

I’ve been saying for years that the field of dispute resolution is
like the field of medicine – just a thousand years behind. Medicine
treats illness and injury in the individual; dispute resolution treats mal-
adies of the pair. For the first several thousand years of medical history
doctors had no real idea what they were doing. People went to doctors,
and doctors provided treatment, but all medicine was placebo medi-
cine. Then with the invention of the microscope the field profoundly
changed. For the first time doctors could see the microbes that were
responsible for disease, and they could develop medicines that attacked
the microbes and cured the disease. 

We still don’t have anything like that. Dispute resolution still
works, when it works, for the same reasons alternative medicine does
– because of the placebo effect. People want mediation to settle their
case. They’re paying for it to settle their case. The case is probably
going to settle anyway. There is a dispute resolution practitioner sitting
at the head of the table and lawyers on either side. The decision makers
are there. Everyone has the same file in front of them. Now would be
a good time for settlement to occur. So it occurs.

But suppose there is a revolution waiting to happen in dispute
resolution comparable to the revolution brought about in medicine by
the discovery of the germ theory. Here’s the question: If we could in-
vent a device that would do for dispute resolution what the microscope
did for medicine, what sort of device would it be?

If the device we’re imagining enabled us to see something we
cannot now see — if we’re talking about a resolvoscope — what
would it show? If it would enable us to measure something  we cannot
now measure — a resolvometer – what would it measure? And if it
enabled us to inject or remove or manipulate something, what would
that be?

I know the project looks hopeless. How can we go about invent-
ing a device to measure something if we don’t know what we want to
measure? People are so impossibly complicated. And they get into dis-
putes for so many different reasons and different kinds of reasons. 

But the same must have been true of medicine in an earlier day.
The human body must have seemed impossibly complicated. And cer-
tainly there were those who said medicine would always be an art and
could never become a science. Those who depend on the perpetuation
of superstition and on mysterious appeals to supernatural forces always
say that when their livelihood is threatened.

There are signs we’re getting closer. There is Paul Zak’s work on
oxytocin. (See Zak, P. J. (2012) The Moral Molecule: The Source of
Love and Prosperity) showing that oxytocin, “the cuddle hormone”
makes us generous and kind. There is Sandy Pentland’s fascinating
work on unconscious communication. (See Pentland, A. (2008) Hon-
est Signals: How They Shape Our World). There is Baumeister and
Tierney on the role of glucose in human behavior and decision making.
(See Baumeister, R. F and Tierney, J. (2011) Willpower: Rediscovering
the Greatest Human Strength). And there are any number of people
working in neuroimaging. 

But I prefer to think the discovery I’m talking about is not that
fancy. I like to imagine we are talking about the invention of something
more like a stethoscope (or a tongue depressor) than a CAT scan. My
prediction is that it will appear perfectly obvious once it is discovered.
So what is it? 

Readers are encouraged to think about it in the shower and
get back to me.  �

KeLman’s caRtoon
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SIXTH CIRCUIT UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Court Clarifies Standards for Hybrid § 301/Fair-Repre-
sentation Cases

In Chapman v UAW Local 1005 and GM, Docket No 10-
3616 (Mar. 1, 2012), a published decision, the Sixth Circuit
granted en banc review to change the standards a unionized
plaintiff must meet before filing a “hybrid” suit under the labor
contract against both the employer and the union.  Chapman, a
temporary worker, worked year to year in an auto plant.  One
year, he got informal assurances that his job would be there if
he took a little extra time off, but he never got formal approval.
When he came back there were no openings.  He had to wait a
year to return and then found that the union had not filed a griev-
ance for him.  He sued both his Union, alleging a breach of the
duty of fair representation, and his employer, alleging a breach
of Section 301 of the Labor Management Relations Act.  Chap-
man alleged that the UAW failed to pursue his oral complaint
against GM through the contractual grievance process, despite
that he never filed a grievance and never expressly asked his
union to file one on his behalf.  He approached a UAW Shop
Chairman about why a grievance was never filed, but the Shop
Chairman told him that he did not have a good case.  Chapman
never appealed that decision under the UAW Constitution.

The U.S. District Court for the Northern District of Ohio
granted the defendants summary judgment, holding that Chap-
man’s claims were barred because he failed to exhaust his in-
ternal union remedies, which also precluded his claim against
GM.  An initial en banc panel of the Sixth Circuit affirmed.

Chapman argued that the Court’s previous decision in
Williams v Molpus permitted him not to have to exhaust his
internal remedies simply because he alleged a fair representa-
tion claim.  The Sixth Circuit noted that a hybrid §301/fair-
representation case encompasses remedies under the collective
bargaining agreement – i.e., those governing the relationship
between the Union and the employer – and remedies under
the Union constitution – i.e., those governing the relationship
between the employee and the Union.  Each, according to the
Court, has its own distinct exhaustion doctrine.  The Court
candidly admitted, “In Molpus,we applied the wrong exhaus-
tion doctrine.”  Divulging that its reasoning in Molpus “re-
sulted from a misunderstanding of Supreme Court precedent
and the national labor policy upon which it relies,” the Sixth
Circuit affirmed the dismissal of Chapman’s claims.

The Court explained that, in a hybrid case concerning con-
tractual remedies, the employee need not exhaust remedies be-
cause he already “must prove both claims to recover from
either defendant,” including the “inextricably interdependent”
claim that the union mishandled the matter.  By contrast, the
Supreme Court’s decision in Clayton v International Union
governs cases involving internal union remedies.  That case
recognized that internal union appeals procedures are, indeed,
different from contractual grievance procedures negotiated be-
tween a union and employer.  Under Clayton, the Court ex-
plained, when an employee chooses not to undertake

exhaustion of internal union remedies, he denies the union an
opportunity to correct the very conduct of which he complains.
Thus, the general policy for excusing exhaustion in the griev-
ance process based on the union’s actions or inactions – i.e.,
conduct beyond the employee’s control – does not apply.
Consequently, merely alleging a breach of the duty of fair rep-
resentation, the Court concluded, will not excuse an em-
ployee’s failure to exhaust internal union remedies.

According to the Court, “Molpus mistakenly applied the
exhaustion doctrine applicable to contractual grievance pro-
cedures…to a case that that turned on failure to exhaust inter-
nal union remedies.”  Thus, the Court overruled those portions
of Molpus and its progeny analyzing the exhaustion of internal
union remedies, and “align[ed its] precedent with the analysis
articulated in Clayton.”  

Court Upholds Multiple Unfair Labor Practice Charges
Against Company “Not Interested In Being Union”

In NLRB, et al v Galicks, Inc, Docket Nos 10-2028 & 10-
2121 (Mar. 2, 2012), the National Labor Relations Board
(NLRB) found that Galicks, Inc., a sheet metal contractor in
the construction industry, failed to recall laid-off workers be-
cause of anti-union animus, unlawfully withdrew recognition
of the Union, and twice refused to provide requested informa-
tion to the Union during the bargaining process.  

Galicks, through its membership in a construction associa-
tion, was a party to a collective bargaining agreement that man-
dated that only journeymen could perform certain sheet metal
work.  Despite hiring journeymen, Galicks assigned journey-
men-only work to production employees, who were in the same
Union but paid at a lower wage.  In 2004, Galicks laid-off all but
one journeyman, but still continued to assign production em-
ployees to journeymen-only work.  In 2005, the production em-
ployees expressed dissatisfaction with the Union and expressed
their desire to no longer be represented.  Galicks, in turn, notified
the Union that it was no longer recognizing it as the representa-
tive of the production employees.  Galicks also withdrew from
the construction association.  The employed journeyman, along
with the laid-off journeymen, endorsed the Union as their repre-
sentative and asked Galicks to voluntarily recognize the Union
as the journeymen’s representative.  Galicks refused, and the
Union petitioned for an election.  That same day, Galicks laid-
off its last-employed journeyman.  All of the laid-off journeymen
then petitioned for an election to have the Union as their exclu-
sive bargaining representative.  Three days later, Galicks hired a
non-journeyman and assigned him work that would have nor-
mally been assigned to only journeymen under the construction
association’s CBAs.  Galicks then refused the Union’s subse-
quent requests for information on the work Galicks performed
and a list of employees performing that work.  

In August 2005, the Union filed a charge with the NLRB
alleging that Galicks should have been bound by certain suc-
cessor agreements between the Union and the construction as-
sociation, despite Galicks’ withdrawal from the association.
The NLRB dismissed the charge, and the Union and Galicks
then bargained over a new contract for Galicks’ journeymen.
In August 2006, the Union again requested information from
Galicks about the work it performed and a list of employees,

(Continued on page 16)
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which Galicks refused.  By that time, Galicks had laid-off all of
its journeymen and stated that they should not expect a recall
because there would likely be no journeymen work for them to
perform.  Galicks then again withdrew recognition of the Union.  

The Union again filed charges with the NLRB.  An ALJ
dismissed the failure-to-recall charge, but concluded that Gal-
icks had unlawfully withdrawn its recognition of the Union
and unlawfully refused to provide the requested information.
Both parties appealed to the NLRB.  A three-member NLRB
affirmed the charges for which the ALJ found Galick liable
and concluded that Galicks failed to recall the journeymen due
to anti-union animus.  Galicks appealed to the Sixth Circuit,
which issued a published decision.

According to the Sixth Circuit, because it had to review
the NLRB’s decisions under a “substantial evidence” standard,
it was charged with determining “whether the circumstantial
evidence in the record can shoulder the weight of the Board’s
inferences.”  Noting that its job was not to determine which
party’s interpretation of the facts is correct, the Sixth Circuit
affirmed the NLRB and held that there was substantial evi-
dence in the record to support its findings.  Specifically, ac-
cording to the Court, Galicks did not actually challenge on
appeal the NLRB’s finding that Galicks unlawfully refused
the Union’s information requests in 2005, and thus it effec-
tively admitted the NLRB’s finding on that point.

Regarding the failure-to-recall claim, the Court concluded
that there was “more than enough” evidence to support the
NLRB’s conclusion because Galicks could not show that the
NLRB’s “story was unreasonable,” and “simply showing that
the evidence supports an alternative story is not enough.”  In
reaching this conclusion, the Court rejected Galicks’ argument
that statements it made about “not [being] interested in being
union” were protected speech under the First Amendment.  It
also rejected Galicks’ argument that there was simply no work
to give the journeymen, where Galicks’ own production sum-
maries showed that non-journeymen continued to perform
journeymen work.  According to the Court, Galicks also devi-
ated from past practices in not recalling the journeymen, and
the “large amount of evidence shows that Galicks expressed
hostility towards unionization with proximity in time between
the journeymen’s union activities and their layoff or failure to
be recalled.”

Finally, the Sixth Circuit concluded that substantial evi-
dence existed to support the NLRB’s determinations that Gal-
icks unlawfully withdrew its recognition of the Union and
refused in 2006 to provide requested information.  The Court
rejected Galicks’ argument that it did not have a duty to bar-
gain because it had one or fewer journeymen in the bargaining
unit.  Specifically, according to the Court, Galicks did not
prove that it would have recalled one or fewer journeymen in
the absence of the company’s anti-union animus, and the num-
ber of journeymen actually fluctuated such that Galicks could
not prove that its one-man or no-man unit was stable. �

SUPREME COURT HOLDS
“MINISTERIAL 

EXCEPTION” REQUIRED BY
FIRST AMENDMENT

Lee Hornberger
Arbitration and Mediation Office of Lee Hornberger

I. INTRODUCTION
In Hosanna-Tabor Evangelical Lutheran Church and School

v EEOC, 565 US ___ (2012), the United States Supreme Court
ruled that the Establishment and Free Exercise Clauses of the First
Amendment, US Const, Am I, bar an employment discrimination
lawsuit by a terminated employee or the EEOC when the em-
ployer is a religious organization and the employee is one of the
group’s ministers. 

II. BACKGROUND

Hosanna-Tabor Evangelical Lutheran Church and School op-
erated a small school offering a “Christ  centered education” to el-
ementary grade students. Perich accepted the call to be a teacher
at the school. She received a “diploma of vocation” to be a com-
missioned minister. The Lutheran Church-Missouri Synod listed
her as a commissioned teacher. Called teachers can claim a special
housing allowance on their income taxes provided they are con-
ducting activities “in the exercise of ministry.” A call could be re-
scinded only for cause and by a supermajority vote of the
congregation.

Perich had disability issues which she requested that the
school accommodate. After she was not satisfied with the school’s
response, she threatened to take legal action. In response to this
threat the school voted to rescind Perich’s call and discharge
Perich. 

As grounds for the discharge, the school cited Perich’s al-
leged insubordination and disruptive behavior, as well as the dam -
age she had done to her working relationship with the school by
threatening to take legal action.

III. DISTRICT COURT

The EEOC sued Hosanna-Tabor. The suit alleged that Perich
had been fired in retaliation for threat ening to file an ADA lawsuit.
The lawsuit sought reinstatement (or front-pay in lieu of reinstate-
ment), and back-pay, compensatory and punitive damages, attor-
ney’s fees, and other injunctive relief. Perich intervened in the
lawsuit. She claimed unlawful retaliation under both the ADA and
the Michigan Persons with Disabilities Civil Rights Act, MCL
37.1602(a). The ADA retaliation provision prohibits covered em-
ployers from “discriminat[ing] against any individual because
such individual has opposed any act or practice made unlawful by
[the ADA] or because such individual made a charge … under
[the ADA].” 42 USC 12203(a).

Hosanna-Tabor moved for summary judgment. Hosanna-Tabor
raised the ministerial exception. The ministerial exception is an ex-
ception to the application of employment discrimination statutes to
religious organizations and their “ministerial” employees. 

Hosanna-Tabor argued that the lawsuit was barred by the First
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Amendment. According to Hosanna-Tabor, the claims concerned
the employment relationship between a religious institution and
one of its ministers. Perich was a minister. She had been dis-
charged for a religious reason. Perich’s threat to pursue legal ac-
tion was inconsistent with the Church’s belief that Christians
should not sue Christians in secular courts. 

The District Court agreed and granted summary judgment in
Hosanna-Tabor’s favor. 582 F Supp2d 881 (ED Mich 2008). The
District Court indicated that “Hosanna-Tabor treated Perich like
a minister and held her out to the world as such long before this
litigation began.” Id.

IV. COURT OF APPEALS
The District Court’s dismissal was appealed to the Sixth Cir-

cuit Court of Appeals. Whether or not a sectarian school teacher
is properly characterized as a ministerial employee was an issue
of first impression before the Sixth Circuit in this case.

The Sixth Circuit held that the ministerial exception did not
bar Perich’s claims. According to the Sixth Circuit, applying the
exception to non-members of the religion and those whose pri-
mary function is not religious in nature would be both illogical
and contrary to the intention behind the exception. Perich’s claim
would not require the court to analyze church doctrine. The trial
would focus on issues such as whether Perich was disabled within
the meaning of the ADA, whether Perich opposed a practice that
was unlawful under the ADA, and whether Hosanna-Tabor vio-
lated the ADA in its treatment of Perich. None of the letters that
Hosanna-Tabor sent to Perich during the discharge process men-
tioned church doctrine or dispute resolution procedures. 

The Court of Appeals vacated and remanded, directing the
District Court to proceed to the merits of Perich’s retaliation
claims. 597 F.3d 769 (6th Cir 2010). The Supreme Court granted
certiorari. 563 US ___ (2011). 

V. SUPREME COURT
A. Chief Justice Roberts Unanimous Decision
Chief Justice Roberts issued a unanimous decision in

Hosanna-Tabor. Hosanna-Tabor was the Supreme Court’s first
consideration of the ministerial exception.

The Supreme Court reviewed the history of the Religion
Clauses of the First Amendment. The First Amendment provides,
in part, that “Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof.” US
Const, Am I. Both Religion Clauses bar the government from in-
terfering with the decision of a religious group to discharge one
of its ministers.

Justice Roberts’ review started with the Magna Carta in 1215.
The first clause of Magna Carta stated that “the English church
shall be free, and shall have its rights undiminished and its liberties
unimpaired.”

Based on the history that led to the First Amendment, the
Supreme Court stated that the Establishment Clause prevents the
Government from appointing ministers, and the Free Exercise
Clause pre vents it from interfering with the freedom of religious
organizations to select their own ministers.

The Court reviewed its First Amendment decisions. The
Court’s First Amendment decisions confirm that it is impermissi-
ble for the government to contradict a church’s determination of
who can act as its ministers.

In Watson v Jones, 80 US (13 Wall) 679 (1872), the Court
con sidered a dispute between antislavery and proslavery factions
over who controlled the property of a Presbyterian Church in Ken-

tucky. The Church General Assembly had recog nized the antislav-
ery faction. The Supreme Court, applying not the Constitution but
a “broad and sound view of the relations of church and state under
our system of laws,” declined to question that determination.

In Kedroff v Saint Nicholas Cathedral of Russian Orthodox
Church in N Am, 344 US 94 (1952), the issue concerned the right
to use an Orthodox cathedral. The Court held that the issue over
the right to use the cathedral was strictly a matter of ecclesiastical
government.

Serbian E Orthodox Diocese for U S and Can v Milivojevich,
426 US 696 (1976), was a case concerning control of an Orthodox
Church Diocese. A lawsuit was brought arguing that the Church
had not followed its own internal resolution procedures. The Court
held that by inquiring into whether the Church had followed its
own procedures, the State Su preme Court had unconstitutionally
undertaken the resolution of religious controversies whose reso-
lution the First Amendment commits exclusive ly to the Church’s
ecclesiastical tribunals.

In Hosanna-Tabor, the Supreme Court had the first occasion
to consider wheth er this freedom of a religious organization to se-
lect its ministers impacts on a suit alleging employment discrim-
ination. The Courts of Appeals had previously had extensive
experience with this issue. Since the passage of Title VII of the
Civil Rights Act of 1964, 42 USC 2000e et seq, and other employ-
ment discrimination laws, the Courts of Appeals had consistently
recognized the existence of a “ministerial exception,” grounded
in the First Amend ment. E.g. Hollins v Methodist Healthcare, Inc,
474 F3d 223 (6th Cir 2007); 

Ogle v  Church of God, 153 Fed Appx 371 (6th Cir 2005);
and Hutchison v Thomas, 789 F2d 392 (6th Cir 1986). In addition,
the Michigan Court of Appeals had previously indicated that the
ministerial exception applies to discrimination claims against re-
ligious employers in Michigan. Weishuhn v Catholic Diocese of
Lansing, 279 Mich App 150 (2008). In Hosanna-Tabor, the
Supreme Court agreed that there is a ministerial exception. The
ministerial exception precludes application of employment dis-
crimination legislation to claims concerning the employment re-
lationship between a religious institution and its ministers

According to Chief Justice Roberts, the Hosanna-Tabor case
concerned government interference with an internal church deci-
sion that affected the faith and mission of the church itself.

The Court held that the ministerial exception is grounded in
the Religion Clauses of the First Amendment. The Court then held
that the ministerial exception applies in the Hosanna-Tabor case. 

The Court considered a number of factors. These factors in-
cluded the formal title given Perich by Hosanna-Tabor, the sub-
stance reflected in that title, Perich’s own use of that title, and the
important religious functions she performed for Hosanna-Tabor.
Based on these factors the Court concluded that Perich was a min-
ister covered by the ministerial exception.

According to the Court, because Perich was a minister within
the meaning of the exception, the First Amendment required dis-
missal of her employment discrimination suit against her religious
employer. Requiring the Church to reinstate a minister it did not
want would violate the Church’s freedom under the Religion
Clauses to select its own ministers.

The Court held that the ministe rial exception foreclosed an
employment discrimination suit brought on behalf of a minister
challenging her church’s decision to discharge her. The Court ex-
pressed no view on whether the ministerial exception bars other

Continued on Page 18
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types of suits, such as actions by employees alleging breach of
contract or tor tious conduct by their religious employers. 

B. Justice Thomas Concurrence
Justice Thomas concurred in the Court’s opinion but wrote

separately to note that the Religion Clauses require courts to apply
the ministerial exception and to defer to a reli gious organization’s
good-faith understanding of who qualifies as its minister. 

C. Justice Alito and Kagan Concurrence
Justice Alito, with Justice Kagan joining, joined the Court’s

opinion, but wrote separately to clarify their understanding of the
significance of formal ordination and designation as a “minister”
in determining whether a religious organization employee falls
within the ministerial exception. According to Justices Alito and
Kagan, what matters is that Hosanna-Tabor believed that the reli-
gious function that the employee per formed made it essential that
the employee abide by the doctrine of internal dispute resolution,
and the courts are not in a position to second-guess that assess-
ment. This conclusion rests not on the employee’s ordination sta-
tus or title, but rather on the employee’s functional status as the
type of employee that a church must be free to appoint or dismiss
in order to exercise the religious liberty guaranteed by the First
Amendment.

VI. CONCLUSION

In conclusion, Hosanna-Tabor holds that the ministerial ex-
ception is required by the First Amendment. It establishes that the
ministerial exception is to be broadly interpreted to include reli-
gious organization employees in addition to ministers and religion
teachers. Possibly in order to put together a unanimous decision,
Hosanna-Tabor does not clarify every aspect of the sweeping First
Amendment issues. These unclarified situations include employee
actions alleging breach of contract or tor tious conduct by their re-
ligious employers. Could Perich have brought a Toussaint con-
tractual case against the school? Why would a contractual case
not be constitutionally foreclosed when a Federal statutory retal-
iation claim is foreclosed?

What “tortious conduct” was the Supreme Court alluding to?
Assault and battery? Defamation? Only time will tell. Further-
more, would the tort claim continue but the wrongful discharge
claim for being discharged in retaliation for bringing the tort claim
not be allowed? In addition, is the discharge of a purely lay secular
employee by a religious organization protected by the ministerial
exception? What about a teacher who teaches only purely secular
subjects but leads the class in grace before lunch? These are issues
to be resolved by future cases.

Furthermore, how does Hosanna-Tabor affect Ohio Civil
Rights Comm’n v Dayton Christian Schools, 477 US 619 (1986)?
Ohio Civil Rights Comm’n held that although the religious
school’s First Amendment constitutional claim should eventually
be decided on the merits, the Ohio Civil Rights Commission did
not violate the school’s constitutional rights by investigating the
circumstances of the teacher’s discharge, “ if only to ascertain
whether the ascribed religious-based reason was in fact the reason
for the discharge.” Id at 628. �

MERC UPDATE 
William C. Camp

White, Schneider, Young, & Chiodini, P.C.

A brief summary of three recent decisions issued by the
Michigan Employment Relations Commission follows. Recent
decisions of the Commission may be reviewed on the Bureau of
Employment Relations’ website at www.michigan.gov/merc.

City of Dearborn -and- Police Officers Association of Michigan,
Case No. C09 A-005 (March 16, 2012)

On August 24, 2010 Administrative Law Judge (“ALJ”) Julia
Stern issued her Decision and Recommended Order finding that
Respondent, City of Dearborn, violated Section 10(1)(a) of the
Public Employment Relations Act (“PERA”) 1969 PA 379, as
amended, MCL 423.210(1)(a), by interfering with an employee’s
attempt to have a union representative present during an investi-
gatory interview that the employee reasonably believed could lead
to discipline.  The Decision and Recommended Order was served
on the parties and Respondent filed exceptions while Charging
Party, Police Officers Association of Michigan (Union) filed a
memorandum in support of the ALJ’s order.  

The main issue here was whether Respondent’s agents vio-
lated the Weingarten protections owed to a member of Charging
Party’s bargaining unit.  See, NLRB v Weingarten, 429 US 251
(1976). Weingarten requires no special words or phrases but only
that an employer is placed on reasonable notice that union repre-
sentation is desired.   The right to this representation attaches
when the employee reasonably fears disciplinary action may result
from an investigatory interview by the employer.  

Respondent contended the member never requested union
representation or alternatively, it was not aware of any request.
The ALJ found the member’s silent beckoning of her union rep-
resentative to follow her into a meeting and subsequent statement
of her Supervisor that, “this was not a union matter,” put the Re-
spondent on notice that union representation was requested.  

Furthermore, Respondent argued there is no right to union
representation for interviews as part of a criminal investigation.
The ALJ disagreed, finding that the Respondent produced no ev-
idence that statements obtained during a criminal investigation
could not be used in later disciplinary proceedings.  The member’s
belief that disciplinary action could result from this meeting was
also unrebutted.

Respondent raised several exceptions to the ALJ’s Recom-
mended Order.  Among these exceptions was that the bargaining
unit member could not have reasonably believed the investigatory
interview relating to potential criminal action could lead to work-
place discipline.  Respondent also took exception with the finding
it was aware that the employee desired union representation dur-
ing the interview.  The Commission discussed Respondent’s ex-
ceptions and rejected any attempt to disclaim awareness of the
member’s desire for union representation.  Respondent’s own ac-
tion to prevent the union representative from following the mem-
ber into the interview clearly shows knowledge that union
representation was desired.  As to the reasonable belief discipline
would result exception, the Commission found it unnecessary to
show proof an employer actually considered or planned to issue
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discipline.  So long as there is a reasonable possibility disciplinary
action could result, the “reasonable belief” standard is satisfied.
Lenox Industries v NLRB, 637 F2d 340 106 LRRM 2607.  In com-
ing to these findings, the Commission upheld the ALJ’s decision
and recommended order.  

City of Detroit -and- AFSCME Council 25, Local 542, Case No.
C07 B-030 (March 15, 2012)

On December 16, 2010, ALJ Julia Stern issued her Decision
and Recommended Order finding that Respondent employer, City
of Detroit, violated section 10(1)(e) of PERA when it refused to
negotiate a supplemental bargaining agreement covering all mem-
bers of the current bargaining unit represented by Charging Party,
AFSCME Council 25, Local 542.  The ALJ also found Charging
Party’s amended charge to be untimely filed and therefore barred
by the statute of limitations.  Respondent and Charging Party both
filed exceptions.  The Commission found the exceptions to be
without merit and adopted the ALJ’s recommendation.

The dispute arose when Respondent refused to negotiate a
supplemental agreement with the Charging Party as they had in
the past.  Respondent claimed this agreement was unnecessary as
Local 542 members were now included in the master agreement.
The city had reorganized and consolidated many of its depart-
ments into the General Services Department (GSD) and employ-
ees of the GSD were included in the new master agreement.
Respondent then sought to create a new second shift of park main-
tenance workers in the forestry and grounds division of the GSD.
Charging Party demanded to bargain over the creation of this new
shift.  Respondent implemented this shift without response to this
demand.  Subsequently, Charging Party filed the Unfair Labor
Practice at issue here.  An amended charge was later filed alleging
the Respondent had violated sections 10(1)(a), (c), (e), and 15(1)
by implementing new terms and conditions of employment, in-
cluding a night shift and an overtime distribution system for newly
created work crews.  At the initial hearing the ALJ held the orig-
inal charge could not be amended to include the new issues con-
cerning the night shift, work crews, and overtime system because
these claims were barred by the statute of limitations.  Further,
due to defective service on Charging Party, Respondent’s post-
hearing brief was struck from the record.

Respondent failed to file exceptions to the violation of section
10(1)(e) and the Commission agreed with the ALJ’s conclusions.
In their exceptions, Respondent alleged the ALJ erred by issuing
an order requiring Respondent to show cause why their post hear-
ing brief should not be stricken.  The Employer further contended
that the ALJ’s order was based on a letter from Charging Party
that did not comply with motion requirements under Commission
rules.  Further, Respondent asserted the ALJ erred in issuing the
show cause order and in finding that the Employer’s response to
the show cause order was contemptuous.  The Commission held
the ALJ may decline to consider any document not served in ac-
cordance with Commission rules.  The ALJ was well within her
rights to issue a show cause order to give the Respondent oppor-
tunity to offer evidence of its efforts to serve Charging Party with
its post-hearing brief.  Rather than submitting proof of service or
any explanation, Respondent instead sought to strike Charging
Party’s letter and have the ALJ quash her own order.  Respondent
offered explanation for failure to serve Charging party only on fil-
ing of its brief in support of its exceptions.  The Commission held
“Respondent’s explanation is not only untimely, but indicates Re-
spondent’s determination to follow the ALJ’s orders and the Com-

mission’s rules only when it finds them convenient.”  The Com-
mission agreed with the ALJ and found Respondent’s reply to the
order to show cause contemptuous.  

Charging Party took exception to the ALJ’s dismissal of the
amended charge, claiming Commission precedent shows an ALJ
may allow or disallow amendment if it does not violate Respon-
dent’s right to due process.  When Charging Party seeks to amend
its charge before or at the hearing, it must be determined whether
the allegations in the original and amended charges are so related
that justice requires the decision maker consider them together.
Washtenaw Co Rd Comm, 20 MPER 69 (2007).  The Commission
held, that Charging Party’s contention that the amendment should
be allowed, would create an exception to the six-month statute of
limitations under PERA.  An amended charge that does not relate
back to the original charge must be filed within six months of the
date the claim accrued.  See City of Pontiac, 22 MPER 46 (2009).
The Commission held the amended charge constituted a separate
charge arising out of separate conduct.  The ALJ recommended
that Respondent cease and desist from refusing to bargain collec-
tively with the Charging Party and Respondent shall bargain with
Charging Party for a supplemental agreement covering all mem-
bers of Local 542.  The Commission adopted these orders.

Teamsters Local 214 -and- Andrea S. Eastman -and- Village of
Holly, Case No. CU10 E-018 (March 22, 2012)

On January 11, 2012, ALJ Doyle O’Connor issued his Decision
and Recommended Order finding that Respondent did not violate
section 10 of PERA and recommending that the Commission dis-
miss the charge and complaint.  The Decision and Recommended
Order was served on the parties and no exceptions were filed. 

The dispute arose when in October of 2009, Eastman observed
a seniority roster that had been posted in the workplace.  The roster
showed her to be the least senior employee in her department with a
seniority date of November 1, 2008 despite the fact her original date
of hire was in 1995.  A contractual rule regarding calculation of sen-
iority had been applied to her when she joined the Union’s bargain-
ing unit in 2008.  For the purposes of layoff and recall her seniority
was calculated from her placement in the bargaining unit, not her
earlier hire into a non-union position.  She discussed this with her
Union Steward in October of 2009 and submitted a letter to the Local
Union President asserting she was at the bottom of the seniority list
with only one year of seniority.  

Based only on Eastman’s assertions, the ALJ found she was
aware of the change in her seniority date and its potential effects
on her no later than her discussion with her union steward in Oc-
tober of 2009.  The charge here was not filed until May 4, 2010,
more than six months after she admitted knowledge of her new
seniority calculation.  As this charge was untimely filed, the ALJ
issued a show cause order to Charging Party, Eastman, so she may
show cause why her charge should not be dismissed.  Eastman
failed to file a response to this order.

The ALJ held that since the six-month statute of limitations
under PERA is jurisdictional, it cannot be waived. Walkerville Rural
Community Schools, 1994 MERC Lab Op 582, 583.  This period
begins running when the person knows of the act that caused the
injury and has good reason to believe the act is improper.  Hunting-
ton Woods v Wines, 122 Mich App 650, 652 (1983).  Here the charge
was not filed and served within six months of when Eastman admits
she was aware of her claims.  The ALJ recommended the charge be
dismissed and the Commission adopted this order. �
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DISTINCTION WITHOUT 
DIFFERENCE? BUSINESS 
NECESSITY V. REASONABLE
FACTOR OTHER THAN AGE
UNDER THE EEOC’S NEW
ADEA REGULATIONS
Robert L. Duty and Elisa J. Lintemuth

Dykema Gossett PLLC

The EEOC’s long-awaited final rule amending its Age Discrim-
ination in Employment Act (“ADEA”) regulations concerning dis-
parate-impact claims went into effect on April 30, 2012.  Critics
argue that this new rule, which sets forth standards for the reasonable
factors other than age defense (“RFOA”), will lead to unwarranted
scrutiny of business decisions and make it more difficult for employ-
ers to defend against frivolous litigation. 

The ADEA prohibits employers from discriminating against in-
dividuals on the basis of age (over 40).  It has long been established
that the Civil Rights Act of 1964 (“Title VII”) prohibits both inten-
tional discrimination (disparate-treatment) and unintentional discrim-
ination (disparate-impact); that is, neutral policies that have an
adverse impact on individuals within a protected classification.
Griggs v. Duke Power Co., 401 U.S. 424, 431-2 (1971).  It was not
until 2005, however, that the Supreme Court held that disparate-im-
pact claims could be filed under the ADEA.  Smith v. City of Jackson,
544 U.S. 228 (2005).

In the context of a Title VII disparate-impact case, employers
can defend the challenged neutral policy on the basis that the policy
is job related and consistent with “business necessity.”  In 2008, the
Supreme Court clarified the burden of proof standard in age cases,
making it clear that ADEA cases are fundamentally different from
Title VII cases.  Meachum v. Knolls Atomic Power Laboratory, 554
U.S. 84 (2008).  The Court held:  (1) the business necessity defense
has no place in ADEA disparate-impact cases; (2) however, employ-
ers can defend a policy that has an adverse impact on older workers
on the basis that they utilized reasonable factors other than age; and,
(3) while this RFOA defense is less stringent than the business ne-
cessity test utilized under Title VII, the RFOA is an affirmative de-
fense where the burden of production and persuasion rests with the
employer.  While providing direction, the Supreme Court did not ar-
ticulate how to determine whether an employer has utilized a non-
age factor which is reasonable.

The application of the different legal standards required by Title
VII and the ADEA will no doubt produce curious results.  Take for
example the hypothetical posed by the EEOC in its comments to the
final rule.1 Suppose that a security company mandates that all ap-
plicants for security job positions must be able to run a half mile in
three minutes and do 35 push ups in a row.  The stated purpose for
the test is to ensure that guards are physically able to pursue and ap-
prehend suspects.  The employer does a disparate impact analysis
and finds that large percentages of older workers and women cannot
pass the test.

In this circumstance, the burden of proof to establish a case of
age discrimination is fundamentally different from the burden of
proof to establish a case of sex discrimination, despite the relevant
facts being virtually identical.  The EEOC opines that the employer
would not have to perform a validation study of the physical test with
respect to age to establish its RFOA defense.  Under Title VII, how-

ever, this same employer, with respect to women, would need to val-
idate the test to show that it accurately measured safe and efficient
performance and that the employer did not refuse to adopt an alter-
native selection method that was less discriminatory.2

Under the Supreme Court’s analysis in City of Jackson, the per-
son challenging the allegedly unlawful practice bears the burden of
isolating and identifying the specific employment practices respon-
sible for the significant3 adverse impact.4 Once he establishes an ad-
verse impact, the employer must prove that such practices are based
on reasonable factors other than age.  The RFOA determination in-
volves a fact-intensive inquiry.

The EEOC’s final rule, borrowing from the reasonable person
standard found in traditional tort law, defines a RFOA as a non-age
factor that is objectively reasonable when viewed from the position
of a prudent employer mindful of its responsibilities under the ADEA
under like circumstances.5 In other words, the EEOC’s view, as yet
unchallenged, is that it is not enough for the employer to establish
just that it utilized a non-age factor that furthered a legitimate busi-
ness purpose. Rather, a reasonable factor is one that an employer ex-
ercising reasonable care would use “to avoid limiting the
opportunities of older workers, in light of all the surrounding facts
and circumstances.”6 It is certainly arguable that this definition goes
far beyond the RFOA defense articulated by the Supreme Court in
Meachum.

The reasonable factor must both be designed to further or
achieve a legitimate business purpose and administered in a way that
reasonably achieves that purpose.  Although the rule makes it clear
that no specific considerations need be present for a practice to be
based upon reasonable factors other than age, and that the presence
of any one consideration will not automatically establish the defense,
the rule provides a list of five relevant Considerations:

• The extent to which the factor is related to the stated business
purpose;

• The extent to which the factor is defined accurately, including
the extent to which managers and supervisors were given
guidance or training about how to apply the factor to avoid
discrimination;

• The extent to which employers limit supervisors’ discretion
to assess employees subjectively, especially where negative
age-based stereotypes are known to be present;

• The extent to which the employer assessed the adverse impact
of its employment practice on older workers; and 

• The degree of harm to the individuals within the protected age
group, in terms of both the extent of injury and the numbers
of persons adversely affected, and the extent to which the em-
ployer took steps to reduce the harm, in light of the burden of
undertaking such steps.7

A few brief comments regarding these Considerations are ap-
propriate.  First, the EEOC states in its comments that there is no re-
quirement that employers train their managers on how to apply the
factors in order to avoid discrimination,8 since the rule provides that
employers may provide guidance or training.  Clearly, employers
would be well advised to provide their supervisors with both training
and guidance, if they hope to survive a subsequent challenge to their
selection process.

Second, a close reading of the fifth factor, measuring both the
degree of harm to the individuals in the protected age group, and the
extent to which the employer took steps to reduce that harm, suggests
that the EEOC is attempting to impose the business necessity defense
on employers in the context of age discrimination.  Indeed, the EEOC
originally proposed including an analysis of those alternative options
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available to the employer that might have a reduced impact on the
protected class.  Commentators to the proposed rule correctly argued
that including this express consideration in the final rule would result
in the perception that the RFOA defense required the employer to
establish both business necessity and the absence of an alternative
that is less discriminatory.  The EEOC eliminated that consideration
from its final rule.

The EEOC suggests, however, that while an employer is under
no obligation to search for alternatives, or to use the alternative that
is the least discriminatory (as an employer would have to do under
Title VII), the reasonable employer inquiry will necessarily include
an evaluation of the degree of harm and the existence of alternatives
that will minimize the harmful effects.  Quite frankly, this distinction
between the RFOA defense and the business necessity defense is a
distinction without difference.

The EEOC states, for example, that the relative harm in City of
Jackson, where the older employees continued to receive pay raises,
although lower raises than younger employees in percentage terms,
was negligible.  Whereas, in Meacham, where 28 employees lost
their jobs, the relative harm was severe.  The EEOC concludes that
in circumstances like those in Meachum, it would be reasonable to
expect the employer to investigate the reasons for such results and
to attempt to reduce the impact as appropriate.9

Stated differently, the EEOC is arguing that an employer, con-
fronted with a selection process that has a significant,10 adverse sta-
tistical impact on older individuals, would be acting unreasonably if
it did not also establish the business necessity defense, i.e., that its
selection process was a business necessity and that there were not
any alternative selection criteria that would have less adverse conse-
quences on older employees. This “Consideration” likely will be
challenged in subsequent litigation, since it is at odds with the
Supreme Court’s pronouncement in Meacham:  “[W]e are now sat-
isfied that the business necessity test should have no place in ADEA
disparate-impact cases…”11

The EEOC’s new rule is only a few months old.  It is far too
early to predict how well it will withstand judicial scrutiny.  In the
meantime, employers will be well advised to take the enumerated
Considerations into account, to design a selection process which
minimizes adverse results, to consider alternatives that are less dis-
criminatory, and to train and guide their supervisors to concentrate
on objective criteria while reducing the impact of subjective criteria.
Such advice will serve employers well, regardless of the outcome of
future challenges to the EEOC’s new rule.

— END NOTES —
1 Disparate Impact and Reasonable Factors Other Than Age Under the Age Discrimination
in Employment Act, 77 Fed. Reg. 19080, 19086 (Mar. 30, 2012).

2 Another fundamental difference occurs with respect to the right to a jury trial.  Under the
Americans with Disabilities Act, and Title VII (disparate impact cases), there is no right
to a jury.  Under the ADEA, however, there is a right to a jury.

3 Normally, courts find an adverse impact is demonstrated where there results are more than
two or three standard deviations from what would be expected from a random selection
process.  See Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 309 (1977) (citing Cas-
taneda v. Partida, 430 U.S. 482, 497 n. 17 (1977)).

4 The EEOC suggests that plaintiffs may challenge an overall decision-making process “if
the employer utilizes an ‘undisciplined system of subjective decision making.’”  Dur rante
v. Qualcomm, Inc., 144 Fed. Appx. 603, 606 (9th Cir. 2005) (unpublished).

5 77 Fed. Reg. at 19083.
6 Id.
7 77 Fed. Reg. at 19086.
8 77 Fed. Reg. at 19087.
9 77 Fed. Reg. at 19089.
10 Clearly, there is nothing in the Supreme Court decisions that suggests that the burden of

proof on the employer increases as the size or severity of the harm becomes larger.
11 554 U.S. at 97. �
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1. OAKLAND UNIVERSITY CHAPTER, AMERICAN ASSOCI-
ATION OF UNIVERSITY PROFESSORS -AND- OAKLAND
UNIVERSITY, (Court of Appeals No. 300680, issued February
9, 2012, unpublished, affirmed MERC Case No. C08 K-241,
issued September 28, 2010, 23 MPER 86).  

In an unpublished opinion, the Court of Appeals affirmed
MERC’s finding that the Employer committed an unfair labor
practice by unilaterally repudiating a binding settlement with the
Union.  In 1999, the parties voluntarily entered into a settlement
agreement regarding a grievance filed by the Union over an al-
leged violation of the parties’ collective bargaining agreement.  In
the settlement agreement, the parties agreed to a certain interpre-
tation of Article XXVIII of their contract, with the express agree-
ment that such interpretation would prevail unless and until the
contract language was changed.  Further, the Employer expressly
waived certain defenses to any future grievances asserting a vio-
lation of that provision of the collective bargaining agreement.
The Employer agreed to not assert the jurisdictional defense that
the issue is a governance matter, instead of a contract issue.  The
settlement was signed by the Employer’s president and vice
provost.  In 2008, the Union filed a grievance alleging a violation
of the same contract provision.  In its response, the Employer as-
serted the very same jurisdictional defense that it agreed to waive
in the 1999 settlement agreement.  Based on the Employer’s as-
sertion of a previously waived defense, the Union filed an unfair
labor practice charge.

Contrary to the Employer’s assertions, the Court of Appeals
found the doctrine of repudiation can be applied to a grievance
settlement, since a valid settlement agreement is as binding as any
other contract between the parties.  The Court quoted with ap-
proval MERC’s statement in City of Roseville, 23 MPER 55
(2010), finding: “compromises that result in agreement provide
stability to the parties’ relationship and a degree of reliability to
future interactions . . . . If settlements can be unilaterally revoked,
both stability and the possibility of productive future discussions
are undermined.”  The Court found MERC’s reasoning in City of
Roseville to be consistent with the public policy basis for the
Labor Relations and Meditation Act, MCL 423.1. 

The Court also found no merit to the Employer’s argument
that the settlement modified the collective bargaining agreement
without Board approval.  The Court concluded that MERC’s fac-
tual finding, that the parties intended the settlement to interpret,
rather than to amend, the collective bargaining agreement was
supported by competent, material, and substantial evidence.  Ob-
serving that Respondent had conceded that its board was not re-
quired to ratify a settlement agreement unless the settlement was
an amendment to the collective bargaining agreement, the Court
held that the Employer’s board was not required to ratify the set-
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H-215; issued September 22, 2010, 23 MPER 81.) 
In a split decision, the Court of Appeals majority affirmed

MERC’s decision in favor of the Charging Party, Pontiac Educa-
tion Association (“PEA”), finding that the Respondent, Pontiac
School District (Employer) committed an unfair labor practice
when it unilaterally decided to contract with a third party to pro-
vide certain educational services without bargaining with the
PEA. 

In May of 2004, the Employer decided to privatize services
that had been provided by occupational therapists and physical
therapists employed by the school district.  The PEA asserted that
the Employer could not act unilaterally to privatize these services
because the issue was subject to bargaining under the parties’ col-
lective bargaining agreement.  The PEA filed an unfair labor prac-
tice charge when the Employer laid off the occupational and
physical therapists and contracted with a private entity to provide
the services.  The dispute concerned the interpretation of MCL
423.215(3)(f), which provides that the decision of a school district
to contract with a third party for one or more “non-instructional
support services” is not subject to bargaining.  Under the statute,
“non-instructional support services” may be contracted out to third
parties without collectively bargaining.  The terms “instructional”
and “non-instructional” are not defined in the statute.  MERC’s
decision turned on the meaning of “non-instructional” and con-
cluded that the occupational and physical therapists did not pro-
vide “non-instructional support services.”

The Employer argued that “instruction” is limited to teaching
core curriculum subjects by certificated teachers.  The Court of
Appeals majority analyzed the statute by giving words or phrases
that are not statutorily defined their “plain and ordinary” meaning
within the context used in the statute.  Thus, the majority held
that positions in which individuals impart knowledge or informa-
tion to students are “instructional.”  At the hearing before the
ALJ, the therapists testified as to their roles in the school, which
included helping students develop the skills necessary to be able
to receive traditional classroom instruction from the other teach-
ers.  Considering this evidence, along with the plain and ordinary
meaning of “instruction,” the Court majority reasoned that there
is an instructional component to the services provided by the oc-
cupational and physical therapists, even though their instruction
was not the traditional classroom variety.  

Regardless of whether the therapists’ services are character-
ized as instructional or instructional support, the Court held that
the therapists did not provide “non-instructional support services”
for the purposes of exempting the school district from the duty
to collectively bargain over subcontracting the therapists’ services
under MCL 423.215(3)(f).

The dissenting opinion incorporated definitions from other
statutes to interpret the meanings of “instructional” and “non-in-
structional” and determined that the services provided by the ther-
apists are not part of the traditional classroom environment, and
are not “instructional” within the “commonly understood” mean-
ing of the term.

This case is currently before the Michigan Supreme Court on
an application for leave to appeal.

3. 44TH CIRCUIT CT –AND—INGHAM COUNTY EMPLOYEES
ASSOCIATION/PUBLIC EMPLOYEES REPRESENTATIVE AS-
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tlement in this matter. The Court also rejected the Employer’s ar-
gument that the settlement impermissibly interferes with its con-
stitutional autonomy.  Noting that the settlement involved a
permissive subject of bargaining, that the Employer chose to bar-
gain on the issue, and chose to interpret the contract provision
through the settlement, the Court concluded that it would be il-
logical to find that enforcement of the settlement would imper-
missibly interfere with the “separation of academic governance
and collective bargaining.”

Lastly, Respondent contended that its actions did not amount
to repudiation because they did not have a substantial impact on
the bargaining unit and there was a bona fide dispute over the in-
terpretation of the settlement agreement.  The Court agreed with
MERC’s reasoning in finding that the Employer’s actions did have
a significant impact on the bargaining unit because the action went
to the core of the parties’ previous agreement.  In rejecting the
Employer’s argument that there was a bona fide dispute over the
interpretation of the settlement, the Court pointed to the Em-
ployer’s counsel’s statement on the record, in which he acknowl-
edged that the only dispute over the language of the settlement
concerned its enforceability rather than its meaning.  Therefore,
the Court adopted MERC’s conclusions that there was no bona
fide dispute regarding the settlement language, the contract breach
was significant, and the Employer committed an unfair labor prac-
tice.

2. PONTIAC SCHOOL DISTRICT -AND- PONTIAC EDUCA-
TION ASSOCIATION,  (Court of Appeals No. 300555, issued
January 5, 2012 for Publication, affirmed MERC Case No. C04
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SOCIATION, (Court of Appeals No. 299447, Order issued No-
vember 1, 2011, vacated MERC Case No. R09 F-065, issued July
16, 2010, 23 MPER 63).  

In an unpublished opinion, the Court of Appeals vacated
MERC’s decision and direction of election and remanded the mat-
ter for dismissal of the Petitioner’s petition.  The sole issue present
in MERC’s decision is whether Friend of the Court attorney ref-
erees and juvenile court attorney referees are public employees
subject to PERA. 

The Ingham County Employees Association/Public Employ-
ees Representative Association (Ingham County) filed a petition
for a representation election in a unit of unrepresented Friend of
the Court attorney referees and juvenile court attorney referees
employed by the 44th Circuit Court (Employer).  The Employer
argued that the referees are not employees covered by PERA be-
cause they exercise judicial discretion in a manner that is central
to the administration of justice, bordering on a judicial role.  The
MERC opinion acknowledged its previous rulings that court ref-
erees were not employees subject to PERA.  Nevertheless, MERC
concluded that the Michigan Supreme Court’s decision in Judicial
Attorneys Ass’n v State of Michigan, 459 Mich 291; 586 NW2d
894 (1998), along with the adoption of AO 1998–5, extended the
protections of PERA to court referees.

Upon review, the Court of Appeals held that the MERC’s
legal reasoning was erroneous and that it misapplied the holding
in Judicial Attorneys Ass’n.  In that case, the Supreme Court con-
cluded that a statute permitting the county and the judiciary to
act as co-employers of court employees was unconstitutional, as
it impermissibly interfered with the Court’s inherent authority to
manage its operations.  459 Mich at 295–296, 301–304.  More-
over, the Court in Judicial Attorneys Ass’n did not address
whether court employees are subject to PERA.  The Court’s opin-
ion explicitly provides that it is making no decisions regarding
PERA. 

Additionally, the Court of Appeals found that MERC erred
by concluding that because the collective bargaining language
contained in AO 1998–5 failed to specifically exclude referees, it
included them and made them subject to PERA.  Furthermore, the
Court held that, because many court employees were already sub-
ject to PERA, AO 1998–5 had to address the chief judges’ role in
collective bargaining.  The mere reference to that role in the AO
does not indicate intent by the Supreme Court to overrule or
change the existing law regarding which court employees are sub-
ject to PERA.  Since MERC had long held that referees were not
employees covered by PERA at the time Judicial Attorneys Ass’n
and AO 1998–5 were issued, the Court held that MERC erred by
reading the administrative order as extending rights under PERA
to persons to whom PERA was deemed inapplicable.  Therefore,
MERC’s decision and direction of election was remanded for dis-
missal of the Petitioner’s petition. 

4. CITY OF DETROIT -AND- DETROIT POLICE OFFICERS
ASSOCIATION, (Court of Appeals No. 296135, Order issued
October 18, 2011, affirmed MERC Case No. C07 E-110, is-
sued January 5, 2010, 23 MPER 4).  

In an unpublished opinion, the Court of Appeals affirmed
MERC’s decision to dismiss the unfair labor practice charges filed
by appellant, Detroit Police Officers Association (Union), against

the City of Detroit (Employer).  The Court agreed with MERC’s
conclusion that it has no authority to review an Act 312 award.

The Union represents nonsupervisory police officers employed
by the City of Detroit.  After numerous attempts to negotiate a new
collective bargaining agreement, the parties reached an impasse on
the subject of healthcare plans.  As a result, the issue was submitted
to compulsory arbitration pursuant to Act 312 of 1969, MCL
423.231 et seq.  The arbitration award adopted the Employer’s pro-
posal on the issue and, subsequently, the Employer began to imple-
ment it.  The Union objected to the Employer’s implementation,
demanded to bargain over the premiums for the health care plans,
and demanded that there be an open enrollment period.  When the
Employer did not comply with the Union’s demands, the Union
filed an unfair labor practice charge.  MERC dismissed the charge,
finding that the Union had not raised a claim upon which relief
could be granted under PERA because the Act 312 award was not
reviewable by MERC and had not been repudiated by the Employer.  

The Union asserted that MERC erred by failing to apply Na-
tional Labor Relations Board precedent, McClatchy Newspapers,
Inc, 321 NLRB 1386; 153 LRRM 1137 (1996), and argued that the
Employer committed an unfair labor practice in its implementation
of the Act 312 award because the award did not provide objective
criteria for implementation and the Employer refused to bargain
with the Union over implementation terms.  Just as MERC did, the
Court rejected the Union’s argument that it was challenging the Em-
ployer’s implementation of the Act 312 award rather than the sub-
stance of the award.  The Union’s argument asserted that the
McClatchy-like violation stemmed from the absence of objective
criteria for implementation, which is a criticism of the award and
not a challenge to any post-award actions by the Employer. Finding
the Union’s charge was a direct attack on the substance of the Act
312 award, not an allegation of unlawful conduct by the Employer,
the Court concluded that MERC did not err when it dismissed the
charge.  The Court also rejected the Union’s argument that the Act
312 award’s failure to address the topic of premiums for the hospi-
talization plan made this matter subject to bargaining.  The Court
explained that this issue also raised a challenge to the arbitration
award and the Act 312 process, which are subject to review by the
circuit court and are not reviewable by MERC.  

The Court also agreed with MERC’s conclusion that the
Union had not alleged facts demonstrating that the Employer re-
pudiated the Act 312 award and reiterated the standard expli-
cated by MERC for finding a contract repudiation: “Repudiation
exists when (1) the contract breach is substantial, and it has a
significant impact on the bargaining unit and (2) no bona fide
dispute over interpretation of the contract is involved.”  The
Court noted that the method for making the healthcare plan
available was not set forth in the Act 312 award and that there
was a dispute between the parties regarding that issue.  There-
fore, the Court concluded that MERC did not err when it found
that the Union failed to demonstrate that the Employer had re-
pudiated the Act 312 award. 

— END NOTE —

* Appreciation is extended to Sidney McBride, Joshua Leadford, Iryna Sazonova, Simon

Haileab, and Emily Warren for their assistance with the preparation of these case summaries.
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