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Pages: 526 Cost: $95.00 N.B. (Web orders for BNA are
15% off.)

A really good book, with an emphasis on the substantive side
of discipline and discharge. The chapter authors represent both sides,
labor and management. The analysis is first rate! Want to know
whether someone has been properly terminated for job performance
problems? Take a look at Chapter 5. What are the considerations
when someone files a fraudulent document on the job? Not all
frauds are equal. Good consideration of the problems and effects
of external law on the just cause standard.

The answers and analysis are here. I find this to be a basic book
that is fast becoming well worn, because it helps me to make a prin-
cipled decision on disciplinary issues. Since James Redeker’s
1983 classic Discipline: Policies and Procedures is out of print,
there is simply nothing else out there like this book. Get it. You
won’t be disappointed.

3. Bureau of National Affairs Editorial Staff: Grievance Guide
(Washington, D.C.) (The Bureau of National Affairs, Tenth Edi-
tion, 2000). BNA, above.

Pages: 465 Cost: $55.00

Description: A guide for employers and unions on the com-
mon law of grievance arbitration. As the preface states, arbitrators
may not set binding precedent in their awards and rulings on indi-
vidual grievances, but their rulings on particular issues tend to fol-
low semi-predictable patterns. This book analyzes arbitral awards
over the years. A good guide to mainstream decisions.

It is an amalgam of a hornbook with “black letter” “Policy
Guide” summaries and a case digest format. More than 50 com-
mon arbitral topics are discussed.

Note, however, that studies of published decisions suggest that
if you limit your reading to decisions reported in the Labor Arbi-
tration Reports (the “LAs” published by BNA) you are not getting
a view of arbitration that is like the real world. On the other hand,
if you also consult with CCH’s Labor Arbitration Awards (cited as
“ARB”), you will be exposed to verisimilitude.

4. Charles J. Coleman and Theodora T. Haynes, sponsored by the
National Academy of Arbitrators Committee on Research,
Labor Arbitration: An Annotated Bibliography, 1994.(formerly
ILR Press), Cornell University Press, School of Industrial and
Labor Relations, CUP Services 750 Cascadilla Street, Ithaca,
NY 18451. Telephone (607) 255-2338; Fax (800) 688-2877; e-
mail address: orderbook@cupserv.org

Pages: 271 Cost: $39.95

Description: An annotated reference to 1336 separate articles
and books on labor arbitration. Comprehensive and indispensable
for serious research in the area. If it weren’t for new articles and
books (and the following update), one could fairly call this the ulti-
mate bibliography.

THE BOOKS YOU
NEED TO OWN:

AN UPDATED ANNOTATED
BIBLIOGRAPHY OF LABOR

ARBITRATION SOURCES
Stanley T. Dobry

Arbitrator

Like life itself, arbitration is an open book exam. Good advo-
cacy requires good research. First you have to identify an issue
before you can present it to an arbitrator. If you understand the rea-
soning, you can settle your losers or avoid their pitfalls. You can’t
properly represent clients without knowing the rules, the playing
field, and the predilections of the umpire.

1. Bornstein, Tim, Gosline, Ann and Greenbaum, Marcia, Labor
and Employment Arbitration (New York: Matthew Bender &
Co. (part of Lexis Publishing) Attn: Sandy Panten, 1275 Broad-
way, Albany, N.Y. 12204 (800) 833-9844; 1999) E-Mail
address: sandra.m.panten@bender.com

Pages: I won’t count that high. Numbering is idiosyncratic by
chapter and page numbers, and it is published in two huge volumes.

Cost: $435.00 plus tax and shipping, including first year’s
upkeep — last annual upkeep was $270.00. C.D. Rom Search Mas-
ter is available as part of a much larger set that is quite expensive,
but a good value if you look at what they include. Contact the pub-
lisher for electronic options.

Description: Unfortunately, this is a rarely used and cited
resource, probably because of the expense and the lack of effec-
tive advertising. In my opinion, this is now the definitive treatise
on many subjects. Scores of chapters are written by some of the
great arbitrators. Unfortunately, the quality of the chapters is
uneven, ranging from grades of “C” to “A+.” For example, the sec-
tion specifically on police and fire disputes is anemic, and hardly
addresses many critical issues or cites to much arbitral authority.
Nevertheless, the volumes are even better than the Elkouris’ How
Arbitration Works, especially in its comprehensive treatment of spe-
cific disciplinary issues by chapter. Elkouri simply lists disciplinary
cases by the nature of the offense and citation in that volume is lim-
ited to the LA reports. Professor Tim Bornstein will give you fresh
understanding of the topic of “Just Cause and Progressive Disci-
pline.” Some contract issue chapters, e.g., benefits for retirees, give
a wonderful amalgam of law (statutory, state and federal) includ-
ing court decisions, juxtaposed against arbitral decisions. Insight
is a rare treasure, and that chapter does the job. Don’t arbitrate with-
out this set. It is expensive, but worth it.

2. Brand, Norman, Editor, with ABA Section of Labor and
Employment Law. Discipline and Discharge in Arbitration
(Washington D.C., 1998) (BNA Books, BNA Distribution and
Customer Service Center, 9435 Key West Avenue, Rockville,
MD 20850.  (800) 960-1220) E-Mail address: bna.com/bnabooks
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5. Charles J. Coleman, Theodora T. Haynes and Marie T. Gibson
McGraw, sponsored by the National Academy of Arbitrators
Committee on Research, Labor Arbitration: An Annotated Bib-
liography, 1991-1996. (Cornell University Press, above).

Pages: 163 Cost: $27.50

Description: The ongoing supplement to the preceding volume.
A totally revised volume for 1998. This is supplemental annotated
reference to 536 separate articles and books on labor arbitration.
Again, the Cornell ILR Press and the NAA come through. A
really helpful book.

6. Coulson, Robert, Alcohol, Drugs and Arbitration (1987, New
York) American Arbitration Association, Attn: Publications, 335
Madison Avenue, New York, New York 10017 (212) 716-
5800).

Pages: 200 Cost: $9.95

As President of the AAA, Bob Coulson has learned a lot about
labor arbitration. He writes in a style that is readable to laymen,
and gives his perspective of the arbitrators and their decisions. Good
stuff on the policy issues: e.g., how do you define a “chronic abuser.”
A relatively easy read, and certainly a good value for the low cost.
However, it is antiquated on both the legal and technology dis-
cussions. For example, it was printed long before the Drug Free
Work Place Act and the Department of Transportation regulations
on drug testing of commercial drivers.

7. Denenberg, Tia Schneider and R.V.: Alcohol and Other Drug
Issues in Arbitration, (Washington, D.C.: The Bureau of
National Affairs, 1991). BNA, above.

Pages: 404 Cost: $47.00

Description: An update of Tia Denenberg’s 1983 classic (but
not a best seller), Alcohol And Drugs: Issues In The Workplace. This
covers the same ground as the original plus it now emphasizes arbi-
trator’s decisions on employee involvement with alcohol or drugs.
A technical text in some areas, the author succeeds in bringing real
understanding to an area of arbitration that is often beyond the
expertise and experience of arbitrators, scientists, laymen and
lawyers alike. One of the leading books in an area of increasing
concern. It offers negotiators, particularly, alternatives to traditional
disciplinary and arbitration approaches, which don’t work well. A
comprehensive look at arbitrators’ handling of alcohol and drug
issues, including such issues as evidence of recovery, last chance
agreements, issues of proof, validity and use of test results.

8. Hill, Marvin, Jr., and Sinicropi, Anthony V.: Remedies in
Arbitration, Second Edition, (Washington, D.C.: The Bureau
of National Affairs, Inc., 1990).

Pages: 594 Cost: $56.00

Description: Remedies should not be an afterthought at an arbi-
tration hearing. For example, if there wasn’t just cause for a dis-
charge, what should the remedy be? Should it include set offs for
unemployment compensation, or increases for lost overtime by an
employee who rarely showed up for work anyway? An excellent
text covering the most important area of arbitration. Advocates may
win the hearing, but can still lose when a poor or improper rem-
edy is awarded. This is especially true where parties do not actu-
ally deal with the issue on the record at the hearing. Because this
is the area where arbitrators can innocently do the most damage
based upon an incomplete understanding of the record, it is impor-
tant for the advocate to completely understand what an arbitration
has the power to award. Topics include “Remedies in Discharge
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and Disciplinary Cases” (which includes the problems of “creative”
remedies by arbitrators), “Arbitral Authority to Reduce Disci-
pline,” “Remedies in Nondisciplinary Cases,” Remedies for Mis-
take,” “Interest, Costs, and Attorney’s Fees,” and “External Law
as a Remedy in Labor Arbitration.” Exhibits some great thought
on subcontracting remedies. No library is complete without this
book. No advocate is as prepared to the fullest without having read
this book. Essential. Hill and Sinicropi have done some of the best
published thinking on labor arbitration. Unfortunately, some of their
classics, such as Management Rights and Evidence in Arbitration,
2nd Edition, are now out of print, and can only be found from used
book sellers.

9. Hill, Marvin F., Jr. and James A. Wright: Employee Lifestyle
and Off-Duty Conduct Regulation (Washington, D.C.: The
Bureau of National Affairs Inc. 1993).

Pages: 289 Cost: $45.00

What should you do about an employee who is involved in a
fight with a foreman at a bar off duty? Is conviction of drug sales
off duty grounds for discharge? What about beating a spouse or
molesting a child? What about a ship’s captain convicted of drunk
driving? This book is primarily about the law — constitutions,
statutes and court cases. It grapples with the tension between the
employee’s right to privacy and the employer’s right to run its shop.
In just under 100 pages (Chapter 5), it grapples with the standards
applied by arbitrators. The answers will surprise you.

10. Elkouri, Frank, and Edna Asper: Resolving Drug Issues
(Washington, D.C.: The Bureau of National Affairs, 1993).

Pages: 502 Cost: $55.00

Description: From the people who originally brought you How
Arbitration Works, this is the most comprehensive and ambitious
volume on the subject. I commend to you for close reading the sec-
tion on the “safety-sensitivity” factor in mandatory drug testing
cases.

11. Koven, Adolph M. & Susan L. Smith: Just Cause: The Seven
Tests, (2nd Edition) (Washington, D.C.: The Bureau of
national Affairs Inc. 1992).

Pages: 498 Cost: $58.00

Description: An articulate book, that takes Carol Daugherty’s
opinions (42 and 46 LA) on just cause and really fleshes them out.
While it is fashionable among arbitrators to nit pick Arbitrator
Daugherty’s approach, this book gives new insight into the con-
cepts of notice, reasonable orders and rules, investigation, fair inves-
tigation, proof, equal treatment, and penalty. Outlines pitfalls for
management to avoid (or fall into). A must for persons involved
in the disciplinary process, since it is unlike any of the other dis-
ciplinary books cited above. Great for a union trying to defend an
otherwise indefensible discharge case.

12. Ray J. Schoonhoven, Editor, Fairweather’s Practice And
Procedure In Labor Arbitration, (Washington, D.C.: The
Bureau of National Affairs, Fourth Edition, 1999).

Pages: 833 Cost: $135.00 (Order through BNA Books)

Description: This fourth edition is new and improved over the
original comprehensive text, and is the final word on many aspects
of practice and procedure in arbitration. No library is complete with-
out this text. The authors moves beyond such standard areas as the
submission of a case to arbitrate and the selection of the arbitra-
tor (although these are dealt with in detail). He also includes
chapters on enforcement of agreements to arbitrate, obtaining
stays of arbitration, due process considerations, the use of poly-
graphs and the right to refuse, the impact of “external law” on arbi-

tration, and the vacation, enforcement, or correction of awards.
Obscure topics include reviews by courts, fair representation obli-
gations, and special arbitration procedures.

There are new and well researched sections on the develop-
ing law of appeal and vacatur of arbitration decisions. Other new
sections include public policy and federal statutes, and their inte-
gration into the arbitral process.

Beware, however, as there is a discernible management bias
in the writing. Because of its origins, it sometimes reads like the
brief bank in Messrs. Schoonhoven/Fairweather’s law firm, Sey-
farth Shaw, Fairweather & Geraldson, principally out of Chicago.
On the other hand, this is a great trove of information. This text is
to practice and procedure what How Arbitration Works is to labor
arbitration generally: an indispensable classic.

13. St. Antoine, Theodore J., Editor: The Common Law of the
Workplace: The Views of Arbitrators (BNA, 1998).

Pages: 368 Cost: $85.00

New thoughts and analysis, edited by the current president of
the National Academy of Arbitrators, with the help of 15 con-
tributing authors and eight members of the NAA Presidential
Advisory Group. Note the full title, as the book is heterodox, not
orthodox like the first half of the title implies. Regrettably and pre-
sumably, most people will refer to the book by the short title, and
miss the subtler truth.

This was a controversial piece of work, as many highly
respected members of the National Academy of Arbitrators feared
it might lead courts, as they review arbitral decisions, to decide that
the arbitrator had applied the “wrong” standard. However, careful
readers will note that the ‘black letter principles’are sublimely stated
(frequently I thought to myself, “I wish I’d said that”), but the anal-
yses show just how case sensitive arbitrators really are to context,
the record and the “common law of a particular workplace.” Since
the chapters are written by different arbitrator/authors, it is amaz-
ing how much they disagree as to what the “general rule” is on a
particular issue. In any event, arbitrators are not abstractly apply-
ing their own brand of industrial justice, nor are they applying a
disembodied and generalized common law of the shop. Rather, they
are seeking the common law of a shop — a much different thing.
Read it and you will have new insight into the views of arbitrators.

Without meaning to slight any of the uniformly well written
chapters, I highlight a few of them.
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The chapter on just cause for discipline and discharge is
superlative. For example, I personally found the analysis written
by Professor Janet Maleson Spensor dealing with the “troubled”
employee, and finding authority for a modified just cause standard
to be enlightening, useful and truly new.

Case Western Reserve University Professor Calvin Sharpe
wrote brilliantly on the ever present issues of seniority, including
issues such as work outside the bargaining unit and merger of senior-
ity lists.

Arbitrator Shyam Das gives a grand tour of fringe benefits,
including vacations, holidays, leaves of absence, and sickness, acci-
dent and health benefits.

This volume does not address every subject, or all of the var-
ious fact patterns. However, when it speaks on an issue, it speaks
with authority and reason, and portends how arbitrators actually
will deal with a particular controversy. It suggests the subtleties
involved in the decisional process.

The only criticism I have is a frustration with the lack of an
index or concordance, and the failure to have a table of cases and
arbitrators. Nevertheless, this is a masterpiece — finely crafted and
a most beautiful work of art.

14. Volz, Marlin and Goggin, Edward, Editors: Elkouri, Frank and
Edna Asper’s How Arbitration Works, (Washington, D.C.: The
Bureau of National Affairs, Fifth Edition, 1997, with cumu-
lative supplement (1999)

Pages: 1233 Cost: $150.00 (Order through BNA Books)

Description: Arbitration’s classic holy writ. You cannot ade-
quately practice in arbitration without this book. Updated and bet-
ter written, although it is in some ways a flawed book — the sec-
tion on substantive discipline (e.g., the standards for an absenteeism
discharge) is still really weak. However, lots of new materials.

This 5th Edition and supplements are more current, but as the
authors promised, this book is more “self contained” and eliminates
virtually all references to all prior editions and footnotes. This is
not wholly a virtue, since prior authority has disappeared entirely.
N.B., Don’t throw away your Fourth and earlier editions (they are
irreplaceable). The other problem is that this volume only cites to
the Labor Arbitration Awards published by BNA, which is a real
handicap. For practitioners trying to predict what arbitrators might
actually do in a particular case, studies show that reported results
are similar to real results only when CCH’s Labor Arbitration
Awards and BNA’s labor Arbitration Reports are aggregated (as
demonstrated in the study by Professor/Arbitrator Jack Stieber of
Michigan State University). Indeed, thorough researchers ought to
look at the decisions summarized in Labor Arbitration in Gov-
ernment (LIAG), Summary of Arbitration Awards, and Labor
Arbitration in the Schools, all of which are published by AAA (and
edited by the Labor Relations Press — parenthetically, the editing
is quirky, and sometimes does not accurately reflect what the award
actually held or was about). Additionally, there are  significant on-
line resources, including Lexis-Nexis, Labor Relations Press, and
Westlaw, which contain large numbers of cases that do not exist
in print. From my own experience, there is a great difference
between the editorial standards of BNA (who tend to view their mis-
sion as being “keepers of the set”) and CCH (who seem to strive
for a current sampler of arbitral opinions). You will definitely find
different arbitrators reported in the two services. Well prepared advo-
cates will broaden their search. ■

THE BOOKS YOU NEED TO OWN:
(Continued from page 3)

THAT REMINDS ME OF
A “WAR STORY”

We all know that our own legal war stories are per-
fect gems: instructive, humorous, justice triumphs, no gra-
tuitous nudity and violence. So why won’t our colleagues
listen?

They say they’ve heard our stories before. Or they get
that glazed look and ask which client can be billed for this
“conference.”
Or worse,
they subject
us to their
own long-
w i n d e d ,
p o i n t l e s s ,
self-aggran-
dizing war
stories as the
price of lis-
tening to our
gems. Have
they no self-
awareness?
Philistines!

N o w
there is an
outlet for
your wisdom:
L a w n o t e s .
Send us your
best war sto-
ries for possi-
ble publica-
tion (at the
whim and
caprice of the
editors). Your
stories should
be instructive
and succinct.
They can be humorous or serious. They can change the
names to protect the innocent and the guilty, or not.
They can be practical to the nth degree or the stuff that
myths are made of. They can be impeccably true or fil-
tered through your self-interested prism. They are WAR
STORIES!

Contact us to discuss format, length, content and the
bounds of good taste. In the tradition of Aesop, tell your
story and get your name in print. Call Lawnotes editor
Stuart M. Israel at (248) 559-2110 or write or e-mail:
Martens, Ice, Geary, Klass, Legghio, Israel & Gorchow,
P.C., 1400 North Park Plaza Building, 17117 West
Nine Mile Road, Southfield, Michigan 48075 or
israel@martensice.com.



DON’T ASK, DON’T TELL:
AMENDMENT TO

MICHIGAN HANDICAP ACT
PROHIBITS USE OF

GENETIC INFORMATION IN
EMPLOYMENT

Daniel B. Tukel
Butzel, Long, P.C.

A new amendment to Michigan’s Persons With Disabilities
Civil Rights Act (“PWDCRA”), MCLA 37.1101 et seq., formerly
the Handicappers Civil Rights Act, went into effect on March 15,
2000. The amendment is intended to prohibit genetic testing of
employees or applicants, and to prohibit employers from consid-
ering genetic information in employment decisions.

The amendment provides that an employer shall
not refuse to hire, refuse to promote, discharge or dis-
criminate against, with regard to any term or condition
of employment such as compensation, an individual
because of “genetic information” that is unrelated
to the individual’s ability to perform the duties of
a particular job. “Genetic information” is defined
as information about a gene, a gene product, or an
inherited characteristic of an individual derived
from the individual’s family history or from
a genetic test. A “genetic test” means the
analysis of human DNA or other body mate-
rials used to detect heritable disease. However,
a “genetic test” does not include a routine physical examination or
a routine analysis of body fluids, unless that analysis is specifically
conducted to determine the presence, absence, or mutation of a gene
or chromosome.

The amendment further prohibits an employer from requiring
an individual to submit to a genetic test or to provide genetic infor-
mation as a condition of employment or promotion. An individual
is not prohibited from voluntarily providing an employer with
genetic information which is related to the employee’s health or
safety in the workplace. Similarly, if an employee voluntarily pro-
vides genetic information for health or safety reasons, the employer
is not prohibited from using that information in order to protect the
employee’s health or safety.

Employers are also prohibited from either directly or indi-
rectly acquiring or having access to genetic information concerning
an employee or an applicant for employment. Additionally, employ-
ers are prohibited from acquiring or having access to genetic infor-
mation regarding members of the employee’s or applicant’s family.

Does This Amendment Change The Landscape?
Even before the amendment was signed into law, employers

were ill-advised to obtain the type of genetic information which
is now prohibited. The PWDCRA always prohibited employment
related decisions based on physical or mental conditions which were
unrelated to the ability to do the job. Therefore, an employer was
not permitted to use information about an individual’s genetic make-
up, when that genetic make-up did not prevent the individual
from performing his or her job.

Moreover, one of the definitions of “disability” is being
“regarded as” having a condition which constitutes a disability as
defined by the statute. MCLA 37.1103(e)(iii). If an employer, prior
to enactment of this amendment, obtained genetic information on

an employee or applicant, and then took an adverse employment
action, it would certainly have been vulnerable to a claim that the
decision was based on the employee being “regarded as” disabled.
For these reasons, it would have been prudent for employers, even
before the amendment, not to obtain genetic information on appli-
cants or employees. Accordingly, enactment of the amendment may
not signal a sea-change in how employers actually operate on a day-
to-day basis.1

What Is An Employer To Do?
This amendment underscores the importance for employers to

take care in the pre-employment screening process. Employers must
neither request nor otherwise acquire prohibited genetic informa-
tion. while post-offer, pre-employment physicals are not prohib-
ited, steps must be taken to ensure that the scope of the physical
exam is limited to job related abilities.

The amendment prohibits employers not only from acquiring
or having access to genetic information concerning an employee
or applicant but also such information concerning his or her fam-
ily members. Accordingly, employers must also take care not to
acquire genetic information regarding employees or their family
members during the course of employment. This prohibition
against “acquiring” prohibited genetic information may be diffi-
cult to adhere to, since there are circumstances in which an
employer would naturally, and appropriately, acquire some med-
ical information of this sort. Consider the following examples: (1)
An employee informs the human resources manager that she is
going to take a leave of absence pursuant to the company’s policy.
Since the employer has an obligation to investigate whether the
employee might be eligible for an FMLA leave, the employee is
asked about the nature of the situation, and responds that she needs
time to care for her mother (or other family member, or herself),
who was recently diagnosed with Multiple Sclerosis. (2) An
employer has a benefit package which includes a medical reim-
bursement plan. An employee submits a bill to the benefits admin-
istrator for reimbursement, which indicates that she consulted
with a nutritionist for diabetic counseling. In both cases the
employer has “acquired” genetic information concerning the
employee or his/her family, although in neither case did the
employer specifically seek to obtain information which the amend-
ment prohibits. Has the employer violated the statute? Consider
another example: A long-term employee bids for and receives a pro-
motion to a position which involves operating a new piece of
machinery. The employee, concerned for his own safety, tells his
supervisor that he is blind in one eye.

These examples demonstrate that employers may find themselves
walking a very fine line between gathering sufficient and appropri-
ate information necessary, for example, to ensure that the employee
qualifies for leave or reimbursement, without acquiring information
which is prohibited under the new amendment. Moreover, employ-
ers may obtain potentially prohibited information inadvertently, either
through an otherwise appropriate inquiry, or voluntarily from the
employee because of a health or safety concern. Whenever employ-
ers acquire information of this sort, they should attempt to limit the
information received to only such information which is reasonably
necessary for the purpose at issue, whether eligibility for a benefit
or to properly address a health or safety issue. Additionally, employ-
ers should segregate medical information which is obtained from other
personnel documents regarding an employee, and take steps to
limit access concerning any medical information regarding employ-
ees, to those individuals who must have access, for legitimate
employment purposes. While these steps may not completely elim-
inate the chance that an employer will acquire genetic information,
they will offer employers some defense to claims.
1Use of genetic information was previously banned in federal employment. On February 10,
2000, President Clinton signed Executive Order 13145, which broadly prohibited discrimi-
nation in federal employment on the basis of genetic information. ■
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THE LAW, ETHICS AND
PRACTICALITIES OF

REPRESENTING UNIONS IN
THE GRIEVANCE

ARBITRATION PROCESS
Stuart M. Israel

Martens, Ice, Geary, Klass,
Legghio, Israel & Gorchow, P.C.

In the grievance arbitration process, the union represents the
grievant. The union attorney represents the union and, for the union,
acts as the grievant’s advocate and advisor. The complexity of this
relationship sometimes causes misunderstanding about the iden-
tity of the client and the attorney’s responsibilities. This outline
addresses the law, ethics, and practicalities of representing unions
in the grievance arbitration process.

I. Representation In The Grievance Arbitration Process.
The union asks its lawyer to litigate a bargaining unit member’s
grievance arbitration. The lawyer meets with the grievant and pre-
pares for the arbitration. The lawyer may litigate to decision, or may
settle after discussing with the union and the grievant the advan-
tages and disadvantages of available settlement terms. On occasion,
the lawyer may recommend withdrawal of the grievance.

A. Settlement Beyond The Collective Bargaining Agreement. The
union lawyer may negotiate and participate in the drafting of
the settlement agreement. The agreement may resolve the
grievance and, in addition, other matters beyond the collective
bargaining agreement.

1. The settlement of a discharge grievance may end the
employment relationship. When this occurs, the agree-
ment often will contain a waiver of statutory and common
law claims as well as rights under the collective bargain-
ing agreement. It may address unemployment compensa-
tion, severance pay, employment references, personnel file
issues, confidentiality, trade secrets and non-competition
covenants, and other matters beyond the scope of the
grievance.

2. The typical settlement agreement ending the employment
relationship includes the “magic words” necessary to sat-
isfy the Age Discrimination In Employment Act, which pre-
cludes an agreement waiving ADEA rights unless, among
other things, the employee “is advised in writing to consult
with an attorney prior to executing the agreement.” 29
U.S.C. § 626(f)(1)(E).

3. Some management lawyers go further, proposing a general
release that covers the employer and anyone and anything
remotely connected to the employer and that lists every
statute, state and federal, that might be the basis for a claim,
even those that do not permit waiver, like the workers’ com-
pensation statute.

For example (as Dave Barry says, I’m not making this up):
“Employee hereby fully and forever releases, acquits and
discharges the Employer and its officers, directors, employ-

ees, agents and attorneys from and for all manner of
claims, causes of action, bonds, bills, debts, sums of money,
commissions, compensation for purported personal services
rendered, damages and rights what-
soever, in law or in equity, now
existing in his favor by reason of any
facts, known or unknown, based on,
or pertaining to or relating in any way
to Employee’s employment with the
Employer and/or separation from his
employment with the Employer, includ-
ing but not limited to all claims for
wrongful discharge, breach of con-
tract, violation of the penal statutes,
negligence of any kind, intentional
infliction of emotional distress, defamation, breach of fidu-
ciary duty, fraud, fraudulent misrepresentation, fraudulent
concealment, tortious interference with contract and/or busi-
ness relations, conversion, any action based on tortious con-
duct, violation of any state or federal law, claims for dis-
crimination on account of sex, age, race, handicap, religion,
and/or nationality which could be alleged under the com-
mon law or any federal, state or local statute or ordinance,
including....” It goes on to list the full names of Title VII,
ADEA, the Rehabilitation Act, OWBPA, ADA, FMLA,
Elliott-Larsen, PWDCRA, “and any and all amendments
to the foregoing.” Although this language carelessly omits
possible claims like trespass on the case and assumpsit, it
illustrates the point that such settlement agreements typi-
cally address matters beyond the collective bargaining
agreement.

B. Withdrawal Or Settlement Over The Grievant’s Objection.
On occasion, the union may direct the lawyer to withdraw or
settle a grievance over the grievant’s objection, sometimes on
the lawyer’s recommendation. The grievant may be given a
choice between accepting a settlement the grievant finds objec-
tionable and the union’s withdrawal of the grievance. This may
occur where the union decides that the grievance lacks suffi-
cient merit to warrant arbitration but the employer offers a mon-
etary settlement in return for a general release from the grievant.
Of course, the union cannot provide a general release without
the grievant’s consent.

C. Disagreements. On occasion, disagreements arise between the
union lawyer and the grievant over litigation strategy or tactics,
for example whether to call certain witnesses or present certain
evidence or theories. Sometimes disagreements arise out of con-
flicts between bargaining unit members, in cases involving
fights, sexual harassment, or competition for promotions, for
example. Sometimes disagreements arise because union inter-
ests differ from the grievant’s interests.

D. Conflict. The potential for conflict between the union and its
lawyer, on the one hand, and the grievant on the other, poses
the questions what, and when, the grievant should be told about
the attorney-client relationship.

II. The Law. It is generally recognized that the client is the union,
not the grievant. Applying this principle, courts hold that union
lawyers are immune, under 29 U.S.C. § 185(b), various state
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labor statutes, and for “sound policy reasons,” from legal malpractice
claims brought by grievants dissatisfied with representation in the
grievance arbitration process, and that union lawyers are not dis-
qualified from representing unions defending breach of the duty
of fair representation (“DFR”) claims brought by dissatisfied
grievants arising out of the grievance arbitration process partici-
pated in by those same lawyers.

A. Peterson v Kennedy, 771 F2d 1244 (9th Cir., 1985), cert.
denied, 475 U.S. 1122 (1986):

1. “We believe that sound policy reasons as well as established
precedent compel the conclusion that attorneys who perform
services for and on behalf of a union may not be held liable
in malpractice to individual grievants where the services the
attorneys perform constitute a part of the collective bar-
gaining process.” (At 1256)

2. “We recognize that there are cases in which an attorney rep-
resents the union in an arbitration proceeding, but the
underlying grievance belongs to a particular union mem-
ber who has a very real interest in the manner in which the
grievance is processed. That union member surely is jus-
tified in expecting the attorney to perform in a competent
and professional manner; a portion of his dues is paid to
enable the union to represent his interests vis-a-vis his
employer effectively in all stages of the collective bargaining
process. Nevertheless, when the union is providing the ser-
vices, it is the union, rather than the individual business agent
or attorney, that represents and is ultimately responsible to
the member.” (At 1258)

3. “Although the attorney may have certain ethical obligations
to the grievant, his principal client is the union that has
retained him, is paying for his services, and is frequently
the party to the arbitration proceedings.” (At 1258)

4. “If an attorney’s conduct falls within the arbitrary, dis-
criminatory or bad faith test ..., the union member may sue
the union for breach of the duty of fair representation. We
also note that nothing we have said limits a union’s right
to sue its attorney for malpractice or for breach of contract,
and to compensate a union member out of the recovery for
any damages he may have suffered. * * * Our decision does
not preclude malpractice suits by union members who
have themselves retained counsel to process grievances on
their behalf....” (At 1259)

B. Breda v Scott, 1 F3d 908, 909 (9th Cir., 1993):

“We explained in Peterson v Kennedy ... that ‘attorneys who
perform services for and on behalf of a union may not be
held liable in malpractice to individual grievants where the
services the attorneys perform constitute a part of the col-
lective bargaining process.’ The grievance hearing was
part of the collective bargaining process. * * * We make no
distinction between in-house and outside union counsel. *
* * All of [the union lawyer’s] services were performed for
the union as part of the collective bargaining process. [The
lawyer] and his firm are immune from liability.”

C. Adamo v Hotel, Motel, Bartenders, Cooks and Restaurant
Workers’ Union, 655 F Supp 1129 (ED Mich., 1987):

“In a labor dispute with an employer it is the union which
carries on the dispute. The member’s rights must be exer-
cised through the union and it is the union which is the client
of the law firm.”

D. More Cases Holding No Malpractice Liability: Arnold v. Air
Midwest, 100 F3d 857, 863 (10th Cir., 1996) (“We hold that [the
union attorney] is immune from suit, and any claims [for mal-
practice and fiduciary duty breach] against [the union attorney]
are subsumed by the union’s duty of fair representation.”); Best
v Rome, 858 F Supp 271 (D Mass., 1994), aff’d, 47 F3d 1156
(1st Cir., 1995) (“It is well established that although a union
attorney may have some ethical obligations to a grievant, the
attorney’s principal client is the union, which has retained the
attorney, pays for any legal services, and is often the party to
the arbitration proceedings.”); Waterman v Transport Workers’
Union Local 100, 8 F Supp 2d, 363, 370, 371 (SD NY, 1998)
(“the principle that individual union members and agents are
immune from suit” under 29 U.S.C. § 185 “has been expanded
to include law firms and individual attorneys who act as agents
of a union in various contexts set forth in the CBA.”); Mont-
plaisir v Leighton, 875 F2d 1, 1-2 (1st Cir., 1989) (PATCO
lawyers immune from malpractice suit alleg-
ing they “encouraged the
unlawful [air traffic con-
trollers’] strike and negligently
advised union members (plain-
tiffs included) that they ran no
significant risk of losing
their jobs by participating
in the walkout.” None of the
plaintiffs “had an individual
attorney-client relationship with defendants.... Rather, defen-
dants were retained by and acted on behalf of PATCO while con-
ducting the pre-strike counseling at which this litigation is
aimed.”); Bonnell v Lorenzo, CA No. 99-71155 (ED Mich., Dec.
19, 1999 Opinion and Order) (Judge P. Borman) (citing Peter-
son v Kennedy with approval in a Michigan case governed by
PERA).

E. More Cases Holding No Conflict Of Interests: Hague v United
Paperworkers International Union, 949 F Supp 979, 987 (ND
NY, 1996) (“Plaintiff next asserts that because he was not told
that [the union], rather than he, was [the lawyer’s] client, a con-
flict of interest was present to which plaintiff did not consent”
and that “this conflict violated the duty of fair representation.”
* * * “It is clear that [the union] was [the lawyer’s] client at the
arbitration hearing, as evidenced by the caption on the opinion
and award.... That relationship did not give rise to a conflict of
interest with respect to plaintiff.”); Tisby v Buffalo General Hos-
pital, 157 FRD 157 (WD NY, 1994) (union lawyer not dis-
qualified in DFR case); Griesmer v Retail Store Employees
Union Local #1393, 482 F Supp 312 (ED PA, 1980) (same);
Gwin v National Marine Engineers Beneficial Ass’n, 966 F Supp
4, 7 (D DC, 1997) (“It is well established, as a matter of law,
that an attorney handling a labor grievance on behalf of a union
does not enter into an ‘attorney-client’ relationship with the
union member asserting the grievance.”)
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F. Caveat. Some courts suggest there may be circumstances in
which the union lawyer creates an attorney-client relationship
with the grievant based on the nature of the lawyer’s services
and communications, or at least that the lawyer has some eth-
ical obligation to the grievant. For example, in Adamo, 655 F
Supp at 1129-1130, while Judge Cohn wrote “it is the union
which is the client of the law firm,” he also wrote that there “is
nothing in this record to suggest any conflict of interest or that
any member of the law firm will be required to testify on other
than formal matters at trial” or “to suggest that any confidences
were exchanged between the plaintiff and the law firm, or that
[at] any time the plaintiff looked to the law firm as his lawyers.”
Judge Cohn’s list suggests circumstances the presence of
which, at the least, may cloud the bright line rule suggested by
Judge Cohn’s earlier statement: conflict of interest, the need for
substantive testimony by the union lawyer in the DFR case, the
grievant communicating confidences to the lawyer (but, pre-
sumably, not to the union), and the grievant’s perception and
expectations (presumably reasonable, and sufficient to create
an implied attorney-client relationship). Adamo is not the only
case that suggests different circumstances may warrant a dif-
ferent result. See e.g., Griesemer, 482 F Supp at 315 (“[P]lain-
tiff admitted she had her own attorney .... No confidential rela-
tionship developed between plaintiff and [the union lawyer]
under these circumstances.”); Best, 858 F Supp at 276-277
(“plaintiff has not introduced any ... proof of an oral or writ-
ten contract indicating that he had procured [the union lawyer’s]
services for the grievance action ... Defendants have introduced
substantial evidence establishing that plaintiff should have
known that defendant represented only the union.”)

See also, Bonnell v Lorenzo, CA No. 99-71155 (ED Mich., Dec.
19, 1999 Opinion and Order) (Judge P. Borman) (applying
Michigan law, whether an attorney-client relationship exists is
“a question of law,” “based on contract”; plaintiff has the bur-
den of establishing “the existence of an attorney-client rela-
tionship (the duty)”; rejects plaintiff’s argument that an attor-
ney-client relationship existed because he “was allowed to
believe that [the union attorney] was his attorney for present-
ing his position regarding his disciplinary action”; “under
Michigan law, a purported client’s subjective belief is insuffi-
cient to establish an attorney-client relationship where none
exists.”)

This outline does not cite all cases on the subject. There are a
number of unpublished decisions, including several that devi-
ate from the mainstream. Consult Westlaw or LEXIS for the
complete word.

III. The Ethical Rules. The Michigan Rules of Professional
Conduct (“MRPC”) address the “Organization as Client” in Rule
1.13, and, in other rules, conflicts and obligations to unrepresented
individuals.

A. MRPC 1.13(a): “A lawyer employed or retained to represent
an organization represents the organization as distinct from its
directors, officers, employees, members, shareholders, or other
constituents.” The comment to MRPC 1.13 pro-
vides: “The duty defined in this rule applies
to unincorporated associations.”

B. MRPC 1.13(d): “In dealing with an orga-
nization’s ... members ... or other con-
stituents, a lawyer shall explain the
identity of the client when the lawyer
believes that such explanation is nec-
essary to avoid misunderstandings
on their part.”

C. The comment to MRPC 1.13 pro-
vides: “The fact that the organization
is the client may be quite unclear to
the organization’s officials and
employees.... The result of such a
misunderstanding can be embar-
rassing or prejudicial to the individual.... The lawyer should take
reasonable care to prevent such consequences.”

D. MRPC 1.13 differs from American Bar Association Model Rule
of Professional Conduct (“ABA-RPC”) 1.13. ABA-RPC 1.13(a)
does not list the organization’s “constituents” as does MRPC
1.13(a). ABA-RPC 1.13(a) reads: “A lawyer employed or
retained by an organization represents the organization acting
through its duly authorized constituents.” ABA-RPC 1.13(d)
defines the obligation to address the “identity of the client” dif-
ferently than MRPC 1.13(d). ABA-RPC 1.13(d) reads: “In deal-
ing with an organization’s ... members ... or other constituents,
a lawyer shall explain the identity of the client when it is appar-
ent that the organization’s interests are adverse to those of the
constituents with whom the lawyer is dealing.”

What is the significance of the difference between requiring
explanation based on the lawyer’s belief that explanation is “nec-
essary to avoid misunderstandings” (the Michigan standard) and
requiring explanation when it is apparent that the organization’s
interests are adverse to the member’s (the ABA standard)? In
one sense, the Michigan standard may be more relaxed, rely-
ing on the lawyer’s belief (apparently, “the” lawyer’s actual
belief, not an abstract “reasonable lawyer’s” belief) while the
ABA uses an objective standard (“it is apparent”). In another
sense, the Michigan standard may be more demanding; it is
directed at avoiding “misunderstandings,” a low threshold,
while the ABA standard is not triggered unless there is an
“apparent” conflict (the “interests are adverse”).

The MRPC comment differs from the ABA-RPC comment, too.
The former focuses on the fact that “the organization is the client
may be quite unclear to the organization’s officials and employ-
ees [not mentioning members]” while the latter focuses not on
misunderstanding or lack of clarity, but on “adversity of inter-
est.” The ABA-RPC comment provides: “Whether such a
warning [advice as to client identity and “the conflict or poten-
tial conflict of interest”] should be given by the lawyer for the
organization to any constituent individual may turn on the facts
of each case.” That helps.
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E. MRPC 1.13(e): “A lawyer representing an organization may also
represent any of its ... members ... or other constituents, sub-
ject to the provisions of Rule 1.7.”

F. MRPC 1.7(a): “A lawyer shall not represent a client if the rep-
resentation of that client will be directly adverse to another
client, unless: (1) the lawyer reasonably believes the repre-
sentation will not adversely affect the relationship with the other
client; and (2) each client consents after consultation.”

G. MRPC 1.7(b): “A lawyer shall not represent a client if the rep-
resentation of that client may be materially limited by the
lawyer’s responsibilities to another client or to a third person,
or by the lawyer’s own interests, unless: (1) the lawyer rea-
sonably believes the representation will not be adversely
affected; and (2) the client consents after consultation. When
representation of multiple clients in a single matter is under-
taken, the consultation shall include explanation of the impli-
cations of the common representation and the advantages and
risks involved.”

H. MRPC 4.3: “In dealing on behalf of a client with a person who
is not represented by counsel, a lawyer shall not state or imply
that the lawyer is disinterested. When the lawyer knows or rea-
sonably should know that the unrepresented person misun-
derstands the lawyer’s role in the matter, the lawyer shall
make reasonable efforts to correct the misunderstanding.”

I. MRPC 1.2(a), in part: “A lawyer shall abide by a client’s
decision whether to accept an offer of settlement[.]”

IV. The Practicalities.

A. Miranda Warnings? “I am the lawyer for the union. I am not
your personal lawyer.”

1. “You have the right to a personal lawyer.” Only a limited
right. See. e.g., Castelli v Douglas Aircraft Co., 752 F2d
1480, 1483, 1484 (9th Cir., 1984) (no DFR breach for union
to refuse to permit grievant’s privately-retained lawyer to
attend or participate in grievance arbitration proceedings;
“no court has adopted the rule that employees are entitled
to independently retained counsel in arbitration proceedings,
or that the exclusion of such attorneys from arbitration vio-
lates the duty of fair representation ... In addition, an
examination of federal labor statutes suggests disfavoring
the involvement in grievance proceedings of attorneys pri-
vately retained by union members ... it is our view that the
policy of exclusive representation generally requires that the
union, rather than privately retained counsel, deal with an
employer in the settlement of employee grievances.”);
Garcia v Zenith Electronics Corp., 58 F3d 1171, 1179 (7th
Cir., 1995) (“Unions are given considerable discretion in
handling grievance procedures. This discretion includes the
right to limit the role of outside attorneys in the grievance
process.”); Seymour v Olin Corp., 666 F2d 202, 209, 210
(5th Cir., 1982) (although the “exclusive right to represent
employees in the grievance process allows the union to limit
the participation of privately retained counsel in grievance
proceedings” [citing, inter alia, Schleper v Ford Motor Co.,
107 L.R.R.M. 2500, 2502 (ED Minn., 1980) (rejecting DFR
claim where union refused to allow the grievant’s “privately-
retained attorney to aid in preparation of his grievance and

to advise plaintiff at the hearing”)], it is arbitrary for a union
to condition grievance representation on the grievant’s
“firing” his personal lawyer); Malone v U.S. Postal Service,
526 F2d 1099, 1102, 1106 (6th Cir., 1975) (rejecting
employee’s argument that “he was entitled to have his
attorney, not the union, represent him in the grievance
proceedings.”; “We hold that neither the National Labor
Relations Act, nor the Postal Reorganization Act require an
employer to meet with any representative of an employee
other than the exclusive bargaining representative in order
to settle an employee grievance.”); Baxter v United Paper-
workers Int’l Union Local 7370, 140 F3d 745 (8th Cir.,
1998) (no DFR breach for union to exclude grievant’s per-
sonal attorney from the arbitration hearing, or to change arbi-
trators and delay the hearing to ensure exclusion.)

2. Building Confidence? “Don’t worry about the fact that I am
the lawyer for the union and not your personal lawyer.
Everything is okay, for now. Your interests and the union’s
interests are the same. Of course, if later you refuse to accept
a reasonable settlement, or we have some disagreement
about arbitration strategy, or resources, or if eventually you
file a DFR suit, that may change. Let’s cross that bridge
when we come to it. For now, trust me.”

B. When And How To Address The Attorney-Client Relationship
With The Grievant? If “Miranda warnings” on what MRPC
1.13(d) calls “the identity of the client” are appropriate, when
should they be given: at the first communication between the
lawyer and the grievant, or when the potential for conflict arises
(e.g., when the employer makes a settlement offer or there is
a strategic or tactical disagreement), or when an actual conflict
arises (e.g., when the union decides to accept a settlement that
the grievant objects to, or when the union makes a judgment
not to call a witness that the grievant wants to call, or when the
settlement terms are acceptable to the union and the grievant
but the employer conditions settlement on a release covering
matters beyond the collective bargaining agreement)?

Should the “Miranda warnings” be given in
writing? Should the grievant be asked to
sign an acknowledgement of receipt, or of
understanding?

What should the “Miranda warnings”
say? How should disclosure be made
without diminishing, or destroying, the
grievant’s confidence in the union and the
union lawyer?

What is the impact of including mat-
ters beyond the collective bargaining
agreement in settlement discussions?
What is the proper balance between serving the union and the
grievant by giving advice on an offered settlement that would
waive rights beyond the collective bargaining agreement (e.g.,
specific waiver of a pending EEOC or NLRB charge) on the
one hand, and protecting the union by not assuming responsi-
bility beyond that of the collective bargaining representative,
on the other? ■
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UNDOCUMENTED WORKER
GUIDELINES

Adele Rapport
Regional Attorney, EEOC1

The EEOC issued Enforcement Guidance — Remedies Avail-
able to Undocumented Workers Under Federal Employment Dis-
crimination Laws (“Guidance) on October 22, 1999. This article
highlights the provisions of the guidance and address issues
related to undocumented workers.

I. INTRODUCTION
The 1999 Guidance replaces the Commission’s 1989 guidance

on the same issue. There are several reasons for the issuance of the
new, and different, guidance on this issue. The 1989 guidance did
not allow for reinstatement or back pay as remedies for undocu-
mented workers. Since the 1989 Guidance, the law has changed
in important respects. In 1995 the NLRB and the Second circuit
concluded that unauthorized workers are eligible for back pay in
A.P.R.A. Fuel Oil Buyers Group, 320 N.L.R.B. 408, 151 L.R.R.M.
1209 (1995) aff’d N.L.R.B. v A.P.R.A. Fuel Oil Group, 134 F.3d
50 (2d Cir. 1997). Additionally, the Supreme Court determined that
employees who engage in wrongdoing cannot be completely
barred from relief and are entitled to back pay up until the time that
the employer discovered the wrongdoing. McKennon v Nashville
Banner Publishing Co., 513 U.S. 352 (1995). Finally, in 1991 Title
VII was amended to add additional remedies that were not avail-
able when the 1989 guidance was issued. 42 U.S.C. §1981a.
Guidance at 2-3.

The rights and responsibilities of employers with regard to
unauthorized workers is also addressed in the Immigration Reform
and Control Act, 8 U.S. C. §1324a (“IRCA”). Under IRCA it is
unlawful to employ individuals not legally authorized to be
employed in the United States. It is also unlawful for employers
to discriminate against citizens, nationals and non-citizens who have
work authorizations. 8 U.S.C. § 1324b(a) (1). IRCA also prohibits
discrimination based on citizenship status. This prohibition applies
to employers with four or more employees. 8 U.S.C. § 1324b (A)
(1) (B).

The purpose of IRCA is to discourage employers from hiring
unauthorized workers and to protect authorized workers from
discrimination. Allowing unauthorized workers to obtain back
pay, compensatory and punitive damage awards under Title VII is
consistent with IRCA’s purposes. Such awards will deter employ-
ers from hiring unauthorized workers under the assumption that
these workers will not be able to effectively protest unlawful
treatment. If such awards are not available, employers will have an
incentive to seek out and hire unauthorized workers, pay them less
than their co-workers and otherwise discriminate against them, as
they will have minimal if any exposure to liability under the fed-
eral anti-discrimination laws.2

II. FEDERAL PROTECTIONS FOR UNAUTHORIZED
WORKERS

A. Protection Of Undocumented Workers.
All of the federal anti-discrimination laws protect unauthorized

workers from discrimination. EEOC v Hacienda Hotel, 881 F. 2d
1504 (9th Cir. 1989) But see Egbuna v Time Life Libraries, Inc.,

153 F. 3d 184 (4th Cir. 1998) cert, denied 119 S. Ct. 1034 (1999).
Guidance at 5-6. The rules of evidence for liability are the same
as for any action under these statutes.

B. Remedies available for Undocumented Workers
Under Title VII.

There are several remedies available to unauthorized (and
authorized) workers under Title VII. Non-monetary relief is avail-
able to plaintiffs and is aggressively sought by the EEOC. These
remedies include cease and desist provisions, requirements for cor-
rective measures (e.g., changes in harassment reporting procedures,
notice posting, and recruitment expansion to non-traditional
sources). The Detroit District Office also requires training in all
cases. While unauthorized workers may not benefit directly from
such relief, the public will benefit.

1. Reinstatement may be available for undocumented
workers in certain circumstances. Reinstatement or instate-
ment is a more complex matter. Individuals hired before Novem-
ber 1986 are entitled to reinstatement. Individuals hired after
November 1986 may be entitled to reinstatement only if they can
satisfy IRCA verification requirements within a reasonable period
of time. For example, they could leave the United States and then
reenter lawfully. This type of reinstatement order was approved in
Sure-Tan v. NLRB, 467 U.S. 883 (1984) and A.P.R.A., supra.

2. Damages remedies are available to undocumented
workers. As other victims of Title VII discrimination, unauthorized
workers are entitled to back pay and other damages. Employers
could assert that such an award is in conflict with the purposes of
the immigration laws, but such an argument is likely to be unavail-
ing. In fact such awards deter employers who may consider the
penalties under the immigration laws a small price to pay for the
benefit of hiring low paid undocumented workers. Moreover, fail-
ure to impose monetary damages on employers who discriminate
against undocumented workers would allow such employers to
profit from their own wrongdoing. Guidance at 9.

The EEOC concedes that back pay can be limited by the
unavailability of the worker.3 Undocumented workers will be con-
sidered unavailable only if they were out of the country and not
legally eligible to return during the back pay period. See A.P.R.A.,
134 F.3d at 54; Local 512. Warehouse and Office Workers Union
v NLRB, 795 F.2d 705 (9th Cir. 1986); contra, Del Rey Tortilleria
v. NLRB, 976 F.2d 1115 (7th Cir. 1992). The Commission explains
its rationale for this position in the Guidance at pages 10-11. Thus,
while Sure-Tan did reverse the back pay award, it did so because
the evidence that the plaintiffs would have been working during
the time periods was insufficient, not because they were not enti-
tled to such relief as a matter of law. Sure-Tan, 467 U.S. at 903.
Moreover, there is NLRB precedent holding that the legal status
of the employee is irrelevant in determining eligibility for back pay.
A.P.R.A., supra, citing Local 512, 795 F.2d 705.757. (9th cir.
1986). See also McKennon, supra, holding that employee wrong-
doing does not bar monetary relief. Guidance at 11.

Compensatory damages, punitive damages or liquidated dam-
ages (under the EPA and ADEA) may also be available to undoc-
umented workers. In fact such damages are often highly appropriate
in the cases brought by these individuals, as the facts often include
abusive and intimidating treatment and egregious violations of the
anti-discrimination laws.4



3. Undocumented workers are protected by the anti-
retaliation provisions. The Guidance notes that undocumented
workers are particularly vulnerable to threats to report them to the
INS. Such conduct would be unlawful retaliation if the threat or
an actual report is made because the employee engaged in protected
activity. Guidance at 12. If the employer acquired information about
the workers’ unauthorized status after the worker complained
about discrimination, the Commission will investigate whether the
information was obtained in a retaliatory investigation. If retalia-
tion is found, the worker will be entitled to damages for the retal-
iation, regardless of their work status.

The Milwaukee District Office of the EEOC and the NLRB
recently settled a national origin/retaliation suit against Holiday Inn
Express where employees were fired while in the process of orga-
nizing a union. The employer discharged them and turned them in
to the INS. The EEOC determined that this conduct was retalia-
tory. The employer paid $7,000 backpay and $1,000 in compen-
satory damages to the workers.5

4. Potential employer defenses to suits by undocumented
workers. Employers may raise standard defenses to cases brought
by undocumented workers, including failure to utilize effective anti-
harassment and grievance mechanisms, mixed motive and after-
acquired evidence. Unauthorized status itself may support the
mixed motive or after-acquired evidence defense. Employers who
prevail in establishing these affirmative defenses may prevail
completely or limit recovery to injunctive relief and attorney fees
(in mixed motive cases) or to back pay until the date of the discovery
of the unauthorized status (in after-acquired evidence cases).
Guidance at 13.

III. CONCLUSION

The 1999 Guidance on undocumented workers represents a
substantial change from the 1989 Guidance. Most notably, it is the
Commission’s position that undocumented workers are entitled to
back pay, other kinds of damages, and injunctive relief. They also
may be entitled to reinstatement depending on the year of their entry
into the U.S. and/or their ability to satisfy federal immigration
requirements within a reasonable period of time. The requirement
that employers be liable for damages is fully consistent with
IRCA hiring provisions as damage awards will deter employers
from hiring undocumented workers.

— END NOTES —

1Adele Rapport is the Regional Attorney for the Detroit District Office of the EEOC. The views
stated in this article are her own and do not constitute EEOC policy or guidance.

2In Sure-Tan v NLRB, 467 U.S. 883 (1984), the Supreme Court held that the NLRA covers undoc-
umented workers and explained that enforcing the statute in such manner will achieve the pur-
pose of discouraging employers from hiring unauthorized workers, as there will be no incen-
tive to do so because they will be liable for violations of the NLRA regardless of the status
of the workers. Id. at 893-94.

3The exceptions to a requirement to pay back pay do not apply to individuals who were under-
paid while they were working, harassed, not promoted, demoted or otherwise discriminated
against in their terms and conditions of employment. Such individuals are entitled to the full
relief available to other workers bringing such claims.

4Attorneys fees and costs are also available remedies. Guidance at 12.

5The EEOC has also successfully defended summary judgment motions in two English only
cases where Hispanic employees were discharged for violating an English only rule. See EEOC
v. Premier Operator Services, Inc., 75 F. Supp. 2d 550 (N.D. TEX 1999), EEOC v. Synchor-
Start Products, Inc., 29 F. Supp. 2d 911 (N.D. ILL 1999). ■
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RICHARD J. FRITZ

REMEMBERED
Patricia Nemeth
Nemeth Burwell

It is hard to believe that it has been over a year since
Labor and Employment Section member Richard J. Fritz
died, after an almost 50 year career in labor law. As we all
work hard to build our practices and to represent our clients,
often in harsh contests, Dick’s life should remind us that one
can be a good person and a good lawyer. In the end, our
knowledge, our frankness, and our character serve our
client’s best interest and the profession’s best interest.

I was fortunate to have worked with Dick for seven years
at Stringari, Fritz, et. al. Much of what I learned from Dick
is not published in cases, articles, or treatises and was not
taught in law school. He made many substantive contribu-
tions to the practice, to his colleagues and to his clients but
perhaps his greatest contribution was in the professional
example he set.

Dick was well respected by both labor and management
counsel and representatives alike. In this age of incivility, he
was civil. In this age of disrespect, he respected others and
they respected him. He loved this area of the law and it
showed in the excellent quality of his work and the reputa-
tion he enjoyed in the legal community.

In approximately 1950, Dick organized the first con-
tractors’ association formed in Michigan, the Poured Con-
crete Wall Association. In the “early” years, in 1961, Dick
wrote what became “the” handbook for management rep-
resentatives when negotiating a contract: Employer’s Hand-
book for Labor Negotiations. In 1963, Dick wrote what would
become the seminal handbook for management in dealing
with union organizing drives: Management Electioneering
Guide.

Dick was truly a scholar of the law, unafraid to tackle new
areas of labor and employment law. Throughout his career,
his work was published numerous times and included “A Top-
ical Comparison between the Americans with Disabilities Act
and the Michigan Handicappers’ Civil Rights Act” and “A
Topical Guide to the FMLA.” He regularly authored chapters
published in the Michigan Public Employment Relations
Manual. He also served as a speaker for the Institute of Con-
tinuing Legal Education, the American Arbitration Associa-
tion, the University of Michigan and Wayne State University.
He was an adjunct professor for the UM graduate school, busi-
ness administration. In addition, he served as a delegate to the
Sixth Circuit Judicial Conference on five occasions.

Perhaps no one sums up Dick’s contributions better than
J. Thomas Lenga, then State Bar president:

Dick Fritz demonstrated in everything he did those high
standards of professionalism, dignity and civility to
which we all should aspire. In his example, he taught
lawyers around him that great achievements come not
from rudeness or aggression, but from courtesy, respect,
and a firm grasp of legal principles. He was a giant in our
profession and his conduct which elevated him was
done with great humility. And so, when I think of the
embodiment of all the attributes that make a lawyer great,
Dick Fritz fit that profile. And thus was his great service
to his fellow lawyers, the clients he served, and the
public.

Let us all hope the same can be said for us.



Page 12 LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2000)

NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Seven
National Labor Relations Board

For those of you who like to plan ahead, the Bernard Gottfried
Memorial Labor Law Symposium will be held this year at Wayne
State University on Thursday, October 19, 2000. While the details
of the Symposium are still in the planning stage, NLRB General
Counsel Leonard Page has agreed to be our featured luncheon
speaker. I hope that we can have a good turnout for Leonard and,
of course, for the other speakers who give so much to this program.

In a recent case the Board requested that amicus briefs be filed
on the General Counsel’s argument that employers be required to
“provide” to the agency, not just “make available,” personnel
records necessary to make compliance determinations. Ferguson
Electric Co., 34-CA-7875. The General Counsel argued that in the
Ferguson case and all future cases the above mentioned change
should be made in the standard language requiring the production
of such records. The Board has asked the parties and “interested
amici” to file briefs addressing whether it has authority to require
an employer to produce such records at an office of the Board;
whether there is a need for such a requirement in all cases involv-
ing backpay and the public policy implication for and against such
a requirement. The Board also sought input on the standards that
should be applied regarding “the locus and timing for delivery of
the records” and how any conflicts should be resolved.

General Counsel Page has recently spoken publicly about
NLRB remedies and the need to “explore remedial initiatives
designed to meet the challenges of the changing workplace.”
While commenting on the need for remedial measures such as
interim bargaining orders and various other “restorative remedies,”
the General Counsel also noted that he was also exploring ways
to improve Board notices including inter alia a proposed model
notice drafted in layperson’s language and explaining what the
NLRB is and an employee’s rights under the Act. He also noted
that with the increased use of e-mail and electronic bulletin boards,
it may be appropriate to request that NLRB notices be posted
through such electronic media. The General Counsel has also asked
regional directors to be watchful for cases where “frontpay” may
be an effective remedy. “Frontpay is a monetary award for loss of
anticipated future earnings resulting from past discrimination.”
While computing frontpay may be difficult, federal courts have
awarded frontpay under a number of federal statutes, especially in
circumstances where reinstatement was not feasible. The General
Counsel is also looking at “consequential damages” to fully make
whole discriminatees for their losses. Such damages could include
the discriminatee’s loss of a car, house or even damage to a credit
rating. The General Counsel has also indicated an interest in
putting before the Board a case that would present the issue of com-
pounding interest on backpay awards on a daily basis.

The next meeting of Region Seven’s Local Practice and Pro-
cedure Committee will be held at the same time as the State Bar’s
annual meeting in September. If you have any questions or issues
that you want the Committee to address, please feel free to sub-
mit them to me or any Committee member. ■

ATTEND THE LEL
SECTION’S FABULOUS

ANNUAL BUSINESS
MEETING, CLE
PROGRAM, AND

DINNER
The Labor and Employment Law Section will hold

its annual business meeting, CLE program, and dinner in
conjunction with the State Bar of Michigan’s 65th Annual
Meeting at the Cobo Conference/Exhibition Center in
Detroit. The LELS events will be held on Wednesday,
September 20, 2000.

Events will begin with the annual business meeting
at 2:00 p.m. The agenda will include election of LELS
Council members. The CLE program will immediately
follow the business meeting, beginning, due to the tradi-
tional speed, precision and efficiency of the business
meeting, at approximately 2:15 p.m.

The CLE program will include panels and speakers
on workplace privacy, non-compete agreements, new
procedures and operations at the Michigan Department
of Civil Rights, Internet use for employment lawyers, and
the impact of Fair Credit Reporting Act on the workplace.

The CLE program will be followed by cocktails, hor
d’oeuvres and the usual sumptuous gourmet banquet. The
dinner speaker will be radio and television political com-
mentator Tim Skubick, host of public television’s “Off the
Record.”

Watch your mail for details and registration infor-
mation.



U.S. SUPREME
COURT
UPDATE

Andrew M. Mudryk
The Law Offices of Andrew M. Mudryk

Employers May Require Employees to Use Accrued 
Comp Time

The Supreme Court has ruled that employers may require
employees to use accrued compensatory time under the Fair labor
Standards Act of 1938 (FLSA), 29 USC 201 et seq. In Christensen
v Harris County, No. 98-1167, 2000 US LEXIS 3003 (May 1,
2000), plaintiffs, employees of a county sheriff’s department,
filed suit against the county, claiming that the employer’s policy
of requiring employees to schedule time off to use accrued comp
time violated the FLSA. The Supreme Court disagreed and affirmed
the court of appeals decision rejecting their claim.

Under the FLSA, states and their political subdivisions may
compensate non-exempt employees by granting them comp time
in lieu of time and a half for hours worked over 40 per week. 29
USC 207(o). Employers must either pay the overtime worked or
grant comp time within a “reasonable period” after the employee
makes the request. The court held that nothing in the act prohibits
an employer from requiring an employee to use accrued comp time
instead of paying the employee for the overtime he or she works.

The court also refused to follow a Department of Labor
(DOL) opinion letter stating that an employer may compel the use
of comp time only if the employee has previously agreed to such
a practice. although the DOL letter was “entitled to respect” under
Skidmore v Swift & Co., 323 US 134, 140 (1944), that considera-
tion is only rquired when the opinion has the “power to per-
suade.” Id. The court found the opinion letter unpersuasive and
rejected the DOL’s interpretation.

Employees Do Not Have Causes of Action Under RICO For
Conspiracy to Commit Wrongful Termination

An employee who was terminated for reporting directors’ and
officers’ acts of racketeering did not state a claim under the anti-
conspiracy provision of the Racketeer Influenced and Corrupt Orga-
nizations Act (RICO), 18 USC 1961 et seq. Since the termination
was not an act of racketeering, the employee did not have a cause
of action even though defendants terminated him in furtherance of
a RICO conspiracy. Beck v Proupis, No. 98-1480, 2000 US Lexis
2999 (April 26, 2000).

Plaintiff was a former president, CEO director, and shareholder
of an insurance holding company. When plaintiff discovered that
defendants, certain directors and officers of the company, had been
engaging in acts of racketeering, he contacted regulators to report
the unlawful activity. Defendants then orchestrated a plan to
remove plaintiff from the company.

Plaintiff brought suit under various RICO provisions, includ-
ing 18 USC 1962(d), for conspiracy to commit acts of racketeer-
ing. Plaintiff’s theory was that his injury was caused by an overt

act — the termination of his employment — done in furtherance
of defendants’ conspiracy; therefore, 18 USC 1963(c) (engaging
in the conduct of the enterprise’s affairs through a pattern of rack-
eteering activity) provided a cause of action. However, the district
court disagreed and held that employees who are terminated for
refusing to participate in RICO activities, or who threaten to
report RICO activities, do not have standing to sue under RICO for
damages from their loss of employment. The court of appeals
affirmed, holding that a cause of action for conspiracy to commit
acts of racketeering must be based on an underlying overt act of
racketeering.

The Supreme Court resolved a conflict among the circuit courts
and affirmed. Looking at the state of the law at the time Congress
enacted RICO, the court recognized that a conspiracy claim was
not an independent cause of action, but had to be based on the tor-
tious acts of at least one of the conspirators. The court concluded
that an overt act that was not an act of racketeering or otherwise
wrongful under RICO was not sufficient to give rise to a claim for
conspiracy. Since plaintiff’s termination was not wrongful under
any of RICO’s substantive provisions, he failed to state a claim for
conspiracy.

Court Rules on Proper Venue for Motions to Confirm, Vacate,
or Modify Arbitration Awards under the FAA

In Cortez Byrd Chips, Inc v Bill Harbert Construction Co., 120
S.Ct. 1331 (2000), the Supreme Court held that motions to con-
firm, vacate, or modify arbitration awards may be brought in the
district where the award was made or in any district proper under
the general venue statute. Under the venue provisions of the Fed-
eral Arbitration Act (FAA), parties may agree to have a specific court
enter judgment pursuant to the arbitration agreement. 9 U.S.C. 9.
The FAA further provides that the district court for the district where
the arbitration award was made “may” make an order vacating or
modifying the award. 9 U.S.C. 10-11. In Cortez Byrd Chips, Inc.,
the court concluded that although “the mere use of ‘may’ is not nec-
essarily conclusive of congressional intent to provide for a per-
missive or discretionary authority,” the FAA’s statutory history indi-
cated that a permissive view of the statute’s venue provisions should
prevail, 120 S. Ct. at 1336, 1339.

Court Delays Decision in ADA Suits against States
In the last issue of Lawnotes, we reported that the Supreme

Court had granted certiorari in two consolidated Americans with
Disabilities Act, 42 USC 12101 et seq., cases against state defen-
dants. Alsbrook v Arkansas, 2000 US Lexis 996 (Jan. 25, 2000).
Fortunately for the parties, but unfortunately for lawyers seeking
clarification of the law, those cases were settled. 120 S.Ct. 1265
(2000). However, the court has announced that it will hear an appeal
of the same issue in another case. University of Alabama v Gar-
rett, No. 99-1240, 2000 US Lexis 2531 (April 17, 2000).

Decisions to Watch for
The Supreme Court is expected to issue decisions in the fol-

lowing cases in the near future: Eastern Associated Coal Corp. v
United Mine Workers, No. 99-1038: whether courts must uphold
arbitration awards requiring reinstatement to safety sensitive posi-
tions of employees who test positive for illegal drugs. Reeves v
Sanderson Plumbing Products, 120 S.Ct. 444 (1999): whether direct
evidence of discriminatory intent under the Age Discrimination in
Employment Act, 29 USC 621 et seq., is necessary to survive a
motion for summary judgment. ■
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SIXTH CIRCUIT ADDRESSES
ERISA, TITLE VIII, FLSA,

ADA AND ADEA
Gary S. Fealk

Vercruysse Metz & Murray, P.C.

Between February and April 2000, the Sixth Circuit published
21 cases dealing with labor and employment issues. The full text
of Sixth Circuit decisions are available on the Internet at:
“http://pacer.ca6.uscourts.gov/opinions/main.php”.

ERISA - Company Can’t Save On Benefit Costs By
Discharging Employees.

In Pennington v. Western Atlas, 202 F.3d 902 (6th Cir. 2000),
the Sixth Circuit upheld judgments of $348,090 and $135,002 against
an employer who laid off employees prior to their 65th birthdays
in order to reduce pension benefit expenses. The court noted that
to prosecute a claim of discrimination under ERISA, an employee
must show that an employer had a specific intent to violate ERISA.
In the absence of direct evidence of such discriminatory intent, the
employee can show the employer engaged in prohibited conduct for
the purpose of interfering with the attainment of a right to which
the employee may become entitled. The employee must also show
a causal link between pension benefits and the adverse employment
decision. The employee must further provide evidence from which
a reasonable jury could find that the company’s desire to avoid pen-
sion liability was a determining factor in the employee’s discharge.
Finally, the alleged illegal activity must have a causal connection
to the employee’s ability to receive an identifiable benefit.

FLSA - Visiting Nurses Are Exempt from Overtime Pay
Requirements

Registered nurses making home health care visits are exempt
from the Fair Labor Standards Act’s overtime pay requirements
because they are employed in a professional capacity. Fazekas v
Cleveland Clinic Found. Health Care Ventures, Inc., 204 F.3d 673
(6th Cir. 2000)

Hostile Work Environment - Prison May Be Liable For
Prisoner Conduct

In Slayton v. Ohio Dept. of Youth Services, 206 F.3d 669 (6th
Cir. 2000), the Sixth Circuit refused to overturn a jury award of
$125,000 on plaintiff’s hostile environment claim despite the
contention by the defendant that it is not liable for the conduct of
its inmates. The court held that the general rule against prison lia-
bility for inmate conduct does not apply when the institution fails
to take appropriate steps to remedy or prevent illegal inmate
behavior.

Title VII - Premarital Sex Policy

The trial court erred in granting summary judgment to a
Catholic school defendant which discharged a teacher when she
became pregnant after engaging in premarital sex. The Sixth Cir-
cuit ruled that the plaintiff’s pregnancy discrimination claim and
claim for sex discrimination based on the disparate application of
the defendant’s premarital sex policy must be reinstated because
fact issues existed. Cline v. Catholic Diocese of Toledo, 206 F.3d
651 (6th Cir. 2000).

Title VII - Sex Discrimination

The Sixth Circuit reinstated federal and state sex discrimina-
tion claims by a U-Haul employee who claimed that she was denied
a promotion and fired after her boss said women are not mechan-
ically inclined. Rejecting the district court’s conclusion that the
plaintiff failed to show that she was qualified for the promotion to
repair shop manager, the Sixth Circuit concluded she came forward
with direct evidence of discrimination.

The company asserted that it was illogical to think that sex
motivated the decision not to promote and to fire the plaintiff
because it had promoted her. The court rejected this argument hold-
ing that the sudden decision to fire the plaintiff, considered with
the alleged discriminatory statements, is “suspicious.” Laderach
v. U-Haul of Northwestern Ohio, 207 F.3d 825 (6th Cir. 2000).

Hostile Work Environment - Harassment Of Other
Employees

In Burnett v. Tyco Corp., 203 F.3d 980 (6th Cir. 2000), the dis-
trict court’s grant of summary judgment on plaintiff’s sexual
harassment claims was affirmed by the Sixth Circuit. In so hold-
ing, the court stated that affidavit evidence from other employees
as to alleged incidents of harassment that the plaintiff was not aware
of was irrelevant.

Additional Cases

Brown-Graves Company v. Central States, Southeast and
Southwest Areas Pension Funds, 206 F.3d 680 (6th Cir. 2000)(the
defenses of laches and estoppel are available to a defendant in an
action to recover delinquent pension fund contributions under
ERISA, but were not available to the defendant in this case
because all elements of these defenses were not established). See
also, Trustees of Michigan laborers’Health Care Fund v. Gibbons,
Docket No. 98-1975 (April 7, 2000)

Holiday v. City of Chattanooga, 206 F.3d 637 (6th Cir.
2000)(the district court’s grant of summary judgment on plaintiff’s
ADA claim was reversed because there was some evidence that the
defendant withdrew its offer to hire a police officer because of fears
that he would transmit HIV on the job).

Wyandot v. Local 227, United Food and Commercial Workers
Union, 205 F.3d 922 (6th Cir. 2000) (an arbitration award was
vacated because the arbitrator’s award conflicted with the express
terms of the collective bargaining agreement, imposed additional
requirements not expressly provided for in the agreement, was with-
out rational support derived from the agreement, and was based on
general considerations of equity instead of the precise terms of the
agreement).

Martin v. Barnsville Exempted Village School District Board
of Education, Docket No. 99-3263 (April 21, 2000)(plaintiff’s ADA
claim based on a perceived disability of alcoholism was dis-
missed since the defendant’s concern about placing an individual
who has admitted to drinking on the job into a school bus driver
position constituted a legitimate, non-discriminatory reason for
denying plaintiff’s request to transfer to that position).

Coger v. Welch, Docket No. 97-5134 (April 4, 2000) (pursuant
to the plurality opinion in Kimel v. Florida Board of Regents, 120
S.Ct. 631 (2000), the ADEA does not provide a basis for employ-
ees to maintain suit against a state employer). ■
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THE LATEST FROM THE
WESTERN DISTRICT:

TWO TO ONE IN FAVOR OF
DEFENDANT-EMPLOYERS

John T. Below
Kotz, Sangster, Wysocki and Berg, P.C.

PLAINTIFFS’ RACIAL DISCRIMINATION AND
EMOTIONAL DISTRESS CLAIMS SURVIVE
SUMMARY JUDGMENT 

Bethea v. Applebees of Michigan, et. al., Case No. 1:98-CV-
711 (January 31, 2000). Judge David W. McKeague denied
defendant-employer’s motion for summary judgment regarding
plaintiffs’ racial discrimination and intentional infliction of emo-
tional distress claims. The court stated it was clear “plaintiffs worked
in an unpleasant work environment, where communications were
marked with profanity and racial slurs” and found issues of fact
whether there was racial discrimination against plaintiffs in the con-
ditions of employment and whether plaintiffs were subjected to a
racially hostile work environment. Accordingly, the court denied
the employer’s motion for summary judgment regarding plaintiffs’
racial discrimination and emotional distress claims. However, the
court granted summary judgment regarding plaintiffs’ defamation
claim. The court found the alleged defamatory statements made by
a spokesman for the employer concerning picketing by former
employees were not sufficiently connected to any of the plaintiffs
to support a defamation claim.

PLAINTIFF’S AGE DISCRIMINATION PROOFS NOT
SUFFICIENT TO WITHSTAND SUMMARY
JUDGMENT

Butcher v. Gerber Products Company, 88 F. Supp.2d 788 (W.D.
Mich., 2000). Judge Robert Holmes Bell granted defendant-
employer’s motion for summary judgment regarding plaintiffs’
claims for age discrimination in violation of the Age Discrimina-
tion and Employment Act (“ADEA”). In this class action, plain-
tiffs alleged the employer violated the ADEA by eliminating its sales
force and amending its severance benefits plan in anticipation of
eliminating the sales force. In response to the employer’s motion
for summary judgment, plaintiffs relied upon deposition testimony
of former officers of the employer. The former officers testified that
other officers and managers made statements that declining sales
were attributable to the fact that the sales force was too old, there
was a directive not to hire people over forty, and an officer crossed
off an employee’s name as a candidate to be retained after elimi-
nation of the sales force because the employee was “old Gerber.”
The court found this testimony did not constitute “direct evi-
dence” of intentional discrimination because there was not a con-
nection between the statements referenced during the depositions
and the decision to eliminate the sales force. The court also found
plaintiffs failed to demonstrate a prima facie case of age discrim-
ination through circumstantial evidence, as established in McDon-
ald v. Union Camp Corp., 898 F.2d 1155, 1161 (6th Cir. 1990),
because plaintiffs failed to provide any “identifiable comparable
non-protected persons” for the analysis and otherwise failed to
demonstrate the employer’s decisions were based on age.

DFR CLAIM FAILS
Ritter v. International Ass’n of Machinists and Aerospace Work-

ers, et al, Case No. 1:99-CV-465 (March 31, 2000). Judge Robert
Holmes Bell granted the union’s motion for summary judgment with
respect to the plaintiff’s claim of breach of duty of fair represen-
tation based on the union’s refusal to recommend plaintiff’s
grievance be submitted to arbitration. Plaintiff was fired for dis-
honesty in connection with a company investigation of destruction
of company property. The union refused to recommend his
grievance for arbitration. Because the “union reasonably could have
concluded the grievance was not likely to be successful,” summary
judgment was appropriate. ■

MICHIGAN SUPREME
COURT ON THE WEB

The Michigan Supreme Court’s web site is a useful
resource on state courts. It includes information about the
Supreme Court clerk’s office, rule changes, court data, court
publications, directories and procedures. Www.supreme-
court.state.mi.us/. While decisions are not posted on this web
site, it links to ICLE and the State Bar of Michigan, which post
decisions. ICLE has Supreme Court decisions issued since
October 1995 and the State Bar has decisions since 1998.
Www.icle.org/michlaw/ and www.michbar.org/opinions/.
ICLE’s web site provides useful summaries and is a great way
to research recent court decisions. Below is a list of recent
Michigan Supreme Court decision summaries involving labor
and workers’ compensation issues taken directly from ICLE’s
web site.

1. Bean v Directions Unlimited, Inc No. 114099 (May 02,
2000) negligence/personal injury; negligent hiring and super-
vision; sexual harassment; sexual misconduct.

2. Russell v Whirlpool Financial Corp No. 111255 (March
29, 2000) worker’s compensation: obligation of employer to
pay benefits to disabled employee terminated after ending
period of unreasonable refusal; offer of favored work.

3. McJunkin v Cellasto Plastic Corporation No. 110940
(March 29, 2000) worker’s compensation: automatic renewal
of benefits; employer revocation of unreasonable refusal of
reasonable employment; employer renege.

Also, you can listen to selected oral arguments before the
Michigan Supreme Court at www.mgtv.gov. For more infor-
mation, check out the Michigan Supreme Court Historical
Society’s web site: http://micourthistory.org/.

the editors
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EASTERN DISTRICT
UPDATE

Jeffrey A. Steele
Brady, Hathaway, Brady & Bretz

Adulterous Relationships Are Not Constitutionally
Protected

Mercure v. Van Buren Township, 81 F. Supp.2d 814 (E.D. Mich.
2000). A former police officer alleged that his public employer vio-
lated his First Amendment right to association and Fourteenth
Amendment “privacy” rights when it terminated him for having an
affair with his sergeant’s estranged wife. The employer apparently
acknowledged that the officer’s affair was the basis for the discharge,
arguing that the officer’s affair violated two department rules. The
first rule forbade “unprofessional conduct” that “discredits the offi-
cers” and “impairs the department.” The second rule required offi-
cers to “maintain a level of moral conduct in their personal and busi-
ness affairs” and prohibited participation in “any incident involving
moral turpitude which impairs [an officer’s] ability to perform as
[a] law enforcement officer[] or causes the department to be
brought into disrepute.”

In a lengthy opinion, Judge Rosen dismissed the constitutional
claims as a matter of law and remanded the state claims to state
court. In rejecting the First Amendment association claim, Judge
Rosen observed that the Supreme Court has limited the associa-
tion right to “a right to associate for the purpose of engaging in those
activities protected by the First Amendment – speech, assembly,
petition for the redress of grievances, and the exercise of religion.”
Judge Rosen ruled that a personal relationship with a woman can-
not qualify as this type of core First Amendment activity. Instead,
the “expressive” nature of such a relationship is similar to the
“expressive” interest involved in City of Dallas v. Stanglin, 490 U.S.
19 (1989), where the Supreme Court held that an ordinance pro-
hibiting teenagers from entering certain dance halls did not impli-
cate “the sort of expressive association the First Amendment had
been held to protect.”

Judge Rosen then ruled that the right to “intimate association”
is not boundless, and does not include a constitutional right to enter
into an adulterous relationship with a superior officer’s wife. Fol-
lowing an examination of case law concerning the so-called “pri-
vacy” right, Judge Rosen observed that prohibitions against adul-
tery are “historically rooted” and that the officer’s sexual behavior
is not comparable to “those matters of personal choice that lie at
the core of traditional notions of individual liberty.” Then, after ref-
erencing several Supreme Court quotations such as “[t]he Court
is most vulnerable and comes nearest to illegitimacy when it
deals with judge-made constitutional law having little or no cog-
nizable roots in the language or design of the constitution,” Judge
Rosen ruled that: “Just as the Bowers [v Hardwick, 478 U.S. 186
(1986),] Court was unwilling to confer constitutional protection
upon one form of voluntary and consensual sexual conduct that a
significant number of states still deem illegal, this Court also is hes-
itant to recognize a constitutionally protected interest in a differ-
ent form of sexual conduct that remains prohibited in many states,
including Michigan.”

No Causal Nexus Where Much Of The Progressive
Discipline Preceded The Protected Activity

EEOC v. Perfection Steel Treating, Inc., 10 A.D. Cases 629
(E.D. Mich. 2000). The plaintiff had reached the third step of the
four-step progressive discipline procedure for attendance problems
when he testified on behalf of a co-employee in an ADA suit. After
testifying, the plaintiff incurred another unexcused absence which,
according to the policy, required his discharge. Nevertheless, the
EEOC claimed that the plaintiff’s termination violated the ADA’s
anti-retaliation provision. Judge Duggan rejected the EEOC’s
claim and granted the employer’s summary judgment motion. In
ruling that the EEOC could not establish a prima facie case,
Judge Duggan reasoned that there was no causal connection
between the adverse employment action and the discharge where
three of the four disciplines preceded the plaintiff’s testimony. Judge
Duggan also noted that, particularly where the plaintiff had twice
benefitted from the employer’s “mistakes,” the employer’s imper-
fect administration of its attendance policy did not give rise to an
inference of discrimination. Judge Duggan further ruled that,
even assuming that the plaintiff could prove a prima facie case, there
was no evidence of a “but for” connection between the protected
activity and the termination.

A Release In Severance Agreement Is Valid Even If
Returned Before The Consideration Period Expires

Kendrick v. Kmart Corp., 2000 WL 24582 (E.D. Mich. 2000).
The plaintiff sued for age discrimination even though he signed a
severance agreement that contained a release of any and all exist-
ing claims. The plaintiff signed the agreement immediately after
his boss explained the financial terms of the severance, flipped to
the back of the document and suggested that the plaintiff sign it.
The plaintiff signed the document without reading it, but took the
document with him so he could get it notarized. The plaintiff then
mailed the document back to the employer.

The employer moved for summary disposition on the basis of
the release. The plaintiff responded by arguing that the notice
requirement provision of the Older Workers Benefits Protection Act
was not met because his boss told him to sign the document
immediately after he presented it to the plaintiff. Judge Feikens
rejected the plaintiff’s argument, reasoning that the plaintiff’s
argument that his boss “told him he had to sign the waiver imme-
diately fails to raise an issue of material fact since he was not told
he needed to return it that day.” Judge Feikens also rejected the
plaintiff’s apparently unsupported contention that, regardless of
when the employee signs and returns the document, the employer
must wait the full 52-day period before accepting the release. Unless
an employee is told that he has to return the document before the
consideration period expires, the employer may accept the release
as soon as the employee returns it.

Injured Workers Are Proper Comparables For Pregnancy
Discrimination Claimant

Sumner v. Wayne County, 2000 WL 426572 (E.D. Mich.). In
a pregnancy discrimination case, the plaintiff tried to establish dis-
parate treatment by comparing herself to a male who was permit-
ted to return to work after an on-the-job injury. In rejecting the defen-
dants’ argument that this was an improper basis for comparison,
Judge Cohn ruled that “[c]ontrary to defendants’arguments, the dis-
tinction that [the male comparable’s] temporary disability was as
a result of an injury sustained on the job, while [the plaintiff’s] was
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as a result of her pregnancy (presumably sustained while she was
off-duty), is not material. The proper focus under the comparison
prong is whether the employees are similar in their ability or
inability to work, regardless of the source of the injury or illness.”

The defendants also argued that the plaintiff failed to mitigate
her damages by refusing the employer’s unconditional re-employ-
ment offer, which the employer made in response to EEOC con-
ciliation efforts. Judge Cohn rejected this argument on the basis that
the job offer was inadmissible. Judge Cohn supported this ruling
by citing to 42 U.S.C. § 2000e-5, which provides that the content
of informal EEOC negotiations cannot be admitted into evidence
absent the parties’ written consent. Judge Cohn also ruled that the
re-employment offer was not “unconditional” because it was
premised on the implied condition that the plaintiff drop her dis-
crimination charge.

Contractual Claims, But Not Civil Rights Claims, Are
Preempted By The LMRA

Cotter v. Daimler Chrysler, 87 F.Supp.2d 746 (E.D. Mich.
2000). The plaintiff, whose employment was governed by a col-
lective bargaining agreement, was terminated for excessive absen-
teeism. The plaintiff’s union grieved the termination, leading to re-
employment pursuant to a last-chance agreement. However, the
plaintiff violated the last-chance agreement and was terminated
again. Although the plaintiff’s union grieved the second termina-
tion, it dropped the grievance upon confirmation that the plaintiff
had violated the terms of the last-chance agreement. The plaintiff
verbally protested the union’s decision, but did not utilize the union’s
formal appeal procedure.

Where both the governing collective bargaining agreement and
the last chance agreement were entered into by the plaintiff, his
union and the employer, Judge Rosen ruled that “the rights which
Plaintiff seeks to vindicate arise solely under the terms of the col-
lective bargaining agreement.” Accordingly, Judge Rosen ruled that
the plaintiff’s claim was preempted by section 301of the LMRA.
Because the plaintiff’s state law claims were preempted, he was
obliged to exhaust his internal union remedies absent a showing
of futility. Judge Rosen then rejected the plaintiff’s futility argu-
ment, reasoning that the plaintiff’s subjective, untested belief that
his union would not grant his appeal was insufficient to create a
material factual dispute. Finally, the plaintiff’s evidence that his
union declined his grievance could not, in itself, sustain his bur-
den of showing that the union breached its duty of fair represen-
tation.

Simmons v. Daimler Chrysler Corp., 2000 WL 424198 (E.D.
Mich. 2000). Reasoning that Section 301 of the LMRA did not pre-
empt the plaintiff’s state civil rights and intentional infliction of
emotional distress claims, Judge Duggan ruled that the defendant
had improperly removed the lawsuit to federal court. According to
Judge Duggan, “the Sixth Circuit has consistently held that an
employee’s state-law claims of retaliation and civil rights violations
are not preempted by section 301.” Thus, and where the intentional
infliction count was not a separate tort claim but rather “one
aspect of plaintiff’s sexual harassment claim,” Judge Duggan
remanded the case to state court.

Obvious Physical Impairment Insufficient To Sustain 
ADA Case

Richards v. American Axle & Manufacturing, 84 F.Supp.2d 862
(E.D. Mich. 2000). A former employee with a cleft left hand filed
an ADA suit after being terminated for three consecutive unexcused

absences. Judge Rosen ruled that the law provides that a physical
impairment cannot, by itself, establish that the plaintiff is “disabled”
under the ADA. Thus, the mere fact that the plaintiff has an obvi-
ous “physical impairment” is insufficient to raise a material fac-
tual dispute. Judge Rosen then ruled that, where the plaintiff had
worked a variety of jobs in the last 13 years, the plaintiff could not
establish that she was substantially impaired in the life activity of
working, “the only life activity put at issue in Plaintiff’s Complaint.”
Although the plaintiff did introduce evidence that she “suffer[s]
some limitation” in performing her day-to-day activities, such evi-
dence failed to meet the Supreme Court’s standard that the impair-
ment be a “considerable” limitation that limits a major life activ-
ity “to a large degree.” Regardless, Judge Rosen ruled that the
plaintiff failed to seek accommodation for her alleged disability;
failed to establish a nexus between her disability and her discharge;
and failed to show that the employer’s legitimate nondiscrimina-
tory explanation was pretextual.

Court Signals That An Airplane Is A Place Of Public
Accommodation

Sanders v. Southwest Airlines Co., 86 F.Supp.2d 739 (E.D.
Mich. 2000). An airline passenger claimed that she was discrim-
inated against on the basis of her race when a flight attendant
attempted to curb her unruly behavior and, ultimately, alerted Wayne
County Airport Police about the passenger’s unceasing behavior.
Citing Kassab v. Michigan Basic Property Ins. Assn., 441 Mich.
433 (1992), defendants argued that the Michigan Civil Rights Act
did not apply because, after purchasing a ticket, the relationship
between passenger and airline is contractual and not one of pub-
lic accommodation. Judge Gadola suggested the defendants’ argu-
ment was “off the mark” because an airline should not be able to
use a protected characteristic as a basis for denying a passenger ser-
vices or privileges simply because the passenger had to purchase
a ticket to board the plane. Judge Gadola did not rule on the issue,
however, because the passenger failed to present evidence that the
defendants were predisposed to discriminate or that she was
treated differently from persons outside her protected class for the
same or similar conduct. ■
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MICHIGAN COURT OF
APPEALS UPDATE

Rosemary G. Schikora
Dykema Gossett PLLC

Compulsory Arbitration In Collective Bargaining Agreement
Does Not Bar Subsequent Statutory Civil Rights Claims

The Court of Appeals’ decision in Rembert v Ryan Family
Steakhouse, Inc, 235 Mich App 118 (1999) did not put to rest the
arbitrability of statutory civil rights claims1. In Arslanian v Oakwood
United Hospitals, April 21, 2000 (Murphy, P.J.), the Court came
closer to doing so.

The Court affirmed its earlier unpublished opinion (Arslanian
v Oakwood United Hospitals, Inc, Docket No. 189349, issued Octo-
ber 3, 1997), and held that a prior arbitration, pursuant to a collective
bargaining agreement, barred any further litigation of plaintiff’s
defamation, intentional infliction of emotional distress, and inter-
ference with contract claims. However, it did not preclude subse-
quent litigation of plaintiff’s statutory civil rights claims.

In lieu of granting leave, the Supreme Court remanded for
reconsideration in light of Rembert which, in pertinent part, had
abrogated Rushton v Meijer, Inc, 225 Mich App 156; 570 NW2d
271 (1997), on which the Arslanian panel based its earlier decision.

The court of appeals stressed that this case “ultimately turns
on the presence of a collective bargaining agreement,” and affirmed
its decision that plaintiff’s statutory claims of retaliatory dis-
charge and gender discrimination under the Elliott Larsen Civil
Rights Act, MCL 37.2101 et seq., were not barred by either col-
lateral estoppel or res judicata.

There is persuasive authority for this decision and in fact the
Arslanian Court expressly relied on it. The United States Supreme
Court in Alexander v Gardner-Denver Co, 415 US 36, 94 S Ct 1011,
(1974), held that the union employee’s exercise of the compulsory
arbitration provision contained in a collective bargaining agreement
did not preclude him from subsequently pursuing a Title VII
claim. The Michigan Court of Appeals panel in Rembert also noted
the “critical distinction” between that case (which did not involve
compulsory arbitration in the context of collective bargaining) and
Alexander. Aligning itself with the “vast majority of courts” the
Arslanian panel held that Alexander was still viable and controlled
in the circumstances presented. 

This decision does not disturb the Rembert holding that an indi-
vidual employment agreement to arbitrate statutory civil rights
claims is enforceable, just that in the collective bargaining context,
the right to a judicial forum for statutory civil rights claims,
remains intact.

By broadly holding that “mandatory labor arbitration of civil
rights claims is inappropriate,” regardless of whether the agreement
otherwise satisfied the procedural safeguards of Rembert, the
Court in dicta addressed an issue which the United States Supreme
Court recently declined to reach, namely, whether a collective bar-
gaining agreement could contain a waiver of a judicial forum for
statutory claims which was sufficiently “clear and unmistakable”
to be enforceable. See Wright v Universal Maritime Service Corp,

525 US 70 (1998). The Arslanian court stated that even if the dis-
tinctions between an agreement pursuant to a collective bargain-
ing agreement and one included in an individual employment con-
tract failed to support its holding, plaintiff could still pursue his
statutory claims in court because the particular agreement before
it lacked the necessary “clear notice to the employee that he is waiv-
ing the right to adjudicate discrimination claims in a judicial
forum,” and thus failed to meet one of the tests of procedural fair-
ness required by Rembert.

Arguably, this dicta left open the door, but only by a crack, for
counsel to attempt to distinguish Arslanian and take the position
that if an arbitration clause in a collective bargaining agreement
meets all the procedural bells and whistles of Rembert, then Arsla-
nian does not control. Before proceeding down this path, however,
counsel is well advised to consult Penny v United Postal Service,
128 F3d 408 (CA 6, 1997) (employee whose only obligation to arbi-
trate is contained in a collective bargaining agreement retains the
right to obtain a judicial determination of his rights under a statute
such as the ADA), and Jackson v Quanex Corp, 889 F Supp 1007
(ED Mich, 1995).

“Thirty-Somethings” And Younger Can Sue For Age
Discrimination In State Court But Not Federal Court. 

Zanni v Medaphis Physician Services Corporation, Decided
April 11, 2000. Thirty-one year old Kimberly Zanni, whose “voice
sounded too young on the phone and the clients wanted an older
account executive,” was terminated and replaced by an older, less
qualified account executive. She claimed that under the Elliott
Larsen Civil Rights Act, MCL 37.2101 et seq., she was discrimi-
nated against because of her age. The trial court granted defendant’s
motion for summary disposition under MCR 2.116(c)(8). A
previous panel of the Court of Appeals would have reversed the trial
court, were it not bound to follow an earlier decision, Zoppi v
Chrysler Corp, 206 Mich App 172, 520 NW2d 378 (1994). Focus-
ing on who is a “protected person” under the civil rights statute,
the Court in Zoppi found that plaintiff was “not a member of the
protected class in a reverse age discrimination case under the Civil
Rights Act in light of its intended purpose.” Id. at 175.

Unlike the federal Age Discrimination in Employment Act
(ADEA), which specifically limits the reach of the statute to indi-
viduals who are at least 40 years of age, the Michigan civil rights
statute does not. Rather, it defines “age” as “chronological age.”
MCL 37.2103(1(a). The Court agreed that the plain language of
the Michigan statute prohibits “age” discrimination, and that
obviously includes disfavoring an employee simply because she
is too young.

This case looks at the status (age, race, etc.) of the person
alleged to have been discriminated against, rather than the persons
who historically have comprised the group of statutorily pro-
tected persons (e.g. older workers, African Americans, etc.). Coun-
sel should pay careful attention to this significant difference when
determining whether to bring a case in federal or state court.
Clearly, after Zanni, the correct analysis focuses on “status” as an
impermissible criterion, not on categories of “protected persons”
historically disadvantaged by application of the impermissible
criterion.

— END NOTE —
11In Rembert, a special panel of the Court of Appeals held that pre-dispute agreements to arbi-
trate statutory claims, including civil rights claims, are not against public policy (contrary to
the holding of another panel in Rushton v Meijer, Inc, 225 Mich. App. 156 (1997)), and are
enforceable. ■



MERC UPDATE
Alexandra S. Matish

White, Przybylowicz, Schneider & Baird, P.C.

Since the previous issue of Lawnotes, the Michigan Employ-
ment Relations Commission has issued seven decisions.
www.cis.state.mi.us/ber

DUTY TO PROVIDE INFORMATION AND
CONTRACT REPUDIATION

MEA (St. Clair Intermediate School District), IEA, Case
No. CU98 H-44 (March 9, 2000). MESSA, the policyholder of
the health insurance plans covering the union’s members, began
covering certain procedures that were initially excluded from the
insurance plan. After MESSA included these procedures, the
employer asked MESSA for additional information regarding this
coverage and for a list of other benefits for which coverage was
added following the negotiation of the contract. MESSA objected
to the inference that there had been any modification of the health
plan that would constitute a unilateral change in working condi-
tions. MESSA also asserted that the inclusion of these medical pro-
cedures was authorized by the broad language of the insurance cer-
tificate which provided coverage for procedures that are medically
necessary and not experimental. MESSA argued that because the
decision to cover the procedure did not result in change in the lan-
guage of the insurance certificate, the request for information was
not relevant to the collective bargaining process.

The employer asserted MESSA refused to provide informa-
tion required under PERA and demanded that MESSA bargain over
any unilateral mid-term changes in the collective bargaining agree-
ment. MESSA denied there were any changes in coverage that
would require modification of the insurance certificate. MESSA
further argued that it was not a party to any labor agreement with
the employer and explained the rationale for its decision to cover
the procedure. The union also argued that as the sole and exclu-
sive bargaining agent for the employees, any demand to bargain
should be directed toward the union. The union assured the
employer that no demand to bargain was necessary because no
changes were made in the collective bargaining agreement.

The employer continued its request for information, this time
asking for cost data regarding the coverage of the medical proce-
dure, and any information regarding increases in policy premiums.
When MESSA refused to provide this information, the employer
filed a ULP charge alleging that the decision to expand coverage
constituted a mid-term modification of the contract. The employer
also alleged that the union violated PERA by refusing to provide
information regarding the expanded coverage.

The ALJ held that the union and its agent did not unlawfully
modify the collective bargaining agreement and did not violate
PERA by withholding information relevant to the expanded cov-
erage. Additionally, the ALJ determined that the ULP charge
should be dismissed by motion because the insurance issue should
have been resolved by the Insurance Bureau. The Commission
reversed the ALJ’s decision that insurance coverage disputes

should be left to the Insurance Bureau to resolve. The Commission
recognized that the Non-profit Health Care Corporation Reform
Act sets forth an administrative procedure for resolving disputes
between patients and health corporations over payment of bene-
fits. However, citing Kent County Deputy Sheriffs Assn v Kent
County Sheriff, 238 Mich App 310, 313 (1999), the Commission
found that PERA, not the NHCR, is the dominant law regulating
public employee labor relations and prevails over other conflict-
ing statutes. Because under PERA the Commission alone has
jurisdiction to remedy unfair labor practices, the union and
MESSA’s decision to cover the procedure would, if unlawful, be
an unfair labor practice. The Commission then found that MESSA’s
decision to expand its coverage to include this procedure may raise
an unfair labor practice issue, since PERA explicitly recognizes the
obligation of the employee and union to bargain with respect to
types and levels of benefits and coverages for employee group insur-
ance. Thus, the motion to dismiss should have been denied.

The Commission rejected the ALJ’s decision that the union had
fulfilled its bargaining obligation by negotiating a contractual
provision which effectively removed all coverage issues from the
care and concern of the employer and which foreclosed the need
to bargain over such issues during the life of the agreement. The
Commission concluded that the clause cited by the ALJ appeared
to authorize the carrier to make all coverage decisions. However,
because MESSA, as a third-party administrator, was determined
by the Commission not to be the carrier with respect to the health
care plans which were administered, and thus was not covered under
that section of the collective bargaining agreement.

The Commission also found that the union violated PERA by
failing to provide cost and coverage information pertaining to the
expanding medical coverage and other benefits and procedures. The
Commission noted that the union violated its duty to bargain by
failing to provide cost and coverage information pertaining to the
new coverage. The employer did not forfeit its right to the infor-
mation by negotiating the contractual provision which states that
all coverage shall be governed by the policies, provisions, and rules
and regulations of the carrier. Moreover, the Commission found that
the fact that the information may be in MESSA’s possession did
not affect the union’s duty to furnish or at least attempt to furnish
the requested information.

The Commission remanded the case to a different ALJ con-
cerning the issue of whether the union unilaterally implemented
a mid-term modification of the collective bargaining agreement.

REPRESENTATION/PROCEDURAL ISSUES
Branch Intermediate School District, Case No. R98 J-128

(March 22, 2000). A decertification petition was filed on behalf
of certain employees of the Branch Intermediate School District.
A consent election was held, at which time the membership voted
to retain the MEA. Objections were filed to the election and an
unfair labor practice charge alleging, inter alia, that MEA repre-
sentatives held a pre-election meeting at the same location where
the decertifying employees held their meeting. The ULP charge was
combined with the objections to election for purposes of hearing,
which was followed by a motion to amend the ULP charge and
objections to election. The ALJ granted the motion to amend the
ULP charge, but denied the motion to amend the objections.

LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2000) Page 19

(Continued on page 20)



Page 20 LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2000)

As a result of the amendment to the ULP charge, the Com-
mission separated the cases for purposes of decision, and dismissed
the objections to the conduct of election before the ALJ’s Recom-
mended Order was issued in the ULP case. A motion for reconsid-
eration was filed alleging that it was improper for the Commission
to issue a decision on the representation case without giving the ALJ
an opportunity to consider the merits of both cases. In denying the
motion for reconsideration, the Commission found that Section 86
of the APA applies only to contested cases, and since representation
proceedings are investigatory in nature, the contested case provisions
of the APA have no application in a representation case.

The Commission also found that Rule 85 of the Commission’s
rules applies only to ULP proceedings, because decisions in rep-
resentation cases are issued by the Commission and not by the ALJ
who acts only as a hearing officer.

Further, the Commission found no merit in the contention that
the challengers were denied the opportunity for a fair, neutral, and
independent analysis of the allegations set forth in the ULP charge.
The ALJ fully addressed all of the allegations in her Decision and
Recommended Order, and determined that the charge did not
raise any issue under PERA. Moreover, there was an opportunity
to challenge that conclusion by filing exceptions to the ALJ’s Order.

UNIT CLARIFICATION

City of Detroit (Police Department), Case No. UC 98 C-14
(March 23, 2000). The union filed a petition seeking to have
telecommunications operators (TCOs) removed from their exist-
ing bargaining unit and placed in another bargaining unit consist-
ing of emergency service operators (ESOs) who are Act 312-eli-
gible employees. TCOs primarily take non-emergency phone calls
from residents and police and serve as backup for the ESOs, who
take all 911 emergency calls. Although TCOs were given extra hours
of classroom instruction and on-the-job training with the ESOs, each
TCO averaged less than one 911 call per month. Consequently, the
Commission found that the TCOs were not handling emergency
calls on a daily, regular, or continual basis and, as such, were not
emergency telephone operators within the scope of Act 312.

Oakland Community College, Case No. UC 97 G-31 and
UC 98 L-49 (March 22, 2000). The union filed a petition seek-
ing to add two new positions — Director of the Oakland Com-
munity College Foundation and Director of Financial Services —
to a bargaining unit of supervisory employees. The employer
asserted that the Director of Financial Services position should be
excluded as a confidential employee and that the Director of the
Foundation should be excluded as an executive.

The Commission excluded the Director of Financial Ser-
vices from the bargaining unit because the person had regular access
to confidential labor relations information, confidential informa-
tion about the employer’s bargaining strategy, and confidential infor-
mation about the employer’s wage settlement parameters.

The Commission found the Foundation Director does not have
direct access to or direct influence upon a governing body in a pol-
icy-making role, and the position’s responsibilities have no basis
in either statute or charter. The Commission also found that the

Foundation Director does not participate in the formulation of col-
lege-wide policies and included the Foundation Director in the bar-
gaining unit. Consequently, the Commission determined this posi-
tion does not fall within the definition of an executive employee
as espoused in Detroit Police Dept, 1996 MERC Lab Op 84, 106.

DISCRIMINATION

Rochester School District, Case No. C98 K-224 (February
23, 2000). The Commission affirmed the ALJ and dismissed the
union’s claim that the District discriminated against an employee
by disciplining him for issuing a flyer criticizing school adminis-
trators. The Commission found the employee was not disciplined
for the flyer, and found no communication concerning the possi-
bility of discipline. Statements made by an administrator to the
union representative regarding the possibility of disciplining the
employee for his flyer were found by the Commission to be of an
isolated or de minimis nature and therefore did not have the effect
of restraining or coercing the employee in exercise of his protected
rights.

The Commission also found that there was no evidence to
demonstrate that the District’s decision to order the employee to
undergo a psychiatric examination was evidence of anti-union ani-
mus. Again, the Commission found that there was no showing of
illegal motivation or a causal nexus between the protected activ-
ity of running for union president and the disciplinary action of
requiring a psychiatric examination. The Commission affirmed the
ALJ’s decision that the school administrator ordered the employee
to undergo a psychiatric examination as a result of unusual behav-
ior and not as a result of protected union activity.

Ingham County, Board of Commissioners and Ingham
County Sheriff, Case No. C98 L-250 (February 10, 2000). The
ALJ held that the employer did not retaliate against an employee
for his participation in an arbitration hearing on a grievance he filed
regarding previously imposed disciplinary action. The ALJ found
that the timing of the transfer decision, which was made two weeks
before the arbitration hearing and to which the employee was noti-
fied of a week after the hearing, did not (without more) make the
transfer discriminatory or retaliatory. The ALJ also found the
supervisor’s alleged statements to the employee that he was being
transferred for a number of reasons, one of which was the results
from the arbitration hearing, were not enough to prove anti-union
animus.

DUTY OF FAIR REPRESENTATION

Lansing Schools Education Association, Case No. CU98 I-
49 (February 9, 2000). The ALJ found that although the union
decided not to arbitrate the employee’s grievance, there was no evi-
dence the decision was motivated by personal hostility or in retal-
iation for her filing a previous unfair labor practice charge against
the union and/or her filing of civil rights complaints. The ALJ also
concluded that the union did not act in an arbitrary or discrimina-
tory manner. The union determined that the probability was low
of obtaining an arbitration award more favorable than the employer’s
settlement offer, and consequently made a reasoned decision that
arbitrating the decision did not justify the cost. The union had at
first made a rational, good faith decision to take the grievance to
arbitration; but after the employer made a settlement offer, the union
made a rational, good faith decision to settle the case. ■
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NLRB UPDATE
George M. Mesrey and Jack VanHoorelbeke

Clark Hill, PLC
While the NLRB was busy issuing decisions addressing com-

mon problems, NLRB General Counsel Leonard Page was advo-
cating new remedies for employer unfair labor practices and stricter
enforcement of those already available [see box below]. Among other
things, GC Page supported front pay, consequential damages, daily
computation of interest and interim Gissel bargaining orders under
Section 10(j) of the Act. The following is an outline of the most sig-
nificant cases decided during the last three months.

REFUSAL TO CONSIDER/HIRE
FES, 331 NLRB No. 20. The Board established a new legal

test for evaluating refusal to consider and hire cases.

EMPLOYER DISCRIMINATION
Tasty Baking Co., 330 NLRB No. 80. The Board found that

the employer violated the Act by transferring an employee because
of her husband’s union activity.

Nor-Cal Beverage Co., 330 NLRB No. 91. The Board held
that the employer violated the Act by issuing a warning notice to
an employee for calling a fellow employee a “scab.”

PCC Structurals, Inc., 330 NLRB No. 131. The Board found
that the employer violated the Act by suspending an employee,
notwithstanding the employer’s assertion that it took such action
to protect a disabled employee from alleged harassment and to com-
ply with the Americans with Disabilities Act.

REMEDIES
Central Brooklyn Coordinating Council, 330 NLRB No. 88.

The Board found that back pay period for a discharged employee
should run from the date of his discharge until the date he would
have been discharged for economic reasons.

JURISDICTIONAL DISPUTES
Laborers Local 320, 330 NLRB No. 86. Jurisdictional dispute

between Laborers Local and Plumbers Local regarding unskilled
work on a gas pipeline project. The Board awarded the bargain-
ing unit work to the Plumbers.

DUTY OF FAIR REPRESENTATION
Letter Carriers Branch 3126, 330 NLRB No. 85. The Board

found that the union violated the Act for refusing to file and pro-
cess a grievance about overtime for an employee because of his non-
member status.

Letter Carriers Branch #47, 330 NLRB No. 109. The Board
concluded that the union violated the Act by refusing to provide
an employee with a copy of the overtime desired list because he
wanted it in order to file a charge against the union.

OBJECTIONABLE CONDUCT
Cal-West Periodicals, 330 NLRB No. 87. The Board found that

two statements allegedly made by a nonagent employee supporter
of the union were not grounds for setting aside an election.

Sir Francis Drake Hotel, 330 NLRB No. 98. The Board held
that remarks by union’s observer to voters in the polling area dur-
ing the election could not have affected the results of the election
and certified the union.

Merchants Transfer Co., 330 NLRB No. 165. The Board
determined that the employer was grossly negligent in providing
an Excelsior list with inaccurate employee addresses and overturned
the election.

Brinks Inc., 331 NLRB No. 10. The Board found that the
union observer’s conduct at the polls constituted objectionable elec-
tioneering under Boston Insulated Wire & Cable Co., 259 NLRB
1118 (1982), enfd. 703 F.2d 876 (5th Cir. 1983), and directed a sec-
ond election.

Bekins Moving & Storage Co., 330 NLRB No. 119. The Board
found that a successor employer did not violate the Act by unilat-
erally setting initial terms and conditions of employment for unit
employees because the General Counsel failed to establish that the
general manager was an agent of the employer and had the author-
ity to advise employees it would retain them following its purchase.

ALTER EGO
Reliable Electric Co., Inc., 330 NLRB No. 111. The Board

found that an individual was an alter ego of the employer compa-
nies and personally liable and jointly liable with the companies for
back pay and contributions to various trust funds.

EMPLOYER INTERFERENCE
Great Lakes Warehouse Corp., 330 NLRB No. 125. The Board

concluded that the employer violated the Act by offering a super-
visor position to a union proponent.

Venture Industries, Inc., 330 NLRB No. 159. The Board held
that a manager’s comment that he had been in a union shop and pay-
ing union dues had been a waste of money did not violate the Act.

CONTRACT BAR
Supershuttle of Orange County, 330 NLRB No. 138. The

Board dismissed a petition filed by a rival union, finding that the
collective bargaining agreement between the employer and incum-
bent union served as a bar to the petition.

PROTECTED CONCERTED ACTIVITY
Bethlehem Temple Learning Center, 330 NLRB No. 166. The

Board found that the employer violated the Act by discharging
employees for their protected concerted activity in opposing a non-
competition agreement.

UNION DISCRIMINATION
Dock Workers Local 1, 330 NLRB No. 194. The Board

found that the union violated the Act by unlawfully causing the
employer not to employ the charging party as a casual employee
because he complained to agents of the union about the operation
of its hiring hall. ■

FRESH ON THE WEB:
SPEECHES BY

TRUESDALE AND PAGE
The NLRB web site, www.nlrb.gov/press/press.html,

under “press releases,” posts the text of speeches by Chair-
man Truesdale and General Counsel Page that are a treasure
trove of information and case citations : (1) “NLRB Defer-
ral to Arbitration: Still Alive and Kicking” delivered by John
Truesdale on June 3, 2000 at the National Academy of Arbi-
trators Annual Meeting in San Francisco; (2) “NLRB Reme-
dies: Where Are They Going?” delivered by Leonard R.
Page on April 10, 2000 at the University of Richmond School
of Law, The Austin Owen Symposium and Lecture Labor Law.

At Lawnotes, we thought of merging these into topics:
“NLRB: Alive and Kicking But Where Is It Going? “ or
“NLRB: Remedies Deferred?”



LAWNOTES GOES
PHOTO–DIGITAL

The New England Journal of Medicine, often called
the Lawnotes of medicine, features a photograph each
month taken by a subscriber. Following in that tradition
and to take advantage of digital photography, we are
encouraging subscribers to submit a digital or “silver
halide” (i.e., plain old film) photograph on any topic of
interest to Lawnotes readers (within the bounds of good
taste, as determined by the editors, who know it when they
see it). Show the world that labor and employment attor-
neys are artists, too.

RESIDENCY
REQUIREMENTS

RESTRICTED
In case you were out of town, Michigan has a new law, effec-

tive March 10, 2000, that bans public sector residency requirements
but “does not apply if the person is a volunteer or paid on-call fire-
fighter, an elected official, or an unpaid appointed official.”

Public Act No. 212 of 1999, set forth below, can also be found
at www.michiganlegislature.org.
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A Senate Fiscal Agency report summarizes the bill:

The bill creates a new act to prohibit, except as otherwise
provided, a “public employer” from requiring, by collective
bargaining agreement or otherwise, that a person reside within
a specified geographic area or within a specified distance or
travel time from his or her place of employment as a condi-
tion of employment or promotion by the public employer. The
bill specifies that it does not prohibit a public employer from
requiring that a person live within a specified distance from
the public employer’s nearest boundary. The specified distance
must be 20 miles or greater. Such a requirement does not apply,
however, if an employee’s spouse is employed by another pub-
lic employer and is subject to a condition of employment or
promotion that would require him or her to live within 20 miles
of the public employer.

The bill’s prohibition against a public employer’s requir-
ing that a person live within a specified distance from the
employer’s boundary does not apply if the person is a volun-
teer or paid on-call firefighter, an elected official, or an unpaid
appointed official.

The bill applies only to employment contracts entered into,
renewed, or renegotiated after the bill’s effective date, in
accordance with the prohibition against impairment of contracts
provided in Article I, Section 10 of the State Constitution. ■

AN ACT to restrict certain governmental entities from
requiring individuals to reside within certain geographic areas
or specified distances or travel times from their place of
employment as a condition of employment or promotion.

The People of the State of Michigan enact:

Sec. 1. As used in this act:
(a) “Public employer” means a county, township, village, city,

authority, school district, or other political subdivision of
this state and includes any entity jointly created by 2 or
more public employers.

(b) “School district” means a school district, local act school
district, or intermediate school district as those terms are
defined in the revised school code, 1976 PA 451, MCL
380.1 to 380.1852, or a public school academy established
under the revised school code, 1976 PA 451, MCL 380.1
to 380.1852.

Sec. 2. (1) Except as provided in subsection (2), a public
employer shall not require, by collective bargaining agreement
or otherwise, that a person reside within a specified geographic
area or within a specified distance or travel time from his or
her place of employment as a condition of employment or pro-
motion by the public employer.
(2) Subsection (1) does not prohibit a public employer from

requiring, by collective bargaining agreement or otherwise,
that a person reside within a specified distance from the
nearest boundary of the public employer. However, the
specified distance shall be 20 miles or another specified
distance greater than 20 miles.

(3) A requirement described in subsection (2) does not apply
to a person if the person is married and both of the fol-
lowing conditions are met:

(a) The person’s spouse is employed by another public
employer.

(b) The person’s spouse is subject to a condition of
employment or promotion that, if not for this section,
would require him or her to reside a distance of less
than 20 miles from the nearest boundary of the pub-
lic employer.

(4) Subsection (1) does not apply if the person is a volunteer
or paid on-call firefighter, an elected official, or an unpaid
appointed official.

Sec. 3. This act applies only to employment contracts entered
into, renewed, or renegotiated after the effective date of this
act, in accordance with the prohibition against impairment of
contracts provided by Section 10 of Article I of the State Con-
stitution of 1963

John G. Adam drafting “The Joy Of Labor Law.”



LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2000) Page 23

(Continued on page ?)

THE JOY OF
LABOR LAW

“Father of the Internet?” As a Webophile and
C-Spanophile, I have examined the issue of whether

Al Gore, Jr. is the “Father of the Internet” (no DNA testing
required). In an exchange of email messages, George W. Bush
“credited,” so to speak, the Vice President, writing: “This Inter-
net of yours is a great thing.” Bush, of course, read his lips. In
fact, Gore never actually used the word “father,” but said:
“During my tenure in the United States Congress, I took the ini-
tiative in creating the Internet,” referring to, among other
things, the bill he introduced in 1989 which became law in 1991
signed by President George (no W) Bush, known as the National
High Performance Computer Technology Act. According to a
recent biography, Gore played an important role in the devel-
opment of the Internet (while W as owner of the Texas Rangers
was trading Sammy Sosa to the Cubs) and can be seen as the
“wealthy uncle who stepped up to provide funds [technically,
taxpayer’s funds] at an important moment.” B. Turque, Invent-
ing Al Gore (2000) 217, 22-23. As to C-Span, while Gore has
not claimed to be the “father” of C-Span, he was the first
member of the House of Representative to speak when C-Span
debuted in 1989. Later he became the first Senator on C-Span.
S. Frantzich & J. Sullivan, The C-SPAN Revolution (1996).

Given the tone of the campaign so far, both candidates
could use some guidance, so I suggest, for Bush, The Idiot’s
Guide to World Leaders; Don’t Know Much About The L-
Shaped Countries and The Dummies’ Guide to Running for
Office Using Your Family Name. For Gore: Idiot’s Guide to Pan-
dering to Cuban-Americans, Buddhist Monks and Other
Groups Needed to Win and Al Sharpton’s Guide To Winning
Friends, Influencing People and Sartorial Success. These
should be available at Www.dummies.com and
www.idiotsguide.com. Finally, all candidates should read the
Federal Election Commission’s new guidance book called No
Controlling Legal Authority, with an introduction by the Vice
President. Www.fec.gov/wingit.

The “Great” Uncle? Speaking of Al Gore as an “uncle”
of the internet and panderering, how come Elian’s uncle was
always called “The Great Uncle”? What was so “great” about
him? Does taking a five year old from his dad make him
“great”? I have heard of “The Greatest”(Ali) and “The Great
One” (Gretzky), but that is reserved for superstars, not uncles.
I am an uncle to 8 but they never call me”great” unless I have
just given them nice gifts. It looks like our “great” legal sys-
tem has turned a simple immigration issue into a second “Bay
of Kids.” Better, of course, than a second “Cuban Missile Cri-
sis.” Then again, look at Waco, when some crazies violently
defied federal law enforcement.

U. S. Supreme Court Gets Wired. Speaking of our
“great” legal system, the Supreme Court is finally catching up
to Al Gore by having its own web site, but, “with all due
respect,” we don’t think the site will dominate the front pages.
You don’t have to fight to get on the site, which debuted April
17, 2000 at www.supremecourtus.gov. The site has such ‘inter-
esting’ information, like these gems: “The opinions of the

Supreme Court of the United States are published officially in
a set of law books called the United States Reports. See 42
U.S.C. §411, “ and “The Supreme Court’s opinions and related
materials are disseminated to the public by means of four printed
publications and two computerized services.” This makes Al
Gore, Jr. and George W., by comparison, exciting! At least we
don’t have to listen to the Chief Justice sing “Dixie” or hear
him read his year-end speech on the “Annual State of the Judi-
ciary,” but if you are really weird you can listen to it at C-Span’s
America and the Court. Www.c-span.org. The best cites on the
Supreme Court remain www.oyez.nwu.edu and www.find-
law.com. In order to attract web surfers, perhaps the Court will
post pictures from its obscenity cases, like the nude dancing
case recently decided, City of Erie v. “Kandyland,” 529 U.S.
___ (March 29, 2000), so we will know it when we see it.
Www.supremecourtus.gov/opinions/99pdf/98-1161.pdf

Dissents Fly at NLRB. If the Court’s web site, Gore, Bush
and Elian bore you, check out some strong dissenting NLRB
opinions. Dissenting Member Hurtgen recently wrote: “My col-
leagues having made bad law by a prior reversal of precedent,
now extend that bad law even further. The result is a further ero-
sion of the fundamental right of employees to choose, reject,
or change a bargaining representative” Supershuttle of Orange
County, 330 NLRB No. 138(2000) In another case, Member
Hurtgen said he “would adhere to the Board’s established pol-
icy of seeking full relief for victims of unfair labor practices
and not the ‘half-a-loaf’ relief my colleagues would afford to
victims of this type of 8(b)(1)(A) violation,” at least if the union
commits the ULP. Letter Carriers Branch 3126 (U.S. Postal
Service), 330 NLRB No. 85(2000) Frequent dissenter Mem-
ber Brame finds employer interrogations lawful: “In finding to
the contrary, my colleagues, perhaps impelled by the Board’s
historical inclination to find all inquiries suspect, have created
out of whole cloth a background of unlawful conduct and hos-
tility, and then have relied on this context to find that the ques-
tioning at issue here were unlawful. By finding violations where
no coercion exists, the majority has failed to protect the
Respondent’s right.” Westwood Health Care Center, 330
NLRB No. 141 (2000). Also by Member Brame: “By today’s
ill-considered decision, the majority has upset another settled
area of law, forcing employers to guess at required accom-
modation and to choose between employee safety and accept-
ing leads regarding illegal in-plant activity.” Metropolitan
Edison Co., 330 NLRB No. 21(1999) At least they aren’t
calling each other names!

John Rocker Does It Again. Speaking of namecalling, stu-
pidity and media overexposure, after finishing his first game
following his 14 day suspension (after a labor arbitrator
reduced the original suspension) for using racial, ethnic, homo-
sexual and anti-New Yorker slurs during an interview, off
again/on again Atlanta Braves pitcher John Rocker managed
to add to the list of people he has offended. According to news-
paper reports, Rocker had limited postgame comments: “I
ain’t saying nothing to nobody. Are you deaf? Beat it.” Rocker
has now offended the hearing-impaired, grammarians, and
nobodies. While Rocker may be self-control-impaired, we’re
confident that baseball’s thought police will take firm exces-
sive action in response, subject to amelioration at arbitration.

John G. Adam
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INSIDE LAWNOTES
• Arbitrator Stan Dobry reviews “the books you need to own” in his updated bibliography

of labor arbitration sources.

• EEOC Regional Attorney Adele Rapport addresses federal employment discrimination
laws and undocumented workers.

• Stuart Israel looks at the law, ethics and practicalities of representing unions in the grievance arbitration process,
and excerpts an actual “general release” proposed by a management lawyer.

• Patricia Nemeth remembers labor lawyer Dick Fritz (1924-1999).

• Dan Tukel writes about the recent amendment to the Persons With Disabilities Civil Rights Act restricting the use
of genetic information.

• Information on upcoming events and LELS business: the annual LELS business meeting, CLE program, and dinner
on September 20 in Detroit, in conjunction with the State Bar of Michigan’s 65th Annual Meeting; the 2000 Bernard
Gottfried Memorial Labor Law Symposium on October 19 at Wayne State University; the 2001 LELS Mid-Winter
dinner and CLE program on January 28 and 29 in Ypsilanti; and more.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC; websites to visit; and more.

• Authors John G. Adam, John T. Below, Stanley T. Dobry; Gary S. Fealk; Stuart M. Israel; Alexandra S. Matish;
George M. Mesrey; Andrew M. Mudryk; Patricia Nemeth; Adele Rapport; William C. Schaub, Jr.; Rosemary G.
Schikora; Jeffrey A. Steele; Daniel B. Tukel; Jack VanHoorelbeke; and more.
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