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Each of these elements has a number of sub-requirements. In
order to avoid waiving “substantive rights” and “remedies”, the
agreement must allow the same components of damages which the
applicable statute permits (such as economic damages for wage and
benefits loss, non-economic damages for emotional injuries, and
attorney fees; in a claim under the federal civil rights statutes, it
would presumably also have to include punitive damages in an
amount not less than the statutory “caps”). Additionally, the agree-
ment cannot limit the employee’s right to seek administrative
relief through the MDCR or EEOC.

In order to satisfy the “fairness” elements the court set forth
a number of requirements which an arbitration agreement must con-
tain to be enforceable:

1. “Clear notice” to the employee that he is waiving the right
to file a lawsuit and is “opting instead to arbitrate” the claims.

2. The right of the employee to be represented by a lawyer.

3. A “neutral” arbitrator.

4. “Reasonable” pre-hearing “discovery,” which may include
depositions.

5. A “fair arbitral hearing,” which may include subpoenas and
the right to “summon witnesses.”

6. A written arbitral award that contains “findings of fact and
conclusions of law.”

WILL THE FLOOD-GATES OPEN?
Under the current state of the law as set forth in Rembert,

employers now have a choice as to whether to require mandatory
arbitration of employment claims, including statutory discrimination
claims. Separate from the question as to the legal enforceability of
mandatory arbitration agreements, the question as to whether an
employer should require arbitration remains open.

Some have predicted that Rembert will trigger a wave of
employers instituting arbitration policies, in much the same way
that Toussaint triggered wholesale adoption of written “at will”
acknowledgments. However, whether or not mandatory arbitration
provisions would be a boon to employers is not a clear-cut mat-
ter. There remain advantages and disadvantages to arbitration as
an alternative to litigation. Additionally, given that Rembert leaves
a number of significant issues open, and therefore subject to judi-
cial challenge, there are further questions as to whether such
agreements would offer employers significant short-term advan-
tages. This uncertainty makes it less likely that employers will
immediately adopt, en masse, arbitration provisions.

ARBITRATION PROS AND CONS
The primary perceived advantage of arbitration is that it is gen-

erally thought to be a faster, less formal, and less costly process
than litigation. However, given the Rembert procedural requirements
— reasonable discovery, right to counsel, calling of witnesses —
an arbitration in the post-Rembert workplace will be more quasi-
judicial in nature. While arbitration may remain faster and less
expensive than litigation, the more closely an arbitration resembles

MICHIGAN
DISCRIMINATION CLAIMS:

TO ARBITRATE OR NOT TO
ARBITRATE – THAT IS

THE QUESTION
Daniel B. Tukel

Butzel Long, P.C.

In a dramatic about-face, a special panel of the Michigan Court
of Appeals held that pre-dispute agreements which require manda-
tory arbitration of statutory discrimination claims are enforceable,
provided that certain requirements are met. The case is Rembert
v Ryan’s Family Steak Houses (No. 196542, 4/9/99). An earlier
panel of the Court of Appeals held that such agreements are void
and unenforceable as a matter of public policy. Rushton v Meijers,
225 Mich App 156 (1997).

The Rembert court was a special conflict panel, convened pur-
suant to MCR 7.215(H) to resolve the conflict between Rushton
and the original Rembert decision. It was the special conflict
panel which, in a 4-3 decision, held that an agreement requiring
mandatory arbitration of statutory employment discrimination
claims — under the Elliott-Larsen Civil Rights Act and the Per-
sons With Disabilities Civil Rights Act, formerly known as the
Handicappers Civil Rights Act — is “valid and enforceable” as long
as “no rights or remedies accorded by the statute are waived” and
as long as “the procedure is fair.” Rembert means that an employer
can legally require “arbitration of claims as a condition of employ-
ment,” provided that the agreement does not waive or diminish any
substantive rights or remedies and contains “procedural safe-
guards” ensuring “fair procedures.” While Rembert involved
Michigan statutory claims and a non-union employee, its reason-
ing applies equally to federal discrimination claims, and potentially
to employees covered by collective bargaining agreements, if
such agreements contain arbitration provisions which indicate
that they are intended to apply to statutory claims and the arbitra-
tion procedures meet the Rembert requirements.

The Rembert Court held that a number of conditions must be
met in order for an arbitration agreement to be valid. First, as a
threshold issue, “there must be a valid, binding contract covering
the civil rights claim.” If the arbitration agreement does not con-
stitute a binding contract, it will not be enforceable regardless of
the procedures contained in the agreement. If the arbitration agree-
ment creates a valid contract, it must still meet several requirements
to be enforceable:

• it cannot waive “the substantive rights and remedies of the
statute,” including the right to damages;

• the arbitration procedures must be “fair so that the employee
may effectively vindicate his statutory rights.”
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civil litigation, the less likely it is to save substantial time or
expense. Another potential advantage with arbitration is that it is
an arbitrator, who generally has experience in workplace dis-
putes, who will decide the issue rather than a jury which might be
more influenced by sympathies than by legal arguments or evidence.
Additionally, arbitration offers a private setting, which may reduce
concerns about pursuing, or defending against, sensitive claims such
as those involving sexual harassment. From an employer’s stand-
point, an adverse arbitration decision does not involve a public judg-
ment, which might more easily lend itself to being used against the
employer in future claims by other employees.

There are several disadvantages, from an employer’s per-
spective, with arbitration as an alternative to litigation. First,
while claims may be decided more quickly, there is no ability to
appeal an adverse decision. While a court can review for material
legal error, it cannot simply substitute its judgment for that of the
arbitrator. Additionally, while the chances for a significant award
of “front pay” (future economic damages) are reduced, the chances
for the employee to be reinstated are significantly greater than in
litigation.

Moreover, because arbitration may be perceived as faster
and less costly, more employees might be inclined to file claims
than would be the case with litigation. Arbitration may not permit
a mechanism for the employer to seek summary disposition of the
claim by motion, another fact which could encourage more
employees to file claims. Additionally, Rembert cited with approval
a decision which stated that one of the reasons a particular arbi-
tration agreement was enforceable was because, as a “counter-
weight” to reduced discovery, it provided that the arbitrator was
not bound by the rules of evidence. If the rules of evidence do not
apply, a party may not be able to exclude irrelevant or unduly prej-
udicial evidence which would not, in litigation, be admissible.

Another potentially significant disadvantage with arbitration,
at least in the short run, is that Rembert leaves a number of issues
unresolved. An employer hoping to avoid litigation by instituting
an arbitration provision may, therefore, still find itself in court,
defending the contractual enforceability or the fairness of the
procedure itself. The court thought it would “not be prudent” to
attempt to exhaustively catalog all the circumstances in which an
arbitration provision would or would not be contractually enforce-
able, or would or would not meet the “fairness” requirements.

With certain issues left open, it can be anticipated that there
will be challenges to specific arbitration provisions, which may
include: (1) Challenges as to whether the discovery afforded was
“fair.” (While Rembert only specifically endorsed depositions and
the ability to subpoena witness, it cited with favor a procedure which
included document production, information requests, depositions
and subpoenas); (2) Challenges as to whether the arbitrator was
“neutral.” (While not endorsing any specific method of selection,
the court cited with approval a procedure which permitted access
to information regarding the arbitrator’s background, some pre-
emptory challenges and unlimited challenges for cause); (3) Chal-
lenges as to whether the findings of fact and conclusions of law were
adequate. (A written decision with findings and conclusions is
required, and it must be sufficient for a reviewing court to deter-
mine whether there was error sufficiently material to require that
the arbitrator’s award be vacated). Other open issues include
whether an arbitration provision which permitted motions for
summary disposition, or which permitted a prevailing employer to
collect attorney fees, would pass Rembert muster.
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Under Rembert, an arbitration award can be vacated if the arbi-
trator committed “legal error [which] is so material or so substantial
as to have governed the award, and but for which the award would
have been substantially otherwise.” Not only did Rembert indicate
that a court can review an arbitration award to “ensure that statu-
tory rights are not waived and procedures are fair”, it also indicated
that the judicial review will be “less deferential to the arbitrator’s
judgment than in the collective bargaining context.” A “less def-
erential” standard of review may invite more judicial challenges,
decreasing the utility, and finality, of arbitration.

Because an employee canot be required to waive the right to
file an administrative charge, employers with arbitration policies
may see an increase in the number of EEOC charges filed by
employees. In addition to such charges, the EEOC can file a
claim in federal court in its own name. Therefore, an employer with
an arbitration policy may find itself defending both an arbitration
filed by an employee, and a federal court action filed by the
EEOC. The possibility of an increase in EEOC filings, and the
potential of defending a parallel arbitration and civil action by the
EEOC, may be a further disincentive to wholesale adoption of arbi-
tration policies by employers.

ESTABLISHING AN ARBITRATION POLICY

If an employer has made the decision to establish an arbitra-
tion policy, or wishes to review the enforceability of an existing
policy, Rembert offers some guidance. First, the policy itself must
be set up in such a way as to constitute an enforceable contract. One
method of doing so would be to have an agreement covering the
arbitration policy, which is separate from any employment hand-
book, and which does not contain any language that permits uni-
lateral modification or otherwise indicates it is not a binding con-
tract. The policy must contain sufficient procedural safeguards to
comply with the Rembert “fairness” requirements. While these
requirements are not exhaustively detailed in Rembert, they are at
least generally outlined. Until there is further clarification, it is safe
to say that the more closely an arbitration procedure mirrors the
discovery and disqualification procedures of a civil action, the more
likely it is to survive judicial review.

WHAT THE FUTURE MAY HOLD

We have not heard the last word on the issue of the enforce-
ability of mandatory arbitration of statutory discrimination claims.
Plaintiff in Rembert has already filed a motion for reconsideration
in the Court of Appeals, and this issue may well reach the Michi-
gan Supreme Court. How that Court will assess the issue is
unclear. However, what is clear is that several outspoken opponents
of mandatory arbitration provisions are no longer on the Court.

In Heurtebise v Reliable Business Computers Inc. 452 Mich
405 (1996), the majority of the Supreme Court declined to reach
the issue. However, three Justices — Levin, Mallet and Cavanagh
— indicated that they would hold that such arbitration provisions
are invalid as a matter of public policy. Of those three, only Jus-
tice Cavanagh remains on the court. Justice Levin was replaced by
Justice Taylor, who indicated in his dissent in Rushton, that arbi-
tration agreements can be enforceable. Justice Corrigan, another
post-Heurtebise addition to the court, agreed in the first Rembert
decision with Taylor’s Rushton dissent that such provisions do not
violate public policy. Justice Young, who replaced Justice Mallett,
while not yet expressing a position, is known as a judicial con-
servative. In short, should the Michigan Supreme Court address this
issue, the odds in favor of upholding the enforceability of manda-
tory arbitration of discrimination claims appear greater now than
in the past. ■

EEOC COMPLIANCE
MANUAL ON RETALIATION

Adele Rapport
Regional Attorney EEOC1

The EEOC issued a new Compliance Manual on Retaliation
on May 20, 1998 (“Manual”). The Manual provides guidance to
our investigators on analyzing claims of retaliation under the
statutes we enforce. It contains examples, case citations and states
the Commission’s position on issues which arise in the litigation
of retaliation claims. This article will discuss the highlights of the
Manual and pertinent case law discussed therein.

A. INTRODUCTION
The EEOC is charged with enforcing the federal anti-dis-

crimination laws and each of these laws has a specific anti-retal-
iation provision. See, Title VII, 29 U.S.C. § 2000e-3(a); the Age
Discrimination Employment Act, 29 U.S.C. §623(d); The Amer-
icans with Disabilities Act, 29 U.S.C. § 122032; and the Equal Pay
Act, 29 U.S.C. §215(a)(3).3 The anti-retaliation provisions of
these laws prohibit discrimination against individuals because
they opposed a practice made unlawful by the statute or because
they filed a charge, testified, assisted or participated in any man-
ner in an investigation, proceeding or hearing under the statute.

The Manual discusses the elements of a retaliation claim, the
standards governing the application of the opposition clause, and
the participation clause. It also discusses the wide range of adverse
actions which can constitute evidence of retaliation and proof of
a causal connection between the protected activity and the adverse
action. Additionally, the Manual discusses special remedy and dam-
age issues including temporary or preliminary relief and com-
pensatory and punitive damages.

It should be noted that retaliation is a National Enforcement
Plan issue and a Local Enforcement Plan issue. The Detroit Dis-
trict Office has successfully litigated several retaliation claims and
currently has seven cases on its docket which include retaliation
claims.

B. PROTECTED ACTIVITY
The anti-retaliation provisions of the federal discrimination

laws prohibit retaliation based on two types of protected activity:
opposition to an unlawful practice and participation in the enforce-
ment processes. In either case the person alleging retaliation need
not be in the protected group covered by the statute in question.
Manual at 8-2. Moreover, the Charging Party need not be a cur-
rent employee. Thus, a retaliation claim can be pursued after the
employment relationship has ended, based on activity involving a
different employer or based on activity by someone associated with
or closely related to the Charging Party.

1. The Opposition Clause
The opposition clause protects individuals who explicitly or

implicitly communicate to an employer that the individual believes
that his or her activity constitutes employment discrimination
under one of the covered statutes. Manual at 8-3. The protest is
considered protected activity if it could reasonably be interpreted
as opposition to employment discrimination. It is not necessary for

(Continued on page 4)
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the employee to identify the action as harassment. A complaint
about racial graffiti, for example, would constitute protected
activity.

a. Examples of opposition

An obvious example of opposition is a threat to file a charge
or make a formal complaint alleging discrimination to any entity
that receives discrimination complaints. Another common type of
opposition is complaining to anyone about discrimination against
oneself and others. The complaint can be made to a manager, union
official, co-worker, company EEO official, attorney, reporter,
Congressperson, or anyone else. Manual at 8-4.

Another example of a protected activity is the refusal to obey
an order because of a reasonable belief that it is discriminatory. A
plaintiff can demonstrate that he or she reasonably believed that
the order required that he or she carry out unlawful discrimination,
e.g., an order to pay women less than the men in the same job cat-
egory. Manual at 8-5. Alternatively, the plaintiff can demonstrate
that he or she reasonably believed that discrimination was a term
or condition of employment, e.g., an order not to retain a janito-
rial service because it employs individuals with mental retardation.
See, Moyo v Gomez, 40 F.3d 982 (9th Cir. 1994) cert. denied 513
U.S. 1081 (1995); Manual at 8-6. The Detroit District Office is cur-
rently litigating a retaliation case where we allege that the Charg-
ing Party was discharged because he tried to hire an African-Amer-
ican applicant and actually hired an Asian-American applicant
despite his instructions only to hire white employees. See, EEOC
v. Motorama, Civil Action No. 98-60362 (E.D. MI.)

Requesting an accommodation of a disability or requesting a
religious accommodation also constitutes protected activity. See,
Soileau v Guilford of Maine, 105 F.3d 12 (1st Cir. 1997). Thus, if
a person reasonably believes they have a disability and reasonably
believes they are entitled to an accommodation, the retaliation claim
will stand even if the employer can later prove that the individual
was not disabled within the meaning of the ADA.

b. Standards governing opposition clause

In addition to providing examples of protected activity, the
Manual also discusses standards governing the application of this
clause.

i. Opposition must be reasonable.

Initially, the manner of opposition must be reasonable. Inform-
ing customers of the employer’s alleged discrimination and peace-
ful picketing have been held to be a reasonable form of opposition.
See, e.g., Summers v United Postal Service, 899 F 2d 203 (2d Cir.
1990). Manual at 8-7. On the other hand, photocopying confidential
documents, making an overwhelming number of complaints based
on unsupported allegations and by-passing the chain of command
in bringing complaints have been found to be unreasonable. See,
e.g., O’Day v Mc Donnell Douglas, 79 F. 3d 756 (9th Cir 1996)
(copying confidential documents); Rollins v Florida Dep’t of Law
Enforcement, 868 F.2d 1387 (8th Cir.) cert. denied, 488 U.S. 892

(1988) (overwhelming complaints and by-passing chain of com-
mand). Of course, threats of violence to life or property are not pro-
tected either. Manual at 8-7.

Importantly, to the extent that the protest interferes with an
employee’s job performance, the employee will not be immunized
from appropriate discipline. The Manual specifically states that
opposition to perceived discrimination does not license an employee
to neglect job duties. Manual at 8-7,8.

ii. Opposition need only be based on reasonable good
faith belief.

Individuals are protected against retaliation for opposing per-
ceived discrimination if they have a reasonable good faith belief
that the practices were unlawful. Accordingly, a retaliation claim
will stand even if the challenged practice is ultimately found to be
lawful because requiring a finding of illegality would undermine
one of the purposes of Title VII, specifically, to eliminate dis-
crimination through informal means of protest. See, Little v United
Technologies, 103 F.3d 956 (11th Cir 1997); Berg v La Crosse
Cooler Co., 612 F. 2d 1041 (7th Cir. 1980); Manual at 8-8.

c. Retaliation protection extends to individuals who did
not engage in opposition and can be based on retaliation
by a third party.
The anti-retaliation provisions have been broadly interpreted

as to the individuals protected and the source of the discriminatory
practices. Thus, individuals who are closely related to a person who
has opposed discriminatory practices are protected from retaliation.
For example, if a woman objects to perceived sexual harassment,
her husband cannot be threatened with demotion unless she with-
draws her protest. In such a case both the husband and the wife
would have viable retaliation claims. See, e.g., Murphy v Cadillac
Rubber & Plastics, Inc., 946 F.Supp. 1108 (W.D. N.Y. 1996)
Additionally, it is not necessary for the individual to demonstrate
that the defendant itself engaged in the protested practices. Thus,
it would be unlawful for a prospective employer to refuse to hire
an individual because she complained to the press about her prior
employer’s refusal to promote women to management positions.
Manual at 8-9.

2. The Participation Clause
Like the opposition clauses, the participation clauses of the fed-

eral anti-discrimination laws have very broad coverage. Individ-
uals cannot be retaliated against because they filed a charge, sub-
mitted an affidavit or assisted or participated in any manner in an
administrative investigation. Similarly they are protected if they tes-
tified as a witness or otherwise assisted in a court proceeding. See
Manual at 8-9. The Detroit District Office recently filed a case alleg-
ing that the defendant fired the Charging Party because he testi-
fied for the Commission at the trial of an ADA case and because
he filed a charge. See EEOC v. Perfection Steel ( E. D. MI).

a. Participation is protected even if the underlying charges
were not valid or reasonable.
Unlike the opposition clause, which applies only to individ-

uals who engage in reasonable good faith protests, the participa-
tion clause protects all individuals who participate in the process.
Thus, for example, a retaliation claim will stand for an individual
who filed a charge with the EEOC, regardless of the validity or rea-
sonableness of the charge. See, e.g., Wyatt v Boston, 35 F.3d 13,

EEOC COMPLIANCE MANUAL ON
RETALIATION
(Continued from page 3)
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(1st Cir. 1994). The Manual explains that if employers are permitted
to make unilateral determinations of the reasonableness of a
charge and take adverse action against an employee based on that
determination, it will chill participation in the process. See Man-
ual at 8-10.

b. Participation protection extends to individuals who did
not engage in participation and can be based on
participation in a claim against a third party.

As with the opposition clause, the participation clause protects
individuals who are closely related to someone who has participated
in the process. See, e.g., EEOC v. Ohio Edison Co., 7 F.3d 544 (6th
Cir. 1993); Manual at 8-10. Additionally, individuals are protected
from retaliation for participating in a proceeding against another
employer. Thus, for example, it would be unlawful for an employer
to refuse to hire an individual because they filed a charge against
their previous employer. See e.g., Christopher v. Stouder Memo-
rial Hosp. 36 F.2d 870 (6th Cir.) cert. denied, 502 U.S. 1013 (1991).
Manual at 8-11. It should be noted that if the previous employer
advised the prospective employer of the charge filing in response
to a reference request, both would be potential defendants. See,
Robinson v. Shell Oil Company, 117 S. Ct 843 ( 1997); Manual at
8-11,12.

C. ADVERSE ACTION

1. Types of Adverse Action Prohibited
The Manual gives several examples of the types of adverse

actions prohibited by the anti-retaliation clause. The examples
include denial of promotion, hire, or benefits, demotion, suspen-
sion and discharge. See, Kocsis v Multi-care Management Systems,
Inc., 97 F.3d 876 6th Cir. 1996) (adverse employment action must
typically constitute a materially adverse change in the terms of
employment). The Manual also recognizes other types of adverse
actions including threats, reprimands, negative evaluations, harass-
ment or other adverse treatment. Manual at 8-11. Suspending access
to an internal grievance procedure or an open door policy also con-
stitutes adverse action. See, EEOC v. Chicago Bd. Of Governors,
957 F.2d 203 (2d Cir. 1991).

The Manual also states that retaliation need not constitute an
ultimate employment action, because other conduct may also be
reasonably likely to chill an individual from engaging in protected
activity. Manual at 8-13. The basis for this view is the broad lan-
guage of the anti-retaliation provisions which generally prohibit
discrimination because of protected activity as compared to the more
limited language of the general anti-discrimination provision
which prohibits discrimination in terms and conditions of employ-
ment. Manual at 8-14.

2. Timing Of Adverse Action
The anti-retaliation provisions apply during and after employ-

ment. Accordingly, a former employee can bring a retaliation
claim based on a poor reference. See Robinson, supra. Likewise,
an unjustified negative job reference, refusal to give a job reference
or informing the prospective employer that the former employee
filed a charge of discrimination can be an adverse action. Such
attempts to interfere with an individuals prospects for employment
are actionable even if the prospective employer hires the individ-
ual. Manual at 8-12.

D. CAUSAL CONNECTION

Proof of retaliatory motive can be established through direct
or circumstantial evidence. Direct evidence such as a statement by
the decision-maker of a retaliatory motive is rare but has occurred
in some cases litigated by the Detroit District Office. More com-
monly, retaliation is proved through circumstantial evidence such
as the close proximity in time from the protected activity to the
adverse action and evidence that the decision-maker was aware of
the activity. Manual at 8-18. However, an extended time period will
not necessarily defeat a retaliation claim where there is interven-
ing evidence of retaliatory motive. EEOC v. Chrysler Inc., 970 F.2d
39 (5th Cir. 1992).

While an employer can defend a retaliation claim by demon-
strating non-discriminatory reasons for the adverse action as in other
discrimination cases, those reasons are subject to a pretext chal-
lenge. Manual 8-19 for examples.

E. RELIEF AND DAMAGES

The Commission can seek a temporary or preliminary injunc-
tion if such action is necessary to serve the purposes of Title VII.
Preventing retaliation which not only discourages the Charging
Party from proceeding but which may also discourage others
from participating or filing charges may be an appropriate basis for
preliminary relief. See EEOC v Astra, 94 F. 3d 738 ( 1st Cir. 1997)

As to damages, it is the EEOC’s position that compensatory
damages are available for retaliation under Title VII, ADA, EPA
and ADEA. Moreover, such damages are uncapped for claims under
the latter statutes as the 1991 Civil Rights Act caps do not apply
to those Acts.

F. CONCLUSION

Practitioners should be aware of the potential retaliation
claims that can be brought based on a wide variety of conduct which
interferes with protected activity. It should be emphasized that in
view of the broad language of the opposition and participation
clauses it is not necessary for the individual to file a charge in order
to gain the protection of the federal anti-discrimination retaliation
provisions.4 Moreover, it is not necessary that the underlying
claim be valid, only that the individual had a reasonable good faith
belief that the practices are unlawful. Under the participation
clause, it is not necessary to establish that the charge was valid or
reasonable. Accordingly, in order to avoid potential liability and
damages, practitioners must establish that the adverse action was
not in any way based upon the participant’s protected activity.

— END NOTES —
1Adele Rapport is the Regional Attorney for the Detroit District Office of the EEOC. The views
stated in this article are her own and do not constitute EEOC policy or guidance.

2A plaintiff can bring an ADA retaliation claim against an individual supervisor because the
language of the ADA makes it unlawful for a person to retaliate against an employee. See, ADA
§ 503(a). Ostrach v. Regents of University of California, 957 F.Supp. 196 (E.D. Ca. 1997);
Manual at 8-3. Some cases decided under the other federal anti-discrimination statutes have
found no individual supervisor liability because in those statutes the retaliation clauses, like
the anti-discrimination clauses, refers to an “employer.”

3The EPA does not expressly prohibit discrimination based on opposition to unlawful practices.
However, the Sixth Circuit has held that the EPA prohibits such retaliation in a case handled
by the Detroit District Office. See, EEOC v. Romeo Community Schools, 976 F.2d 985 (6th
Cir. 1992). 

4On several occasions defense counsel has raised this defense (no charge filing) unsuccessfully.
In fact, in one instance defense counsel stated in writing that the individual was fired because he
did not support the company’s position in an investigation, but claimed immunity because nei-
ther the victim nor the witness had filed a charge when the termination decision was made. ■

LABOR AND EMPLOYMENT LAWNOTES (SUMMER 1999) Page 5



THE ETHICS OF
WITNESS

PREPARATION
Stuart M. Israel

Martens, Ice, Geary, Klass,
Legghio, Israel & Gorchow, P.C.

I collected most of these sources to inform the panel discus-
sion on the ethics of witness preparation at the January 30, 1999
State Bar of Michigan Labor and Employment Law Section Mid-
Winter Meeting legal education program. I’ve added a few since
then. These sources provide a framework for contemplating just
exactly what is “the truth, the whole truth, and nothing but the truth”
and the lawyer’s role in ascertaining the truth and presenting it in
litigation.

1. From the Supreme Court: “An attorney must respect the
important ethical distinction between discussing testimony
and seeking improperly to influence it.” Geders v. United

States, 425 U.S. 80, 90, n. 3 (1976) (Burger,
C.J.).

2. From the Michigan Rules of Profes-
sional Conduct.

a. Rule 3.4: “A lawyer shall not . . . (b) fal-
sify evidence [or] counsel or assist a wit-

ness to testify falsely . . .”

b. Comment to Rule 3.4: “Fair
competition in the adversary system is
secured by prohibitions against . . .
concealment of evidence, improper
influence of witnesses . . . and the
like.”

c. Rule 3.3:
“(a) A lawyer shall not knowingly: . . . (4) offer evidence

that the lawyer knows to be false.”

“(b) A lawyer may refuse to offer evidence that the lawyer
reasonably believes is false.”

d. Rule 1.2(c): “A lawyer shall not counsel a client to engage,
or assist a client, in conduct that the lawyer knows is ille-
gal or fraudulent, but a lawyer may discuss the legal con-
sequences of any proposed course of conduct with a client
and may counsel or assist a client to make a good-faith effort
to determine the validity, scope, meaning, or application of
the law.”

e. Comment to Rule 3.3: “There are circumstances where fail-
ure to make a disclosure is the equivalent of affirmative mis-
representation. The obligation prescribed in rule 1.2(c)
not to counsel a client to commit or assist the client in com-
mitting a fraud applies in litigation.”

f. Rule 1.4(b): “A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make informed
decisions regarding the representation.”

g. Comment to Rule 1.4: “The client should have sufficient
information to participate intelligently in decisions con-
cerning the objectives of the representation and the means
by which they are to be pursued to the extent the client is
willing and able to do so.”

h. Rule 8.4: “It is professional misconduct for a lawyer to:
. . . (b) engage in conduct involving dishonesty, fraud, deceit,
misrepresentation, or violation of the criminal law, where
such conduct reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer . . .”

3. Presenting the truth. James M. Altman, “Witness Preparation
Conflicts,” 22 Litigation 38 (Fall 1995).
a. Three reasons to tell the truth. At 38-39: “[I]instruct the

witness that the fundamental rule of witness preparation as
well as testifying, is simply ‘Tell the truth.’ To emphasize
the importance of this rule, explain the reasons for it. First,
the law demands it. Before testifying, witnesses take an oath
requiring them to tell the truth. Witnesses who intention-
ally testify contrary to their own beliefs about what is true
can be convicted of perjury, obstruction of justice, or like
crimes. Second, from the broader moral perspective and
from the ethical viewpoint implicit in the witness oath,
telling a lie is just plain wrong . . . Third, from a more prag-
matic perspective, false testimony rarely goes unnoticed .
. . In other words, even the amoral witness who is fearless
of perjury prosecution has strategic reasons to be truthful.”

b. Suggest wording. At 43: “[T]here is nothing unethical about
an attorney making suggestions about the witness’s word-
ing as long as those suggestions do not encourage what the
attorney knows or reasonably believes is false or mislead-
ing testimony.’’

4. Don’t suggest wording. Janeen Kerper, “Preparing A Witness
for Deposition,” 24 Litigation 11 (Summer 1998). “Ethically
permissible objectives of the role play are to refresh the wit-
ness’s memory, put the witness at ease, encourage the witness
not to guess or speculate, and to listen carefully to questions.
Information can be obtained, clarified, and organized through
the role play. It can call the witness’s attention to gestures and
mannerisms that may distract from their testimony. This is also
a proper time to expose and resolve any misperceptions the wit-
ness may have. It is not ethical to use the role play to ‘script,’
‘polish,’ ‘suggest wording,’or repeatedly ‘rehearse’ the witness’s
testimony.”

5. Suggest wording. Double Billing — A Young Lawyer’s Tale Of
Greed, Sex, Lies, And The Pursuit Of A Swivel Chair (1998) at
178-179.

a. “A lawyer cannot tell his client to lie, or sit quietly if he does.
But a lawyer can shape and mold and revise and cajole a
witness into the party line.”

b. “‘That’s fine,’ says [the lawyer], ‘If you
have no specific recollection we don’t
want you speculating or guessing what
you meant. If you’re asked about this
document you can simply say “I don’t
know” or “I can’t remember.” Every-
thing you testify to has to be from
your personal knowledge. If you don’t
remember exactly what you meant, don’t guess.’”

6. Memory and creativity. Monroe Freedman, “Counselling
The Client: Refreshing Recollection Or Prompting Perjury?”
chapter 6 in Lawyers’ Ethics In An Adversary System (1975).

a. The art of remembering. At 65-66 (citations omitted):
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“Of course, I’m telling the truth.
You can take my word for that.”

“I cannot tell a lie.”



[A]n honest and rational client will invent facts as readily
as suppress them. Indeed, even before the process of
remembering begins, what goes into a supposed “mental
storehouse” is significantly influenced by the personality
and previous experiences of the observer. As noted by
F.C. Bartlett, who is probably the leading experimental psy-
chologist concerned with memory, “temperament, interests,
and attitudes often direct the course and determine the con-
tent of perceiving.” In addition, “a great amount of what is

said to be perceived is in fact inferred,” a process
that Bartlett calls “inferential construction.”
Experiencing a situation that is unclear in part
or ambiguous, an observer typically “fills up the

gaps of his perception by the aid of what he has
experienced before in similar situations, or,
though this comes to much the same thing in the
end, by describing what he takes to be ‘fit,’ or
suitable, to such a situation.” As observed by

another authority, “recall brings greater sym-
metry or completeness than that which was actu-

ally observed.” Moreover, the process of uncon-
scious reconstruction continues with the passage of time,
probably increasing considerably as the event is left farther
behind.

Nor is any dishonesty involved in that process. “He may do
this without being in the least aware that he is either sup-
plementing or falsifying the data of perception. Yet, in almost
all cases, he is certainly doing the first, and in many cases
he is demonstrably doing the second.” The “vast majority”
of testimonial errors are those of the “average, normal hon-
est man,” errors “unknown to the witness and wholly unin-
tentional.” Such testimony has been described as “subjec-
tively accurate but objectively false.”

An interesting illustration of the tendency to eliminate sit-
uational ambiguities in remembering was provided in the
Senate Watergate hearings. John Dean was testifying
regarding a meeting with Herbert Kalmbach. Dean had no
incentive whatsoever to lie about that particular incident.
In fact, it was extremely important to him to state the facts
with as much exactness as possible. He testified that he had
met Kalmbach in the coffee shop of the Mayflower Hotel
in Washington, D.C., and that they had gone directly
upstairs to Kalmbach’s room in the same hotel. Dean was
pressed several times on that point, in a way that implied
that his questioners had reason to believe that he was lying
as to whether the meeting had taken place at all. Each time,
Dean confidently reaffirmed his clear recollection about the
incident. Finally, it was revealed that the register of the
Mayflower Hotel indicated that Kalmbach had not been
staying at the hotel at the time in question. Dean nevertheless
remained certain of the occurrence, putting forth the
unlikely theory that Kalmbach had been using an alias. The
difficulty was cleared up when someone realized that there
is a Mayflower Doughnut Coffee shop in the Statler Hilton
Hotel in Washington — and Kalmbach was found to have
been registered there, under his own name, on the day in
question. Thus Dean’s basic story was confirmed. Without
realizing it, however, Dean had inaccurately resolved the
ambiguity created by the coincidence of the two names by
confidently “remembering” the wrong hotel, and by invent-
ing the use of an alias by Kalmbach, despite the fact that

he had had every incentive to report those details cor-
rectly, and had come close to being seriously discredited
because of his unconscious error.

b. The importance of the question. At p. 67-68 (citations
omitted):
Questioning is, of course, an essential part of interviewing
and preparing a witness for trial. It is particularly noteworthy,
therefore, that questions, even “straightforward questions
of fact,” may play a very strong part in inducing “impor-
tation of detail” into the process of remembering, and that
leading questions, when purposefully used to induce error,
succeed in doing so to a startling degree. A recent study by
Elizabeth Loftus showed that witnesses’ estimates of the
speed of an automobile involved in an accident will vary
in accordance with the verb used by the questioner in
describing the impact: “smashed” (40.8 mph), “collided”
(39.3 mph), “bumped” 38.1 mph), “hit” (34.0 mph), and
“contacted” (31.8). In addition, twice as many witnesses
reported seeing nonexistent broken glass on the ground
when the questioner used the word “smashed” instead of
“hit.” Dr. Lofts concluded that “memory itself undergoes
a change” as a result of the type of question asked.

To sum up, the process of remembering is not one depen-
dent upon “memory traces,” which can be played back as
if by placing a stylus into the groove of a phonograph record.
Rather, the process is one of active, creative reconstruction,
which begins at the moment of perception. The recon-
structive process is significantly affected by the form of the
questions asked and by what we understand to be in our own
interest — even though, on a conscious level, we are
responding as honestly as we possibly can.

7. The Lecture. Robert Traver (actually, former Michigan
Supreme Court Justice John D. Voelker of Ishpeming), Anatomy
of a Murder (1958), chapters 5-7. Or, see the movie, with Jimmy
Stewart as Upper Peninsula lawyer Paul Biegler, filmed, in part,
in the Marquette County courthouse. Biegler
gives his client, accused of the murder of
a man who allegedly raped the client’s
wife, The Lecture, a review of the law of
murder defenses. The review provides
the foundation for the client’s further
account of the events, now shaped to
provide the basis for an irresistible
impulse/temporary insanity defense.
The Anatomy of a Murder situation
is often used in discussion of where to
draw the line to determine when a com-
prehensive review of the law ethically
provides the client with proper coun-
seling and when it unethically provides the basis for false tes-
timony.

Biegler says: “The Lecture is an ancient device that lawyers use
to coach their clients so that the client won’t quite know he has
been coached and his lawyer can still preserve the face-saving
illusion that he hasn’t done any coaching. For coaching clients,
like robbing them, is not only frowned upon, it is downright
unethical and bad, very bad. Hence the Lecture, an artful
device as old as the law itself, and one used constantly by some
of the nicest and most ethical lawyers in the land. ‘Who, me?
I didn’t tell him what to say,’ the lawyer can later comfort him-
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self. ‘I merely explained the law, see.’ It is a good practice to
scowl and shrug here and add virtuously: ‘That’s my duty, isn’t
it?’ Verily the question, like expert lecturing, is unchal-
lengeable.”

8. The oath and perjury in Michigan.
a. “Before testifying, every witness shall be required to

declare that the witness will testify truthfully, by oath or
affirmation administered in a form calculated to awaken the
witness’ conscience and impress the witness’ mind with the
duty to do so.” MRE 603. See MCL 600.1432.

b. “The elements of perjury are: (1) the administration to the
defendant of an oath authorized by law, by competent
authority; (2) an issue or cause to which the facts sworn are
material; and (3) wilfully false statements or testimony
regarding those facts.” People v. Kozyra, 219 Mich. App.
422, 428-429 (1996). See MCL 750.422-427.

c. MCL 750.424-425 prohibit “subornation of perjury”
(“procuring another person to commit the crime of perjury”)
and “inciting or procuring one to commit perjury” (by
“endeavor[ing] to incite or procure any person to commit
the crime of perjury, though no perjury be committed”).

9. The literal truth may not be enough. United States v. DeZarn,
157 F.3d 1042 (6th cir., 1998) (“a person may be found guilty
of perjury where he gives sworn testimony which, from the con-
text of the questioning and circumstances” it “can reasonably
be inferred to be knowingly untruthful and intentionally mis-
leading, even though the specific question to which the response
is given may itself be imprecise”; the court rejected the defen-
dant’s argument that he had no criminal liability where he gave
literally truthful answers to questions about a 1991 party; the
court held that in context the defendant was, as the trial court
put it, “on the same song sheet” as his questioner, who asked
about a 1990 party but mistakenly used 1991, the wrong date,
in his foundational question. ■

LOOKING FOR
Lawnotes Contributors!

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments, trends
in the law, practice skills or techniques, professional issues,
new books and resources, etc. They can be objective or opin-
ionated, serious or light, humble or self-aggrandizing, long
or short, original or recycled. They can be articles, outlines,
opinions, letters to the editor, cartoons, copyright-free art, or
in any other form suitable for publication.

For information, contact Lawnotes editor Stuart M.
Israel or associate editor John G. Adam at Martens, Ice,
Geary, Klass, Legghio, Israel & Gorchow,  P.C., 1400 North
Park Plaza, 17117 West Nine Mile Road, Southfield, Mich-
igan 48075. (248) 559-2110.

THE ETHICS OF WITNESS
PREPARATION
(Continued from page 7)

RICHARD NIXON’S
SUPREME COURT

ARGUMENT
John G. Adam

Martens, Ice, Geary, Klass,
Legghio, Israel and Gorchow, P.C.

We all know about the Watergate tapes. President Nixon was
forced to turn over the Watergate tapes after the Supreme Court
ordered their release to the special prosecutor in 1974, Nixon v.
United States.

But there is another tape of Richard Nixon at the Supreme Court.
Unlike the Watergate tapes, there is no “expletive deleted” or talk
of payoffs or coverups. This tape-recording is of Nixon the lawyer
arguing before the Supreme Court in Time Inc. v. Hill, 385 U.S. 374
(1967). You can listen to the entire two hour argument given on
October 18 and 19, 1966 from the Oyez Oyez web site of
Northwestern University, which has just released them.
oyez.nwu.edu. Nixon’s argument starts 53 minutes into the session
and last over 30 minutes. You can listen to the future president jus-
tify the verdict against Time Inc. Exciting stuff it is not, but it is
still interesting to hear Nixon as the lawyer. Like Nixon the politi-
cian, he is attacking the press.

Nixon represented the appellee, James Hill, who had success-
fully sued Time, the publisher of Life Magazine, after the maga-
zine had printed an article about a play that had purported to por-
tray a 1952 incident when escaped convicts had taken James Hill
and his family hostages. The article falsely claimed the Hill fam-
ily had been assaulted and brutalized.

Like Nixon v. United States, Nixon lost Time v. Hill. In a 6 to
3 vote, the Court threw out the verdict of $75,000 compensatory
and $25,000 punitive damages in favor of Hill and remanded for
a new trial with new jury instructions requiring a malice standard.
Ironically, the three dissenters were Chief Justice Warren, and Jus-
tices Abe Fortas and Tom Clark, among the most liberal on the
Court.

You can also read Nixon transcripts of Nixon talking about Time
v. Hill to his presidential advisers. The tape transcripts were pub-
lished in the 1997 book, The New Nixon Tapes: Abuse of Power,
edited by Stanley I. Kutler. On October 16, 1972, Nixon spoke with
Bob Haldeman and John Ehrlichman about Time v. Hill in con-
nection with a possible lawsuit by Segretti, a presidential aide who
was the subject of a Washington Post story. As a tactical matter,
Nixon threw out the idea of a lawsuit filed before the election, not-
ing that summary judgment before the election was unlikely. “All
you’ve got to do is sue them and then drop the case.” Sounds like
a Rule 11 violation! But knowing the law of libel, Nixon advised
that after Hill “there is no libel any more. The Goddamn press can
do anything.” ■
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Some reflections...

We hear about the image of lawyers with frequency, and
it is rarely complimentary. We understand that one of the fac-
tors undergirding the state bar proposal for mandatory con-
tinuing legal education is to improve not only the skills, but
also the image of attorneys. Like most such notions, there is
probably a grain of truth in that appraisal.

However, only a grain, if the members of the Labor and
Employment Law Council serve as examples. Your council
members have been very active this year, beginning with the
annual meeting last September, moving to the first ever ABA
Institute held in the Detroit area, on age discrimination issues.
We are especially appreciative of the role Council member
Connye Harper played in making the Institute a reality. The
Gottfried seminar had ample attendance with more students
than usual.

The Mid-Winter seminar drew high attendance as well.
Our dinner speaker, Juan Williams, challenged us to be and
become the best professionals possible, and follow in the path
of our honoree, George Roumell. Council members Andrea
Roumell Dickson and Tom Brady put together a program for
the Saturday morning seminar which included a number of
extraordinary attorneys. Ruthann Okun, the Director of the
Michigan Employment Relations Commission, provided a new
view and update of MERC activities; Dennis M. Devaney, of
Butzel Long, shared his insights into recent happenings at the
National Labor Relations Board, and Dan Bretz, of Brady,
Hathaway, Brady and Bretz, presented a extensive review of
equal opportunity law developments.

Two panels followed, both moderated by James Neely, the
Director of the Detroit District office of the U. S. Equal
Employment Opportunity Commission. The first panel looked
at the “Ethics of Witness Preparation” and featured panelists
Sheldon J. Stark, Stark and Gordon; Marcia Proctor, Butzel
Long; Lucetta V. Franco; and Stuart Israel , Martens, Ice, Geary,
Klass, Legghio, Israel and Gorchow. The second panel brought
tips from the litigators on handicap discrimination with pan-
elists John Brady, Brady Hathaway Brady and Bretz, and
Michael Pitt, Pitt, Dowty and McGehee.

Two conclusions emerge from those activities. First, that
members of the Section, labor and Employment law practi-
tioners, are actively engaged in the issues of their profession
and specialties, and second, that members of the Council and
others work very hard to put these programs together.

We’re delighted that so many of you do come to the sem-
inars and we need your comments and suggestions. We’re
thinking about evaluation forms for the annual meeting and
winter meeting programs. We want to know what you want,
what you liked, and what could have been done better.

The members of the Council have given most generously
of their time and professional expertise. They put programs
together, they line up speakers, and panels, they arrange for
printed materials, and show up to support these activities. They
come regularly to meetings and share their professional con-
cerns. When it comes to image, they earn at least an A+! They
do it all cheerfully! They volunteer! And this for work which
carries no special recognition and no billable hours.

Some of the most unsung heroes of this volunteer body
are the editor of Lawnotes, Stuart Israel and associate editor
John Adam. One of the most frequent requests which I receive
is how to get Lawnotes. (All lawyers who are members of the
section receive Lawnotes; non-lawyers may subscribe, and
there is a student rate as well.) We get compliments regularly.
Congratulations to Stu, John and all the regular contributors,
as well as the occasional authors. We’re happy to have more
of you. You’ll clearly be widely read!

One of the people we’ve worked closely with is going on
to other pursuits and we’ll genuinely miss him. Karl Brevitz,
who has served the Institute of Continuing Legal Education
as its Education Director, is off to the Beltway, to work with
the Association of College and University Attorneys. I hope
they know how fortunate they are to have him. Karl coordi-
nated the annual Spring Labor and Employment Law Semi-
nar which ICLE and the Section co-sponsor. We had the
highest registration ever for the 1999 Seminar, and we owe Karl
a rousing “thank you” for his meticulous work in planning and
executing all of those details.

We’re heading now toward the annual meeting in Septem-
ber, as part of the State Bar annual meeting in Grand Rapids.
Judge Richard Enslen has agreed to be our dinner speaker, and
we look forward to his observations on the state of our pro-
fession. The program will include some other topics, and we’ll
tell you more about them later.

My view is that there are many exceptional attorneys who
give freely of their time to benefit their colleagues and their
profession. Thanks to all of them for sharing with all of us.

VIEW FROM THE
CHAIR

Janet C. Cooper, Chair
Labor and Employment Law Section, 

State Bar of Michigan



SUPREME COURT WEB
SURFING IS “RELATIVELY

STRAIGHTFORWARD”
John G. Adam

Martens, Ice, Geary, Klass, Legghio, 
Israel & Gorchow, P.C.

In striking down on First Amendment grounds two provisions
of the 1996 Internet Communications Decency Act, the U.S.
Supreme Court recognized the “best known category of commu-
nication over the Internet is the World Wide Web.” Reno v. ACLU,
138 L.Ed 2d 874 (1997).

While the Web is a “vast library,” “navigating the Web is rel-
atively straightforward,” said the Court. With the Web, you no longer
have to purchase hundreds of volumes of the United States reports,
U.S. Law Week, visit your local law library, or do expensive legal
research to get access to Supreme Court decisions and related infor-
mation. Although the Court does not have its own Web Site, there
are several great web sites devoted to the Court which are discussed
in this article.

Using these Web sites you can read current decisions within
24 hours or decisions from 1893, listen to over 400 oral arguments,
review the Court’s calendar, listen to speeches by justices or
scholars and review briefs filed by the Solicitor General. You will
find the Supreme Court Historical Society, the FBI papers on Jus-
tice Thurgood Marshall and two sites devoted to Justice Antonio
Scalia.

Findlaw Internet Legal Resources. Supreme Court opinions
since 1893 are available from Findlaw Legal Resources. www.find-
law.com/casecode/supreme.html. You can search by case name, vol-
ume, year, citation or by key words. Use of Findlaw’s “searchable
database of Supreme Court decisions since 1893” is free. Within
the text of the decisions, cited Supreme Court cases are in hyper-
text, allowing you to click to the cited case. Findlaw allows you
to link to later lower court cases citing the Supreme Court decision.
FINDLAW also provides links to many of the cites discussed in
this article.

Cornell Law School’s Project. Cornell Law School has a web
site devoted to the Supreme Court, providing access to “all opin-
ions of the court since May of 1990.” supct.law.cornell.
ed/supct/. Cornell offers these Supreme Court opinions “under the
auspices of Project Hermes, the court’s electronic-dissemination
project,” according to the home page.

You can also review the constitution, selected statutes, the
Supreme Court rules, and access information about the Court’s orga-
nization and jurisdiction. A glossary of terms is available.

Court Calendar and Oral Argument Schedule. When is that
case scheduled for argument? When is the Court in session? Cor-
nell Law School publishes the Court’s calendar and oral argument
schedule at supct.law.cornell.edu/supct/orgcal97.html. You can
find out when a case is scheduled for oral argument and then hyper-
link to a case summary, including the question presented, and with
another click go to the lower court decision.

Supreme Court Plus. Supreme Court Plus also provides
access to decisions. www.usscplus.com/index.htm. The site, main-
tained by InfoSynthesis, a commercial company, provides access
to decisions “usually the same day.” Using the Adobe Acrobat reader,
you can print the decisions just the way they are printed as slip opin-

ions. This lets you attach the decision to a brief or cite the appro-
priate page number, not something that can be done from the other
sites. The site also has a database of 8,000 decisions. Supreme Court
Plus has an argument and session calendar, but does not provide a
case summary or hyperlink to the court of appeal’s decisions.

U.S. Air Force. The Air Force released a historic file of the
full text of 7,407 Supreme Court decisions dating from 1937
through 1975, which are located in volumes 300 to 422 of the U.S.
Reports. “Don’t ask,” so to speak, why the Air Force had this infor-
mation!

Oyez Oyez Oyez. Until the Justices of the United States
Supreme Court permits broadcast of arguments on the Web, Oyez
Oyez Oyez is the best way to listen to selected oral arguments.
http://oyez.nwu.edu/. Oyez is the brilliant creation of Jerry Gold-
man, who I call the Brian Lamb (founder of C-Span) of Supreme
Court Surfing. Professor Goldman is a Northwestern University
political science professor who has placed more than 400 (and grow-
ing) full, unedited oral arguments on the Web. Oyez obtains
selected tapes of the oral arguments from the National Archives and
than downloads the arguments on the Web, so you can listen to them
for free with RealPlayer.

Oyez focuses on constitutional cases and has hyperlinks to the
full text of the decisions at Findlaw. Oyez provides a brief one-page
description of each case, which you can read before or while your
are listening to the argument. Unless you listened to May It Please
the Court, edited by Peter Irons, you may not know that Supreme
Court oral arguments have been recorded since 1955 and are
available to the public from the National Archives for about
$50.00 per argument. Tapes of the arguments, usually one hour each,
are not available until six months after the Supreme Court term ends
in June or July of each year.

While Oyez’s labor and employment cases are limited to
Lechmere v. NLRB (1992) and Title VII cases, like Meritor Sav-
ings Bank v. Vinson (1986), it contains other interesting informa-
tion. For example, Oyez includes a few selected announcements of
the Court’s decision, where the Justice writing the majority opin-
ion summarizes the case from the bench. According to the late con-
stitutional scholar Bernard Schwartz, the “tradition of public
announcement of decisions antedates the Constitution and has been
followed since the first decisions of the Supreme Court in 1792.”
Decision: How The Supreme Court Decides Cases at 63 (1996).
The Justice “who wrote the court opinion announces the Court’s
decision,” and those who wrote concurring or dissenting opinions
may also state their view, according to Professor Schwartz.

Oyez even contains Justice Hugo Black’s 1937 national radio
address on his KKK membership (listen to how he explained that
one away, a precursor to Richard Nixon’s 1952 Checkers speech),
as well as an interview of William J. Brennan, Jr., and speeches by
Warren burger. Oyez contains brief biographies of each of the 108
justices and lets you conduct searches using different methods, such
as case name, topic, citation or date of decision. A great site for
Supreme Court history buffs. You can get a “virtual tour” of the
Court and hear the marshal say Oyez, Oyez . . . the traditional
announcement that the Court is now in session.

Using Oyez I have listed to more than 50 arguments, including
New York Times v. Sullivan (1964), Milliken v. Bradley (1974),
Clinton v. Jones (1997) and Reno v. ACLU (1997). I have learned what
Justices sound like and can recognize their voices instantly, quite a
useful skill I know if I ever bump into one in a dark room! I look for-
ward to the new CD-Rom of Oyez-based arguments, due out July,
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1999, called the The Supreme Court’s Greatest Hits, which contain
hours of “listening pleasure,” according to Professor Goldman.

C-SPAN’s America and the Courts. C-Span’s excellent
web site has a section devoted to American and the Courts, located
at www.cspan.org/guide/courts/amcrt. Since February 1998, C-
SPAN has been presenting historical oral arguments from the
United States Supreme Court each Saturday at 5:00 p.m. Past pro-
grams are maintained in an archive in case you miss the Saturday
broadcast. I hope C-SPAN will not simply link to Oyez but will
acquire its own arguments, or at least join efforts with Oyez in
adding arguments to the Web.

C-SPAN’s web site offers more than just oral arguments.
America and the Courts contain current speeches by the Justices,
Solicitor General Seth Waxman, lectures by leading constitu-
tional scholars and journalists, as well as previews and reviews of
the Supreme Court’s term. Lets appeal to that higher judicial
body so that one day Oyez and C-SPAN include “live from the Web”
Supreme Court broadcasts.

Supreme Court Historical Society. The web site is “dedicated
to the collection and preservation of the history of the Supreme
Court of the United States.” www.supremecourthistory.org. It
provides access to Historical Society publications, such as the year-
books, where you can read articles such as “Why Are Some
Supreme Court Justices Rated As ‘Failures’?” (1985 Yearbook),
“Judicial Appointments: Controversy and Accomplishment” (1977
Yearbook), and “Oral Argument in the Supreme Court: The Felt
Necessities of the Time”(1985 Yearbook). It contains a list of 411
significant oral arguments since 1954. If you do not want to read,
you can listen to Real Audio of past lectures at the Society. While
the site is not exhaustive, it provides useful information.

Solicitor General. The Solicitor General (“SG”), currently
Seth Waxman, is the third ranking official in the Justice Depart-
ment, and is responsible for representing the United States before
the Supreme Court. The SG, called the “tenth Justice,” is the only
federal official who must be “learned in the law” by federal
statute.

The SG’s influence and role is described in Lincoln Caplan’s
1987 book, The Tenth Justice: The Solicitor General and The Rule
of Law. According to Caplan, the SG’s influence at the “Supreme
Court is even more striking than his authority within the Execu-
tive Branch. He does not sit beside the Justice on the bench, but
he stands in place of them when he decides which cases should be
taken to the Court ... The influence of the Solicitor at the court goes
beyond helping the justices get their docket. The justices turn to
the SG for help on legal problems that appear especially vexing,
and two or three dozen times a year they invite him and his office
to submit briefs in cases where the government is not a party.”

Given this important role, it is incredible that we can now read
over 200 briefs on the web – seeking, supporting or opposing cer-
tiorari, amicus, replies and petitions. (www.usdoj.gov/osg/). All
briefs filed since July 1997 are available. Selected briefs are avail-
able for 1982-1996.

You can learn more about the SG’s role on the web by listening
to a 1997 report by National Public Radio, which includes inter-
views of former SGs Walter Dellinger, Archibold Cox, Thurgood
Marshall, Irwin Griswold and others at www.npr.org, under All
Things Considered.You can also listen to a speech by the SG Wax-
man on C-Span’s America and the Courts. Finally, you can read
former SG Rex Lee’s 1985 article, “Lawyering in the Supreme
Court: The Role of the Solicitor General” posted by the Supreme
Court Historical Society.

Washington Post and New York Times’ Supreme Court
Section. The Washington Post’s web site has a section devoted to
the Supreme Court. www.washingtonpost.com. This section
includes key articles, cases, the docket, a history and links to other
resources. The articles, mainly by Post Supreme Court reporter Joan
Bishop, are excellent.

The Post also has a section in Jones v. Clinton Special Report
containing legal documents including the complaint, discovery
requests, deposition transcripts, briefs, decisions, orders, letters from
Jones’ lawyers withdrawing from the case, and other interesting
documents. www.washingtonpost.com/wp-sev/politics/special/
pjones/legal.htm. It was the only site which contained a warning:
“Some of the language in these documents is sexually explicit.”

The Times’ web site is also excellent, containing recent arti-
cles, a “Court Q & A,” and a brief biography of each Justice. There
is also a colmn archive. www.nytimes.com.

The Cult of Scalia. Like the Court itself, the justices do not
have web sites. Web surfing disclosed two sites devoted to Justice
Antonio Scalia. The “Scalia Shrine” is dedicated to his judicial phi-
losophy. http://johnh.wheaton.edu/jonmitch/scalia.html. It includes
a biography, favorite opinions, FAQ, and analysis. Links to other
sources, such as articles on Justice Scalia are available. The “Cult
of Scalia” is “overcome by unaltered awe” of Justice Scalia and
contains selected opinions and lectures. members.aol.
com/schwe_kler /scalia/index.htm.

Justice Marshall. 1394 pages of records “relating to Marshall’s
activities” with the NAACP and “background investigations con-
ducted in connection to his appointment as a federal judge” in 1962
and a Supreme Court Justice in 1967 are available on the FBI’s Web
Site, under the heading “famous persons.” http://www.fbi.gov.
Justice Marshall was the first African-American appointed SG in
1965 and to the Supreme Court in 1967 by President Johnson. The
site includes FBI investigation reports and newspaper articles
about Thurgood Marshall. If you don’t want to read all these files,
you can listen to Washington Post correspondent Juan Williams,
who just published Thurgood Marshall: American Revolutionary
(1998), talk about Marshall’s career on C-Span’s America and the
Courts. Or you can read excerpts from the book and interviews and
speeches by Justice Marshall at web site of the same name
(www.thurgoodmarshall.com).

ACLU. The ACLU’s web site is devoted in large part to the
Supreme Court and legal issues in general. http://www.aclu.org. The
site includes “ACLU Review Supreme Court term,” transcripts from
the ACLU’s oral arguments in Reno v. ACLU, and a list of ACLU
cases before the Supreme Court. It has legal research hyperlinks.
If you are interested in church/state, death penalty, free speech and
similar topics, this is the web site.

Surfing the Supremes is “relatively straightforward” and 
fun. ■
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FOIA AND THE
NLRB

Theodore C. Niforos,
Regional Attorney, Region Seven
National Labor Relations Board

I. History and Policy
A. The Freedom of Information Act (FOIA), 5 U.S.C. Sec.

552, permits any person to make a written request for certain records
maintained by the National Labor Relations Board. FOIA was
enacted in 1966 and amended in 1974, 1986 and most recently in
1996 to address computer or electronic record requirements. The
NLRB web site has added a FOIA section at www.nlrb.gov/foia/
foia.html. The web site contains a reference guide, a sample
request letter and instructions on where to file a FOIA request. The
FOIA rules are set forth at 29 C.F.R. Sec. 102.117 and can be hyper-
linked from the NLRB site. While FOIA provides for broad dis-
closure, a respondent cannot use FOIA to obtain affidavits or inves-
tigative materials while a case is pending. See, H.B. Zachry, 310
NLRB 1037 (1994). Ahead, I provide a detailed review of FOIA
and the NLRB, reviewing history, requirements, source materials,
exemptions, selected case and response procedures. The views in
this article are the author’s and do not constitute NLRB policy or
guidance.

B. FOIA generally provides that any person has a right,
enforceable in court, of access to federal agency records, except
that records, or portions, are protected from disclosure by exemp-
tions or by law enforcement record exclusions.

C. Government openness and accountability:
“The basic purpose of FOIA is to ensure an informed citizenry,

vital to the functioning of a democratic society, needed to check
against corruption and to hold the governors accountable to the gov-
erned.” NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242
(1978).

“…[O]fficial information that sheds light on an agency’s per-
formance of its statutory duties falls squarely within that statutory
purpose.” U.S. Dep’t of Justice v. Reporters Committee for Free-
dom of the Press, 489 U.S. 749, 773 (1989).

“These principles include applying customer-service atti-
tudes toward FOIA requesters, following the spirit as well as the
letter of the [FOIA), and applying a presumption of disclosure in
FOIA decision making.” Attorney General Janet Reno, U.S. Dept.
of Justice FOIA Update, Vol. XVIII, No. 2, Spring 1997.

II. Required Records
A. FOIA requires publication in the Federal Register of

information such as description of agency organizations, functions,
procedures, substantive rules, and statements of general policy. 5
U.S.C. Sec. 5S2

B. “Reading room” materials are final NLRB opinions
[General Counsel(GC) memos-but not necessarily GC-OM memos],
and administrative staff manuals [Case-Handling Manuals] and must
routinely be made available unless they are promptly published and
copies offered for sale.

III. Source Materials

A. GC Memoranda 95-7, GC 88-13, GC 88-1.

B. Department of Justice publications: 1. Freedom of Infor-
mation Act Guide and Privacy Act Overview and 2. Freedom of
Information Case List, September 1998 editions U. S. Government
Printing Office).

IV. Exemptions 

Of the nine exemptions, as GC 95-7 reflects, the following gen-
erally apply to NLRB records: 2, 4, 5, 6, 7(A), 7(C), 7(D), 7(E).

A. Open Cases

1. Unfair labor practice cases are “open” until withdrawal is
approved, final dismissal or compliance.

a.. Documents in closed case files related to open cases are
to be treated the same as documents in the open case files.

2. Representation cases are “open” until withdrawal approved,
final dismissal, certification of representative, certification
of results or until a related ULP case is closed. R cases are
not considered “closed” as long as there is a reasonable
expectation that test of certification 8(a)(5) charge or
Gissel bargaining order case may result.

B. Documents “related solely to the internal personnel rules
and practices of an agency are exempt.”

1. In open and closed cases, the NLRB should release all for-
mal documents and Exemption 2 “low 2” items. “Low 2”
refers to trivial administrative material, such as routing
slips, case assignment cards, return receipts, casehan-
dling forms, CHIPS (computer data) forms and filing
instructions.

(a) Identity of R case decision writer is deleted (“sanitized”)
from case records disclosed.

2. “High 2” information consists of more substantial inter-
nal matters, the disclosure of which would risk circum-
vention of a legal requirement. See Schiller v. NLRB, 964
F.2d 1205, 1207 (D.C.Cir.1992) and Department of the Air
Force v. Rose, 425 U.S. 352 (1976).

a. GC OM Memos are interpreted to be “High 2” informa-
tion. Requests for such GC Memoranda are referred to the
FOIA Officer in Washington.

C. “Trade secrets and commercial or financial information
obtained from a person and privileged or confidential are exempt.”

1. A “person” is defined to include partnership, corporation,
association, or public or private organization other than an
agency. Information relating to a provider’s business
activities, including activities of non-profit organizations,
is commercial.

2. Distinctions between commercial information secured
by compulsion (subpoena) and commercial information that
is voluntarily provided are important.
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a. If provided by compulsion, must apply a two-part analy-
sis, whether “disclosure would be likely to either:

(1) impair the government’s ability to obtain necessary infor-
mation in the future, or (2) to cause substantial harm to the com-
petitive position of the person from whom it was obtained.” Crit-
ical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. Cir. 1992).

(2) With “voluntary” information the non-disclosure test is
more easily met. Exemp. 4 permits non-disclosure of information
that “is a kind that the provider would not customarily make
available to the public.”

D. “Inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an agency
in litigation with the agency” is exempt.

1. With closed cases, Board agent-prepared affidavits will
continue to be withheld unless the affiant has brought a suit
against the requester in another forum that raises the
same or related issues as the Board proceeding.

2. NLRB v. Sears, Roebuck and Co., 421 U.S. 132 (1975) still
lead case.

a. “Final decision” file memos, letters, etc.

3. We will release any documents previously submitted by,
or addressed or copied to, the requester (or its attorney)
where such material had been provided by the requester,
or addressed or copied to requester, during the investiga-
tion, of a ULP case, for example. In order to limit dupli-
cation costs, we frequently will advise a requester, in
these circumstances, that we will not provide such mate-
rials unless the requester specifically requests them.

E. “Personnel and medical files and similar files the dis-
closure of which would constitute a clearly unwarranted invasion
of personal privacy.”

F. “Records or information for law enforcement purposes,
but only to the extent that the production of such law enforcement
records or information”:

1. “could reasonably be expected to interfere with enforce-
ment proceedings,”

a. Instructions of GC Memo 88-13 generally still apply-used
for open cases only. Affidavits in open cases are addi-
tionally denied under Robbins Tire, infra, as enforcement
records; includes authorization cards and other non-pub-
lic evidentiary materials-but can sometimes be disclosed
if these matters have been produced or introduced into evi-
dence at a hearing.

b. Applicability requires two-step analysis: (1) whether law
enforcement proceeding is pending or prospective; and (2)
whether release of information about it could reasonably
be expected to cause some articulable harm. NLRB v.
Robbins Tire & Rubber Co., 437 U.S. 214, 224 (1978)

2. “could reasonably be expected to constitute an unwarranted
invasion of personal privacy,”

PLAN TO ATTEND THE
1999 GOTTFRIED

SYMPOSIUM
The 1999 Bernard Gottfried Memorial Labor Law

Symposium is scheduled for Thursday, October 21 at
Wayne State University’s McGregor Memorial Confer-
ence Center. The annual program, named for the late
Region Seven Director, is co-sponsored by the National
Labor Relations Board, Wayne State University Law
School and the State Bar of Michigan Labor and Employ-
ment Law Section. The 1999 program will include a
continental breakfast, presentations by NLRB, union
and management attorneys on various labor law topics,
a luncheon and a featured presentation by NLRB Mem-
ber Peter J. Hurtgen. Watch your mail in the early fall for
registration material. For additional information, contact
Regional Attorney Ted Niforos at (313) 226-3200.

3. “could reasonably be expected to disclose the identity of
a confidential source.”

a. GC Memo 88-13 includes several pattern responses.

b. 7(D) is used by the NLRB in response to FOIA requests
to protect identities of affiants, unless they have themselves
disclosed their identities, such as by being private case
plaintiffs against the requester in actions with similar
issues to those present in the NLRB case(s).

4. “would disclose techniques and procedures for law enforce-
ment investigations or prosecutions, or would disclose
guidelines for law enforcement investigations or prose-
cutions if such disclosure could reasonably be expected to
risk circumvention of the law,”

V. Response Procedures

A. Time for Response

1. 20 days from receipt, excluding weekend days and holi-
days; increased under 1996 FOIA amendments.

2. This is an outside limit-it is not intended as a deadline or
action date.

3. May add an additional 10 days (or as agreed to in writing
with the requester) only in “unusual” circumstances.

a. Unusual circumstances are: (1) search and collection of
records not available on site (such as at Archives) (2)
search, collection and examination of voluminous records,
and (3) necessary consultation with another agency or
among the agency’s divisions.

Practioners before the NLRB should be familiar with FOIA
in order to learn how and where to make FOIA requests. The
NLRB’s web site provides an excellent resource on FOIA. ■
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NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Seven
National Labor Relations Board

I would like to call your attention to two cases that are pend-
ing before the Board that raise an interesting issue for the Board
to re-visit. As most of you know, Board law allows an employee
in a union setting to request a witness when he/she reasonably
believes that an employer’s investigatory interview may result in
discipline. NLRB v. Weingarten Inc., 420 U.S. 251 (l975). The Gen-
eral Counsel has put before the Board two cases that raise anew
the question of whether an employee in a non-union setting has sim-
ilar rights. The current law is that they do not have such rights. The
pending cases are Sodexho Marriott, 7-CA-40637 and Epilepsy
Foundation of Northeast Ohio, 8-CA-28169.

Recently the Board issued a supplemental decision in Detroit
Newspaper Agency, 327 NLRB No.164, (3/15/99), where, in a 3-
2 decision, it concluded that an employer may pay strike replace-
ments wages and benefits different than it had been paying to the
strikers before they went on strike. This issue had been raised in
the initial Detroit Newspaper litigation and was severed out by the
Board at the time it issued its first decision finding that the news-
papers were guilty of a refusal to bargain. The majority in this sup-
plemental decision consisted of Chairman Truesdale, and Mem-
bers Hurtgen and Brame.

Another case that may be of interest is Solar International Ship-
ping Agency, 327 NLRB No.69 (12/30/98), where the Board
decided that when foreign language witnesses are necessary in a
representation hearing, the Board “must secure and pay for inter-
preter service.” This case hopefully resolves the questions raised
by the Board’s decisions in George Joseph Siding, 325 NLRB No.
34 (1998) and Domsey Trading Corp., 325 NLRB No. 66 (l998).
The Board noted that parties would not be given carte blanche in
their examination of such witnesses and that regional personnel may
request in advance of the testimony an offer of proof regarding what
the witnesses will testify about.

Not that I want to get drawn into the “debate” between Stu-
art Israel and Thomas Lenga over mandatory CLE, but I would point
out for those of you who have CLE obligations that you can earn
CLE credit by attending the Bernard Gottfried Memorial Labor Law
Symposium. This year the Symposium will be held on Thursday,
October 21st at Wayne State University and we have, in addition
to our panel presentations, arranged for Board Member Hurtgen
to be our featured luncheon speaker. I hope that all of you will block
this time out on your calendars and make plans to attend the Got-
tfried Symposium. ■
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Almost every legal case is replete with loose
ends, unreliable testimony, questionable
witnesses, and bits of evidence that don’t fit.

— RICHARD A. POSNER,
Chief Judge of the U.S. Court of
Appeals for the Seventh Circuit

LITIGATOR’S UPDATE
Joseph R. Furton, Jr.

Keller, Thoma, Schwarze, Schwarze, DuBay & Katz, P.C.

1) COUNSEL’S NOTES ARE NOT WITNESS
“STATEMENTS”

In a criminal case, the Michigan Court of Appeals held that a
lawyer’s notes are not a witness “statement.” People v Holtzman,
Case No. 206614 (February 19, 1999) (Judges Saad, Hood,
Gribbs). Before the court was whether, under the criminal rules of
procedure, a prosecutor was required to turn over his notes of wit-
ness interviews. In an opinion by Judge Saad, the panel held that
attorney notes of a witness interview are not “statements.” The court
reasoned that an attorney’s interview notes did not constitute dis-
coverable information because it was not signed or otherwise
adopted by the party, and was not a verbatim recording of any sort
of the witnesses’ words.

2) UNPUBLISHED CASES NOT GROUND FOR
RELIEF FROM JUDGMENT

In Detroit Free Press v Department State Police, et al., Case No.
211033 (January 29, 1999) (Judges Sawyer, Bandstra, Burns) the
court of appeals’ held its unpublished opinions can not be used to
obtain relief from a prior judgment. “Indeed, if there is a compelling
issue of public policy present in this case, it is that relief from judg-
ment should not be based on the unpublished opinions of this Court.”
To hold otherwise would allow a situation in which “a party could
continually scour our unpublished opinions for a favorable decision
and then seek to reopen a case which was otherwise thought to be
final.” Such an outcome “would severely undermine the finality of
judgments.” The opinion was, thankfully, published.

3) MERE DISCLOSURE OF MEDICAL CONDITION
IN INTERROGATORY ANSWER NOT WAIVE
PRIVILEGE

In Stronshine v Adams, Case No. 208242 (March 12, 1999)
(Judges Sawyer, Bandstra, Burns), The Michigan court of appeals
reviewed a case in which the plaintiff was seeking to obtain the
defendant’s medical records for the past 20 years for several med-
ical conditions. Defendant answered the request by denying that she
had any of the listed medical conditions, that she didn’t have any
medical records pertaining to those conditions, and then gratuitously
added that she had epilepsy. The plaintiff requested the records per-
taining to epilepsy, and the defendant asserted privilege. The plain-
tiff argued that the privilege was waived because it was not asserted
in the first responsive pleading. The court of appeals disagreed hold-
ing that the duty to invoke or lose the privilege was not triggered
by the reference to epilepsy, but instead applied only once there was
a specific request for her medical records for epilepsy.

4) 6TH CIRCUIT HOLDS THAT DOCTRINE OF
LACHES APPLIES TO A CONSENT DECREE
CHALLENGE

In Bylinski v The City of Allen Park, Case No. 98-1725 (January
25, 1999), the Sixth Circuit (Judges Daughtery, Nelson, Siler) held
that the doctrine of laches barred the plaintiff’s challenge to a pre-
viously entered consent decree. Before the Court was a group of
taxpayers’ challenge to a tax levied as a result of a consent decree
entered into between the State of Michigan, the Environmental Pro-
tection Agency and the City of Allen Park, as well as several other
downriver communities. The group filed a lawsuit four years after
the entry of the consent decree. 

5) UNLISTED WITNESS MAY TESTIFY AT TRIAL
In Murray v Sears & Roebuck, Case No. 205831 (February 19,

1999) (Judges Talbot, Neff, Smolenek) the Michigan court of
appeals upheld a decision allowing the defendant to call an insur-
ance claim investigator who was not listed on the witness list. The
panel noted that “trial courts should not be reluctant to allow unlisted
witnesses to testify where justice so requires, particularly with
regard to rebuttal witnesses.” The claims investigator was called
in order to rebut the plaintiff’s testimony. ■
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SIXTH CIRCUIT BUSY BUT
NO MAJOR DECISIONS

Gary S. Fealk
Vercruysse Metz & Murray, P.C.

From February 1999 through April 1999, the Sixth Circuit pub-
lished 14 cases, dealing with a wide variety of labor and employ-
ment issues. The decisions are available on the web at:
www.law.emory.edu/6circuit/.

NLRA – DECERTIFICATION
The Sixth Circuit enforced an NLRB order that an employer

violated the NLRA by instigating and soliciting employees to decer-
tify a union, and by helping draft and circulate a decertification peti-
tion. V&S Proglav, Inc. v. NLRB, 168 F.3d 270 (1999).

EEOC CANNOT BE FORCED TO ARBITRATE
In EEOC v. Frank’s Nursery & Crafts, Inc., Docket No. 97-

1698 (April 23, 1999), the Sixth Circuit reversed a district court
finding that the EEOC had no right to sue on behalf of an individual
who agreed to arbitrate her civil rights claims pursuant to an
agreement in her employment application. The court held that since
Title VII grants the EEOC “an independent right to eradicate
employment discrimination on behalf of the public interest” its abil-
ity to pursue litigation is not affected by an agreement to arbitrate
by the alleged discriminatee and his or her employer.

EMPLOYEE’S RACIAL HARASSMENT CLAIMS
IMPROPERLY DISMISSED, BUT RELIGIOUS
HARASSMENT CLAIMS WERE PROPERLY
DISMISSED

The Sixth Circuit reversed the district court’s order dismiss-
ing an African-American employee’s racial harassment complaint.
The employee had alleged that he was subject to racial slurs at work
and by anonymous phone callers, and that a white co-worker
threatened to lynch him. However, the court affirmed the dismissal
of plaintiff’s religious harassment claim. Plaintiff, a Muslim prison
guard, alleged that supervisors accused him of preparing a holy war,
of preaching and praying to inmates, and that plaintiff’s religion
taught him to hate white people. Hafford v. Seidner, 167 F.3d 1074
(1999).

EMPLOYEES DISCHARGED BY NEWLY ELECTED
OFFICIAL NOT IMPROPER

In 1990, Patricia Hadley was elected county auditor. Plaintiffs,
who were hired by Hadley’s Democratic predecessors, were fired
after Hadley took office, because she “needed employees whom
I could trust and who could serve as close confidants to give me
advice on pending matters.” Because the jobs envisioned by
Hadley were confidential policy making jobs, plaintiffs’ First
Amendment rights were not violated. Baker v. Hadley, 167 F.3d
1014 (1999).

EMPLOYMENT CONTRACT CONTAINED VALID
LIQUIDATED DAMAGES CLAUSE

The Sixth Circuit affirmed a district court decision that a valid
liquidated damages clause existed in the employment agreement

between Vanderbilt University and its former head football coach.
Vanderbilt University v. Dinardo, Docket No. 97-5935 (April 14,
1999).

ERISA - BREACH OF FIDUCIARY DUTY

The Sixth Circuit held that common law breach of fiduciary
duty claims are preempted by ERISA even if the fiduciary was no
longer an ERISA fiduciary when it wrongly removed shares from
plaintiff’s account, which was part of an ERISA plan. Smith v. Prov-
ident Bank, Docket No. 97-4181 (March 18, 1999).

NLRA - UNION INSIGNIA

In NLRB v. Autodie, International, Inc., Docket No. 97-5288
(March 2, 1999), the Sixth Circuit enforced an NLRB order hold-
ing that Autodie violated the NLRA by forcing its employees to
remove pins and clothing bearing the UAW insignia, among other
things. In upholding the NLRB ruling, the Sixth Circuit noted that
Autodie had no official dress code, and there was no special cir-
cumstance justifying the ban on UAW insignia.

ADEA - REDUCTION IN FORCE

In Godfredson v. Hess & Clark Inc., Docket No. 98-3348 (April
8, 1999), the Sixth Circuit upheld a district court ruling granting
summary judgment to the employer on plaintiff’s age discrimina-
tion claims. The court noted that plaintiff was not “replaced” by
another employee making the reduction-in-force burden of proof
applicable. The employer assigned the plaintiff’s former job duties
to two employees. Both employees maintained their prior job titles
and responsibilities.

TITLE VII - RACE HARASSMENT

In Moore v. KUKA Welding Systems + Robot Corp., Docket
No. 97-1734 (March 26, 1999), the Sixth Circuit refused to set aside
a jury verdict $140,000. While the evidence of race harassment was
not overwhelming, it was sufficient to support the jury’s finding
of a racially hostile work environment. It appears that racial slurs
and offensive jokes were “every-day banter” and that the employer
knew about the jokes and slurs and failed to correct the problem. 

TITLE VII - SEXUAL HARASSMENT

The Sixth Circuit upheld dismissal of sexual harassment
claims in Fenton v. HiSAN, Inc., Docket No. 98-3322 (April 23,
1999). Plaintiff failed to state a prima facie case since she did not
establish that the “employer knew or should have known of the
charged sexual harassment and failed unreasonably to take prompt
and appropriate corrective action.” As soon as plaintiff com-
plained, the company investigated and counseled the alleged
harasser to stop upon penalty of discharge. Prior to plaintiff’s com-
plaint she had been moved to a different shift and no longer had
contact with the harasser. Within days of complaining about the
alleged harassment, plaintiff resigned. The court held that the defen-
dant made an immediate good-faith response intended to amelio-
rate the situation, thus, the plaintiff failed to show “indifference or
recklessness” in light of the facts which the employer knew or
should have known. ■
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EASTERN DISTRICT
JUDGES CONFRONT ADA,

DISCRIMINATION AND FLSA
EXEMPTION ISSUES

Jeffrey A. Steele
Brady, Hathaway, Brady & Bretz, P.C.

Discrimination Complaints Not Fraudulently Joined
In Kundrot v. Parke-Davis Division of Warner Lambert Co.,

1999 WL 137742 (1999), Judge Feikens ruled that certain individual
defendants were not fraudulently joined to destroy diversity because,
under Michigan law, the alleged harasser and individuals involved
in processing discrimination complaints may be liable for con-
tributing to a hostile environment. The Plaintiffs, both Michigan res-
idents, filed religious harassment and disability discrimination
claims against their employer, a Delaware corporation. Plaintiffs
named as defendants the alleged harasser, the supervisor who the
plaintiffs complained to, and the corporate designee handling dis-
crimination complaints. The employer removed the action from state
to federal court claiming that the three individual defendants, all
Michigan residents, had been fraudulently joined to defeat diver-
sity jurisdiction. Judge Feikens ruled that removal was improper
because there is a reasonable basis to believe that the three individuals
could be liable under Michigan law.

Hourly State Nurses are Professionals Exempt From FLSA
Overtime Requirements

In Richardson v. Genesee County Community Mental Health
Services, 1999 WL 199193 (1999), Judge Zatkoff ruled that,
despite being hourly employees who can receive additional com-
pensation by working extra hours, nurses working for a govern-
mental agency can be considered salaried professionals that are
exempt from FLSA overtime requirements. The plaintiffs are reg-
istered nurses who normally work a 40 hour week. They may vol-
untarily work extra hours, but are paid a wage for the extra time
that is less than their regular hourly wage.

Applying the “economic realities” test, Judge Zatkoff rejected
the employer’s independent contractor argument. But Judge Zatkoff
did not require the employer to pay FLSA overtime because
plaintiffs fell under the professional exemption of the FLSA.
After determining that nurses “clearly” are professionals, Judge
Zatkoff ruled that the nurses are salaried because they “generally”
receive a predetermined amount of pay. Citing Michigan Ass’n of
Governmental Employees v. Michigan Dep’t of Corrections, 992
F.2d 82, 84 (6th Cir. 1993), Judge Zatkoff reasoned that the fact that
the plaintiffs received additional compensation for extra time
worked is not necessarily inconsistent with the salary requirement.
In addition, Judge Zatkoff found no evidence that the predetermined
pay could be reduced by variations in the “quality or quantity of
the work performed.” Although the plaintiffs could have their pay
reduced for time not worked, Judge Zatkoff reasoned that Depart-
ment of Labor regulations make it “clear” that paying governmental
workers only for time worked does not put the employees outside
the professional exemption.

Occasional Respiratory Pain Not ADA Disability
In Hoskins v. Oakland County Sheriff ’s Dept., 1999 WL

225857 (1999), Judge Gadola ruled that the plaintiff is not sub-
stantially limited in performing a major life activity even though
her chest was “permanently pulled apart” after a horse fell on her,
causing it to hurt when she coughs, sneezes or breathes the wrong
way. In addition, Judge Gadola ruled that the plaintiff was not sub-
stantially limited with respect to the major life activity of work-

ing because she admitted that she could perform other jobs within
the department, and that she was only limited from performing a
“narrow range” of jobs that would require her to use a shotgun or
pose the risk of her getting hit in the chest. Finally, Judge Gadola
ruled that the employer was not required to accommodate the plain-
tiff by permitting her to work permanently at a job that had been
reserved as a temporary relief position. “It is well-settled that the
ADA does not require employers to create a new, permanent posi-
tion in place of an otherwise temporary position.”

Vague Charges of Discrimination Cannot Support
Retaliation Claim

Although questioning the soundness of Michigan law in
Comiskey v. Automotive Industry Action Group, 1999 WL 66159
(1999), Judge Rosen ruled that, contrary to federal law, individual
supervisors who do not otherwise qualify as employers may be sued
individually under the Michigan Civil Rights Act. Judge Rosen dis-
missed the plaintiffs’ “reverse” discrimination claim because they
failed to satisfy the “heightened” standard for proving “reverse” dis-
crimination that has been adopted in Michigan and the Sixth Circuit.

In rejecting the retaliation claim, Judge Rosen focused on a
distinction between retaliation against “participation” in a dis-
crimination investigation and “opposition” cases. Judge Rosen ruled
that courts have granted less protection to opposition cases, where
the alleged retaliation was for opposing a discriminatory practice.

Treatable Conditions are Not Disabilities

In Hein v All America Plywood Co., Inc., No. 98-71941
(1999), Judge Rosen ruled that medical conditions that can be effec-
tively treated cannot invoke the protections of the ADA or the Michi-
gan Persons with Disabilities Act. Plaintiff suffered from hyper-
tension, but acknowledged that when treated, the condition does
not impede major life activities. Citing to recent Sixth Circuit and
the Michigan Supreme Court cases, Judge Rosen rejected the
EEOC guidelines and ruled that treatable conditions are not dis-
abling conditions. ■

INTERNET PERSPECTIVE
ON EMPLOYER SEXUAL

HARRASSMENT LIABILITY
Scott G. Hornby

Esordi, Hornby & Sawicki, P.L.L.C.

There are seemingly an infinite number of Websites on
the Internet providing information on sex discrimination and
sexual harassment, especially in light of the Supreme Court
rulings in Burlington Industries, Inc. v. Ellerth, and Faragher
v. City of Boca Raton. I recently discovered an interesting web-
site from a company that touts the development, imple-
mentation and utilization of a policy and procedure that can
be the backbone of such a successful affirmative defense:
www.supremecompliance.com. This site provides an in-
depth analysis of the Court’s rulings and profiles a complete
outsourced system, available nationwide, through which
employers can manage compliance with the case rulings and
take full advantage of the new affirmative defense. The pre-
sentation is unique and practical in application.
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MICHIGAN SUPREME
COURT REVIEWS

WORKERS’ COMP CASES
Mary C. Bonnema

Varnum, Riddering, Schmidt & Howlett llp

In Camburn v Northwest School District, 1999 WL
231624 (April 21), the Michigan Supreme Court ruled plain-
tiff’s injury did not arise out of and during the course of her
employment. Plaintiff school teacher was injured in an auto-
mobile accident when she ran a stop sign on her way to a sem-
inar sponsored by her school district. Her injuries prevented
her from working for the school year. Plaintiff’s no-fault
insurance carrier paid her wage loss and other benefits. The
insurance carrier then sought reimbursement from the school
district, claiming that the plaintiff’s injuries arose out of and
in the course of her employment. The Court affirmed both
the magistrate’s and the court of appeals’ rulings which set
forth the following two-part test for determining when
injuries arise out of the course of employment: (1) was the
employer directly benefitted by the employee’s attendance
to the function; and (2) was attendance compulsory or at least
definitely urged or expected as opposed to merely encour-
aged. Because the school district was not directly benefitted
by the teacher’s attendance at the seminar, the injury was not
an incident of employment.

In Tyler v Livonia Public Schools, 590 NW2d 560
(1999), the Court affirmed a court of appeals’ determination,
ruling that the Worker’s Disability Compensation Act’s “opt
out” provision only applies to privately negotiated pensions
and not to statutory pensions such as the Public Schools
Employee’s Retirement Act (PSERA). The Court also ruled
that the coordination of disability pension payments under
PSERA with workers’ compensation benefits does not vio-
late the State Constitutional provision treating pension ben-
efits granted by public authority’s contractual obligation.

WESTERN DISTRICT
JUDGES DISMISS A

PLETHORA OF
DISCRIMINATION CLAIMS

John T. Below and Danielle N. Mammel
Kotz, Sangster, Wysocki and Berg, P.C.

Plaintiff’s Release Prevents Lawsuit
Hayden v. Sass, Case No. 5:97-CV-245 (February 5, 1999)

(Judge David W. McKeague). After a first grade student accused
plaintiff teacher of inappropriate touching, he resigned as teacher.
His resignation and a release against the school board were con-
ditions for the plea agreement in the criminal prosecution. Plain-
tiff alleged the former principal violated his due process and
equal protection rights by improperly “rehearsing” the minor wit-
nesses and concealing exculpatory evidence. The court granted
defendant’s move for summary judgment.

Harassment Triggered by Personality Conflict Not Violate
Title VII

Boykin v. Michigan Department of Corrections et. al., Case No.
5:97-CV-248 (March 1, 1999) (Judge Robert Holmes Bell). Judge
Bell granted the defendant’s motion for summary judgment on all
discrimination claims, indicating the evidence showed that the plain-
tiff in all likelihood suffered harassment, ridicule or other problems
at work not based on her “protected class membership,” but based
on personality conflicts. “Harassment triggered by personality con-
flicts, for example, does not constitute Title VII discrimination.”
The court made this finding even though the evidence indicated that
the plaintiff had received, through circulation at work, copies of
ebonics and math proficiency test documents. Even though the court
stated that such documents “had no place in the workplace,” it found
the evidence insufficient to establish discrimination or a hostile work
environment.

Plaintiff Loses Discrimination Claim Despite Practical Jokes
Orta-Rosario, M.D. v. Wexford Health Sources, Case No. 5:98-

CV-36 (March 9, 1999). Judge McKeague granted summary judg-
ment dismissing plaintiff’s Michigan Whistle-Blowers’ Protection
Act, discrimination and harassment claims.With respect to the whis-
tle-blowers’ claim, the court found an insufficient causal connec-
tion between the plaintiff’s alleged “report” to the IRS and his indi-
cating to his employer, in passing, that he had contacted the IRS.
The law requires that the plaintiff give objective notice to a pub-
lic body. With respect to the plaintiff’s Title VII claim, the court
stated that overwhelming evidence indicated the parties separated
from employment due to an inability to reach an agreement on a
new contract and not due to an unlawful or discriminatory motive. 

Retaliation Claim Thrown Out
Jones v. BASF Corporation, Case No. 1:97-CV-699 (March 11,

1999) (Judge Robert Holmes Bell). Plaintiff alleged he was fired
in retaliation for filing a worker’s compensation claim. The defen-
dant argued the Worker’s Disability Compensation Act was plain-
tiff’s exclusive remedy. In order to prove retaliation, plaintiff
must have specific evidence that filing a claim was a significant fac-
tor in his termination. Because plaintiff filed the claim one and a
half years before termination, the filing was too remote in time to
be a significant factor in his termination. Additionally, plaintiff
refused to operate the hi-lo even after a doctor removed his med-
ical restrictions.

Plaintiff Loses Wrongful Discharge Case
Wilson v. Ameriserv of Grand Rapids, Case No. 1: 98-CV-327

(March 12, 1999) (Judge Gordon J. Quist). Plaintiff’s wrongful
discharge claim, based on an “employee handbook,” was insuffi-
cient to survive the defendant’s motion. Plaintiff’s “legitimate expec-
tations” and “oral contract” just cause claims were found not per-
suasive mainly because the plaintiff’s status as a managerial
employee did not accord him the terms of the employee handbook. 

Plaintiff Loses Age and National Origin Case
George v. Mousavinezhad, et. al., Case No. 4:98-CV-27 (April

16, 1999). Judge David W. McKeague dismissed plaintiff’s claims
for national origin discrimination, age discrimination and wrong-
ful discharge. The court held the 11th Amendment barred the
claim for wrongful discharge because Western Michigan Univer-
sity is an instrumentality of the State of Michigan and plaintiff sued
the defendant in his official capacity only. With respect to the claim
for age discrimination, plaintiff, a fifty-six year old man, relied
solely on two unverified remarks indicating he should retire.
When viewed in light of the evidence of dissatisfaction with
plaintiff’s work, the court found plaintiff failed to prove “age was
a factor in the decision to terminate him and that ëbut for’ this fac-
tor he would not have been terminated.” Id. at 18 (citing Woythal
v. Tex-Tenn Corp., 112 F.3d 243, 246 (6th Cir. 1997)). ■
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MICHIGAN COURT OF
APPEALS: RUMINATIONS

ON REMBERT; DEPONENTS
AS WHISTLEBLOWERS;

TEACHER TENURE
COMMISSION APPEALS

Karl Brevitz, Education Director
Institute of Continuing Legal Education

Employer-Imposed Mandatory Arbitration of Civil Rights
Claims Does Not Violate Any Public Policy

Rembert v. Ryan’s Family Steak House [Special Panel Under
MCR 7.215(H)(3)]. When hired plaintiff signed an agreement
requiring arbitration. Plaintiff sued defendant alleging violations
of the Elliott-Larsen Civil Rights Act (ELCRA), the Persons With
Disabilities Civil Rights Act (PWDCRA) and other claims. The
court granted defendant’s motion seeking enforcement of the pre-
dispute arbitration agreement. The trial court ruling was reluctantly
reversed by the Court of Appeals [226 Mich App 821 (1997)] due
to Rushton v. Meijers, 225 Mich App 156 (1997), which ruled that
employer imposed mandatory pre-dispute arbitration was contrary
to public policy. A special panel was convened to resolve the con-
flict between Rushton and Rembert.

Held: Employer imposed pre-dispute requirement of arbitra-
tion of discrimination claims does not violate public policy so long
as the provision for such arbitration is part of valid, binding con-
tract; so long as there is no provision in the applicable employment
discrimination statute expressly prohibiting arbitration (the court
holding that neither ELCRA or PWDCRA prohibit mandatory pre-
dispute arbitration); and so long as the arbitration agreement itself
does not waive substantive statutory rights and remedies and pro-
vides for procedural fairness. The court further held that to be con-
sidered procedurally fair, mandatory pre-dispute arbitration pro-
visions must at a minimum provide the following: a) clear notice
to the employee that the right to adjudicate claims in a court of law
is being waived; b) the right to representation of counsel; c) a neu-
tral arbitrator; d) reasonable discovery; e) a fair arbitral hearing;
f) written findings of fact and conclusions of law by the arbitra-
tor. The standard of review to be used for decisions arising out of
pre-dispute arbitration agreements: “an error of law ...so material
or so substantial as to have governed the award, and but for which
the award would have been substantially otherwise”.

Comment: The arguments for and against acceptance of
employer mandated arbitration are set forth in the majority and dis-
sent opinions and in the pages of Lawnotes itself—see Stark, “View
from the Chair”, Vol. 8, No. 2 (Summer 1998); and VerBeek, “Let-
ters to Lawnotes,” Vol. 8, No. 3 (Fall 1998). The court’s opinion
bears careful consideration by all practitioners. The court’s opin-
ion reflects not merely a strong faith in arbitration as a viable forum
but also perhaps an underlying distrust of civil juries and sympa-
thy for the efforts of employers to escape the risk of so-called “lot-
tery” size monetary awards.

The majority flirts with the fiction that enforcement of manda-
tory, pre-dispute arbitration clauses is an affirmation of principles
of freedom of contract, but to its credit, at least in a footnote, appears
to acknowledge that in most instances employment contracts are
not freely negotiated and employees as a practical matter gener-
ally have no meaningful choice with respect to inclusion of an arbi-
tration clause in their employment agreements. The court notes that
the mandatory, pre-dispute arbitration provisions are not void as
contracts of adhesion because, despite not being freely negotiated,
they are reasonable, assuming such provisions comply with the
court’s requirements of procedural fairness.

The court’s opinion leads one to ponder though to what end
the entire structure of the civil system, including the right to a jury
trial, has been erected if access to and the benefits of that system,
whatever they may be, can be so easily stripped by employers. Are
the additional benefits and protections of the civil courts and civil
juries truly so insubstantial or unreliable, or the prospect of less-
crowded court dockets and more “efficient” handling of civil
rights claims so attractive that public policy will permit an
employer-imposed alternative system of justice to adjudicate civil
rights? Should the forum an employee seeks redress be determined
by sheer economic bargaining power, with only the most educated
and talented members able to preserve access to Michigan courts?

To ask these questions is not necessarily to answer them. Cer-
tainly enforcement of other entire categories of statutory rights have
been entrusted to administrative and arbitral tribunals with satis-
factory results. These questions do however highlight the funda-
mental issues I believe are at the heart of the decision in Rembert:
First, how much value do we place on the protections embodied
in our civil rights statutes? Most citizens would assuredly place a
very high value on these protections. Second, how much do we
value our civil jury system, with all of its inefficiencies and soci-
etal costs, if access to that system can be so easily blocked and other
means of enforcing civil rights and other claims are deemed to pro-
vide adequate due process?

In my opinion, it is the fundamental sentiment underlying the
majority’s opinion and the reason that, when presented with
statutes that neither expressly authorize nor expressly prohibit arbi-
tration of claims arising under them, the court ruled as it did. Rem-
bert reflects a growing disenchantment with the civil jury system,
both in terms of the results, in terms of the conduct by lawyers it
seems to foster, and in terms of the burdens it imposes. It should
surprise no one that at a time when jury trials are deemed suitable
material for daytime television entertainment, the courts, and
society as a whole, will be more and more content to allow other
forums to supplant the role of juries.

No. 196542, decided April 9, 1999; Saad, Kelly, O’Connell,
Gage; Cavanagh, Hood, McDonald (dissenting). A motion to
reconsider was filed on April 30.

Employee of Defendant in Civil Action Qualifies as
Whistleblower if Deposed and Then Disciplined for
Testimony

Henry v City of Detroit. Plaintiff was employed by city’s police
department and chaired a department board of review investigat-
ing alleged police misconduct. Plaintiff was deposed in later civil
suit against the department and testified that the board of review



LABOR AND EMPLOYMENT LAWNOTES (SUMMER 1999) Page 19

he chaired was not allowed to perform its duties and that depart-
ment rules concerning the board were violated. Four months after
his testimony plaintiff was given a choice between demotion or early
retirement. Held: Deposition testimony by a deponent who is an
employee of the entity whose conduct is at issue and who would
be subject to a court subpoena to compel his or her attendance con-
stitutes a response to a request by “a public body to participate in
a court action,” MCL 15.362, and therefore qualifies the deponent
as a whistleblower under the Michigan Whistleblower Protection
Act. No. 198712, decided March 5, 1999; Markey, Sawyer, Neff.

No Appeal of Right to Court of Appeals from Final
Decisions of Teacher Tenure Commission

Watt v. Ann Arbor Board of Education. Plaintiff filed a claim
of appeal by right with the court of appeals from a final order of the
Teacher Tenure Commission. The claim of appeal was dismissed.
Following further appeal, the Supreme Court remanded the case to
the court of appeals for consideration of whether the 1993 amend-
ments to the Teacher Tenure Act, MCL 38.104(7), eliminated
appeals of right from decisions. Held: There is no longer appeal of
right to the court of appeals from final orders of the commission.
The Teacher Tenure Act was amended in 1993 to eliminate the cir-
cuit court from the appeals process and to provide that aggrieved
parties “may appeal the decision and order to the court of appeals
in accordance with the Michigan court rules. Whether an appeal from
commission orders is by right or by leave is therefore governed by
the court rules. MCR 7.203(A)(2) provides appeals of right to the
court of appeals where such appeal of right “has been established
by law or court rule”. The Teacher Tenure Act itself has no such pro-
vision for appeal of right, and therefore appeals from final orders
of the Commission are governed by MCR 7.203(B)(3) which pro-
vides for appeal by leave from a final order of an administrative
agency or tribunal which by law is appealable to or reviewable by
the Court of Appeals or the Supreme Court. No. 210965, decided
April 2, 1999; Holbrook, Jr., Fitzgerald, O’Connell. ■

LAWNOTES FOR
CIVILIANS

By popular demand,
Lawnotes is now available to the

general public! Any person who is not a Section member, or
even a lawyer, can now subscribe to Lawnotes for the pal-
try sum of $30 per year (coincidentally, exactly the amount
of annual Section membership dues). Yes, anyone — union
representatives, human resources directors, CEOs and other
sundry civilians — can have a personal copy of Lawnotes
hand-delivered directly to their homes or offices by official
uniformed members of the United States Postal Service, with
the same special handling that Section members have come
to expect from “bulk rate” service. Tell your clients, friends,
neighbors, relatives and benighted colleagues. For sub-
scription mechanics contact: Becky Harold or Twila Willard
at the State Bar of Michigan, (517) 346-6300.

MERC UPDATE
Douglas V. Wilcox

White, Przybylowicz, Schneider & Baird, P.C.

DUTY TO BARGAIN
Gogebic Community College, MERC Case No. C97 J-219

(February 25, 1999). MERC affirmed the ALJ’s findings that the
college did not violate PERA by terminating its privately written
dental health insurance plan for members of the bargaining unit and
replacing it with a self-funded dental plan. The contract did not
require the college to utilize any particular dental insurance car-
rier. Rather, the contract only required the college to pay the full
premium cost for all full-time employees. Moreover, the Com-
mission agreed with the ALJ’s determination that the change to a
self-funded program did not have a significant impact on the
wages and working conditions of unit employees.

Wayne County Health Dept, MERC Case No. C98 E-89
(March 12, 1999). MERC upheld the ALJ’s dismissal of the
union’s claim that the employer unilaterally changed the working
hours and shifts of its members without notice or bargaining. The
ALJ concluded that the management rights clause allowed the
employer to “establish starting and quitting time” which constituted
a clear and unmistakable waiver of the union’s right to bargain on
such matters. MERC also concluded that there was no evidence that
the employer knowingly or intentionally intended or agreed to
forego its unambiguous management right to set starting and
quitting times.

UNLAWFUL COERCION
St. Clair County Intermediate School District and The Academy

for Plastics Manufacturing Technology, MERC Case Nos. C97 H-
184 and UC97 H-41 (February 25, 1999). MERC affirmed the ALJ’s
findings that the school district violated PERA by telling an
employee that she would be laid off if she continued to seek to be
included in the union’s bargaining unit. MERC affirmed the ALJ’s
conclusion that the school district and the Academy were not joint
employers. In reaching this conclusion, MERC rejected the union’s
argument that Section 502(3)(i) of the Revised School Code,
MCL 380.501, et seq, intended to preclude a public school
academy from recognizing a collective bargaining agreement
which applied to employees of the school district in similar clas-
sifications. Rather, this statutory provision requires only K-12 school
districts, not intermediate school districts, to bargain with the
employees of public school academies. MERC also noted that the
school district did not have sufficient independent authority over
the employment relationship between the Academy and its employ-
ees to be a joint employer. Therefore, the union’s petition for unit
clarification concerning the removal of a bargaining unit position
was dismissed.

UNIT CLARIFICATION
Grosse Pointe Public Library, MERC Case Nos. UC98 A-2 and

C98 A-6 (April 6, 1999). MERC included the position of com-
puter/network specialist in a bargaining unit of professional librar-
ians. When the employer changed the qualifications of the posi-
tion by requiring candidates to possess either a master’s of library
science degree or library automation training and experience,
MERC concluded that the position underwent a recent and sub-
stantial change which gave rise to a real doubt as to whether the

(Continued on page 20)
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visory responsibilities. The head cooks had full responsibility for
operation of the kitchen, authority to effectively recommend dis-
cipline, and were involved in the hiring process.

Chesterfield Twp, MERC Case No. 98 B-9 (March 31, 1999).
The parties stipulated to an election for all part-time firefighters
employed by the township fire department.

City of Detroit (Human Resources Dept), MERC Case No. R97
G-112 (February 26, 1999). MERC ordered an election among sev-
eral human resource support staff to be included in the existing unit
of non-supervisory employees. MERC rejected the employer’s argu-
ment that the union’s petition should be dismissed because the con-
tract specifically excluded employees in human resources. It noted
that absent an explicit agreement by the union not to seek repre-
sentation of the positions in question, a contract which excludes
certain positions will not serve as a bar to an election petition seek-
ing to add them to the unit. MERC however, excluded from the unit
several positions at issue because they were supervisory or confi-
dential in nature.

PROCEDURAL MATTERS

Detroit Police Officers Ass’n, MERC Case No. CU98 C-9
(February 26, 1999). Individual charging party filed a motion for
retroactive extension of time to file exceptions to the ALJ’s rec-
ommended decision dismissing her duty of fair representation claim
against the union. MERC granted the motion because charging party
made a good faith effort to comply with its rules.

DUTY OF FAIR REPRESENTATION

Michigan Council 25, AFSCME and Local 3308, MERC
Case No. CU97 J-37 (April 2, 1999). MERC concluded that the
union did not violate its duty to fairly represent charging party by
withdrawing a grievance filed on her behalf regarding a counsel-
ing warning she received. The union presented evidence that the
parties never considered counseling warnings to be grievable
under the collective bargaining agreement.

Detroit Bd of Education, MERC Case Nos. C97 J-212 and
CU97 J-26 (April 2, 1999). MERC reversed the ALJ’s holding that
the union violated its duty of fair representation because the sole
evidence relied on was an admission by the union vice-president
that charging parties did not receive representation from the stew-
ards who initially handled their complaints. Although the union may
not have responded properly to such complaints, there was noth-
ing in the record to suggest that the union acted in a manner which
was arbitrary, discriminatory or in bad faith.

Plumbers Union Local 98, MERC Case No. CU98 D-17
(February 24, 1999). The ALJ held that the union did not breach
its duty of fair representation by requiring the charging party to take
a drug test and/or failing to inform him that a drug test was
required before entering the apprenticeship program. The evidence
indicated that a joint apprenticeship committee, not the union,
required such drug testing. Furthermore, the union had no duty to
advise the charging party that a drug test would be required as a
condition of continuing in the apprenticeship program. The evidence
also demonstrated that the charging party never asked the union to
file a grievance regarding his removal from the apprenticeship pro-
gram. (No exceptions). ■

position should continue to be excluded from the bargaining unit.
Since the union’s unfair labor practice charge was based on this unit
placement issue which had been resolved, it was dismissed.

Lapeer County and 40th Judicial Circuit Court, MERC Case
No. UC96 G-27 (April 6, 1999). In a prior decision, MERC held
that the Circuit Court and the County were co-employers and, as
such, were not each entitled to an automatic confidential exclusion.
On reconsideration, MERC noted that at the time of its decision,
however, the Michigan Court of Appeals had held that the co-
employment relationship between local county funding units and
circuit courts created by the 1997 amendments to the Revised Judi-
cature Act, MCL 600.591, violated the separation of powers
clause of the Michigan Constitution. See Detroit v State of Michi-
gan, 228 Mich App 386 (1998) and Judicial Attorneys Ass’n v State
of Michigan, 459 Mich 291 (1998). Thus, the circuit court, as a sep-
arate employer, was entitled to exclude from the bargaining unit
one clerical employee as confidential.

City of Lansing, MERC Case No. UC97 F-28 (April 1, 1999).
MERC denied the union’s request that the positions of first deputy
city attorney and second deputy city attorney be included within
its unit. The proofs indicated that the first deputy city attorney was
a confidential employee who regularly handles labor relations mat-
ters including duties related to collective bargaining. The second
deputy city attorney position was not included within the bargaining
unit because the parties had an established agreement to exclude
that position from the unit.

Lake County -and- Lake County Sheriff, MERC Case No.
UC98 E-26 (March 31, 1999). MERC included in union’s bar-
gaining unit of supervisory employees the newly-created position
of chief deputy. This position was a third level supervisor of a small
department. Given the size of the employer and the departmental-
level responsibilities of the position at issue, MERC concluded the
chief deputy was not an executive employee. MERC restated its
general rule that chief deputies or assistants to department heads
do not qualify as executives. It also noted that spreading executive
or confidential duties among a number of employees will not have
the effect of increasing the number of excluded employees.

Charlotte Public Schools, MERC Case No. UC98 D-18
(February 25, 1999). MERC included in the bargaining unit of sec-
retarial employees the position of clerk/receptionist. The employer’s
claim that the union agreed to exclude the position was rejected
because it was not supported by the record.

City of Grand Rapids, (Labor Relations), MERC Case No.
UC97 H-40 (February 25, 1999). MERC granted the union’s peti-
tion to include the newly created position entitled “cemetery sales
and marketing coordinator” in its bargaining unit of non-supervi-
sory employees. The employer had placed the position in a super-
visory bargaining unit. However, MERC placed the position in the
bargaining unit of non-supervisory technical and professional
employees because nothing in the record supported that this posi-
tion possessed any supervisory authority.

ORGANIZING
Whitmore Lake Public Schools, MERC Case No. R98 F-75

(March 31, 1999). MERC ordered an election of food service
employees but excluded the position of head cook because of super-

MERC UPDATE
(Continued from page 1)
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THE NLRB CONTINUES TO
ISSUE DECISIONS AT A

TORRID PACE
George M. Mesrey & Jack VanHoorelbeke

Clark Hill, PLC

The NLRB decided many cases the first three months of
1999. While the NLRB still faces a backlog, the NLRB’s overage
docket shrinks as each month passes. The following is an outline
of the significant cases decided by the NLRB during this period.

RECOGNITION ISSUES

Incisa, Inc. and Laborers Local 265, 327 NLRB No. 111
(Union violated Act by seeking and accepting 9(a) recognition);
Keystone Shipping Co., 327 NLRB No. 163 (Employer violated
the Act by recognizing the union as the collective bargaining rep-
resentative of the unit employees and the union violated Section
8(b)(1)(a) by acting as the collective bargaining representative of
said employees)

BARGAINING UNITS

Seaboard Marine, Ltd. 327 NLRB No. 108 (Analyzed com-
munity of interest factors); Metropolitan Opera Association, 327
NLRB No. 136 (Separate unit of choristers not severed from a
broader unit); Pontiac Osteopathic Hospital, 327 NLRB No. 194
(Inclusion of professional employees)

EFFECTS BARGAINING/PLANT RELOCATION

Sea-Jet Trucking Corp. and A.P.A. Warehouses, Inc., 327
NLRB No. 107 (Employer refused to bargain)

UNILATERAL CHANGES

Watsonville Newspapers,, 327 NLRB No. 160 (Unilaterally
implementing a work rule); Keeler Brass Co., 327 NLRB No. 112
(Changes to work schedules, overtime, insurance coverage, vaca-
tion time, and by refusing to provide information); The Knoxville
News Sentinel Co., 327 NLRB No. 135 (Unit not altered)

INFORMATION REQUESTS

Earthgrains Baking Companies, 327 NLRB No. 115 &
Pacific Micronesia Corp., 327 NLRB No. 131 (Employers failed
to provide information)

DISCHARGE AND DISCIPLINE BY EMPLOYER

In these cases the employer illegally discharged or disci-
plined employees. J.K. Guardian Security Service, 326 NLRB No.
116; Claridge Casino and Hotel, 327 NLRB No. 138; Vulcan
Waterproofing Co., 327 NLRB No. 170; Iroquois Foundry Sys-
tems, 327 NLRB No. 129; Cooper Health System, 327 NLRB No.
189; Masterform Tool Co., 327 NLRB No. 185

BOARD AGENT INTERFERENCE WITH ELECTION

Browning-Ferris Industries of California, Inc., 327 NLRB
No. 130 (Election set aside because Board agent denied the union
an observer)

SETTLEMENT BAR

Outdoor Venture Corp., 327 NLRB No. 133 (Settlement
agreement in a prior case does not bar litigation of the complaint
allegation)

UNION GRIEVANCE PROCESSING

American Postal Workers (Postal Service), 327 NLRB No. 139
(Union violated Act by failing to process grievances because he filed
NLRB charges)

REPUDIATION 8(F) CONTRACT

E.S.P. Concrete Pumping, Inc., 327 NLRB No. 134 (Employer
repudiated its CBA; analyzed the adoption by conduct rule and over-
ruled Garman Construction Company)

STRIKE ISSUES

Detroit Newspapers, et al., 327 No. 164 (NLRB refused to
overrule Service Electric to the extent that it permits an employer
to unilaterally set different terms and conditions for strike replace-
ments); Detroit Newspaper Agency d/b/a Detroit Newspapers, 327
NLRB No. 146 (NLRB denied the DNA’s motion for reconsider-
ation that the strike was an unfair labor practice strike); Mauka,
Inc., 327 NLRB No. 148 (Striker entitled to reinstatement)

EMPLOYER INTERFERENCE

Boardwalk Motors, 327 NLRB No. 142 (Employer solicited
employees to withdraw support, interrogating employees and
threatening to terminate if the contract ratification vote was
delayed); Decca Limited Partnership, 327 NLRB No. 173
(Employer violated the Act through comments made in employee
evaluation)

OBJECTIONABLE CONDUCT

Eagle Transport Corp., 327 NLRB No. 198 (Posting letters
from customers stating that if the employees unionized, they
would take their business elsewhere does not constitute objec-
tionable conduct); Galen Hospital Alaska, Inc., 327 NLRB No.
158 (Overruled union objections that employer interrogated employ-
ees and threatened to freeze wage increases); Millsboro Nursing
and Rehabilitation Center, Inc., 327 NLRB No. 153 (Election not
tainted by the pro-union conduct of supervisors)

FAILURE TO EXECUTE CONTRACT

Carmody, Inc., 327 NLRB No. 204 (Employer failed to exe-
cute CBA)

AUTHORIZATION CARDS

Right Electric, Inc., 327 NLRB No. 196 (Employer unlaw-
fully sought authorization cards during state court discovery)

DEFERRAL

Nationsway Transport Service, 327 NLRB No. 184 (Defer-
ral to a grievance settlement not warranted)

VOLUNTARY RECOGNITION

Livent U.S., Inc., 327 NLRB No. 1 (Employer recognition
barred the subsequent petition filed by another union) ■
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SUPREME COURT
NARROWS ADA, FREES

STATES FROM
FLSA AND RESTRICTS
PUNITIVE DAMAGES

UNDER TITLE VII
Russell S. Linden

Honigman Miller Schwartz and Cohn
As the Court’s 1998-1999 term closed, the Court released a

series of labor and employment cases addressing the ADA, the
FLSA and the Civil Rights Act of 1991. The Court issued only 75
decisions, “half the number of cases decided in the mid-1980’s”
and closed the term on June 23, “the earliest closing date in 30
years.” L. Greenhouse, “The Justices Decide Who’s In Charge,” New
York Times (6/27/99). In three ADA cases, decided by the same 7-
2 vote, the Court took a narrow view of the definition of disabil-
ity. The Court also ruled that the FLSA cannot be applied to
states. The Court also interpreted a 1991 Amendment to the 1964
Civil Rights Act finding that punitive damages are not available if
the employer made “good faith efforts” to comply with the law, even
if high level officials violate the employer’s policy.

1. Mitigating Measure Considered In Determining
Disability Under ADA

In two decisions the Supreme Court ruled that determining
whether an individual is disabled under the ADA requires con-
sidering measures that might mitigate the impairment, such as eye
glasses or medication.  In Sutton v. United Airlines, Inc., (No. 97-
1943, 6/22/99), twin sister pilots had severe myopia, but their vision
was normal with corrective lenses.  After unsuccessfully applying
for commercial pilot jobs with United Airlines, they filed ADA
claims.  The district court and Tenth Circuit concluded that because
the sisters’ vision was fully corrected they were not substantially
limited in any major life activity and, therefore, not disabled.  On
appeal, the twins relied upon EEOC and DOJ interpretive guide-
lines issued directing that the determination of whether an individual
is substantially limited in a major life activity be made without
regard to mitigating measures.  The Supreme Court concluded that
the guidelines were an “impermissible interpretation of the ADA”
and that “it is apparent that if a person is taking measures to cor-
rect for, or mitigate, if physical or mental impairment, the effects
of those measures — both positive and negative — must be taken
into account.”  The phrase “substantial limits” requires that the per-
son be presently “substantially limited in order to demonstrate dis-
ability” and that “disabilities must be evaluated on an individual
basis.”  The Court also considered significant the fact that the con-
gressional finding for the ADA referenced 43 million Americans
with disabilities.  The Supreme Court also noted that the ADA
specifically “allows employers to prefer some physical attribute over
others and to establish physical criteria.”

In Murphy v. United Parcel Service, Inc., (No. 97-1992,
6/22/99), the Court concluded that a truck mechanic whose high
blood pressure was controlled by medication was not disabled or
“regarded as” disabled under the ADA.  Murphy, hired as a truck

mechanic, controlled his high blood pressure with medication.  UPS
required mechanics to have commercial drivers license.  DOT reg-
ulations ban commercial drivers with high blood pressure likely to
interfere with operating safely.  Murphy was erroneously issued a
medical certificate before starting employment, but fired after
the error was discovered.  His ADA claim was dismissed.  The dis-
trict court and Tenth Circuit concluded he was not disabled because
he functioned normally when medicated, with the exception of some
weight restrictions.  The Court affirmed using the same analysis
followed in Sutton.

Sutton and Murphy are consistent with the Michigan Supreme
Court’s decision in Chmielewski v. Xermac, Inc., 457 Mich 593
(1998), under the Michigan’s Persons With Disabilities Civil
Rights Act.

2. SSD Benefits Not Bar ADA Claim

In Cleveland v. Policy Management Systems Corp., (97-1008,
5/99), the Court held that receiving social security disability ben-
efits neither judicially estops pursuit of an ADA claim nor creates
a presumption that the person is unable to perform his/her job.  The
Court found significant the fact that the term “disabled” is defined
differently under the Social Security Act and ADA.  The Court’s
ruling is consistent with the Michigan Court of Appeals interpre-
tation of the PDCRA in Tranker v. Figgie Int’l., 231 Mich. App.
115 (1998), which held that receiving social security disability ben-
efits does not automatically preclude a discrimination claim.
Tranker noted, as the Supreme Court suggested, that the statements
made in an application for social security benefits may, however,
weigh against any such claim.

3. Refusal To Hire Driver With Lazy Eye Not Violate ADA

In Albertsons, Inc. v. Kirkingburg, (No. 98-591, 6/22/99), the
Court reversed a Ninth Circuit ruling which held that a truck driver
with amblyopia or “lazy eye” is disabled under the ADA.  Albert-
sons required its interstate truck drivers to meet minimum DOT
vision requirements.  When hired as a truck driver, Kirkingburg was
mistakenly certified under the DOT standards despite having
amblyopia since birth.  After attempting to return from a medical
leave, that mistake was uncovered.  Kirkingburg and he success-
fully sought a waiver of the DOT requirements under an experi-
mental government program implemented to comply with the
ADA.  Albertsons refused to accept the waiver on safety grounds
and fired him.  The Ninth Circuit reversed dismissal of his claim
noting that the ADA required the company to justify using DOT
vision standards as necessary to prevent “a direct threat to the health
or safety of other individuals in the workplace” and that the
waiver established that Kirkingburg was not a threat.  The Ninth
Circuit also found that the lazy eye was a disability because “the
manner in which he sees differs significantly from the manner in
which most people see.”  In reversing, the Supreme Court stated
that the mere difference in sight does not establish a disability.
Rather, an individual with amblyopia must provide evidence “that
the extent of the limitation in terms of their own experience, as in
loss of depth perception in visual field, is substantial.”  As concerns
the Company’s argument that compliance with the DOT vision stan-
dard was an essential job function, the Court ruled that employ-
ers may justify use of qualification standards “that screen out or

(Continued on page 23)
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THE JOY OF
LABOR

LAW
Truth Is Stranger Than Fiction Dept.

I see that former pizza king Tom S. Mon-
aghan has announced a “new, world-class” law
school to be opened in the fall of 2000 in Ann

Arbor. Just exactly what we need, another law
school. This one — called the Ave Maria
School of Law — will have as its motto fides
et ratio, Latin for faith and reason. Mon-

aghan says  the school will “pursue both academic excellence
and a strong religious conviction.” Sixth Circuit Court of
Appeals Judge James Ryan, a member of Ave Maria’s Board
of Governors, is quoted as saying: “Our students will learn that
there are certain unchanging fundamental truths of the natu-
ral law by which both a lawyer’s professional decisions and
the validity of all civil law must ultimately be judged.” The dis-
connection of canon law from civil law is greatly over-rated.
That pesky separation of church and state is so inconvenient.
This may catch on. One of my partners is already planning a
Jewish Law School, called the Hava Nagila School of Law and
Admiralty. It will demonstrate that academic excellence and
borsht belt humor are little different.

Outlandish in Standish! Perhaps a “special” law school
for prosecutors and judges is what is needed in view of the curs-
ing canoeist case in Standish, Michigan. If swearing in front
of women and children is still a crime under a 1897 state law,
MCLA 750.337, as the Starr-like prosecutor and Ito-like
judge think, we must rewrite our federal and state labor laws.
Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) (illegal
to call a cop a “damn fascist”) is reborn and Cohen v. Cali-
fornia, 403 U.S. 14 (1971) (“f--- the draft” is protected
speech) is down the river. It may come as a shock to some but
swearing sometimes occurs in labor cases, for example, the
foulmouthed foreman or the heavy breathing harasser. West-
vaco Corp v. United Paperworkers International Union, 171
F. 3d 971 (4th Cir. 1999). A search of foul words from the West-
law labor database shows that the canoeist’s chosen expletive
in its various forms appears in more than 500 federal court deci-
sions.

Skin Heads. The First Amendment was no help to an Illi-
nois prison guard who was fired after he promoted a KKK rally
at the prison and on TV. Weicherding v. Riegel, 14 IER Cases
897 (7th Cir. 1998). Talk about political correctness! No
more wearing pointy hoods while guarding prisoners! What
next? Gun control in the workplace? Ave Maria!

The New York Supreme Court, on the other hand, upheld
an arbitrator’s reinstatement without back pay of a white
correction officer who was suspended for flying the Nazi flag
from his front porch. New York State Law Enforcement Offi-
cers v. New York State, 161 LRRM 2268 (1999). The court said
it could not find any state statutes that prohibit the display of
Nazi flags, thus concluding that Nazism is a form of free
speech, at least if practiced on your front porch. As long as the
guard wasn’t organizing a beer hall putsch in the prison
yards. At least the skinhead guard didn’t swear in front of
women!

Exotic Labor Issues. According to a just published law
review article, exotic dancers are finding power through
unions. “An Uncommon Alliance: Finding Empowerment
for Exotic Dancers Through Labor Unions,” 10 Hastings
Women’s L. J. 231 (1999). MERC has confronted exotic
dancers in Watt’s Club Mozambique, 1994 MERC Lab. Op.
905, holding that “male dancers” were independent contrac-
tors and thus not eligible to organize. MERC noted that the
dancers “determine their routines and the content of their rou-
tines,” and engage in “battle” competitions. According to the
law review article, a key organizing issue is whether the
dancers are employees or independent contractors, requiring
a review of such issues as who sets fees for the table dances,
who selects the music and other “exotic” details. At least this
is one way to increase the ranks of organized labor! The union’s
name could be the International Union of Strippers, Bumpers
& Grinders, AFL-CIO.

You Can’t Be Too Careful. Some attorneys, sensitive to
the disnumeric, feel the compulsion to spell out settlement
numbers in great detail using different formats to prevent errors.
For example:

$6.00 (six) (6 American Dollars) (600 pennies) (6) (VI)
(7-1) (5+1) (12÷2) hereinafter referred to “six, the settlemount
amount.”

Try doing this with $129,859.43!
John G. Adam

tend to screen out” individuals with disabilities if the standards are
“job related and consistent with business necessity” and cannot be
fulfilled by reasonable accommodation.

4. Sovereign Immunity Bars FLSA Claims Against States

In Alden v. Maine, (No. 98-436, 6/23/99), the Court in a five
to four decision ruled that the Constitution barred a suit brought
by Maine probation officers for overtime pay and liquidated dam-
ages under the Fair Labor Standards Act.  The Court’s decision,
along with its 1996 decision in Seminole Tribe of Florida v.
Florida, 517 U.S. 44 (1996), holding that Congress cannot abro-
gate state sovereign immunity for federal claims brought in fed-
eral court struck down the FLSA provisions allowing state employ-
ees to enforce their rights under FLSA.

SUPREME COURT
(Continued from page 21)

5. Punitive Damages Under Title VII Not Available If
“Good Faith”

In Kolstad v. American Dental Ass’n, (No. 98-208)(6/22/99),
the Court addressed the “circumstances” under which punitive dam-
ages may be awarded under the terms of the Civil Rights Act of
1991 when an employer engages in “intentional discrimination.”
Writing for the Court, Justice O’Connor ruled that punitive dam-
ages can be imposed without a showing of egregious or outrageous
discrimination, independent of the employer’s state of mind. But
the Court also ruled that the employer is not vicariously liable for
the acts of its managerial agents when those decisions are contrary
to the employer’s “good faith efforts” to comply with Title VII.
Chief Justice Rehnquist wrote an opinion concurring in part and
dissenting in part, joined by Justice Thomas. Justice Stevens filed
an opinion concurring in part and dissenting in part, joined by Jus-
tices Souter, Ginsburg and Breyer. ■
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INSIDE LAWNOTES
• Dan Tuckel addresses the Shakespearean question: “To arbitrate or not to arbitrate — after

Rembert.”

• EEOC Regional Attorney Adele Rapport reviews her agency’s Compliance Manual on
Retaliation. (“Two thumbs up!”)

• NLRB Regional Attorney Ted Niforos reveals how his agency deals with the Freedom of
Information Act.

• Stuart Israel ruminates on the ethics of witness preparation.

• John Adam waxes on Supreme Court Websurfing and reviews Richard Nixon’s Supreme Court
arguments (“All thumbs!”).

• Information on upcoming events and LELS business: the 1999 Bernard Gottfried Memorial Labor Law Symposium
on October 21 in Detroit; the annual LELS business meeting, CLE seminar and dinner at the State Bar annual meeting
on September 15 in Grand Rapids; Lawnotes’ availability by subscription to non-Section members; and more.

• Labor and employment law decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western
Districts, the Michigan Supreme Court and Court of Appeals, the NLRB and MERC; the Joy of Labor Law; websites
to visit; and more.

• Authors John G. Adam, John T. Below, Karl Brevitz, Mary C. Bonnema, Janet C. Cooper, Gary S. Fealk, Joseph
R. Furton, Jr., Scott G. Hornby, Stuart M. Israel, Russell L. Linden, Danielle N. Mammel, George M. Mesrey,
Theodore C. Niforos, Adele Rapport, William C. Schaub, Jr., Jeffrey A. Steele, Daniel B. Tuckel, Douglas V. Wilcox,
Jack Van Hoorelbeke and more.
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