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I. SECONDARY BOYCOTTS UNDER FEDERAL
LABOR LAW

A. BOYCOTT DEFINED.
Boycott is an eponym, from Charles C. Boycott, an English

landlord in Ireland ostracized for refusing to reduce rent. The term
“secondary boycott,” which “defies precise definition,” involves a
union, a primary employer, a secondary/neutral employer and
secondary/neutral employees. P. Hardin,The Developing Labor Law
1211 (3rd Ed. 1992)(“Hardin at __”). In The Labor Injunction 43
(1930), Felix Frankfurter defined secondary boycott as “a combi-
nation to influence A by exerting some form of economic or
social pressure against persons who deal with A.” In the NLRB’s
Guide to Basic Law and Procedures(“Guideat __”) a secondary
boycott is said to occur “if a union has a dispute with Company A
and, in furtherance of that dispute, causes the employees of Com-
pany B to stop handling the products of Company A, or otherwise
forces Company B to stop doing business with Company A. The
dispute is with Company A, called the primary employer, the union’s
action is against Company B, called the secondary employer,
hence the term secondary boycott. In many cases the secondary
employer is a customer or supplier of the primary employer with
whom the union has the dispute.” at page 35.

The Guide provides an excellent non-legalese summary of sec-
ondary boycotts and is available at the U.S. Government printing
office or on the Board’s Web page,http://www.nlrb.gov, under the
heading Other Publications.

B. WAGNER ACT AND 1947 TAFT-HARTLEY
AMENDMENTS

The 1935 Wagner Act did not specifically regulate, let alone,
outlaw secondary boycotts. The 1947 Taft-Hartley Amendments
added Section (4) “which contains the Act’s secondary boycott pro-
visions.”Guideat 35. Sec. 8(b)(4)(i) and (ii)(B) provide that it shall
be an unfair labor practice for a labor organization:

(4)(i) to engage in, or to induce or encourage any individ-
ual employed by any person engaged in commerce or in
an industry affecting commerce to engage in, a strike or a
refusal in the course of his employment to use, manufac-
ture, process, transport, or otherwise handle or work on any
goods, articles, materials, or commodities or to perform any
services; or (ii) to threaten, coerce, or restrain any person
engaged in commerce or in an industry affecting commerce,
where in either case an object thereof is –

*  *  *
(B) forcing or requiring any person to cease using, sell-
ing, handling, transporting, or otherwise dealing in the

products of any other producer, processor, or manufacturer,
or to cease doing business with any other person, or
forcing or requiring any other employer to recognize or
bargain with a labor organization as the representative of
his employees unless such labor organization has been cer-
tified as the representative of such employees under the
provisions of section 9:Provided,That nothing con-
tained in this clause (B) shall be construed to make
unlawful, where not otherwise unlawful, any primary
strike or primary picketing.

Subsection (4)(B), the focus of this paper, is designed to
make certain secondary boycott conduct by unions unlawful.
Nowhere in Section 8(b)(4) do “secondary” or “boycott” appear,
but when the phrase “secondary boycott provisions” is used, it refers
to Section 8(b)(4)(i) and (ii)(B). Hardin at 1215. Section
8(b)(4)(i)(B) “proscribes inducing or encouraging employees of a
secondary employer to strike,” while (ii)(B) proscribes forcing a
secondary employer to cease doing business with the primary
employer. Service Employees Local 254 (Women & Infants Hos-
pital), 324 NLRB No. 126 (1997). To violate (i)(B) there must be
evidence “that such conduct was designed to induce or encourage
any neutral employer’s employees to refuse to work.”Id; See Iron
Workers Local 386 (Warshawsky),325 NLRB No. 141 (5/14/98)
(finding union did not engage in secondary boycott by hand-
billing neutral employees of the general contractor, who had hired
a neutral contractor, distinguishing Women & Infants Hospital).

Using selected court and Board decisions, and publicly avail-
able General Counsel Advice Memorandum, Section II addresses the
basic prohibitions of Subsection (4)(B) and identifies the concept of
primary employer, joint employer and ally employer. Section III
addresses specific types of prohibited conduct. Section IV dis-
cusses handbilling and other noncoercive conduct. The views in this
article are the author’s and do not constitute NLRB policy or 
guidance.

II. ELEMENTS OF SECTION 8(B)(4)(i) AND (ii)(B).

A. OVERVIEW
The so-called secondary boycott provisions, reflect “the dual

congressional objectives of preserving the right of labor organi-
zations to bring pressure to bear on offending employers in primary
labor disputes and of shielding unoffending employers and others
from pressure in controversies not their own.”NLRB v. Denver
Building Trades Council,341 U.S. 675, 692, 28 LRRM 2108
(1951); Service Employees Local 87 (Trinity Maintenance),312
NLRB 715, 742-744 (1993). While Section 8(b)(4)(B) leaves
unfettered a union’s traditional right to engage in direct action
against an employer with which it is engaged in a primary labor
dispute (the primary employer), including the right to induce the
primary employer’s employees to engage in a strike or refusal to
handle goods, the provision’s more “narrowly focused” purpose is
to “restrict the area of industrial conflict insofar as this could be
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Page 2 LABOR AND EMPLOYMENT LAWNOTES

SECONDARY BOYCOTTS
(Continued from page 1)

achieved by prohibiting the most obvious,widespread, and . . . dan-
gerous practice of unions to widen that conflict,” and coerce neu-
tral employers not concerned with the primary dispute. Carpen-
ters Los Angeles County District Council Local 1976 v. NLRB, 357
U.S. 93,100,42 LRRM 2243 (1958). As Chairman Gould noted
in a dissenting opinion:“The Supreme Court has recognized that
Section 8(b)(4) ‘was drafted broadly to protect neutral parties,’ that
Congress ‘intended its prohibition to reach broadly,’ and that it is
a ‘statutory provisions purposefully drafted in the broadest terms!’”
Longshoremen ILA (Coastal Stevedoring Co.),323 NLRB No. 178
(1997) quoting Longshoreman ILA v. Allied International, Inc., 456
U.S. 212,225 (1982)).

Two elements are needed to establish violations of 8(b)(4)(i)
and (ii)(B). First,the union must engage in conduct which induces
or encourages individuals to engage in a strike or refusal to per-
form service for a neutral employee, or which threatens,coerces
or restrains any neutral employer or person. Second, the object
(although not sole object) of the foregoing conduct must be to force
or require any person to cease doing business with any other per-
son. Electrical Workers IBEW Local 761 v. NLRB, 366 U.S. 667,
673,48 LRRM 2210 (1961); Denver Building Trades Council,at
689. A violation cannot be based merely on the desire or hope that
its conduct will influence individuals to withhold their services nor
on the effect that conduct has had in that regard. Iron Workers Local
378 (McDevitt & Street),298 NLRB 955,958 (1991); San Fran-
cisco Building Trades Council (Goold Electric), 297 NLRB 1050,
1055 (1991).

It is not less a violation for a union to disrupt the business of
an unoffending neutral employer (such as store owner leasing space
at shopping center which has employed non-union contractor to do
renovations for another store owner),in the hope that said neutral
will be pressured into interceding in a labor dispute between the
union and employer. Iron Workers Local 272 (Miller & Solomon),
195 NLRB 1063 (1972); Los Angeles Newspaper Guild Local 69
(Hearst Corp.),185 NLRB 303,304 (1970).

B. IDENTITY OF PRIMAR Y EMPLO YER
The primary employer is the employer with whom the union

directly has its dispute, such as a non-union employer that the union
is seeking to organize or prevent from working on a job.

The relationship between a primary and another person may
make both the primary employer. However, a contractual rela-
tionship,such as a general-subcontractor relationship or a build-
ing owner-subcontractor relationship,is not itself enough to make
the general contractor who has hired a subcontractor a primary
employer. Thus,the fact that general contractor hired a non-union
subcontractor, the union’s attack at non-union status makes the sub-
contractor and not the general the real subject of the union’s
activities. Edward J. DeBartolo Corp. v. NLRB, 485 U.S. 568,128
LRRM 2001 (1988); Service Employees Local 32B-32J (Nevins
Realty Corp.),313 NLRB 399-400 (1993),enfd. in pertinent part
68 F.3d 490,495, 150 LRRM 2513 (D.C. Cir. 1995); Cedar
Rapids Building Trades Council (Siebke-Hoyt & Co.),283 NLRB
115,1157 (1987).

The exception to the rule that insulates a general contractor,
or employer who contracts with another company, from being found
the primary is where the general contractor or employer after ter-
minating the contract with the contractor thereafter does the work
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with its own employees. In such circumstances,the general con-
tractor/employer becomes the primary since it has the right-to-con-
trol employees who do the work. Teamsters Local 70 (Department
of Defense),288 NLRB 1224 (1984); Teamsters Local 25 (Boston
Deliveries),282 NLRB 910 (1987). Compare withLongshoremen
ILU Local 62-B (Alaska Timber),271 NLRB 1291 (1984)(employer
that caused termination of subcontractor’s employees because of
reorganization of its operations not made primary because there had
been no contractual relationship between employer and subcon-
tractors,who instead had always contracted directly with customers
for services).

If an employer is found to be a single or joint employer of the
primary, it too will be considered the primary. Trinity Maintenance,
supra at 753; Newspaper & Mail Deliverers Union (Gannett Co.),
271 NLRB 60 (1984); Teamsters Local 560 (Curtin Matheson Sci-
entific, Inc.), 248 NLRB 1212 (1980).

Further, if the neutral employer is a distributor of a readily iden-
tif iable struck product,a union may engage in consumer picket-
ing at the neutral employer’s premises if it seeks only to persuade
consumers not to buy the struck product,and does not interfere with
the neutral employer’s business generally. NLRB v. Fruit & Veg-
etable Packers Local 760 (Tree Fruits Labor Relations Comm.),377
U.S. 58,55 LRRM 2961 (1964) (union striking fruit packing firms
could picket Safeway stores distributing apples from primary
employer where placards & handbilling appealed only to customers
to not buy apples & store’s employees continued working & no
deliveries or pickups obstructed).

However, if the struck product becomes “merged” or “inte-
grated” into the neutral employer’s goods,so that the primary’s
goods are no longer clearly segregable or separately sold, then an
appeal for consumer boycott of the neutral is illegal because the
consumer can no longer make a choice not to buy the struck prod-
uct without boycotting the neutral employer’s product or business.
K & K Construction Co. v. NLRB, 592 F.2d 1228,100 LRRM 2416
(3rd Cir., 1979) (picketing housing developer’s sales office viola-
tive in dispute with non-union carpentry contractor engaged in fram-
ing homes since sole product of neutral employer contains prod-
uct of primary employer); Operating Engineers Local 139 (Oak
Construction),226 NLRB 759 (1976) (union can’t picket telephone
company that uses manhole covers produced by primary employer
because it’s impossible for consumer to cease purchasing primary
employer’s product without ceasing to buy neutral employer’s tele-
phone services); Teamsters Local 327 (American Bread Co.),170
NLRB 91 (1968),enfd. 411 F.2d 147,71 LRRM 2243 (6th Cir.,
1969) (union with dispute with bread producer picketing restau-
rant violative because bread incorporated into meals and sandwiches
& not sold separately).

Likewise, if the primary employer’s stuck product accounts for
all or nearly all of the neutral employer’s business,secondary pick-
eting against consumption of the primary’s product leaves cus-
tomer’s no alternative but to boycott the neutral employer’s busi-
ness altogether, which is impermissible secondary coercion.NLRB
v. Retail Clerks Local 1001 (Safeco Title Insurance Co.),447 U.S.
607,104 LRRM 2567 (1980) (picketing neutral land title insurance
companies as part of union’s dispute with insurance underwriter
violative where struck product accounted for nearly all neutral
employers’ business).
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C. ALL Y DOCTRINE.
An “ally” of the primary employer may be lawfully subjected

to secondary activity. Usually an ally is one that does struck
work, or work that would have otherwise been done by the primary
employer but for the strike. NLRB v. Business Machines Local 459
(Royal Typewriter), 228 F.2d 553,37 LRRM 2219 (2nd Cir.
1955); Teamsters Local 959 (Totem Ocean Trailer Express),266
NLRB 834 (1982). If a customer of the primary elects to do the
work itself, or to assign it to another employer, that does not make
the customer a primary. Chevron U.S.A., Inc., 244 NLRB 1081
(1979).

While employees of primary employer can be lawfully induced
to not work for the primary employer, the union cannot induce an
independent contractor not to work for a primary employer. See
Trinity Maintenance, supra at 715-16 (where owner of alleged jan-
itorial contractor of building management company is actually
employee of management company rather than independent con-
tractor, because of its right to control manner & means of janitor
contractor’s work, no violation in attempting to induce him not to
work from primary).

D. SUPPLIERS AND CUSTOMERS OF
PRIMAR Y.

The right to induce primary employer’s employees to engage
in a work stoppage also includes the right to induce suppliers and
customers of the primary employer to engage in a work stoppage.
Air Engineering Metal Trades,265 NLRB 142 (1982) (no viola-
tion in picketing gate that suppliers of primary employer doing flight
testing for USAF used — goods and services were necessary and
essential for primary to carrying out its testing functions); Electrical
Workers IBEW Local 323 (J.F. Hoff Electric Co.),241 NLRB 694
(1979),enfd. 642 F.2d 1266,105 LRRM 2345 (D.C. Cir. 1980)
(electrical fixtures that the project owner provided the primary elec-
trical subcontractor [Hoff], and the emergency standby generator
supplied to the electrical subcontractor [Atlantic],were for the
“direct use”of those subcontractors in their “primary course . . .
of business.”); Operating Engineers Local 450 (Linbeck Con-
struction Corp.), 219 NLRB 997 (1975),enfd. 883 F.2d 311,94
LRRM 3230 (5th Cir., 1977) (general contractor that supplies mate-
rials “essential to the primary’s normal operations” is a supplier
of primary & can be picketed — here was supplying gravel to sub-
contractor doing paving, so was essential to primary’s operation).

However, to be found a supplier of primary, it must involve
materials or supplies essential to the primary’s operations. Iron
Workers Local 433 (Chris Crane Co.),294 NLRB 182 (1989) (use
of neutral gate by support service suppliers of primary subcontractor
[sanitation, food, telephone, trash] not sufficient taint — union not
entitled to interdict any person supplying any service to primary
— are common services to all); Operating Engineers Local 12
(McDevitt & Street Co.) 286 NLRB 1203 (1987) (sanitation ser-
vice’s & lunch truck’s use of neutral gate didn’t justify picketing
by union in area standards dispute with general — lunch truck feed
all employees on site and not “supplier” of general & union not
aware of sanitation service before picketing).

III. PROHIBITED TYPES OF CONDUCT
Under 8(b)(4)(i) “every form of influence or persuasion”in

an effort to get employees of a neutral to cease working or obey
a picket line set up against a primary employer, constitutes inter-
ference with the employment relationship. Electrical Workers

(Continued on page 4)



IBEW Local 501 v. NLRB, 341 U.S. 694,28 LRRM 2115 (1951).
See Bricklayers Local 20 (I.C. Mimium),174 NLRB 1251 (1969)
(union agent saying “I wouldn’t cross picket line”); Electrical Work-
ers IBEW Local 11 (L.G. Electric), 154 NLRB 766 (1965). How-
ever, if picketing is otherwise conducted appropriately, fact that it
has “unintended”spill over effect on neutral employees by their
not reporting to work or whatever, is not violative as long as no evi-
dence of direct union involvement.

Under 8(b)(4)(ii),any conduct in violation of (i) will restrain
and coerce an employer if it becomes aware of such. It is clear that
picketing, a form of conduct which “may induce action of one kind
or another irrespective of the nature of the ideas which are being
disseminated,” induces or encourages employees within meaning
of 8(b)(4)(i) and restrains or coerces employers within meaning of
Section 8(b)(4)(ii). 

Picketing is traditionally defined as individuals patrolling or
carrying placards attached to sticks. Teamsters Local 315 (Atchi-
son,Topeka & Santa Fe Railway Co.),306 NLRB 616 (1992);
Teamsters Local 677 (J.H. Hogan, Inc.), 299 NLRB 499 (1992).
However, neither patrolling alone nor patrolling combined with the
carrying of placards are essential elements to a finding of picket-
ing; rather, the important or essential feature of picketing is the post-
ing of individuals at entrances to a place of work, or some form
of confrontation. Trinity Maintenance, supra at 748,750 (40 indi-
viduals patrolling in front of neutral’s building carrying red flag
banners with “Justice for Janitors” written on them); Laborers Local
389 (Calcon Construction Co.),287 NLRB 570,573 (1987);
Teamsters Local 282 (General Contractors Assn. of New York),262
NLRB 528,529 (1982).

“Signal picketing” constitutes activity less than actual pick-
eting, such as stationing of union business agents near an entrance
to a jobsite or placing placards near an entrance so anyone
approaching can read the printed message. Such conduct operates
“as a signal to induce action by those to whom the signal is
given.” Calcon Construction,supra; Operating Engineers Local 12
(Hansel Phelps Construction Co.),284 NLRB 246,248 (1987);
Teamsters Local 688 (Levitz Furniture Co. of Missouri), 205
NLRB 1131,1133 (1973).

Other conduct short of picketing, such as mass gatherings or
handbilling, which nevertheless “overstep the bounds of propriety
and go beyond persuasion”so as to become “coercive to a very sub-
stantial degree” are also violative. Trinity Maintenance, supra at
746 (during “Justice for Janitors” campaign,temporarily blocking
doors of neutral’s building, attempting to enter building in mass,
marching & excessive amount of noise in front of building, and
attaching large banner to front of building); Laborers Local 332
(C.D.G., Inc.), 305 NLRB 298,305 (1991) (surrounding building
& blocking doors “went beyond the mere attempt to convey a mes-
sage by handbill”); Mine Workers District 29 (New Beckley Min-
ing Corp.),304 NLRB 71,74 (1991) (50-160 persons gathered in
parking lot and surrounding areas of motel at 4 a.m. where replace-
ments were staying); Chicago Typographical Local 16 (Alden
Press),151 NLRB 1666 (1965) (patrolling, blocking ingress &
egress,taking down license plates, and stoppages of work or
deliveries); Service Employees Local 399 (William J. Burns Inter-
national Detective Agency),136 NLRB 431,437 (1962) (20-70 per-
sons distributing handbills & marching in elliptical path immedi-
ately in front of main entrance to an exhibition hall & causing
patrons to force their way through).

Besides picketing or related conduct,overly broad or ambigu-
ous threats of picketing may constitute (ii) violative conduct,espe-

cially where more than one employer is on a jobsite; a union has the
affirmative duty to qualify any threat by clearly indicating picket-
ing will conform to Moore Dry Dock guidelines,discussed below.
Sheet Metal Workers Local 28 (Astoria Mechanical),323 NLRB No.
21 (Feb. 27,1997); Iron Workers Local 433 (United Steel),280 NLRB
1325 (1986); Food & Commercial Workers Local 506 (Coors Dis-
tributing Co.),268 NLRB 475,478 (1983).Contrast Electrical Work-
ers IBEW Local 38 (Cleveland Electro Metals),221 NLRB 1073
(1975) (threat to engage in informational picketing in reply to ques-
tion by contractor & with no other contractors actively on job, not
so unreasonable as to consider statement coercive).

Other types of conduct found violative include photograph-
ing cars of employees of neutrals as they enter jobsite, General Ser-
vices Employees Local 73 (Andy Frain, Inc.), 239 NLRB 295,306
(1978),and threatening “trouble,” “lots of problems”or to shut down
jobsite. Sheet Metal Workers Local 28 (Borella Bros.),323 NLRB
No. 22 (Feb. 27,1997).

IV. HANDBILLING AND OTHER CONDUCT FOUND
NOT TO BE COERCIVE
Peaceful handbilling, urging a boycott of a neutral employer,

is privileged and cannot constitute a violation of 8(b)(4)(B) if unac-
companied by picketing or other coercive behavior, pursuant to the
publicity proviso of that section. DeBartolo Corp. v. Florida Gulf
Coast Building & Construction Trades Council,485 U.S. 568,128
LRRM 2001 (1988). According to the Court, in order to preserve
First Amendment rights,8(b)(4)(B) should be interpreted with cau-
tion so as to exclude non-picketing activities partaking of free
speech. Thus,mere persuasion of customers not to patronize neu-
tral businesses is not deemed coercive.

Handbills should “truthfully” advised the public of the nature
of the primary dispute and the neutral employer’s relationship to
it. Truthful means the handbill does “not substantially depart
from fact or intend to deceive.” Building & Construction Trades
Council (Central Ind.),257 NLRB 86,88 (1981) (handbill correctly
indicated that nonunion labor was being used to build K-Mart store
& not untruthful by failing to add that the nonunion labor employed
by general contractor & not K-Mart).

Handbills,however, that contain information attacking a neu-
tral employer for reasons unrelated to that employer’s role in the
primary dispute, are unprotected regardless of whether that unre-
lated information is truthful. Service Employees Local 399 (Delta
Air Lines),263 NLRB 996 (1982) (one handbill that failed to iden-
tify primary dispute clearly unprotected, but so too was another
handbill that identified primary dispute but assailed the neutral
employer’s accident record, which was a matter unrelated to pri-
mary dispute with janitorial contractor).

In contrast to picketing which attempts to induce persons to
take sympathetic action without necessarily inquiring into the
ideas being disseminated, handbilling and other forms of com-
munication are speech oriented and aimed at appealing to customers
to consider the handbiller’s cause, then take action based on their
own initiative. See Service Employees (Toyota U.S.A. Motor
Sales),Cases 31-CC-2036,etc.,Advice Memorandum dated Jan-
uary 12,1994,pg. 4 and authorities cited therein.

Combining general consumer handbilling with picketing that
otherwise violated the Act will withdraw the protection of the pub-
licity proviso from the handbilling. Broadcast Employees Local 31
(CBS, Inc.), 237 NLRB 1370 (1978),enfd. 631 F.2d 944,104
LRRM 3221 (D.C. Cir. 1980).

Conduct found not to constitute picketing or to be coercive of
neutral employer:
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• Holding up large banner proclaiming that neutral’s build-
ing had “rats”, accompanied on occasion with handbills
explaining that neutral employed non-union “rat” contractor
on jobsite, not picketing or proscribed conduct. Carpen-
ters Local 1506 (Best Interiors),Case 21-CC-3234,Advice
Memorandum dated March 13,1997.

• Handbillers entering neutral car dealership with “Boycott”
t-shirts,throwing some paper in pond, poking finger in bird
cage & asking couple customers to boycott dealership not
coercive where no showing of actual interference with deal-
ership’s business. Detroit Metropolitan Council of News-
paper Unions (Detroit Newspaper Agency), Case 7-CC-
1678,Advice Memorandum dated March 25,1997.

• Placing billboard at entrance to neutral retail stores as part
of handbilling activity, and handbillers wearing “Detroit
Newspaper Strike Team”on back of their coveralls, not
picketing where no confrontation with customers or
impeding of traffic. Detroit Metropolitan Council of News-
paper Unions (Detroit Newspaper Agency), Case 7-CC-
1676,Advice Memorandum dated February 25,1997.

• Displaying banner reading “SS Justice”in patrolling row-
boat at company picnic on shore in effort to publicize poor
working conditions of janitors. Service Employees Local
1877 (Service by Medallion),Case 32-CC-1367,Advice
Memorandum dated August 24,1993.

• Displaying large, bright yellow foam hands bearing union’s
name while handbilling near a neutral employer’s site, or
parading through the public area of a neutral employer’s
site ringing cowbells. Carpenters Local 745 (Sheraton
Corp.), Cases 37-CC-288,etc., Advice Memorandum
dated January 23,1991. Contrast with Detroit Carpenters
District Council (Dean Management),Case 7-CC-1462,
Advice Memorandum dated May 18,1989,where hand-
billers held up small “stop” & “help” handbills in middle
of entrances,which was deemed confrontational.

Persuasion of an authoritative management person to have neu-
tral employer cease doing business with primary (but not to cease
working for his employer),is not violative. NLRB v. Servette, Inc.,
377 U.S. 46,55 LRRM 2957 (1964).

Filing a lawsuit or pursing grievances against a neutral
employer is generally not viewed as coercive conduct,but can be
if the goal of the action is unlawful on its face or contrary to a prior
Board adjudication. Service Employees Local 32B-32J (Nevins
Realty Corp.),313 NLRB 392 (1993) (arbitration demand not rea-
sonably based on contract language or work preservation defense);
Teamsters Local 483 (Ida Cal Freight Lines),289 NLRB 924
(1988); Elevator Constructors Local 3 (Long Elevator & Machine
Co.),289 NLRB 1095 (1988).

* * *
Secondary boycott issues can be complex and fact-intensive.

Labor lawyers should be familiar with the cases discussed in this paper
in order to understand the different factors considered by the Board
when faced with an 8(b)(4)(B) unfair labor practice charge.

[Editors’ note:Common situs cases and the reserved gate sys-
tem will be discussed in a future issue of Lawnotes.If you cannot
wait, we recommend you read NLRBChairman Gould’s June 2
speech to the Pennsylvania Bar Labor and Employment Law Com-
mittee. He discusses common situs picketing and the Board’s recent
case involving the reserved gate system,Oil Workers Local 1-591
(Burlington Northern Railroad),325 NLRBNo. 45 (1998). The text
of the speech is available at the NLRB’s Web site, www.nlrb.gov,
under press releases.]■

EEOC GUIDANCE ON
CONTINGENT WORKERS

Adele Rapport
Regional Attorney, EEOC1

On December 3,1997 the Commission issued Enforcement
Guidance:Application of the EEOLaws to Contingent Workers
Placed by Temporary Employment Agencies and Other Staffing
Firms (“Guidance”). TheGuidance addresses the application of
our statutes to any worker who is outside the employer’s core work-
force or works for the employer for a limited time, sporadically or
in a different way from full time long term employment. This arti-
cle will highlight the provisions of the Guidanceand will discuss
pertinent case law concerning issues which arise in the contingent
worker context.

A. Type of Fir ms Discussed in Guidance
The Guidancedeals with temporary employment agencies,

contract firms and other similar arrangements. The Guidance
explains that temporary agencies generally screen,hire, sometimes
train employees,pays their wages,withholds taxes and provides
workers’ compensation coverage. These firms usually place
employees at the client’s site and bill the client for services. On the
other hand the client usually controls the employee’s working con-
ditions,provides tools,supervises the employee, determines the
hours and length of the assignment.

Contract firms are also discussed in the Guidance. These firms
may contract to place its employees (and supervisors) at a client’s
work site to perform a service, e.g., security. Like the temporary
agencies,the contract firms screen,hire, train, and pay workers,
withhold taxes and provider workers’compensation. However, con-
tract firms differ from temporary agencies in that these firms usu-
ally take full operational responsibility for the work. The client still
may control the environment,hours and length of the employment.

Other arrangements discussed in the Guidanceinclude leasing
arrangements where the employer puts its employee on leasing firm’s
payroll and leases employee in an effort to avoid handling payroll
function (and liability for employment discrimination claims). As will
be discussed in this article, the Commission’s position is that under
all of these arrangements,the staffing agency and the client may be
considered to be an employer and therefore will face potential lia-
bility under the statutes we enforce. The Guidancediscussed the
growing trend in using contingent workers, the various scenarios
which can create liability for discrimination and the case law sup-
porting the position taken by the Commission in this  Guidance.

B. Using of Contingent Workers
According to statistics compiled by the National Association

of Temporary and Staffing Services, there has been a 100%
increase in the use of contingent workers since 1991 (now 2.3 mil-
lion). To put that statistic in perspective, Manpower Inc. has
replaced General Motors as the largest employer in the United States
with more than 500,000 workers. A 1995 Survey by the Bureau of
Labor Statistics indicates that workers for temporary agencies are
more likely to be female and Afr ican American while contract firms
are disproportionately male. Bureau of Labor Statistics, U.S.
Dept. of Labor, Report 900 Contingent and Alternative Employ-
ment Arrangements (August 1995). The Detroit District Office
(“DTDO”) and the Commission itself is concerned about the mis-
perception that this substantial workforce may not be covered by
the antidiscrimination laws.
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Thus,some employers assume (and advise EEOCinvestiga-
tors) that these contract arrangements will avoid liability. Simularily
staffing agencies may assume that they have no liability f or actions
that occurs at their client’s sites. However, as far as the Commis-
sion is concerned, both entities are potential defendants (and in
Detroit have been actual defendants).2 The DTDOwill continue to
investigate and litigate cases against all possible “employers.”

C. Coverage Issues
Contingent Workers are generally covered by the federal

anti-discrimination statutes unless they are independent contrac-
tors. The factors for deciding independent contractor status include
who controls the work, where it is performed, who provides the tools
and equipment to do the work, how the worker is paid, among other
factors. Guidanceat 5-6. See also,Lilley v. BTM Corp.,958 F.2d
746 (6th Cir. 1992) where the Sixth Circuit adopted an economic
realities test in an ADEA case. No one factor is dispositive.
Nationwide Insurance v. Darden,503 U.S. 318 (1992).

Not all,or even majority of the 16 criteria listed in the Guid-
anceneed be met. Guidanceat 5-6. Importantly if an employee
meets criteria for both,the staffing agency and client are joint
employers. Guidanceat 7. If only one or a few of the factors are
present,a joint employer determination may not be appropriate. For
example, a staffing firm may not be the employer of a leased
employee if it only handles the payroll function. Guidanceat 8;
Astrowsky v. First Portland Mortgage Corp.,887 F. Supp. 332 (D.
Me. 1995). See also,Cobb v. Sun Papers,Inc., 673 F.2d 337 (11th
Cir. 1982. On the other hand one significant factor may suffice. For
example, where the client exercises significant supervisory control
over the individual, it may be an employer. Reynolds v. CSX
Transportation, Inc., 115 F.3d 860 (11th Cir. 1997).3

Even if client or staffing agency is not an actual employer it
can still be held liable for interfering with the individual’s employ-
ment opportunities. Guidanceat 11-12; 42 U.S.C. §2000e-2(a); 29
U.S.C. §623(a),42 U.S.C. §12112(a); King v. Chrysler Corp.,812
F. Supp. 151 (E.D. Mo. 1993); Amanare v. Merrill Lynch, 611 F.
Suppl. 344 (D.C.N.Y. 1984); Car Parts v. Automotive Whole-
salers,37 F.3d 12 (1st Cir. 1994).

Welfare recipients participating in work related activities are
employees and are covered by the anti-discrimination laws. Guid-
anceat 14-15. This is true even if they are paid by the state or fed-
eral government. The fact that an entity does not pay a worker a
salary does by itself defeat a finding of employment relationship.
Thus,subsidized and unsubsidized private and public employment,
and on the job training, would all be activities covered by the fed-
eral anti-discrimination laws. Guidanceat 15. Additionally, even
if the entity is not the “employer” of an individual participating in
one of these programs,it nonetheless could be found liable under
interference theory. Guidanceat 15-16.

There was some discussion in Congress some time ago suggesting
that individuals participating in these programs should not be cov-
ered by employment laws. This notion was never adopted. The pos-
sibility of allowing employers to discriminate against these individ-
uals based on age, race, sex, national origin, religion or disability with
impunity was found to be unacceptable for obvious reasons.4

D. Discriminatory Assignment Practices
In addition to dealing with coverage issues,the Guidancealso

addresses the issue of potential liability f or discriminatory assign-
ment practices in cases where the agency makes discriminatory

assignments based on client preference. For example the client may
request that only white females be referred for a temporary recep-
tionist position. If the staffing firm complies with the request,it may
be liable for discrimination as well. Thus,the staffing firm could
be liable as an employer, a third party interferer and as a tempo-
rary agency. Guidanceat 18. Client preference is no defense to a
discrimination claim in this context. Id. See also,Diaz v. Pan Amer-
ican World Airways,Inc., 442 F.2d 385 (5th Cir. 1971).

A staffing agency may also be held liable for use of selection
process with disparate impact even if directed by client to use the
test. This liability could be based on joint employer status or as a
third party interferer. Guidanceat 17-18. A staffing agency could
also be held liable for using unlawful preemployment inquiries
under the ADA, or failing to provide an accommodation to its
employee. 29 C.F.R. §1630.6 (1992).

Similarly the client could be held liable if the staffing agency
uses unlawful inquiries,or selection criteria which have a disparate
impact on a protected group or which have a tendency to screen
out individuals with disabilities.. See e.g., 42 U.S.C. §12112
(b)(2)(6). Staffing firms and clients should work together to pro-
vide reasonable accommodations needed by contingent workers.
See generally, Poff v. Prudential Ins. Co.,882 F. Supp. 1534 (E.D.
Pa. 1995). In view of this potential liability, employers should inves-
tigate the inquiries,tests and other selection criteria used by the tem-
porary agencies with whom they contract and discuss potential
accommodation responsibilities with staffing firms.

E. Discrimination at the Work Site

The Guidancealso discusses potential liability f or discrimi-
nation activities at the work site. For example if a client’s employee
sexually harasses an individual assigned to the site by a staffing
agency, the client may be liable as employer and as a third party
interferer. The staffing agency may also be liable if it fails to take
prompt remedial action on its own, participates or condones its
clients discrimination. Guidanceat 20-21. While some staffing
agencies may be surprised to learn that they have obligations to pro-
tect their employees from their customer’s discrimination, this is
not a new concept and is well supported by the pertinent case law.
See EEOCGuidance on Sexual Harassment,29 C.F.R.
§1604.11.11(3) (1996); Caldwell v. Servicemaster Corp. and Nor-
rell Temporary Services,966 F. Supp. 33 (D. D.C. 1997); Astrowsky,
supra,Magnuson v. Peak Technical Servs.,808 F. Supp. 500 (E.D.
Va. 1992); EEOC v. Sage Realty, 507 F. Supp. (S.D.N.Y. 1981).

The Guidancesuggests that corrective measures the staffing
agency should take include:ensuring that client is aware of alleged
misconduct,asserting (to the victim of discrimination and to the
client) its commitment to protect its workers from unlawful dis-
crimination; insisting that prompt investigative and corrective
measures be taken and affording the worker a voluntary transfer.
Guidanceat 20-21.

The staffing agency should make certain that the victim is not
punished with an involuntary transfer or a less desirable work
assignment as that may creative liability under a retalization the-
ory. The DTDO recently resolved a retaliation case against Guards-
mark (EEOC v. Guardsmark, Inc., Civil Action No. 96-74999 (E.D.
Mich. 1998). There the charging party complained that she was
being sexually harassed by an employee of the client bank. She was
transferred away from that facility following her request. However
she was not given comparable work thereafter and eventually
was discharged, apparently in retaliation for her earlier com-
plaint.
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F. Discriminatory Wage Practices
The Guidancealso addresses potential liability if a staffing

agency assigns men and women to the same client to do same work
and women are paid less. Under such circumstances both the
staffing agency and client are liable if they qualify as an employer.
If the entity does not meet the criteria for employer status,it may
not be liable under the EPA but may be liable under Title VII as
third party interferer. Guidanceat 24. The DTDOgenerally brings
unequal pay claims against private sector employers under both
statutes.

G. Allocation of Remedies
Under the federal anti-discrimination laws,prevailing plain-

tiffs are entitled to back pay, front pay, interest and pecuniary dam-
ages. Under the EPA and ADEA plaintiffs may also be entitled to
liquidated damages for wilful violations. Additionally, under Title
VII and the ADA and in retaliation cases under the EPA and
ADEA, punitive and compensatory damages may also be available.
Guidanceat 26 n. 47; 42 U.S.C. §1981(a).

The Guidancedeals with allocation of damages between the
staffing agency and the client if both are liable. The Guidancestates
that they are jointly and severally liable for back pay, front pay and
compensatory damages up to their individual cap.5 Id. at 25. Puni-
tive damages under Title VII, the ADA, and ADEA liquidated dam-
ages will be assessed jointly but will be allowed in accord with the
degree of malicious or reckless conduct exhibited by each entity.
Guidanceat 26. Hafner v. Brown, 983 F.2d 570 (4th Cir. 1992);
Erwin v. County of Manitowoc, 872 F.2d 1292 (7th Cir. 1989);
Bosco v. Serhant,836 F.2d 271 (8th Cir. 1987) cert denied 108 S.
Ct. 2824 (1988); Hurley v. Atlantic City Police Dept., 933 F.
Supp. 396 (D. N.J. 1996). Each employer is jointly liable for back-
pay and for compensatory damages up to its cap. Guidanceat 28.

H. Conclusion
The Commission will investigate the possibility that more than

one entity may be responsible and liable for employment dis-
crimination. Clients as well as the staffing agency may face liability
for all forms of damages if they meet the criteria as well as the
staffing agency may face liability f or all forms of damages if they
meet the criteria to be considered an employer of the victim of dis-
crimination or if they have acted a third party interferer. Practioners
would be well advised to warn their clients considering entering
into a relationship with a staffing agency that it will not protect them
from liability. In other words it may not be the panacea that some
staffing agencies suggest. Counsel for staffing agencies should also
be aware that they could be held liable for the discriminatory con-
duct of their clients.

———— END NOTES ————

1Adele Rapport is the Regional Attorney for the Detroit District Office of the EEOC. The views
stated in this article are her own and do not constitute EEOCpolicy or guidance.

2In EEOCv. Add-Staff, Inc. and General Motors Corporation,Civil Action No. 95-76005 (E.D.
Mich. 1997) the EEOCsuccessfully sued both the client (GM) and the temporary agency (Add
Staff) in an ADA discharge action. The Commission defeated a motion for summary judge-
ment and ultimately resolved the matter through settlement. See also,Doe v. Shapiro,952 F.
Supp. 1256 (E.D. Pa. 1994).

3For jurisdictional purposes,an individual could be counted as an employee for both the client
and the staffing entity for jurisdictional purposes regardless of which payroll they are on (if
they are an employee under other criteria). Guidanceat pp. 16-17.

4There has also been some countervailing pressure by advocacy groups to amend the anti-dis-
crimination laws to include independent contractors. See, Lewis v. Maltby & David Yamada,
Beyond “Economic Realities”; The Case for Amending Federal Employment Discrimination
Laws to Include Independent Contractors,2 Boston Coll. L. Rev. 239 (1997).

5Of course the Commission does not have to sue both defendants,it can bring a claim against
any one of the joint employers. See Northwest Airlines Inc. v. Transport Workers Union of
America, 451 U.S. 77 (1981); EEOC v. Gard Corp. v. Tall Services,Inc., 795 F. Supp. 1070
(D.Kan. 1992).■

A DEFENSE OF THE 
AT-WILL DOCTRINE

Carey A. DeWitt
Butzel Long

Sheldon Stark’s ably written View from the Chair, on the cur-
rent state of Michigan’s “Employment at Will” doctrine (Lawnotes,
Spring 1998) requires a response from the management point of view.

Mr. Stark’s commentary (stating his view that Toussainthas
been unwisely curtailed by the courts) is well-crafted because no
one can argue with the virtue of his main point:“An employer
should say what it means and mean what it says about job secu-
rity.” My view, however, is that this argument is simply a Trojan
Horse. The reason there has been,correctly I believe, so much con-
cern on the part of the bench, the defense bar, and Michigan
employers about the abuse of Toussaintis that disproving an
employee’s claim as to what the employer allegedly “says about
job security” is often a practical impossibility, and doing so in front
of a jury will be characterized as saying that the employer does not
have to be “f air.” While the eternal optimist in me would hope that
plaintiffs would refrain from alleging promises of job security that
did not occur, I cannot say that in practice I am so sanguine. The
plaintiff ’s bar knows best of all how desperate and willing many
former employees are to support their claims — even when made
aware of their obligations as witnesses. Yet a “question of fact” for
the jury may be created by such a claim,especially in the absence
of an at-will disclaimer.

Any employment lawyer reading the above now might be say-
ing to herself/himself something like, “But the writer is only describ-
ing the most ancient problem of jurisprudence — proving the facts
(here, what the contract is).” A more aggressive rendition of this argu-
ment might be, “What management wants to do is take these proofs
from the employee because of a pre-determination that an employee
will lie . This is reactionary and unfair.” This general notion is not to
be minimized, of course, because in fairness both employer and
employee witnesses are sometimes subject to perceived pressures to
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is elusive. And you just can’t
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you know it’ s just writer’s
block. We can help. On request,
we will supply you with ideas
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ment of your ideas,at no charge. No idea is too ridiculous to get
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or associate editor John G. Adam at Martens,Ice, Geary, Klass,
Legghio, Israel & Gorchow, P.C., 1400 North Park Plaza,
17117 West Nine Mile Road, Southfield, Michigan 48075.
(248) 559-2110.



fabricate,and our system is designed to separate the wheat (truth) from
the chaff (lies),so that the truth should prevail. Why can’t it here? But
now the Trojan Horse is already inside the gate.

Every reader should ask:What argument would a sharp plain-
tiff ’s counsel love most for defense counsel to advance before a jury
in a Toussaint case (or any employment case)? What claim is sure
to predispose the jury against the employer? Answer:The employer
can fire someone for no reason at all. If the plaintiff testifies at depo-
sition to sufficient Toussaint “representations,” and gets a jury, please
don’t tell us that the “truth” will “out” in the jury’s findings as to
what the contract was. For example, it should be instructive that
one never hears of a sane employer making this (employment at
will) as its only argument — even though,logically, if that is the
truth, it should prevail.

The sad reality is that presenting such an argument (even with
a decent factual “cause”argument) is injurious to the defense case
at best,stupid in the ordinary course, and sometimes suicidal. Jurors
generally are people who think of themselves as employees (not
executives) first, who are supervisors rarely, and who almost
always tend to identify to a degree with the Plaintiff employee —
“What if it happened to me?”At an absolute minimum,this sym-
pathy is a primary weapon of the skillful plaintiff ’s attorney, who
typically attempts to present the employer as unfair or unfeeling.
How better to “combat” this,one might ask,than for management
to present the truth to the jury — that the employee can be termi-
nated for absolutely nothing. Indeed, how better to kill one’s
case?! (The plaintiff ’s goal of getting this issue to the jury is in part
to augment the plaintiff ’s “cause”argument — if defendant falls
into the trap.) Thus, in effect, to allege cause representations
seems to “prove” them.

No, I’m afraid that this issue is typically a summary disposi-
tion (and appeal) vehicle only, so that the incentive to create Tou-
ssaint representations to avoid such an “at-will” motion is simply
too powerful,only triply so in a case where an employer would have
the temerity to use our normally satisfactory system to test such
a falsehood before the jury. Fortunately, our appellate courts have
required “unequivocal” evidence of “cause”contract representa-
tions — at least a step in the right direction.

On the other hand, if advancing a claim of “f airness”is the real
goal (it is),i.e., if employers alwaysshould be explicitly required
to have cause, let us accomplish this by legislative debate — where
the weapons are in plain view. In my view, for good reasons,in part
related to the realities of work lif e and the honorable goal of com-
petitiveness,our State has declined to enact such a statute thus far.
Indeed, in their heart of hearts (or at least being employers them-
selves) I often wonder whether all of the plaintiff ’s bar itself truly
believes that such a policy would be wise — for our State, as
opposed to the entire employment bar, who might benefit enor-
mously. How would such “job security” translate into the goal of
total, long term, broadly defined development?

In summary, it is worth asking why our courts have sometimes
been reluctant to expand “f or cause”employment. The answer, as
set forth above, is found in the reality of what people do in the real
world with Toussaint,as opposed to what they say. The Plaintiff ’s
bar injured the credibility of the Toussaint doctrine, case by case,
by alleging contract representations at almost every turn. To write
off the response of the courts and employers in attempting to impose
some sanity on the process as the irrational,“awful” result of a short-
sighted business agenda is to ignore the real costs and misuse of
“cause”contract allegations. ■

THE LL.M. IN LABOR LA W
AT WAYNE STATE

UNIVERSITY
John Fr iedl

Director of Graduate Studies
Wayne State University Law School

Wayne State University Law School offers a Master of Laws
(LL.M.) degree for attorneys seeking additional training in one of

three areas of special-
ization: labor law, tax-
ation, and corporate
and finance law. The
program is designed
primarily for part-time
enrollment in evening
courses,although it is
possible to complete
the degree in one year

of full-time study by taking courses during the daytime as well.

Courses are taught by the regular full-time Law School fac-
ulty and by leading practitioners from the metropolitan Detroit area.
The interaction of professional educators and skilled practicing
attorneys is an added benefit to graduate studies at the Law
School. Students in the graduate program may choose from more
than 100 courses offered by the Law School,as well as a wide range
of graduate courses offered in other divisions of the University.

The labor law major offers students the opportunity to work with
leading labor law practitioners in southeastern Michigan. In addi-
tion, the University offers a Master of Arts in Industrial Relations
(MAIR) and a Master of Arts in Dispute Resolution (MADR),
courses from which are open to the Law School’s LL.M. students,
significantly enriching the labor law curriculum. LL.M. degree can-
didates are required to take the basic course in labor law, if they have
not completed such a course in their J.D. curriculum. Additional elec-
tive courses include agency and partnership,alternative dispute res-
olution,arbitration,employee benefits,employment discrimination,
employment law, labor law in the public sector, current problems
under the NLRA,practices and procedures of the NLRB, negoti-
ation,sports and the law, unemployment compensation law, union
democracy, wage and hour laws,and workers’ compensation law.
Additional elective courses may be taken in other graduate programs
in the University, including the School of Business Administration,
the College of Urban,Labor and Metropolitan Affairs,and the depart-
ments of Industrial Relations and Economics.

Admission to the LL.M. program is open to graduates of ABA
accredited law schools,and to foreign law graduates who have
earned the equivalent of a J.D. or LL.B. degree. Because Wayne
State is a state-supported university, the cost of attendance is
lower than at most private institutions,and at many public insti-
tutions as well.

Students may begin the program at any time during the year,
although course offerings in the Law School in the spring/summer
term may be limited. Application deadline for the fall semester is
July 1,and for the winter semester November 1. For further infor-
mation about the LL.M. program,contact me at the Law School
by phone (313) 577-1053,fax (313) 577-1060,or e-mail
FRIEDL@novell.law.wayne.edu. ■
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NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Seven
National Labor Relations Board

General Counsel Fred Feinstein’s term expired on March 2,1998
and he has indicated that he will not seek a second term. On April
2, 1998,President Clinton nominated former Board Member and
Executive Secretary John Truesdale, who retired from the Board in
1996,to be the Agency’s next General Counsel. It was reported in
various publications that the President’s nomination of Truesdale was
as a “place holder”to meet the deadline for submitting a nomina-
tion to the Senate and that the President would submit another name
to the Senate in the near future. In the interim, former General Coun-
sel Feinstein was appointed Acting General Counsel and can serve
in this capacity until such time as the Senate confirms the President’s
nominee for the position of General Counsel. On April 22,1998,Pres-
ident Clinton nominated Lawrence J. Cohen to succeed Mr. Fein-
stein as the Agency’s next General Counsel. Mr. Cohen is a senior
partner with Sherman,Dunn,Cohen,Leifer and Yellig in Washing-
ton,D.C.,and General Counsel of the International Brotherhood of
Electrical Workers, the AFL-CIO’s Building and Construction
Trades,Department and the International Association of Heat and
Frost Insulators and Asbestos Workers.

The National Labor Relations Board issued a “Notice and invi-
tation to file briefs” in two pending cases,one is a region seven case,
Chelsea Industries, Inc., 7-CA-36846 et. al., on whether the
Board should overrule its 1951 decision in Celanese Corporation
of America (95 NLRB 664),where the Board held that an employer
may withdraw recognition from an incumbent union on the basis
of reasonably grounded, good-faith doubt that the union represents
a majority of the unit employees. The Board’s action in these cases
was undoubtedly prompted by the U.S. Supreme Court’s recent
decision in Allentown Mack Sales and Service, Inc., v. NLRB, 118
S. Ct. 818 (1998),where the Court, in a 5 to 4 decision,upheld the
Board’s test for polling employees to see if a majority of the employ-
ees still want to be represented by a union. As the Court noted, how-
ever, this test for polling is identical to the test set forth in Celanese
Corporation, for withdrawal of recognition. The Board requested
briefing on a number of issues in addition to the Celaneseques-
tion including:

“Whether or not the Board overrules Celanese,”

(a) Should the Board retain the current requirement for RM peti-
tions as specified in United States Gypsum,157 NLRB 652
(1966),or should the Board employ another standard? Should
the Board overrule US Gypsumto permit the filing of an RM
petition without any showing of employee disaffection from
the Union?

(b) Should employer polling under Texas Petrochemicals Corp. 296
NLRB 1057 (1989),remanded and modified 923 F.2d 398
(5th Cir. 1991),be permitted? What role, if any, should employer
polling play in determining the extent of support for the Union?

(c) What kind of evidence should an employer be required to sub-
mit with an RM petition in order to secure an election? What
role, if any, should employer polling play in providing evi-
dentiary support for an RM petition?

(d) Should the employer be obligated to bargain during the time
between an incumbent union’s loss of an RD or RM election
and the Board’s certif ication of that loss? If so,what, if any,
limits would there be on that obligation? See W.A. Kruger, Co.,

299 NLRB 914 (1990),and Mike O’Connor Chevrolet, 299
NLRB 701 (1974),enf. denied on other grounds 512 F.2d 684
(8th Cir. 1975). Should other areas of law involving an
employer’s bargaining obligation during a decertif ication pro-
cess be reexamined?

(e) Should the Board alter its current “blocking charge” and
related policies as reflected in Section 11730 et seq.,of the
Board’s Casehandling Manual, especially if the rules con-
cerning withdrawal of recognition are altered?

(f) Should the Board reexamine its current precedent,Douglas-
Randall,Inc., 320 NLRB 432 (1995),which gives preclusive
effect to certain settlement agreements against decertif ication
petitions?

What implications,if any, does the Supreme court’s decision
in Allentown Mack Sales & Service v. NLRB, 118 S. Ct. 818
(1998),have for any of the issues raised above?

Should any new rules the Board devises in these proceedings
be applied retroactively to all pending cases?”

The due date for briefs to the Board was May 18,1998.

In a past column I indicated that the Local Practice and Pro-
cedure Committee was looking to add new members with the depar-
ture of two founding members of the Committee. I am pleased to
announce that Scott A. Brooks who is with the firm of Gregory,
Moore, Jeakle, Heinen,Ellison,Brooks and Lane and M. Beth Sax,
who is an attorney on the legal staff of General Motors Corpora-
tion have been selected to serve as members of the Committee. My
congratulations to both Scott and Beth. We look forward to hav-
ing them on the Committee and to their valuable input.

The next meeting of the Committee will be held in conjunc-
tion with the State Bar’s annual meeting in Lansing on September
16,1998.  Anyone interested in addressing or presenting a ques-
tion to the Committee should contact me or any other committee
member. ■
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GENETIC INFORMA TION
IN THE WORKPLA CE

The U.S. Department of Labor issued a
report on January 20,1998 addressing “why
American workers deserve federal legislation
to protect them from genetic discrimination in
the workplace.” The report can be found at the
DOL’s Web Site, www.dol.gov/, under media
releases and special reports. The report explains
how advances in genetic testing make it “pos-
sible to identify the genetic basis for human dis-

eases,” but warns that such information may be used to “unfairly
discriminate against or stigmatize individuals.” The report
explains that the Americans with Disabilities Act and Title VII
prohibit genetic testing but that the “only federal law that
directly addresses the issue of genetic discrimination is the 1996
Public Health Insurance Portability and Accountability Act
(HIPPA).” HIPPA prohibits group health plans from using
genetic information,among other factors,for “denying or lim-
iting eligibility f or coverage or charging an individual more for
coverage.” The report also provides a review of congressional
bills and a brief summary of state law addressing the use of
genetic information.

Stuart M. Israel



Page 10 LABOR AND EMPLOYMENT LAWNOTES

union organizer. A few days later, the union organizer asked the
township supervisor to voluntarily recognize the union. In late
November, the township refused to voluntaril y recognize the
union. Around that same time, employee Nelski was warned that
if she reported to work late, she would be suspended. The following
week,employee Guenther was laid off without explanation or a
hearing. In December, employee Nelski was suspended for allegedly
not reporting to work or calling in sick. On January 3,1996,another
employee, DeFiore, was laid off allegedly for “lack of work.” The
union ultimately won the election by a vote of 5 to 4.

The ALJ identified the elements of a prima facie case of dis-
crimination as follows: (1) employee union or other protected con-
certed activity; (2) employer knowledge of that activity; (3) union ani-
mus or hostility to the employee’s protected rights; and (4) suspicious
timing and other evidence that the protected activity was a motivat-
ing cause of the employer’s action. University of Michigan, 1990
MERC Lab Op 272,288. Thereafter, the burden shifts to the employer
to produce credible evidence of a legal motive and that the same
action(s) would have taken place even in the absence of protected con-
duct. However, the ultimate burden remains with the union.
Olivieri/Cencare Foster Care Homes,1992 MERC Lab Op 6.

Regarding Guenther’s layoff, the ALJ concluded that Guen-
ther spearheaded the organizing drive and that the township super-
visor undertook a concerted effort to determine who was involved
by interrogating employees about their knowledge of and involve-
ment in the campaign. The ALJ invoked the “small plant doctrine”
which provides that employer knowledge of union activity may be
inferred where union activities are conducted in a small commu-
nity and in a small workplace. Carol Cables Convalescent Home,
Inc, 234 NLRB 1198,enf’d mem,588 F2d 826 (5th Cir, 1979),et
al. This doctrine was invoked because of the township’s small pop-
ulation and 12 person workforce. Several employees were related
to one another. The ALJ inferred that the township supervisor could
easily have learned who supported the union.

The ALJ also found sufficient evidence of union animus.
Interrogation of employees regarding their support for a union with-
out any justification is coercive and implies antagonism toward the
union and employees suspected of organizing it. Restaurant Ser-
vice Co,1968 MERC Lab Op 74. The township supervisor inter-
rogated potential bargaining unit members,and laid off employee
Guenther without explanation or a hearing, in violation of the town-
ship’s personnel policy and with questionable timing.

Regarding Nelski’s suspension,the ALJ noted that she was also
a leader in the organizing drive. The ALJ imputed employer
knowledge of this fact to the township supervisor based on the
“small plant”doctrine. The proofs also demonstrated that Nelski
discussed her support for the union with another township admin-
istrator and planning commission members. Finally, although no
employees were disciplined in the past three years for tardiness or
absenteeism,Nelski was disciplined for reporting to work two to
three minutes late, while other employees were late several times,
yet received no discipline.

Regarding DeFiore’s layoff, the ALJ found his layoff was part
of a scheme to thwart the employees’organizing drive. Where
adverse action is part of a scheme to thwart an organizing drive,
it is not necessary to show a correlation between each employee’s
union activity and adverse employment action. Birch Run Welding
and Fabricating v NLRB, 671 F2d 1175,1180,1190 LRRM 2465
(6th Cir. 1985). Sufficient evidence supported an inference that the
township supervisor laid off DeFiore only two days before the elec-
tion to dilute the union’s majority support, and challenged his bal-
lot after including his name on the list of eligible voters. Accord-
ing to the ALJ, it was no mere coincidence that the township laid
him off the same day the list of eligible voters was submitted to
the Commission. The township supervisor also provided incon-
sistent reasons for DeFiore’s layoff. ■

MERC ADDRESSES UNION’S DUTY
TO SEEK TIMEL Y RATIFICA TION

VOTE AND EMPLO YER’S 
EFFORT TO UNDERMINE

ORGANIZING DRIVE
Douglas V. Wilcox

White, Przybylowicz,Schneider & Baird, P.C.

UNION FAILED TO HOLD TIMEL Y RATIFICA TION
VOTE.

In Teamsters State, County, and Municipal Workers,Local 214
-and- City of Portage, MERC Case No. CU96 K-42,the Com-
mission affirmed Administrative Law Judge Lynch, finding that the
union violated its duty to bargain in good faith by failing to vote
to accept or reject a tentative agreement in a timely manner.

Negotiations for a successor contract began in August 1996,
and continued for several months. By November 1996,the employer
filed unfair labor practice charges claiming the union engaged in
surface bargaining and bargained in bad faith by delaying negoti-
ations,failing to respond in good faith to the employer’s propos-
als,and pre-conditioning negotiations. The parties participated in
mediation and reached a tentative agreement in December. How-
ever, the union did not hold a ratif ication meeting until February
1997,at which time the tentative agreement was rejected. The
employer expressed concern that members of the union had been
excluded from that ratif ication meeting. Therefore, the union indi-
cated it would be willing to conduct another vote. The employer
promised to extend its offer on retroactive pay if a valid ratif ica-
tion was conducted within 10 days. The union failed to meet the
deadline. Therefore, the employer amended its charge to include
additional conduct relating to the union’s failure to hold a timely
ratif ication vote.

While upholding the ALJ, the Commission stated that the
method by which the union notified its members of the ratif ication
meeting was not critical. Ratif ication procedures are matters
exclusively within the internal regulations of the union. City of Lans-
ing, 1987 MERC Lab Op 701,et al. Second, the Commission held
that, although specific union ratif ication procedures are not sub-
ject to review, the ALJ properly considered the union’s delay in
scheduling the ratif ication vote. The duty to bargain collectively
requires that a party to negotiations act expeditiously and decisively
to accept or reject a tentative agreement. Saginaw Intermediate
School District, 1981 MERC Lab Op 914,et al.A six week delay
in scheduling a ratif ication vote was not consistent with the
union’s duty to bargain in good faith. Third, the Commission
held that the union’s failure to schedule a second ratif ication vote
also supported the ALJ’s conclusion that the union failed to bar-
gain in good faith. Finally, the Commission rejected the union’s
claim that the evidence did not establish that ratif ication was
required. The fact that the union offered to hold a second ratification
vote after the employer objected to the first meeting strongly sug-
gested that the union held itself out to a ratif ication requirement.

TOWNSHIP DISCRIMIN ATED AGAINST EMPLO YEES
DURING ORGANIZING DRIVE.

In Frenchtown Charter Twp -and- UAW, MERC Case No. C95
L-251,the Commission affirmed ALJ Roulhac, finding the Town-
ship violated PERA by laying off and suspending employees
because of their involvement in the union’s organizational drive.

The union’s organizing drive began in September 1995. In late
October 1995,employee Guenther gave authorization cards to the



WESTERN DISTRICT
UPDATE

John T. Below
Kotz,Sangster, Wysocki & Berg, P.C.

COURT ACKNOWLEDGES VIABILITY OF
CONTRIB UTION CLAIM WITH RESPECT TO
UNDERLYING COMPLAINT OF INTENTION AL
DISCRIMIN ATION UNDER MHCRA.

Stafford v. Hammond Machinery, Inc., et. al.,No.4:96-CV-149
(December 16,1997). Plaintiff sued three part-time employers,one
of which was Hammond Machinery, to which plaintiff was referred
by Pollack and Skan. Plaintiff suffered from Tourette’s Syndrome
and was released by each of the three defendants. Plaintiff sued
under the Americans With Disabilities Act, 42 USC §12101 et. seq.
and the Michigan Handicappers’Civil Rights Act, MCL §37.1101
et. seq.Hammond filed a third-party complaint against Pollack and
Skan,alleging that they failed to properly verify plaintiff ’s qual-
if ications and failed to advise Hammond of plaintiff ’s condition,
claiming contribution,negligence and breach of contract. Pollack
and Skan moved for summary judgment,asserting the third-party
complaint was not “f or all or part of ” the plaintiff ’s claim. Fed.
R. Civ. P. 14(a).

Judge McKeague determined that the contract and negli-
gence claims were independent but that if the contribution claim
was appropriately impleaded then the remaining counts could be
joined. The court observed that under the MHCRA (not under the
ADA) a contribution claim maybe viable. The court noted that under
Michigan law, employment discrimination is treated as a tort to
which a general right to contribution exists between tortfeasors,cit-
ing Donajkowski v. Alpena Power Co.,219 Mich App 441,452
(1996). In Donajkowski,contribution was found viable between
“joint intentional tortfeasors.” The court found that Hammond failed
to allege that Pollack and Skan “jointl y” participated in intentional
discrimination, thus,the contribution claim could not pass muster.
The court dismissed the contribution claim with prejudice and the
breach of contract and negligence counts without prejudice.

SPLITTING UP ESSENTIAL JOB DUTIES AND/OR
CREATING A NEW POSITION IS NOT A REQUIRED
AS REASONABLE ACCOMMOD ATION UNDER THE
ADA OR THE MHCRA

Moody v. Blue Cross/Blue Shield of Michigan,No. 1:96-CV-
859; 1998 WL76251,at *1(W.D. Mich. Jan. 27,1998). In a sum-
mary judgment context, Chief Judge Enslen addressed discrimi-
nation claims under the Americans With Disabilities Act of 1990
(“ADA”), 42 USC §§12101 – 12117; discrimination based on plain-
tif f ’s race, Afr ican American,under Title VII of the Civil Rights
Act of 1964,42 USC §§2000e – 2000e-17 and the Michigan Elliott-
Larsen Act (“MELCRA”), MCL §§37.2101 – 37.2103; and retal-
iation as a result of plaintiff filing a charge with the Michigan
Department of Civil Rights.

Plaintiff filed claims under the ADA and MHCRA,asserting
that (1) defendant did not reasonably accommodate her; (2) had
given preferential treatment to a Caucasian employee with respect
to an accommodation; and (3) had wrongfully discharged her in
retaliation for filing the MDCR claim.

In granting the employer’s SJ motion,Judge Enslen found that
plaintiff was unable (or unwilling) to do both the written and oral
work of her job position. She was found not “otherwise qualified”
to proceed with her disability discrimination claim. With respect
to plaintiff ’s requests for a reasonable accommodation, the court
held that having plaintiff be the only performance evaluation spe-
cialist (PES) at the old Cascade facility, and having someone else
perform the customer inquiry work of the PES position (as plain-
tif f suggested),would be unreasonable, that plaintiff ’s accommo-
dation request was for the “creation of a new position,” which was
not required under the ADA, citing Monette v. Electronic Data Sys-
tems Corp., 90 F3d 1173,1187 (6th Cir 1996). Plaintiff was still
not “qualified” with the relocation and job duty split she requested,
because she would still not be able to perform all the essential func-
tions of the position.

The court also held that the caucasian worker plaintiff sought to
compare herself to,under a disparate treatment theory, was not sim-
ilarly situated. Lastly, the court dismissed as “entirely speculative”
the plaintiff ’s claim for retaliation as a result of her MDCR claim. 

AFFIDAVITS NOT CREATE FACT DISPUTE
Russell v. James River Paper Co., Inc., No.1:97-CV-99

(December 23,1997). Plaintiff Russell was one of two persons con-
sidered for a truck driver job position,but was passed over and the
position was awarded to a younger applicant. Plaintiff suffered from
a right hip condition which causes him to walk with a slight limp.
The plaintiff alleged discrimination under the Michigan Handi-
cappers’ Civil Rights Act, MCL §37.1101 et. seq.

In granting the employer’s summary judgment motion,Judge
McKeague observed that “Mic higan law recognizes that ‘the very
concept of an impairment implies a characteristic that is not com-
monplace and that poses for the particular individual a more gen-
eral disadvantage in his or her search for satisfactory employment.’”
Op. at p.4 (quoting Chmielewski v. Xermac, Inc., 216 Mich App
707,715 (1996); Forrisi v. Bowen,794 F2d 931,934 (4th Cir 1986)).
Plaintiff contended that his hip condition substantially limited the
major life activity of “walking.” At his deposition,plaintiff testi-
fied that his hip condition resulted in only a slight difference in the
length of his right and left leg. He said he did not notice his slight
limp until his “wif e brought it to his attention.” He testified his con-
dition “never bothered him and had not affected what he can do
and can’t do.” Plaintiff submitted several affidavits in response to
the defendant’s motion for summary judgment which contra-
dicted his earlier deposition testimony. The court held that a party
is foreclosed from creating a genuine issue of material fact by pre-
senting an affidavit in response to a motion for summary judgment
which essentially contradicts earlier deposition testimony. (Penny
v. United Parcel Service, 128 F3d 408,415 (6th Cir 1997).

INCORRECT INTERPRET ATION OF THE LAW IS
NOT A SINCERE RELIGIOUS BELIEF UNDER TITLE
VII.

EEOC v. Allendale Nursing Centre, No.1:97-CV-64 (March
6,1998) involved claims of religious discrimination under Title VII
and Title I of the Civil Rights Act of 1991. Plaintiff was discharged
because she refused to obtain a social security number. 

Her “religious belief” was that the social security system was
stealing from one to pay another and that “stealing is wrong” and
“unbiblical.” Plaintiff contended it was a “sin” to willingly par-
ticipate in the social security system. Plaintiff argued that under the
law she was not required to obtain a social security number. The
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The most important subject confronting the Labor and
Employment Law Section today is mandatory, employer
imposed arbitration of statutory claims. Mandatory arbitration
of statutory claims seemed to dominate the proceedings of the
23rd Annual Labor and Employment Law Seminar in April.
Panel after panel,presenter after presenter, on both the
employment law side and the traditional labor law side, felt
compelled to comment on the matter. In the hallways,between
sessions,mandatory arbitration of statutory claims was the
“buzz.”

I need to begin with a disclosure: I recently filed a motion
to substitute as counsel for John Rembert, the plaintiff in one
of the key arbitration cases discussed at length during the pro-
gram, Rembert vs. Ryan’s Family Steak House, Inc. To the
extent I can be accused of a “bias”, this disclosure should dis-
pel any mystery. However, it was my “bias” that lured me to
the case. I sought out this responsibility when I learned that
Rembert’s prior attorney moved to Maryland, and the Court
of Appeals appointed a Special Panel to resolve a conflict with
Rushton vs. Meijer, Inc. I have strong feelings and a great inter-
est in this subject. Ihave thought about the subject at length,
and I want to share my thoughts.

Let’s first be clear about what we are talking about:
Increasingly, employers are requiring that as a condition of
employment,job applicants sign away their rights to judicial
enforcement of future discrimination and sexual harassment
claims. All this is taking place in the context of civil r ights
enforcement,as the rights to be free from segregation, dis-
crimination, racial and sexual harassment and retaliation for
whistle-blowing, for example, are the very statutory rights
employers have in mind when they insist employees agree to
private arbitration if they want to get or keep their job. With
little or no discussion or explanation, a person agrees that in
order to be hired he/she will arbitrate such issues,even though
no dispute has risen and no employer misconduct has occurred.
Most people sign without asking questions,paying little
attention to the terms,and rarely understanding the significance
of the concept to which they have agreed. Few employees fore-
see that at some future date they may be the victim of dis-
crimination or harassment. Those who understand what they
are signing rarely can afford to forego the job for the princi-
ple. And, once the principle has been established in a juris-
diction,some employers impose mandatory arbitration on cur-
rent employees,who cannot resist because of the “at will”
nature of their employment relationship. To refuse is to be fired
without recourse. Moreover, because the rationale is based upon
“fr eedom of contract” and classic contract principles,some
employers have gone a step further, imposing dramatically
shortened statutes of limitation or other restrictions on the reme-
dies available in arbitration. Even the so-called “Due Process
Protocol”, an effort to encourage employers to provide some
small measure of due process in the arbitration proceeding, pro-

vides no right to full discovery, no right to take depositions,
no right to compel the presence of the witnesses,no right to
a written decision,and no right to an appeal.

Let me also be clear about what I am not talking about:
No one disputes the right of an employer to compel arbitra-
tion to enforce contract claims of termination without just
cause. Since employees are “at will”, absent a promise, prac-
tice or procedure the employer imposes on itself providing that
termination shall be for cause only, the employer should be able
to condition that provision in almost any way it chooses. If the
employer chooses arbitration rather than court as the proper
forum for resolution of non-statutory claims,even the diluted
and illusory contract arbitration processes adopted by many
employers,it has a right to do so. Iam only here disputing the
employer’s right to limit statutory claims:rights established
by the legislature, and, in many instances,grounded in the con-
stitution. Here is why:

Fir st, it has now become clear that arbitrators,who have
not been trained in and have little experience in deciding
statutory civil rights claims, don’t want these cases absent
mutual agreement arrived at after the dispute has risen. Anne
Patton,one of the arbitrators speaking at the Seminar, pointed
out that the National Academy of Arbitrators has passed a res-
olution making their opposition to employer-imposed manda-
tory arbitration of statutory claims crystal clear. Where the very
arbitrators responsible for deciding these cases don’t want to
hear them absent a voluntary post-dispute agreement,their view-
point should carry a great deal of weight. Second, the EEOC
has published a guidance opposing mandatory arbitration of
statutory claims. The U.S. Supreme Court requires that great
deference be given to the interpretation of federal statutes,such
as Title VII, by the federal agencies responsible for enforcing
the statutes. Where the EEOCopposes mandatory arbitration,
its viewpoint and the guidance should be given great weight.
Thir d, the NASD, the National Association of Securities
Dealers,has amended its rules to permit judicial enforcement
of statutory claims of discrimination and sexual harassment. In
other words, the NASD reversed its decades-long policy of
requiring arbitration of statutory discrimination claims. Iron-
ically, the current effort to impose arbitration in every work-
place grows out of a decision by the U.S. Supreme Court to per-
mit arbitration of statutory claims in the securities industry,
Gilmer vs. Interstate/Johnson Lane, Corp. Where the very
industry that started this practice recognizes the unfairness of
it notwithstanding its legality and doesn’t want to do it anymore,
their viewpoint should be given great weight. Fourth, in
Alexander vs. Gardner-Denver, Co., the U.S. Supreme Court
ruled that arbitration was not the exclusive remedy when the
employment contract providing for arbitration was one col-
lectively bargained for by the company and its union. This issue
is back before the Supreme Court this term. Where mandatory
arbitration of discrimination claims is not the exclusive rem-
edy for union employees,great weight should be given to stop-
ping those who seek to force arbitration on non-union employ-
ees. Fifth, a new counter-trend has begun to develop,where
judges have recognizing the injustice of mandatory arbitration
of statutory claims,even in the securities industry, and the prac-
tice may be soon halted in federal courts. As I write, the most
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recent example is the scholarly and comprehensive opinion of
Judge Nancy Gertner of the Massachusetts Federal District
Court in Rosenberg vs. Merrill Lynch.

Where the experiment with mandatory arbitration has
proven to be a failure – and half of those compelled to use it
don’t consider it fair – great weight should be given to those
voices who have considered the consequences and have pulled
back from the brink. In my opinion,there are more compelling
reasons to pull back, societal reasons,“macro” reasons,his-
torical implication reasons for shutting down the effort to com-
pel arbitration of statutory claims. Let me start with a personal
story: One of the best federal judges I practiced in front of was
Judge James Churchill. He was sure-footed, intelligent,
thoughtful and caring, with an especially inquiring mind. No
one who practiced in his courtroom can forget the experience
of trying to respond to his penetrating questions that went to
the heart of the controversy. He was conservative, but he always
tried to play it right down the middle. I didn’t always prevail,
but my clients and I got a fair shake. Plaintiffs and defendants
alike respected and admired him. I have an especially vivid
memory of Judge Churchill early in my practice. I was argu-
ing an employment discrimination case. I was a busy motion
day, the court room was full of lawyers and litigants. In the
course of the argument,Judge Churchill revealed something
very important about himself. He told us that the role of the
federal courts in the enforcement of civil r ights in the United
States made him proudest of being a federal judge. The
minute he said that, I realized I felt the same way about being
a civil rights lawyer. I still do,all these many years later. Many
of my friends and colleagues feel the same. Indeed, every
American can be proud of the role played by lawyers and the
courts in our justice system. The courts are a place where every-
one has a right to appear, have his or her controversy heard and
eventually resolved by a fair tribunal. For the most part,
despite the O.J. Simpson trial, the public has enormous con-
fidence in the courts as a place where justice can be had. This
is as it should be. The courts deserve public confidence. The
system wouldn’t work without that confidence. And, without
a fair court system,our whole governmental structure would
soon collapse. In a recent New York Times column,Anthony
Lewis made a similar point following the decision by a
Republican judge to dismiss a very embarrassing sex harass-
ment suit against a Democratic president:

The Judiciary is the one branch of the Federal Gov-
ernment that has the public respect today: the one
seen to be functioning as it should. Congress is dis-
torted by partisan warfare and the lust for money. The
Presidency has been weakened by scandal and the
obsessive search for more . . .

Looking backward, the courts have made some of the
most significant contributions to our development as a society
and a democracy in the 20th Century: One person,one vote; the
end of lawful segregation; equal rights for women; reproduc-
tive freedom; and the list goes on. High on that list is the tra-
dition of which Judge Churchill was so rightly proud:Judicial
enforcement of the right to be free from discrimination because
of race, sex, religion, age, handicap or condition of disability,
is extraordinarily important in the struggle for social justice and

for social peace. The reason,I think, is that the fabric of our soci-
ety is more fragile than might at first appear. Consider the dis-
locations that occurred during the Great Depression. Most of
us know about those because we have watched documentaries
on television,listened to the stories of our grandparents or read
about that era in our history books. We need not go back so far
as the 1930s,however, to find cataclysmic social dislocation. I
recall watching the fire hoses and dogs being turned on young
black children in the south as Martin Luther King, Jr. emerged
as a great leader and advocate of non-violence. The burning of
American cities,including Detroit in 1967,is still vivid in my
mind. The marches on Washington by civil rights workers,the
poor, and the anti-war activists were an important part of our
experience and education as we baby-boomers grew up and
matured. The authorities called out the troops at Kent State and
Jackson State in 1970. Students were shot dead. There was a
“police riot” in Chicago in 1968 outside the Democratic Party
Convention  as it sought to nominate a candidate for President
of the United States. The incumbent,Lyndon Johnson,decided
not to run again because the country was tearing itself apart.
There was the Vietnam war, mass demonstrations, campus
take-overs. Churches were bombed, innocent children were
killed; a President assassinated; civil rights workers beaten and
imprisoned. Rioters and civil authorities shot and killed one
another. There were calls for suspension of civil rights and civil
liberties in the name of law and order. We lived through it,and
I believe we are stronger as a people for the experience. Partly,
however, the violence poured out into the streets because the
doors of our nation’s federal court houses were closed to chal-
lenging the war (it was a political issue),and challenging seg-
regation and the lack of equal opportunity (prior to 1964,no fed-
eral law prohibited discrimination).

The seeds of future dislocation and turmoil continue to
exist. Drive up Woodward Avenue from the Riverfront to
Bloomfield Hills. Woodward is Michigan Highway 1. You can
almost see the social fabric tearing. In addition, there are great
numbers of people out there armed to the teeth. Not so long
ago they were willing to aim those guns at one another. If there
are individuals and groups who no longer feel part of society,
without a stake in the social order, what is to stop them from
opening fire once again?What motivates the Patriot movement
and a Timothy McVeigh?Imagine driving home to Birming-
ham or Royal Oak,Farmington or Livonia if the racial divi-
sions grow so acute that civil order disintegrates. It canhap-
pen here. Are we really so far removed and immune from the
troubles of Northern Ireland, Rwanda,the Middle East,Arme-
nia and Azerbaijan,Yugoslavia, Chechnya, Kosovo and the
other trouble spots around the world where religious and
ethnic violence have spun out of control?We certainly have
experienced far worse in our own Civil War, the bloodiest war
in our history. In that war, brothers literally fought brothers,
fathers and sons were divided, friends became enemies. If it
happened once, couldn’t it happen again?The surrender at
Appomattox occurred only 133 years ago, a blink of an eye
in the great sweep of history. One of the triggers of that con-
flagration was the Dred Scottdecision,where the Supreme
Court elevated mechanical,legalistic arguments over basic
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human justice, and people began to take the law into their own
hands in Bloody Kansas and Divided Missouri. John Brown’s
deadly insurrection at Harper’s Ferry, Virginia is but one
famous example. Gilmer’sprogeny are Dred Scott’scousins.

I don’t think these apocalyptic visions of a possible
future are unfairly or unreasonably alarmist,though frightening
they may be. We in the Labor and Employment Law Section
are on the front lines of the struggle for social justice, and there-
fore we help secure social harmony and peace. We are the ones
who foster the notion of majority rule, but minority rights. We
are the lawyers who handle the divisions between blacks and
whites in the workplace, where much conflict presently
occurs. We are the ones who litigate whether someone was mis-
treated on the job because he called himself a Moslem,Jew,
Seventh Day Adventist or Catholic. We are the ones called upon
to challenge or defend actions in the workplace when a
woman has been sexually harassed, a form of discrimination
because of sex, or a company is accused of harboring an exec-
utive who oppresses and mistreats women. When a woman is
denied a fair and equal job opportunity because of her gender,
we are the ones who litigate that dispute. We are the ones
Congress deputized as “private attorneys general.” We handle
litigation under the American With Disabilities Act where our
clients are increasingly militant. When passed, the ADA was
commonly referred to as the Emancipation Proclamation of
the Disabled, aptly invoking the original Emancipation Procla-
mation signed by Abraham Lincoln liberating black slaves held
in bondage in the Confederate States. Without the safety
valve of court access,divisions and pressures in the workplace
threaten to explode into violence and death. Arbitration is a
poor substitute for a level playing field when it comes to full
discovery, an independent judiciary and decisions reached in
full public view. Today only a few employees resort to violence.
Close down judicial access and the violence will multiply. In
the words of New York Times writer Anthony Lewis “For the
country, the most important lesson is the first: the value of an
independent judiciary . . .” And, I would add, “an independent
judiciary hearing the civil rights jurisprudence of our people.”

Civil rights litigation is about justice. Arbitration is about
dispute resolution. The two are not the same. There are civil
rights cases that are mere disputes and can be handled and
resolved in arbitration. As to those, we as plaintiffs’ counsel
can only make that determination after the events have
occurred, not before. And, as to those which are mere disputes
or are best heard in arbitration, we will enter into voluntary
arbitration agreements with management attorneys to process
them as such. But we should not and must not be compelled
to arbitrate the cases that are about justice, that do require the
intervention of the judiciary and the appeals process to work
through. Only in this way, publicly, with published deci-
sions,written rationales for why a matter came out a certain
way, and full appellate protection,will the people’s confidence
in the courts and the system be maintained, and the common
law permitted to grow and develop. Arbitration must be
agreed upon only after the dispute occurs and only if it meets
the needs of both parties.

Mandatory employer imposed arbitration of statutory
claims is a threat to our system of justice. It is looming on the
horizon. If mandatory employer imposed arbitration of statu-
tory claims is approved, every employer will join the band-
wagon. And why not?If employers can avoid having to
explain discriminatory practices to a jury of its peers, why
wouldn’t employers want to do that? If employers can virtu-
ally guarantee that the decision maker will be an older white
male, similar in outlook and attitude to the managers who
caused the problem,it would be foolish to look elsewhere for
a fact-finder. If the proceeding doesn’t require extensive dis-
covery, due process procedures and written opinions,why not
save the money and avoid the public exposure. It’s cheaper,
easier. The decision is much more likely to favor the employer.
It will be private; no one outside the company will know what
happened or why. There is virtually no downside for employ-
ers, if narrow and short-term self-interest is the standard.

Judge Gerald E. Rosen of the Federal District Court for
the Eastern District of Michigan was the luncheon speaker at
the 23rd Annual Labor and Employment Law Seminar. Judge
Rosen defended the independence of the judiciary against inter-
nal and external threats,highlighting the role of the judiciary
in our constitutional system of government. He pointed out that
the American legal system has been a shining model to the
world now emerging from the collapse of the Soviet Union.
Are we to abandon that model in civil r ights enforcement –
one of our highest national priorities – just as the rest of the
world begins to adopt it,just as it has delivered a civil, peace-
ful and just society for the thirty years since our cities stopped
burning and the civil r ights laws were acted?

David Kotzian,another speaker at the Seminar, questioned
why all the cases,all the examples are about employerswho
impose arbitration upon reluctant employees,with none going
the other way. This reminded me of a moment during the Lin-
coln-Douglas Debates over slavery. Lincoln challenged an
assertion by Douglas that slavery was “a good thing”.
“Although volume upon volume is written to prove slavery a
very good thing,” Lincoln said, “we never heard of a man who
wishes to take the good of it by being a slave himself.” If
mandatory arbitration of statutory claims were such a good
thing, there would not be so many of us opposed to it. 

Should the courts acquiesce in the effort of employers to
impose statutory arbitration, the danger to society is manifest.
As Christopher Holliday told the Michigan Supreme Court in
Heurtibise vs. Reliable Business Computers, Inc.: “If the
court permits employers to condition employment on waiver
of judicial enforcement of statutory rights,this case will be the
last one a court of law will ever hear.” That would be a dis-
grace. I could no longer be proud of my profession. Icould
no longer be proud of my part in it. We as a people could no
longer be proud of our system which dispenses justice between
individuals of difference races,different religions,different
sexes,different ages and different abilities. Once permitted,
the consequences of limit access to the courts will not be eas-
ily reversed or undone. “They have sown the wind and they
shall reap the whirlwind.” We cannot let that happen. ■
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employer contended that under the tax code and regulations,
plaintiff was required to get a social security number because it was
required to provide the number to the IRS.

In granting the employer’s sjmotion,Judge Bell held that the
religious beliefs were not supportable because they required the
court to “adopt a party’s legal conclusion because that party has
labeled it a religious belief.” The court stated that plaintiff ’s legal
conclusion labeled as a “religious belief” was merely an incorrect
interpretation of the law and not a sincerely held belief which had
“conflicted with an employment requirement,” a necessary element
of a religious discrimination claim.

[Editors’Note:Judge Bell awarded the employer its fees and
costs in a May 4, 1998 opinion. The EEOCfiled a notice of
appeal.]

RES JUDICATA AND ROOKER – FELDMAN
DOCTRINE BAR FEDERAL COMPLAINT WHICH
CHALLENGED CORRECTNESS OF STATE COURT
COMPLAINT .

In Crawford v. Rae Lee Chabot, et al. No. 5:97-CV-190
(February 26,1998),the plaintiff challenged defendant’s affirm-
ative action plan when it initially chose minority employees for sev-
eral job transfers instead of plaintiff. The minority employees
received lower scores on a written examination. Plaintiff first
sued for race discrimination in the Saginaw County Circuit Court,
under 42 USC §1983,the Michigan Constitution and the Elliott-
Larsen Civil Rights Act, MCL 37.2101 et. seq. The court granted
summary disposition to defendant on all claims and plaintiff
appealed.

Plaintiff later filed essentially the same complaint in federal
court. Judge McKeague, in dismissing the federal complaint,pro-
vided a lengthy analysis with respect to the doctrine of res judi-
cata and held that the circuit court order granting summary dis-
position had res judicata effect and that the order was “f inal” despite
the appeal pending before the Michigan Court of Appeals and
despite the fact that the plaintiff had named two additional defen-
dants in the federal action,who were simply “state officials” and
otherwise acting as “agents”of the original defendants. The court
found that the plaintiff ’s second complaint in the federal court was
an “action [which] constitutes a collateral attack on the state court
judgment.”

The court added that to the extent plaintiff challenged the state
court judgment simply because he disagreed with it,such claims
were barred by the Rooker – Feldmandoctrine, “a combination of
the abstention and res judicata doctrines, [which] stand for the
proposition that a federal district court may not hear an appeal of
a case already litigated in state court.” ■
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WESTERN DISTRICT UPDATE
(Continued from page 11) JUDGE ROSEN’S SPEECH TO

LABOR AND EMPLO YMENT
LAW SECTION ON WORLD

WIDE WEB
U.S. District Judge Gerald Rosen addressed the 23rd

Annual Labor and Employment Law Seminar on April 16 in
Troy. The text of his speech, “Judicial Independence in an Age
of Political and Media Scrutiny,” is on the Labor and Employ-
ment Law Section’s Web page, maintained by ICLE at
http://www.icle.org/sections/labor/.Judge Rosen addressed the
“inherent tension between an independent judiciary and the pol-
icy branches of governments.” If you missed the live version,
check it out on the World Wide Web. Some excerpts:

To test whether judicial independence is an important
value, I would ask you to think about those judges in
the South thirty years ago who had to decide the
school desegregation cases. Some of them lived under
tremendous strain in their communities because of their
decisions. They were ostracized socially, requested to
quit their clubs,isolated in their churches,and they and
their families were routinely threatened. One of my col-
leagues told me of coming home one day to find his
daughter in tears because the family dog had been hung
in the barn. Ultimately, his family had to move out of
state. (p. 4.)

Can you imagine if a judge had to fear the loss of his
job if he made an unpopular decision. If you were a
litigant pursuing an unpopular cause, or a lawyer rep-
resenting an unpopular client,what confidence would
you have that a judge who faced the loss of his job if
he ruled in your favor could reach an impartial deci-
sion without fear or favor? (p. 4.)

I will never forget my confirmation hearings before the
Senate Judiciary Committee, when Senator Strom
Thurmond – then a vigorous young man of 86 – fixed
me with a stern look and asked:“Young man,you’re
not going to be one of those Judges who legislate from
the bench,are you?”(I told him that I had once run for
Congress and the voters had told me pretty clearly that
they did not want me to be a legislator, and I had got-
ten their message.) I understand that I am not the only
judicial appointee to whom the Senator directed this
question,and I am sure this is his way of giving us a
final reminder of our role. (p. 7.)

I worked in the United States Senate for five years and
was very involved in the process of developing legis-
lation. Although it is often a frustrating, agonizingly labo-
rious process which sometimes leaves all sides unsat-
isfied, I believe it is a far better way to make and
implement policy in a democratic state than to have
judges,who many view as unelected philosopher kings,
make the laws. The truth is that although many of us are
frustrated legislators,we do not do it very well precisely
because of the constraints of our judicial role. (p. 7.)

Stuart M. Israel



SIXTH CIRCUIT CONFR ONTS
ADA, EQUAL PAY AND

WHISTLEBLO WER
PROTECTION CASES

Gary S. Fealk
Vercruysse Metz & Murray

Request for an “ Aller gen-Free” Job is Too Vague
A request for an allergen-free work environment by an

employee with a history of sensitivity to chemical exposure was
too broad-based and vague to be accommodated under the Amer-
icans with Disabilities Act, the Sixth Circuit ruled. Cassidy v
Detroit Edison Co,(CA 6,No. 96-2382,3/12/98).

The plaintiff was employed as an assistant power plant oper-
ator for Detroit Edison Co. from 1986 until 1995. She had diffi-
culty breathing and was hospitalized after she was exposed to
smokestack emissions at work in 1986. She was diagnosed with
“chemical bronchitis,” but had no similar problems until two
years later, when she experienced allergic reactions between 1988
and 1994 resulting from workplace exposure to “cleaning chem-
icals,diesel fumes,food odors,paint fumes,and smoke.” Detroit
Edison shifted her work hours and allowed her to leave work when
known allergens were present. The company also conducted tests
of workplace air quality for compliance with environmental stan-
dards and allowed plaintiff to wear a mask and use a breathing
machine at work. In December 1995,Detroit Edison terminated
plaintiff because there were no jobs within the company “com-
patible” with her medical condition.

Plaintiff sued under the ADA. The Sixth Circuit upheld the trial
court’s dismissal,concluding that the employee failed to propose
an objectively reasonable accommodation. The court found that
plaintiff failed to identify “precise limitations” created by her dis-
ability and that Detroit Edison had gone to great lengths to accom-
modate her. The former employee’s “proposed accommodation for
essentially an allergen-free workplace, which [Detroit Edison]
attempted to locate within the company, was simply too vague.”

Layoff of HIV -Positive Surgical Technician Does Not Violate
ADA

The Sixth Circuit held, in a split decision,that a Michigan med-
ical center acted lawfully when it laid off an HIV-positive surgi-
cal technician after concluding that he posed a direct threat to the
safety and health of others. Mauro v Borgess Medical Center, (CA
6, No. 95-1544,2/25/98).

In June 1992 the hospital learned from an “undisclosed
source” that surgical technician Mauro “had ‘full b lown’ AIDS.”
In response, the hospital created a new full-time position for the
employee as a “case cart/instrument coordinator.” In addition, the
hospital set up a task force to determine the health risks posed by
HIV-positive medical employees working as surgical technicians.
The task force concluded that a HIV-positive employee could not
safely work as a surgical technician because an essential function
of the job is the ability to place one’s hands inside the body cav-
ities created in a patient during surgery, and because the use of sharp
instruments during such surgery increased the risk of transmission
of the virus.

The employer informed Mauro of the findings and gave him
“two choices:accept the case cart/instrument coordinator position,
or be laid off.” The employee failed to choose by a deadline set by

the medical center and was laid off. He later sued, alleging claims
under the Americans with Disabilities Act and the Rehabilitation
Act.

The Sixth Circuit framed the appeal as an inquiry into whether
there was any reason to overturn the lower court’s finding that the
technician posed a direct threat to the safety and health of others.
The court noted that a Center for Disease Control (“CDC”) report
on the risk of HIV transmission from an infected health care
worker, which had been relied on by the hospital,drew a distinc-
tion between the performance of general procedures and “expo-
sure-prone”procedures. “The Report advises that individual health
care workers should not perform exposure-prone procedures
unless they have sought counsel from an expert review panel and
have been advised under what circumstances they may continue
to perform these procedures.”

Deferring to the CDC’s judgment,the Sixth Circuit held that
the lower court did not err in concluding that the surgical techni-
cian’s ability to perform the essential functions of his job posed a
direct threat to the safety and health of others. The court rejected
the former employee’s argument that he did not assist in surgery
but merely handed instruments to surgeons and otherwise helped
the surgeons. That argument was contradicted by his earlier depo-
sition testimony in which the technician stated that he “very, very
rarely,” put his finger into an incision to pull down on muscle tis-
sue. In addition, the court looked to the testimony of several doc-
tors who stated that the placement of an HIV-positive worker’s
hands into a patient’s body cavity in the presence of sharp instru-
ments posed a risk to a patient’s safety and health.

Settlement With Employer Does Not Bar Suit Against Union
In Vencl v International Union of Operating Engineers,(CA

6, Nos. 96-3567/3614,2/25/98) the Sixth Circuit held that a
worker who sued his former employer and union for breach of con-
tract and the duty of fair representation under the Labor Manage-
ment Relations Act may sue the union for attorneys’ fees and dam-
ages even after reaching an out-of-court settlement with the
employer. The Sixth Circuit held that the $20,000 settlement did
not include reimbursement for the legal costs incurred by the
employee due to the union’s failure to file a timely grievance on
his behalf.

American High Reach Inc. fired the employee after his foot
was injured in a job-related accident. When the company denied
his grievance, the union orally informed the company that it
desired to arbitrate. The union,however, missed the deadline for
requesting arbitration in writing by one day. An arbitrator later ruled
that the former employee’s only recourse for pursuing his claim was
to file a lawsuit since the union failed to comply with the collec-
tive bargaining agreement,forfeiting the right to arbitration.

The employee sued the company and the union. The company
and the employee settled for $20,000. The employee voluntarily dis-
missed the case against the company, but not against the union. The
trial court dismissed the case against the union,concluding that the
suit must include both parties to the collective bargaining agreement.

The Sixth Circuit reversed, holding that in a hybrid Section
301 suit,“an employee may, if he chooses,sue one defendant and
not the other; but the case he must prove is the same whether he
sues one, the other, or both.” Noting that the arbitrator dismissed
the employee’s claim “solely because Local 18 requested arbitra-
tion too late,” the court stated that the employee might have been
able to prove in arbitration that the employer breached the collective
bargaining agreement. The court concluded that while the settle-
ment would render any suit by the former employee against the
employer moot because no damages could be recovered from the
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employer, nothing precludes the employee from proving that the
employer breached the collective bargaining agreement in a suit
against other defendants.

Equal Pay Act Claim Reinstated by Sixth Circuit

In Buntin v Breathitt County Board of Education,134 F3d 796
(CA 6,1998),the Sixth Circuit reversed a district court’s summary
dismissal of an Equal Pay Act claim. Buntin was hired as the Direc-
tor of Pupil Personnel for the defendant school district. Pursuant
to a school district policy intended to reduce costs,her salary was
capped at compensation for “220 employment days.” Her prede-
cessor in the position was male and was compensated for 260
employment days until adoption of the cost reduction policy
wherein his pay was capped at 240 employment days. When
plaintiff was hired, the school superintendent purportedly exercised
his authority under the cost reduction policy to cap her employment
days at 220 because she was a new hire.

The employer argued that new hires were compensated at the
220 rate consistent with a nondiscriminatory policy and presented
evidence that three newly hired male administrators were also paid
at the 220 rate. The Sixth Circuit,however, held that a genuine issue
of material fact existed as to whether this explanation was pretextual
since the predecessor of each of the newly hired male administrators
were also paid at the 220 rate. The court held “a reasonable jury
could believe Buntin’s assertion that the Board’s 220-day policy
is a fiction or pretext. Additional support for this inference comes
from the fact that the Board failed to memorialize the 220-day pol-
icy in writing” as required by a Kentucky statute.

Plaintif f ’s Representations to Social Security Administr ation
Do Not Preclude ADA Claim

A former Wal-Mart employee, after being discharged, stated
in his application for Social Security disability benefits that “no
employer will hire me because of my condition and restrictions”
and “I have not been able to work since I was let go by Wal-Mart
in [sic] October 29,1992.” Based on these representations and sim-
ilar statements in a “Daily Living Report,” the district court dis-
missed plaintiff ’s ADA claim holding that he was not a qualified
individual with a disability. The Sixth Circuit reversed, stating that
the doctrine of judicial estoppel does not apply to preclude plain-
tiff ’s claims because his statements to the Social Security Admin-
istration were not necessarily inconsistent with his claim that he
could have worked with a reasonable accommodation. Griffith v
Wal-Mart Stores,Inc, 135 F3d 376 (CA 6,1998). The court also
stated that it could not sustain the district court’s decision on a “bind-
ing admissions”theory because other evidence in the record sug-
gested that plaintiff could perform the essential functions of his job
with reasonable accommodation. This other evidence was that, prior
to discharge, plaintiff had performed to the employer’s satisfaction
for approximately two years and the defendant’s admission that
plaintiff was able to perform a sales associate position in the
Hardware Department.

Whistleblowers Protection - Energy Reorganization Act

In American Nuclear Resources,Inc v United States Depart-
ment of Labor, 134 F3d 1292 (CA 6,1998), the Sixth Circuit
reversed a decision of the Secretary of Labor holding that Amer-
ican Nuclear Resources (“ANR”) was liable for back pay and attor-
ney’s fees. The Secretary held that ANR violated the Energy
Reorganization Act (“ERA”) 42 USC 5851(a)(1)(E) by discharg-
ing an employee (Gregory Sprague) because he reported a safety
violation.

Sprague claimed he was terminated because he complained that
“the stupid RPs [Radiation Protection employees] did not know
what they were doing”when they sprayed certain walls to prevent
airborne radiation and that the RPs took too much time when they
administered a radiation body count test to him. The employer
claimed that Sprague was terminated because he had interpersonal
problems with his supervisor and co-workers.

The Sixth Circuit held that Sprague’s conduct was not protected
because the ERA does not protect every “incidental inquiry or super-
ficial suggestion that somehow, in some way may possibly impli-
cate safety concerns.” Rather, to constitute protected activity an
employee’s acts must implicate safety “definitively and specifically.”
The court held that “Sprague’s conduct falls outside the scope of
ERA protection. His conduct lacks a sufficient nexus to safety con-
cerns.” Sprague never alleged that ANR was violating nuclear laws
or regulations and never alleged that the ANR’s safety procedures
were unacceptable. The court also held that even if Sprague’s con-
duct was protected, the employer did not fire Sprague because he
complained about safety, it fired him because of his interpersonal
problems. ■
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LELS SETS ANNUAL
BUSINESS MEETING, CLE
PROGRAM AND DINNER

Plan to attend the Labor and Employment Law Section
annual meeting on Wednesday, September 16,1998 in Lans-
ing, held in conjunction with the State Bar of Michigan’s annual
meeting. (You do not need to register for or attend the State
Bar meeting to attend the LELS meeting; there is no registration
fee for the LELS business meeting and CLE program.)

The afternoon meeting will begin with the election of new
LELS Council members and officers,followed by the CLE pro-
gram. Topics will include a sexual harassment law update, a
panel on the compulsory arbitration of statutory claims,and
a presentation on the taxability of damages in employment
cases.

A cocktail party and dinner will follow the CLE program,
with entertainment provided by A (Habeas) Chorus Line.
Watch your mail for registration information.



MICHIGAN COUR T OF
APPEALS UPDATE

Kar l Brevitz, Education Director 
Institute of Continuing Legal Education

Collins v. Blue Cross Blue Shield of Michigan. While on dis-
ability leave, plaintiff told an employer-appointed psychiatrist that her
supervisor “was living on borrowed time”,that she “had killed [her
supervisor] a thousand times in her mind”,talked about “taking a .38
and blowing [her supervisor] away” and had earlier planned to kill
her supervisor but abandoned the plan due to a strike. Plaintiff was
later cleared for return to work by her treating physician,but was
immediately discharged. Plaintiff alleged her termination violated the
ADA and the Michigan Handicappers Civil Rights Act and demanded
binding arbitration pursuant to her employment contract. At the
arbitration hearing, the employer indicated plaintiff ’s statements
were the sole reason for her termination. Plaintiff ’s treating physician
testified that she did not believe plaintiff posed any threat. The
employer-appointed psychiatrist testified she would defer to the
opinion of plaintiff ’s treating physician as to whether plaintiff had
recovered or posed any threat to her supervisor. The arbitrator upheld
plaintiff ’s claims and ordered her reinstated with back pay to a com-
parable position under a different supervisor. The circuit court
affirmed the arbitrator’s award. The employer appealed to the Court
of Appeals,which reversed and vacated the arbitrator’s award.

The Court held that in finding plaintiff ’s termination to be in vio-
lation of the ADA and MHCRA the arbitrator committed a substan-
tial error of law because plaintiff ’s homicidal thoughts left her
unqualified for continued employment. To be qualified, an individ-
ual shall not pose a direct threat to the health and safety of other indi-
viduals in the workplace. Plaintiff therefore failed to establish a
prima facie case under either the ADA or MHCRA. The Court
quotes from Palmer v. Circuit Court of Cook County, 117 F3rd 351
(CA7,1997),in which Judge Posner observed that “The [ADA] does
not require an employer to retain a potentially violent employee. Such
a requirement would place the employer on the razor’s edge — in jeop-
ardy of violating the act if it fired such an employee, yet in jeopardy
of being deemed negligent if it retained him and he hurt someone. The
Act protects only qualified employees,that is, employees qualified
to do the job for which they were hired; and threatening other
employees disqualifies one.” 117 F3rd at 352. No. 200333,Decided
March 13,1998. Holbrook,Jr.,Young and Batzer.

Walters v. Bloomfield Hills Furniture and Daniel Goldman.
Plaintiff was a sales representative for defendant,pursuant to an oral
agreement in which he agreed to be compensated solely by com-
mission. Plaintiff later signed a letter prepared by defendant stating
that upon his termination “f or any reason whatsoever” he would not
be paid or owed any commissions on sales not yet delivered to cus-
tomers on the date of termination. When plaintiff later voluntarily ter-
minated his employment,he filed suit to recover sales commissions
on post-termination deliveries of goods he had sold. The trial court
granted summary judgment for defendant. The Court of Appeals
reversed, based upon Michigan’s Sales Representative statute (MCL
600.2961).

The Court held the agreement waiving plaintiff ’s right to post-
termination commissions is void. MCL 600.2961(4) provides that “all
commissions that are due at the time of the termination of a contract
between a sales representative and principal shall be paid within 45
days after the date of termination. Commissions that become due after
the termination date shall be paid within 45 days after the date on
which the commission became due.” MCL600.2961(8) states “A pro-
vision in a contract between a principal and a sales representative pur-
porting to waive any right under this section is void”. The court rea-

soned that parties may not re-define when commissions come due in
the event of termination of a sales representative in order to avoid
MCL600.2961(8).

The writer is not certain the court correctly interpreted the
statute. MCL600.2961 indicates that “The terms of the contract
between the principal and sales representative shall determine when
a commission comes due.” The parties are therefore free to define for
themselves when commissions shall be considered due.
MCL600.2961(4) (quoted above) appears only to regulate the time-
frame within which commissions which are due pursuant to agree-
ment must be paid. One can understand however, how the court might
view as an attempt to evade the legislative intent of the statute an agree-
ment which re-characterizes commissions which normally would be
considered due as not due in the event of a termination. No. 198201,
Decided February 20,1998. Kelly, Cavanagh and Lambros.

Feick v. County of Monroe and Edward F. Swinkey. Plaintiff
was Chief Assistant Prosecuting Attorney under the predecessor of
defendant Swinkey. Following Swinkey’s defeat of the former pros-
ecutor, he did not re-appoint plaintiff and three other assistant pros-
ecutors. Plaintiff sued alleging gender and age discrimination. The
Court, in upholding summary judgment for the defendant,ruled that
although plaintiff presented a prima facie case of gender and age dis-
crimination,plaintiff ’s political affiliation with defendant’s opponents
(even though defendant and plaintiff were members of the same polit-
ical party) constituted a legitimate non-discriminatory reason for not
re-appointing plaintiff. No. 198014,decided April 21, 1998. Hood,
McDonald and White.

Jackson Fire Fighters Association, Local 1306,IAFF,AFL-CIO
v. City of Jackson.A provision in plaintiff ’s collective bargaining
agreement required that the city maintain a minimum complement of
fifteen 24-hour firefighters on duty each shift. During negotiations for
the 1991-1994 contract,plaintiff demanded retention of the provision.
The city declined, asserting the subject matter to be a permissive sub-
ject of bargaining. The issue was ultimately submitted to an Act 312
panel,which ruled it was a mandatory subject and ordered the pro-
vision be retained. The city appealed to circuit court, which affirmed
the arbitration panel. The city next filed a MERC charge asserting that
the union had committed an unfair labor practice by demanding the
city bargain with respect to a permissive subject. MERC held the daily
minimum manning provision to be a permissive subject,and that
MERC is not bound by an Act 312 panel decision regarding whether
a matter is a mandatory or permissive subject of bargaining.

In affirming MERC the Court held that 1) Act 312 panels func-
tion under MERC’s auspices and are obliged to follow MERC deci-
sions. An Act 312 panel can only compel agreement as to mandatory
subjects of bargaining. In the absence of applicable MERC rulings,
while Act 312 panels may resolve questions as to whether a matter
is a mandatory or permissive subject as part of the panel’s consider-
ation of disputed contract issues,panel decisions are subject to and
bound by subsequent MERC proceedings. The fact that a MERC rul-
ing follows that of an Act 312 panel does not result in a collateral estop-
pel. 2) The number of fire fighters on duty per shift is a permissive
subject because it does not impact safety. Fire fighter safety would
be implicated if the number of personnel on a particular scene were
affected. The shift requirement,however, does not govern the num-
ber of fire fighters actually assembled at a fire scene, which may
include volunteers, off-duty personnel and responding personnel
from other departments. Although correct, the decision points out the
hazard to parties who submit arguably permissive subjects of bar-
gaining to an Act 312 panel. While the panel may award a party the
contract term they desire with respect to the disputed item,other items
which are clearly mandatory subjects of bargaining may be awarded
to the other side, and the award with respect to the disputed item may
be lost if the other side files a ULP with MERC. No. 192470,
Decided January 23,1998. Griffin, Sawyer and O’Connel.■
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MICHIGAN SUPREME
COURT UPDATE

David A. Rhem

Varnum, Riddering, Schmidt & Howlett LLP

No WPA Protection For Perceived Whistleblowers

The Michigan Supreme Court ruled unanimously in Chandler
v Dowell Schlumberger, 456 Mich 395 (1998),that “perceived”
whistleblowers are not protected by the Whistleblowers’ Protec-
tion Act (WPA). Chandler alleged he was fired after his employer
erroneously concluded that he had reported a violation of law to
the Michigan Department of Transportation. The court deter-
mined, however, that the plain language of the WPA did not sup-
port his claim. The scope of the WPA is limited and does not extend
to employee who do not engage in the “protected activity” defined
in the WPA.

[Editors’ Note: Representative Nick Ciaramitaro has intro-
duced House Bill 4027 to amend the WPA to protect employees
“w ho are suspected by employers of reporting,” among other
things. See http://michiganlegislature.org for text of the bill.]

Sole Shareholder Loses Protection Of The Exclusive
Remedy Provision

The court, on a 3-2-2 procedure dodge, held that the sole share-
holder of a closely held corporation could be sued by an injured
employee in tort even though that employee had previously col-
lected workers’ compensation benefits from the corporation for her
injury. Bitar v Wakim, 456 Mich 428 (1998). The sole share-
holder separately owned the property upon which the business was
located and leased it to the corporation. The employee was injured
when she slipped on ice in the parking lot while emptying the trash.
The five justices determined that the sole shareholder could not rely
upon the “natural person in the same employ” statutory defense con-
tained in Section 827 of the Workers’Disability Compensation Act
(WDCA) because this issue had not adequately been raised by the
defendant. Had this statutory defense been preserved to the five jus-
tices’satisfaction,the court, through “reverse piercing” of the cor-
porate veil, would have held that the exclusive remedy provision
protected the sole shareholder from the plaintiff ’s tort claim. ■
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Lawnotesis looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,trends
in the law, practice skills or techniques,professional issues,
new books and resources,etc. They can be objective or opin-
ionated, serious or light,humble or self-aggrandizing, long
or short, original or recycled. They can be articles,outlines,
opinions,letters to the editor, cartoons,copyright-free art, or
in any other form suitable for publication.

For information, contact Lawnoteseditor Stuart M.
Israel or associate editor John G. Adam at Martens,Ice,
Geary, Klass,Legghio,Israel & Gorchow, P.C.,1400 North
Park Plaza,17117 West Nine Mile Road, Southfield, Mich-
igan 48075. (248) 559-2110.

LOOKING FOR
LawnotesContr ibutors!

ICLE, NITA AND LELS
PRESENT DEPOSITION
SKILLS PROGRAM FOR

EMPLOYMENT LA WYERS
The Institute of Continuing Legal Education (ICLE),along

with the National Institute for Trial Advocacy (NITA) and the State
Bar of Michigan Labor and Employment Law Section (LELS),
will present an employment litigation deposition skills program
on July 12-14.

The two and one-half day program will be held in Ann Arbor
on Sunday evening July 12 at ICLE and on Monday and Tues-
day, July 13 and 14 at the Michigan League on the U-M campus.

The program includes lectures and demonstrations but its
principal focus is on learning by doing, with participants prac-
ticing deposition skills in small-group workshops,receiving
constructive feedback from experienced employment litigators
using the highly-regarded NITA system.

The program will use pleadings,witness statements,exhibits,
affidavits and other documents from a case raising claims of
employment discrimination,quid pro quo and hostile environment
under Title VII, intentional infliction of emotional distress,defama-
tion and fraudulent misrepresentation brought against a law firm
by a former litigation associate rejected for partnership after ter-
minating a sexual relationship with her supervisor, a partner in the
firm.

Participants will work closely with faculty who come from
the plaintiff and management bars and represent a variety of view-
points and styles. In a departure from real life, witnesses will be
supplied and readily available.

Program team leaders are University of Nebraska College of
Law Professor Peter T. Hoffman, co-author of The Effective
Deposition-Techniques and Strategies That Work (2d ed 1996) (a
U-M law graduate) and Stuart M. Israel, Martens,Ice, Geary,
Klass,Legghio,Israel & Gorchow, P.C.,producer, writer and star
villain of “Rambo Tactics and the Death of Civility ,” the video-
tape shown at the 1995 LELS mid-winter CLE program (“Three
thumbs up!”Larry, Moe and Curly).

The faculty will include:Liliana A. Ciccodicola; Lynne E.
Deitch, Butzel Long; Glen N. Lenhoff; Thomas E. Marshall;
Camille Stearns Miller, Lewis & Munday, PC; Megan P. Norris,
Miller, Canfield, Paddock & Stone, PLC; Michael L. Pitt,Pitt,
Dowty & McGehee, PC; Adele Rapport, U.S. Equal Employment
Opportunity Commission; Joseph A. Ritok, Dykema Gossett,
PLLC; Sheldon J. Stark, Stark & Gordon; and Janet M. Tooley,
Kelman,Loria, Downing, Schneider & Simpson.

The program will be intense, hard work, fun and beneficial
for both beginning and advanced employment litigators. The cost,
including materials, is $395 for general participants,$385 for
LELS members, and $325 for ICLE partners and first-year
lawyers (P54500 +). ICLE has reserved a block of rooms at Ann
Arbor’s Campus Inn for participants who do not want to commute.

For a brochure or more information, contact Andrew M.
Mudryk at ICLE: phone (734) 764-0533 or fax (734) 763-2412
or e-mail amudryk@umich.edu or visit ICLE on line at
http:www.icle.org/. ■



EASTERN DISTRICT OF
MICHIGAN UPD ATE

Valerie L. MacFarlane
Van Suilichem & Associates,P.C.

NO CLAIM FOR HANDICAP DISCRIMIN ATION
WHEN EMPLO YEE FAILS TO COMPLY WITH
COMPANY POLICY

Rauch v. Ameritech Services,Inc.,1998 WL 129961 (March 2,
1998) addressed whether an employee was properly terminated after
he failed to appear for a return to work physical. Rauch worked at
Ameritech Services for eighteen years with satisfactory performance.
Things changed in 1993 when he was assigned a new supervisor.
Rauch alleged that he began to suffer headaches and insomnia due
to stress at work, which he attributed to his supervisor harassing him.
Rauch advised the company that he would be taking a three-month
FMLA leave for “adjustment reaction with anxious mood”and “major
depression.” Rauch applied for and received short-term disability ben-
efits. Shortly before those benefits were to expire, Rauch was
advised that he could either return to work or, if he remained dis-
abled, apply for long-term disability. In response, Rauch’s attorney
sent a letter to the company stating that Rauch could return to work
“with accommodations.” Ameritech responded by requesting a doc-
tor’s release identifying the existence of any restrictions and outlining
necessary accommodations. Neither Rauch nor his attorney
responded. Ameritech, in compliance with its policy, arranged for
an independent exam. Rauch did not appear because he was unable
to reach his attorney and did not want to attend the exam without dis-
cussing it with his attorney. After benefits expired, Rauch advised
the company that he was able to return to work with the following
three accommodations:1) a new supervisor; 2) a new location; and
3) a part-time schedule. Ameritech Services refused. Rauch sued
alleging handicap discrimination.

Judge Gadola had little problem finding that the Rauch was
not handicapped. First,the disability only interfered with Rauch’s
ability to work at a particular job. Rauch candidly conceded that
he socialized, visited his parents and lifted weights while on his
leave. The Court concluded he was not substantially limited in any
major life activity. Rauch claimed the company “regarded”him as
handicapped. His support for this contention was that the company
arranged for an independent medical exam. Rauch alleged that this
conduct was similar to that in Merrillat v. Michigan State University,
207 Mich. App. 240 (1994). The Court, however, distinguished Mer-
rillat because Ameritech Services’ short-term disability policy
required an exam. Finally, the Court concluded that, even if Rauch
had proven a prima faciecase of handicap discrimination,he was
still unable to show pretext, because it was Rauch’s own behavior
that resulted in termination: he was fully aware of the requirements
of the disability program but chose not to comply.

DIFFERENT BENEFITS BASED ON NON-DISCRIMIN ATORY
CRITERIA DO NO T VIOLA TE THE DISABILITY ACTS

Fobar v. Dearborn Heights,1998 WL 84591 (February 25,
1998) addressed whether offering different levels of retirement ben-
efits,based on years of service, violates the ADA. The plaintiff was
a disabled police officer. Under the pension plan,disabled employ-
ees could get increased benefits by converting to a regular disability
benefit upon reaching age 55,so long as they had 25 years of ser-
vice. Fobar, however, did not have 25 years of service. When he
was denied the increased benefits he sued, claiming that the rule
adversely affected disabled employees. Judge Rosen,citing Parker
v. Metropolitan Life Ins. Co.,99 F.3d 181 (6th Cir. 1998),found
no violation of the ADA because increased benefits were offered
to both disabled and non-disabled employees so long as they had
sufficient years of service to qualify for the enhanced benefits. ■
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NLRB 
SUMMER UPDATE

George M. Mesrey
Clark Hill P.L.C.

SINGLE LOCA TION BARGAINING UNITS

On February 18,1998,the Board withdrew from active con-
sideration rulemaking proceedings regarding single location bar-
gaining units. 29 CFR Part 103. The Board was unable to take action
on this issue for several years because of a Congressional rider
attached to the NLRB’s 1996,1997 and 1998 Appropriations
Bills which prohibit the Agency from expending any funds to pro-
mulgate a final rule regarding the appropriateness of single loca-
tion bargaining units in representation cases. This issue remains con-
troversial because of recent allegations by members of Congress
that the Board has been carrying out the policies of the prohibited
regulations as if they were actually in effect.

SETTLEMENT AGREEMENTS

In Al-Hilal Corporation, Inc., 325 NLRB No. 43 (January 23,
1998),a Region 7 case, the complaint alleged that the Employer
committed a number of section 8(a)(1),(3) and (5) violations fol-
lowing a successful union organizing campaign which resulted in
the Union being certif ied as the collective bargaining representa-
tive. Prior to going on the record at the unfair labor practice hear-
ing, the Employer and the Union reached a non-Board settlement
wherein the two employees alleged to have been unlawfully dis-
charged would receive $7,500 and resign their employment,and
another employee, who was the subject of much of the employer’s
alleged unlawful conduct,would also receive $7,500 and resign.
In addition, the Union agreed to file a disclaimer of interest in rep-
resenting the Employer’s employees. Counsel for the General
Counsel objected to the settlement,but the Administrative Law
Judge approved it on the record.

On appeal,the NLRB General Counsel argued that the Board
should revoke the Administrative Law Judge’s approval because
the settlement agreement failed to meet the standards set forth in
Independent Stave Co.,287 NLRB 740 (1987). In support of its
position, the General Counsel pointed out that the settlement
agreement addressed no employee interests other than those of the
three individuals who received payments of $7,500. In addition,
the General Counsel argued that very few of the alleged violations
were remedied by the settlement agreement and that it provided for
no notice of any kind assuring employees that they have a right to
engage in activities protected by Section 7. Finally, General Coun-
sel contended that the Employer’s serious unfair labor practices
resulted in the employees agreeing to the terms of the settlement
out of fear and that the union disclaimed interest in large part
because of the Employer’s blatant refusal to bargain.  

In a split decision,the Board concluded that the settlement did
not sufficiently satisfy the standards of Independent Stave. The
Board recognized that the parties to the litigation desired to settle
the matter, but that in the circumstances of this case, greater
weight must be accorded to the need to vindicate the public inter-
est implicated by the many complaint allegations not addressed by
the settlement. In a dissenting opinion,Chairman Gould asserted
that the Board was retreating from the longstanding principle of
encouraging settlement of labor disputes embodied in Independent
Stave. ■
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LITIGA TOR’S UPDATE
Joseph R. Furton, Jr.

Keller, Thoma,Schwarze, Schwarze, DuBay & Katz,P.C.

EXCITED UTTERANCE EXCEPTION EXP ANDED TO
STATEMENT MADE TEN HOURS AFTER EVENT

In Michigan v Smith,Mich Supreme Ct. Case, No. 103233
(March 17,1998),the Court reviewed a  trial court’s admission into
evidence as an “excited utterance” a witness’statement that
occurred approximately 10 hours after the witness was sexually
assaulted. At trial, the complainant’s mother testified over defense
counsel’s hearsay objection that her son had broke down in tears
the morning after the assault and told her he had been sexually
assaulted. The Supreme Court held that the trial court properly
admitted the statement under MRE 803(2). The Court found that
the remark met the criteria for an excited utterance:1) there had
been a startling event,and 2) the resulting statement was made while
under the excitement caused by the event. The Court framed the
issue as not one simply of the passage of time but whether there
was a “lack of capacity to fabricate.” “The question is not strictly
one of time, but of the possibility for conscious reflection.” The
Court found that the witness was still under the stress of the event
at the time the statement was made, as evidenced by the fact that
he had broken down in tears and had acted strangely throughout
the night. The dissenters’ opinion,authored by Justice Brickley,
argued that the circumstances did not demonstrate stress sufficient
to guarantee “immediate and uncontrolled domination of the
senses”such that the witness had lost the ability to fabricate. Not-
ing that while MRE 803(2) did not require “profound hysteria,” the
dissenters nonetheless believed the majority opinion to be an
expansion of the excited utterance exception which “drastically
departs” from the case law of the state. Harassment litigators
take note. The case opens the door for “after the fact” hearsay
accounts to come in under the guise of “excited utterances.”

DEFAULT JUDGMENT IS A PROPER SANCTION
FOR DISCOVERY ABUSE

In Traxler v Ford Motor Co.,Mich Ct. of Appeals Case No.
200704 (January 13,1998),the Michigan Court of Appeals upheld
a trial court’s authority to enter a default judgment against a
defendant that the trial court believed had, through evasive discovery
answers, perpetrated “an outrageous fraud.” The Court held that
a trial court has the ability to enter a default for discovery abuses
pursuant to MCR 2.302(E)(2) and that the two was here were not
clearly erroneous. However, the Court remanded for an evidentiary
hearing to determine:1) if the defendant’s failure to comply with
discovery requests were “accidental or voluntary,” 2) if plaintiffs
were prejudiced by the failure to provide discovery, and 3) whether,
after the evidentiary hearing, the trial court determined that the
defendant’s “misconduct constituted a flagrant and wanton refusal
to facilitate discovery.”

Traxler is a case that should be reviewed by any lawyer who

frequents state court. It signals the approval of serious discovery
sanctions by the Michigan Court of Appeals.

TRIAL COUR T MAY AMEND A JUDGMENT TO
REFLECT A SETTLEMENT

In Foremost Fabrications v Acker Worgess Insurance Agency,
Mich Ct. of Appeals Case No. 196198 (March 10,1998),the Court
ruled that a trial court has the inherent authority to amend a judg-
ment solely to reflect a settlement reached by the parties.

INNOCENT LOSS OF EVIDENCE CAN BE
PUNISHED BY TRIAL COUR T

In Brenner v Kolk, Mich Ct. of Appeals Case No. 193121
(March 31,1998) the Court held that a trial court may enter an
“appropriate sanction”against a party that “f ails to preserve cru-
cial evidence.” The Court opined that parties have an affirmative
“duty to preserve evidence which it knows or reasonably should
know is relevant.” The Court also suggested that the duty arises prior
the commencement of an action. The Court additionally sug-
gested that an appropriate remedy would be to deny the offending
party “the fruits of [their] misconduct,” through the exclusion of
contradictory evidence at trial.

PARTIES CANNOT DECIDE VENUE BY
AGREEMENT OR CONTRA CT

In Omne Financial v Shacks,Inc., 573 NW 2d 641 (1997),the
Court held that contractual provisions agreeing to a particular venue
are unenforceable in Michigan. The Court stated that to rule
otherwise would undermine the power of the Legislature. “We do
not believe that the Legislature intended to allow parties to subvert
its power in this area by avoiding the effect of the statutory venue
provisions by the inclusion of venue provisions in private contracts.”
Such venue clauses are common in non-competition agreements.
The case does not affect the enforceability of “choice of law” pro-
visions or “choice of jurisdiction”clauses in employment contracts.

PARALEGAL MA Y BE DEPOSED TO EXPLAIN VAGUE
AND INDECISIVE INTERR OGATORY ANSWERS

In Reed Dairy Farm v Consumers Power, 1998 WL 45172
(1998),the Court upheld a trial court’s order compelling a paralegal
to appear for a deposition to answer questions regarding certain dis-
covery responses the paralegal had prepared. The defendant argued
that the paralegal was an agent of its attorney and that compelling
the paralegal’s deposition violated the attorney/client privilege. The
court held that the argument was flawed because the information
sought by the opposing party was not confidential,as its purpose
was to ask the paralegal questions regarding “vague and indecisive”
factual discovery responses.■

SURFING THE WEB
For reasons to use the internet, see Lynn P. Chard and

Mary Ellen LeBlanc’s excellent article, “Top Ten Reasons for
Lawyers to Use the Internet” and Washtenaw County Circuit
Judge Donald E. Shelton’s article, “Courts on the Internet:Not
Just Another Pretty Face” in the May, 1998 edition of the
Michigan Bar Journal.

For a good introduction to the Web, read Angus Kennedy’s
new pocket-sized book,“The Internet &World Wide Web: The
Rough Guide, 1998,” available at bookstores for $8.95.

John G. Adam

AGE DISCRIMIN ATION
INSTITUTE PLANNED

Watch your mailbox for information on the National
Institute on Age Discrimination,set for October 8-9 at the Hyatt
Regency Dearborn hotel. The program is sponsored by the
American Bar Association and the Labor and Employment Law
Sections of the Michigan and Ohio State Bars.
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INTERNET UPDATE
Scott G. Hornby

Esordi, Hornby & Sawicki
Technology has made working with the Internet a valuable and

inexpensive research and information source. In many ways,research
through Website review is far superior to conventional means,espe-
cially when it involves new issues. Below I provide general infor-
mational Websites,or links,from which users can access hosts of other
more specific Websites.

CourtTV – http:// www.courttv.com/
This is the Internet version of the cable television channel. It is

a good source for national news and information regarding headline-
type cases and it allows the viewer to prospect for other Websites or
general links of related interest. One such link is the Small Business
Law Center(accessed from the home page). Here, the practitioner
can search the small business seminar library that includes topics such
as:model employee handbooks; an ADA primer and discussion.

Federal DOL – http:// www.dol.gov/
This Website is a wealth of information that only a government

Website can provide, including: employment law assistance for
workers and small businesses; various labor regulations; FMLA Advi-
sor; OSHA’s Confined Spaces Advisor; and numerous other techni-
cal assistance manuals that are often voluminous. (See related arti-
cle, FMLA Surfing on the World Wide Web).

FindLaw Resources– http://www.findlaw.com/
This is the best source for legal resource related links. You can

access information on law schools and libraries; law firms and
lawyers; case law, codes and regulations; State law resources; con-
sultants and experts; U.S. Government resources; international law
resources; various local and State bar organizations; model documents
and forms; numerous directories,yellow pages,maps,etc.; and, even
a legal “chat room” where one can interact with other lawyers.

The U.S. House of Representatives Law Library –
http://www.law.house.gov/100.htm
This Website provides an extensive list of labor and employment

law Websites and links,such as:full case texts; state administrative
opinions; numerous state labor and employment statutes; Supreme
Court decisions on ERISA related cases; Ontario (Canada) Workers’
Compensation Act and other international labor law sources; OSHA
regulations; and, labor and employment law treatises. ■

FMLA SURFING ON THE
WORLD WIDE WEB

John G. Adam
Martens,Ice, Geary, Klass,

Legghio, Israel & Gorchow, P.C.
Misplaced those bulky FMLA regulations? Can’t find those

forms? Thanks to the U.S. Department of Labor (DOL) you no longer
have to keep those regulations nailed to your desk or locked away from
the associate who borrows,but never returns,your primary sources.

The DOL has a Web Site – http://www.dol.gov/dol/esa/fmla.htm
– devoted to the Family and Medical Leave Act of 1993,29 U.S.C.
§§ 2601-2654. The Web Site includes:

• the text of the FMLA
• 29 CFR § 825.100 - .800,the DOL’s FMLA regulations 

(current as of December 1996)
• the DOL’s FMLA fact sheet
• the DOL’s Compliance Guide
• an FMLA poster (no one should be without the poster)
The Compliance Guide provides an excellent review of FMLA,

with key words or phrases in hypertext (like “medically necessary,”
“intermittently”) linking you to detailed definitions and CFR references.

In addition, the DOL has an employer/employee advisor section
which “answers a variety of commonly asked questions about FMLA
including employee eligibil ity , valid reasons for leave,
employee/employer notification responsibilities and employee
rights/benefits.” The “advisor” is “made up of several sections,each
of which focuses on a particular aspect.” And while this is a little cum-
bersome because you must do a lot of “clicking” and checking of boxes,
it provides valuable help on basic questions.

Using the Adobe Acrobat Reader, the web browser can also
review or print out DOL-approved forms,like the certification of health
care provider (form WH-380) and the prototype notice of an employer
response to an employee request for FMLA leave (form WH-381).

You can also get to the DOL’s FMLA Web Site through the
National Labor Relations Board’s Web Site (www.nlrb.gov),which on
April 6, 1998 added a new section called HELPDESK,which hyper-
links you to DOL,EEOC,OHSA and other federal agencies.

Finally, if you don’t like to surf the Web, you can still use the old
fashioned method:write to the DOL’s local district office at: 211 W.
Fort Street,Room 317,Detroit, MI 48226 or telephone (313) 226-7447
or fax (313) 226-3072.■

RESPECTFULLY QUOTED: FROM
THE SUPREME COURT

You Don’t Say. “A prisoner under a death sentence remains
a living person and consequently has an interest in life.” Adult
Parol Authority v. Woodward, 66 USLW 4226,4230 (1998)
(O’Conner, J., concurring in part and in the judgment).

Motion for Reconsideration? “Wisdom too often never
comes,and so one ought not to reject it merely because it comes
too late.” Henslee v. Union Planters Nat. Bank & Trust Co.,335
U.S. 595,600 (1949) (Frankfurter, J., dissenting).

“Myster ious Utterances.” In a dissenting opinion,Justice
Scalia excoriated the majority, for reducing a criminal sentence,
with these comments:“The feebleness of the Court’s con-
tention,” “the Court cannot credibly argue,” it “is interesting that
the Court drags the red herring,” “one wonders what state

courts and lower federal courts are supposed to do with today’s
mysterious utterances,” among other remarks. Hugo Roman
Almenderez-Terres v. U.S., 66 USLW 4213 (1998). He seems
to be getting more extreme in his opinion-writing. What’s
next: “And you’re ugly, too?”

Cheap Shot. Writing for the majority, Justice Scalia also
took Justice Stevens to task:“Justice Stevens used to understand
the fundamental distinction between arguing no cause of action
and arguing no Article III redressability.” Steel Company v. Cit-
izens for a Better Environment,66 USLW 4174,4181 (1998).
To which Justice Stevens replied:“The Court gives me too much
credit . . . What has changed is not the admittedly imperfect state
of my understanding, but rather the state of the Court’s stand-
ing doctrine.” Id., at 4184,n. 9. Whither civility?

John G. Adam
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FEELING
FUNNY?

L a w n o t e s
announces the first (and
maybe one and only)
“Labor And Employ-
ment Law Section Fun-
niest Caption Contest.”
Here are the rules:

1. Write a funny
labor-and/or-employ-
ment-law-related cap-
tion for the above draw-
ing, which was specially

chosen for this contest from among millions of drawings in the pub-
lic domain available to Lawnotesat no cost.

2. Your caption must be both (a) funny (see Rule 3) and (b) have
some (even if remote, marginal,peripheral or strained) connection to
labor law and/or employment law or to some issue of particular inter-
est to labor and/or employment lawyers (with a more refined common
denominator than,say, the stuff at the base of Maslow’s hierarchy, like
air, food, sex, etc.).

3. The determination of what is “funny” is solely within the exclu-
sive discretion of the Lawnoteseditor and any crony or bystander he
wishes to consult. Contest participants are “at will” and may be ter-
minated from participation in the contest at any time, arbitrarily,
without cause, without recourse or notice.

4. The winning captions will be published along with the draw-
ing in a future issue of Lawnotes. The winning authors will have their
names published right along with their captions unless they (a) request
absolute anonymity and (b) obtain an injunction.

5. Winners will be suitably rewarded by public acknowledgement
and praise and the satisfaction of a job well done. That’s about it.

6. All entries become the sole and exclusive property of the
Lawnoteseditor who, if he wants,can try to sell them for personal
profit.

7. All entries must be postmarked by July 30,1998 or be accom-
panied by a request for extension of time citing “the press of other busi-
ness”or some other “good” reason to cover up your procrastination.
Send entries to Stuart M. Israel,Lawnoteseditor, c/o Martens,Ice,
Geary, Klass,Legghio,Israel & Gorchow, P.C.,1400 North Park Plaza
Building, 17117 West Nine Mile Road, Southfield, MI 48075 or fax
them to (248) 559-7652.

8. All entries must be in (a) English or (b) Latin (in which case
they must be accompanied by a translation or a citation to Black’s Law
Dictionary). No entrant may submit more than 50 captions. No tele-
phone entries will be accepted.

9. If no funny entries are received, Lawnotes reserves the right
to never mention this contest again and to pretend it never existed.

10. These rules are subject to change without notice or cause, and
do not,and should not be construed to,constitute a contract or other
obligation of any kind on the part of the editor, the Section,the State
Bar of Michigan,the population of the Western Hemisphere or any-
one else — except entrants,who have the obligation to be funny (see
Rule 3).

In a March 1998 national Gallup poll,lawyers were ranked
number three on the list of the least funny professionals,behind den-
tists and sigmoidoscope technicians. Prove the pollsters wrong! Send
in your funny captions now.

Sample funny caption:
“The Michigan Supreme Court just issued another decision

interpreting Toussaint.There are seven different opinions.”
Stuart M. Israel

Asexuality And Andr ogyny Still Okay At Work. “The pro-
hibition of harassment on the basis of sex requires neither asexual-
ity nor androgyny in the workplace.” So spoketh the Supreme Court
in Oncale v. Sundowner Offshore Services,66 USLW 4172,4173
(1998). Writing for the Court, Justice Scalia stated that Title VII does
not “reach genuine but innocuous differences in the ways men and
women routinely interact.” Courts and juries should not,warned Jus-
tice Scalia,“mistake ordinary socializing or intersexual flir tation” for
discrimination. For example, a “coach who smacks” a player on the
“buttocks as he heads onto the field” is not guilty of discrimination.
Multiple buttocks smacking of the “coach’s secretary” may, however,
cross the line between ordinary socializing and harassment,at least
in most offices.

In a one-sentence opinion,concurring in the otherwise unani-
mous decision,Justice Clarence Thomas felt the need to speak out
on an issue dear to his heart. He wrote “in every sexual harassment
case, the Plaintiff must plead and ultimately prove Title VII’ s statu-
tory requirement that there be discrimination ‘because of . . . sex.’ ”
66 USLW at 4173 (emphasis added). Are you listening Anita Hill?

Inter sexual Flir tation Still Okay In Hotel Suites. Speaking
of ordinary socializing and innocuous intersexual flir tation in Little
Rock hotel suites,a prominent defendant in a sex harassment-type
case (identified as “the current occupant of the office of president of
the United States”) was found not guilty of sexual harassment,
notwithstanding his “boorish” behavior. Jones v. Clinton,76 FEP
Cases 589 (D. Ark. 1998).

The judge found Jones presented no evidence of a tangible job detri-
ment or a quid pro quo. The court rejected “evidence”of detriment,which
included that Jones was the “only female employee not to be given flow-
ers [no relation to Gennifer] on Secretary’s Day.” The court ruled that
Jones’failure to receive “f lowers on Secretary’s Day does not give rise
to a federal cause of action.” Are you reading this Debra?

Hir ed Guns.Another lesson from Jones v. Clinton,as if more are
necessary, relates to expert witnesses. It is probably not a good idea to
wait to consult an expert for seven years after the illegal incident and
until four days before the summary judgment motion. Jones saw a “Ph.D.
in education and counseling”for 3.5 hours a “mere four days prior to”
the President’s summary judgment motion being filed, to bolster her
claim of stress. The trial court did not credit the “purported”expert. Jones
v. Clinton,76 FEP Cases 589,606 (D. Ark. 1998). Maybe the Arkansas
employees’health plan didn’t cover pre-presidential stress disorder.

Take That, Stupid! In refusing to enforce the Board’s order in
an employer polling case, Justice Scalia criticized the Board’s
reliance on precedent which he described as “nonsense.” Each sen-
tence of the Board’s explanation is “nonsense, and the two sentences
together are not even compatibly nonsensical.” Allentown Mack
Sales & Services, Inc. v. NLRB, 66 USLW 4100, 4105 (1998).
“Compatibly nonsensical?”Justice Scalia should have used a
Churchillian phrase to describe the Board’s explanation as a “r iddle
wrapped in a mystery inside an enigma.”

The New Frontier. Over the past 30 years, discrimination
based on race, color, sex, religion, national origin, disability, yada,
yada,yada,has been made illegal. So what’s a bad employer to do?
Are there no new frontiers of discrimination? Genetic discrimination
seems to be the newest discrimination de jour in the workplace,
according to the U.S. Department of Labor (see related article at page
9). So if you thought ADA, FMLA and ERISA were complex, labor
lawyers will now have to become part-time geneticist. One can
imagine the new employment application form or job interview: Please
identify your DNA make-up by checking the appropriate box. How
many x or y chromosomes do you have? Are you missing any? I knew
I should have paid more attention during the O. J. trial.

John G. Adam

THE JOY 
OF LABOR 

LAW
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INSIDE LAWNOTES
• NLRB Deputy Regional Attorney Joe Barker reviews secondary boycott law.

• EEOC Regional Attorney Adele Rapport addresses EEOC policy on
contingent workers.

• Carey DeWitt responds to Shel Stark and defends the employment-at-will
doctrine.

• Shel Stark takes on employer-imposed, mandatory arbitration of statutory
civil r ights claims.

• Information on upcoming events and LELS business:the ICLE-NITA-LELS deposition skills program
for employment lawyers on July 12-14 in Ann Arbor; the LELS annual business meeting, CLE program
and dinner on September 16 in Lansing; the ABA and Michigan and Ohio LELSNational Institute on
Age Discrimination on October 8-9 in Dearborn; the first (and maybe only) Lawnotes funniest cartoon
caption contest; and more.

• Labor and employment law decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and
Western Districts; the Michigan Supreme Court, the Michigan Court of Appeals; the NLRB, MERC,and
more.

• Authors Joseph Barker, John T. Below, Karl Brevitz, Cary A. DeWitt, John Friedl, Joseph R. Furton,Jr.,
Scott G. Hornby, Gary S. Fealk,Valerie L. MacFarlane, George M. Mesrey, Adele Rapport, David A.
Rhem,William C. Schaub, Jr., Sheldon J. Stark, Douglas V. Wilcox, and more.
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