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THE VIEW 
FROM 

THE CHAIR 
Providing a forum for continuing 

legal education is one of the stated 
purposes of the Section. Making CLE 
useful to the practicing labor and 
employment lawyer is a serious 
responsibility of the Council and it is 
a large part of what the Council works 
on throughout the year. On April 25-
26, 1996 the Institute for Continuing 
Legal Education and the Labor and 
Employment Law Section presented 
the 21st Annual Labor and Employ-
ment Law Seminar. Attendance at 
the seminar was 225, up substan-
tially from some prior years, which I 
personally attribute to the quality of 
the program. The seminar was held at 
the MSU Management Education 
Center in Troy. Those of us who have 
participated in meetings at the MSU 
facility know how user friendly it is, 
for both speakers and conference 
attendees. 

The planning for this event is 
critical, but it could never be suc-
cessful in meeting our CLE needs 
without the participation of many of 
our fellow members who graciously 
agree to make presentations. The fac-
ulty at this event and many others 
like it over the years are truly an 
unselfish lot. As this program 
unfolded, I was struck by the will-
ingness of our peers to divulge what 
the business community might guard 
as "know how" or "trade secrets." 
All of us owe the many presenters at 
this and past events a huge debt. They 
have opened their minds, sharing 
experience and expertise and enriched 
us in the process. Maybe that is why 
law remains a profession and not sim-
ply a business. 

Best regards, 
PAUL M. KARA, Chairperson 

For an audience primarily composed of 
management-side lawyers, I have some 
good news and bad news: The good news 
is that the AFL-CIO and most of its mem-
ber labor organizations have made a 
renewed commitment to organizing. The 
AFL-CIO has called for a "UNION SUM-
MER" — a slogan for increased organizing 
efforts across the United States this summer. 
The AFL-CIO has pledged $20 million to 
this effort. (See BNA, 151 LRR 238). This 
means more election petitions, and therefore 
more lawyering at hearings, objections and 
unfair labor practice charges, briefs, appeals 
and all things wonderful for the generation 
of billable hours. 

Now for the bad news: We finally have 
an NLRB Board and an NLRB General 
Counsel committed to enforcing the 
National Labor Relations Act and it's stated 
public policy of "encouraging the practice 
and procedure of collective bargaining." 

For many years, the rights of workers 
to organize have largely been like the rights 
of citizens covered by the old Russian Con-
stitution. The statements of rights sound 
impressive and are proudly and clearly 
spelled out in the written law; but if anyone 
was crazy enough to actually assert them, 
they will end up in the Gulag or worse — 
with an NLRB appeal. 

The Wagner Act was passed in 1935 to 
protect workers' rights to organize. Yet, 
private sector union density today — 11% 
— is lower than it was before the Wagner 
Act. 

While it has been illegal for over 60 
years, one in three election campaigns result 
in a finding of discharge for union activity. 
NLRB remedies are both inadequate and 
untimely. Our labor laws are so weak that  

even decent employers are required to take 
advantage of them to maintain their com-
petitive status. 

One example: The UAW won an elec-
tion drive at the Hudson's Westland store in 
May 1990, by a vote of 274 to 179. Hud-
son's, an employer that used to have a rep-
utation as a decent corporate citizen, filed 
objections, had them dismissed, and then 
began the NLRB appeal game. There have 
been two trips to the Sixth Circuit and the 
second argument was held there in Decem-
ber 1995. The last NLRB decision (314 
NLRB No. 129), authored by Board mem-
bers Stephens, Devaney and Cohen, char-
acterized Hudson's objections as a "total 
fabrication." Yet, the right of appeal has kept 
this election in controversy for almost six 
years. After such a frivolous delay, the law 
provides that an adequate remedy is to sim-
ply tell the parties to start bargaining for a 
first agreement. 

[On March 29, 1996, the Sixth Circuit 
enforced the bargaining order in Daytton 
Hudson Dept. Store v. NLRB, Case No. 94-
6092/6281.1 

I grant you that six years is double the 
average, but even three years of litigation 
over an election contest is absurd. By the 
way, my own personal record for having a 
UAW election victory tied up in litigation 
is 13 years, NLRB v. Aquabrom Division 
of Great Lakes Chemical, 862 F.2d 100 
(1988). 

Too bad the state law does not provide 
similar rights in state or federal election con-
tests. Could you imagine Jim Blanchard sit-
ting in Lansing today as the acting Gover-
nor, while John Engler spent six years in 
court trying to get his election victory 
enforced. 

(Continued on page 2) 
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REPRESENTATION AND UNION 
ORGANIZING ISSUES - 
WHAT TO EXPECT FROM UNIONS 
(('ontinued from page 3) 

IV. Home Visits and the Internet. 
Management usually portrays union organizers in cartoons as 

cigar-chomping, big-bellied white males taking hard-earned dues 
money from poor unsuspecting workers. We have found that per-
sonal contact, especially through of home visits, is the most effec-
tive rebuttal to these caricatures. Indeed, we have found that per-
sonal visits and inoculating workers against the normal negative 
employer campaign to be experienced in the organizing drive are 
most effective tools. Myths and threats are best handled on a face-
to-face basis. If we warn workers that they are going to hear the 
threats of closings, strikes, and lost benefits, the threats lose some 
of their intended fear factor. 

Now we can augment our home visits through direct access 
on the Internet. The UAW's web sites are "http://www.uaw.org" 
and "http://www.uaw.org/breaktime." The second site will 
appeal to surfers as workers, giving them useful information, an 
outlet for workplace frustrations and an introduction to UAW val-
ues. It includes such topics as "your workplace lawyer," "survival 
tips," health and safety information and a family page. 

V. A Growing Mood of Insecurity and Anger Among the 
Unorganized. 
Republican Presidential contender Pat Buchanan may have 

touched the anti-corporate nerve, but it has been tender for some 
time. 

The Reagan-Bush Revolution emasculated the great middle 
class created by the Wagner Act and the New Deal. Numerous stud-
ies have documented that the decline in the level of union repre-
sentation has been a major cause of what Lester Thurow terms a 
"surge in inequality." We have a greater disparity between have and 
have-nots in the United States than in any other industrial power. 
Corporations pay an increasingly smaller share of the total tax pie 
— as the burden is being shifted to what is left of the middle class. 
From 1973 to 1992, there has been a 25% increase in production 
in the private manufacturing sector. However, over the same 
period, real hourly earnings have declined 12%. 

Twenty percent of the full-time workforce is earning below the 
poverty level for a family of four. There are 17 million full-time 
workers who have no health insurance and 39 million without pen-
sion coverage. 

Wall Street reacts like the characters out of Alice in Wonder-
land. If a company-downsizes and lays off thousands of workers, 
or destroys its own workforce by hiring permanent replacements, 
its stock price surges upward. On the other hand when, the gov-
ernment announces greater than anticipated new job starts, the stock 
market takes a nose dive. 

There is obviously great concern among all workers over job 
security and the future. Many employers are continuing to shift 
health care costs to their employees and retirees. After some brief 
flirtations with judicially created exceptions to the employment-
at-will doctrine, most state courts have returned to the basic com- 

mon law principle that employees without written contracts hay  

no real vehicle for enforcing employer promises. Rood v. Gener 	, ..., 
Dynamics, 444 Mich. 107 (1993). 

More than one million workers are discharged each year 
without any right of appeal to an impartial tribunal. By way 
of contrast, even if we ignore the fact that strong cases are usually 
settled at an earlier grievance step, discharged workers covered by 
labor agreements win their jobs back in at least 1/3 of all cases arbi-
trated. 

Obviously, it is a good time to ride this wave and sell unor-
ganized employees on the job security of a written, enforceable col-
lective bargaining agreement. 

Management Response. 
Management response techniques should be discussed. While 

I am on my sarcastic roll, let me predict that employers will 
respond to any renewed organizing efforts with more of what has 
been experienced for the last 60 years — more delays, more 
appeals, more unfair labor practices and more refusals to bargain. 
This anti-union culture is supposedly justified by the magic words 
"global competitiveness." Yet our global competitors, particu-
larly Europe and Japan accept collective bargaining. The United 
States is the only industrialized country where active employer 
opposition to unionization is accepted as a normal business 
practice. 

With apologies to our northern neighbors, Canada, our large 
trading partner, is largely integrated into the American economy 
and culture. Yet union density in Canada is more than double the 
States. The only distinction which possibly explains this is our 
adversarial election system. 

By way of further contrast, when workers in the public sec-
tor are given a truly free and uncoerced choice, they almost 
always opt for union representation. Sixty percent of public 
employees who have a right to join a union have done so. This is 
four times the level in the private sector. In public sector elections, 
the yes vote is 85%; in the private sector the figure is 49%. I sug-
gest to you that the difference is not the attitude of employees but 
employers. 

If scaring the hell out of voters with reference to strikes, use 
of permanent replacements, discharges of key in-plant organizers 
and general threats of adverse treatment are not adequate, employ-
ers can effectively insulate employees from having much contact 
with outside union organizers, thanks to Lechmere, Inc. v. NLRB, 
502 U.S. 527 (1992). 

VI. Lechmere and the "Spontaneous Combustion School." 

Lechmere was the first decision authored by affirmative 
action's "Benedict Arnold," Clarence Thomas (a.k.a. "Bush's 
revenge"). In Lechmere, the Court held that non-employee orga-
nizers had no right of access for organizing purposes to the" 
vate property" of a shopping center. This decision has also beg') 
extended to ban employees of other employers of a shopping cen-
ter from targeting another employer with organizing activities. 
Leslie Homes, Inc., 316 NLRB 123 (1995) enf'd 68 F.3rd 71 
(1995). See also UFCW Local 880 v. NLRB (Makro Inc.), 74 F.3rd 
292, (1996) where the D.C. Circuit applied Lechmere to deny 
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 access to non-employee handbillers seeking to pass out handbills 
to customers in to support an area-standards dispute and consumer 
boycott. 

Apologists for these decisions are fond of noting that the NLRA 
speaks of "employee rights" not "organizer or union access rights." 
I call this the "Spontaneous Combustion School," since this group 
of labor scholars must assume that employees ignite themselves 
to organize with no outside assistance from a legitimate union. The 
Dunlop Commission recommended that Congress reverse Lech-
mere since it "runs counter to our democratic traditions to bar advo-
cates of independent union representation from these areas." The 
rather obvious imbalance in union access to non-union employees 
that is epitomized by Lechmere should be an embarrassment to any-
one who believes in democracy. 

VII. The Growth in the Contingent Workforce. 
There has also even been a growing trend of small employ-

ers to get rid of their regular employees, making them less vul-
nerable to organizing. More employers are rehiring their employ-
ees as independent contractors or even leasing their workforce. Still 
others are replacing their full-time employees with a temporary 
workforce. This surge in the contingent or peripheral workforce — 
and its long term impact was a major concern to the Dunlop 
Commission in its two Reports. Today, there are more than 30 mil-
lion contingent workers, comprising between 25-30% of our total 
workforce. 

ilk This area is further complicated by the NLRB inconsistent 
application of the Greenhoot Doctrine, 205 NLRB 250 (1973). In 
that case the NLRB held that employees of joint employers may 
not be placed in the same bargaining unit absent the consent of both 
employing entities. See also, Hexacomb Corporation, 313 NLRB 
983 (1994). 

Fortunately, this rather odd line of cases — treating workers 
doing the same thing in the same location similar to employees of 
a multi-employer group — may be coming to well-deserved inter-
ment. The Board is currently sitting on several cases raising the 
Greenhoot issue. 

VIII. The TEAM Act — Company Unions in New Clothes. 
Not content with a law that does not protect worker rights to 

organize, some employers are continuing to promote an amendment 
to section 8(a)(2) known as the TEAM Act in this session of 
Congress. In the name of promoting employee involvement pro-
grams, Congress is considering authorizing employers to establish 
employee committees even where they deal with wages, hours, and 
working conditions. The only safeguards under the TEAM Act is 
that such committees could be formed to defeat an organizing drive 
and that employers cannot execute labor agreements with such com-
mittees. If that is not giving away the sleeves off your vest, what 
is? Everyone supports giving employees a voice in workplace deci-
sions — the real question is whether that voice will be indepen-
dent and democratically selected. 

Recent decisions of the NLRB show that the current law is no 
cal impediment to legitimate employee involvement programs. In 

Stoody Co., 320 NLRB No. 1, (1995) the Board held that the phrase 
"dealing with" implied a continuing pattern discussion involving 
of mandatory bargaining subject. Thus an employee involvement 
committee discussion of vacation scheduling on but one occasion 
was found not to violate section 8(a)(2). In Vons Grocery, 320 

NLRB No. 5, (1995) the NLRB held that a quality circle was not 
a labor organization even when it developed a dress code and an 
accident program. 

Except for making organizing a felony, I cannot imagine a bet-
ter device for stopping organizing cold than passage of the TEAM 
Act. Employers could hand-pick an employee committee and 
then engage in a charade of discussing conditions of employment 
— giving workers the appearance of having employee concerns 
addressed by management. 

As Senator Robert Wagner put it in 1934: "The greatest 
obstacle to collective bargaining is employer dominated unions. The 
very first step toward genuine collective bargaining is the aboli-
tion of the employer dominated union as an agency of dealing with 
grievances, labor disputes, wages, rules or hours of employment." 
(Legislative History of NLRA, Vol. 1, p. 15,78 Cong. Record 3443). 

Fortunately President Clinton agrees and has promised to veto 
the TEAM Act if it is passed by the U.S. Senate. 

IX. Election Problems 

My one sentence guideline for employer conduct during an 
organizing drive is "no threats, no promises, business as usual." 

The NLRB has recently held that an employer interfered 
with an election by offering employees, not otherwise scheduled 
to work, two hours pay to come in and vote. Broward County 
Health Corp., 320 NLRB No. 28 (1995). The NLRB concluded 
that the pay was more than just transportation costs and that vot-
ers might feel obligated to repay the employer by voting against 
the union. 

In Midland National Life Insurance Co., 263 NLRB 127 
(1982), the NLRB announced that it would no longer police the truth 
or falsity of pre-election statements. 

However, an exception exists "where a party has used forged 
documents that render voters unable to recognize propaganda for 
what it is." AWB Metal, 306 NLRB 109 (1992). 

Conclusion. 

We will continue to debate the nuances of each new NLRB 
and Supreme Court decision. We will use the tired old language 
of "balance," "level playing field," and "another swing of the pen-
dulum." Lawyers and consultants will keep track of respective elec-
tion wins and losses and successful appeals. But I submit that NLRB 
organizing drives are not sporting contests with the same teams hav-
ing a rematch at some future date. NLRB elections involve real peo-
ple, with families whose lives are sometimes permanently altered 
by what occurs in the election contest. It is just not a game for the 
ordinary worker. Participation in a decision concerning collective 
bargaining should not involve fear, threats or economic coercion. 
I have no problem with an election contest devoted to the pros and 
cons of union representation. I have yet to see one of these enlight-
ened debates. Indeed, I have never heard of any employer anywhere 
willing to debate with a union in front of prospective voters. 

The sad fact is that the NLRA promises, but does not protect, 
the right of workers to exercise a truly free and uncoerced choice. 
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KEY WITNESS 
DEPOSITIONS IN 

EMPLOYMENT LITIGATION: 
THE PLAINTIFF 
PERSPECTIVE 

Sheldon J. Stark 

Stark and Gordon 

I. 	Defending the Plaintiff's Deposition: Plaintiff needs to under-
stand that despite the informality of the setting, the taking of 
his or her deposition is one of the most critical moments in the 
proceedings, since most cases are settled or dismissed with-
out ever going to trial. 

A. 	Understanding the defendant's rationale for deposing plaintiff: 

1. Why is plaintiff being deposed? 

a. The defendant is attempting to develop summary dis-
position/judgment material; not for an opportunity to 
feel plaintiff's pain. Accordingly, plaintiff must be ever 
alert to answering questions and not having a con-
versation with defense counsel. 

b. Discovery: Defendant seeks to learn everything there 
is to know about the plaintiff and his/her case in order 
to defend the action and refute plaintiff's claim. 

c. Pinning plaintiff down to story. Defense counsel wants 
to ensure that plaintiff cannot change the story or 
claims at trial. 

d. Evaluation of plaintiff as a witness: what will be the 
jury reaction? How credible, likeable and sympa-
thetic is plaintiff going to be? Arguably, this is the sin-
gle most important aspect of the deposition. At the end 
of the day, does defense counsel believe the plaintiff 
can motivate a jury to find in his/her favor? 

2. 	At the same time, plaintiff needs to understand that this is 
not the time to be the star witness for the prosecution's case. 

a. This is not the time for plaintiff to squeeze every 
possible fact out of his/her memory at great emotional 
cost. 

b. The questions must be answered; the key facts that war-
rant defeat of summary disposition/judgment must be 
presented; but this is not the time to win over defense 
counsel to the other side of the table. 

c. Plaintiff should not be allowed to have "a conversa-
tion" with defense counsel. Plaintiff should only 
answer defense counsel's questions. 

B. Pre-meeting materials should be supplied to plaintiff: Coun-
sel rarely spends as much time preparing plaintiff for depo-
sition as plaintiff wants or needs; nor as much time as the cir-
cumstances actually warrant. Most plaintiffs have never gone 
through the process before. They have as many questions about 

what is going to happen as they have about the particular facts - 
and problems of their case. They also have high levels of anx-i __., 
iety, and require reassurance and support. 

1. 	Plaintiff can be assisted and reassured, and at the same time, 
better prepared for meeting with counsel by submission 
of materials in advance of the deposition. 

a. Many plaintiffs benefit from reviewing a plaintiff's 
deposition from another case, just to see what the pro-
cess is like; how questions get asked; how the proce-
dure flows. It is useful, therefore, to provide plaintiff 
in advance with a deposition transcript where counsel 
believes the plaintiff handled him/herself well under 
fire. (Permission of the plaintiff should first be 
obtained.) This should be done in advance of meeting 
counsel for final preparation. 

b. Many good articles have been written about preparing 
the plaintiff for deposition. They appear in TRIAL, the 
magazine of the Association of Trial Lawyers of 
America; Litigation, the publication of the Litigation 
section of the ABA; the National Employment 
Lawyer's Association Quarterly Supplement; and 
others. Counsel should retain such articles and supply 
them to clients prior to deposition, so that the plain-
tiff can begin thinking about the process in a con- . 
structive, rather than a fearful way; long before th • 
scheduled appointment with counsel to discuss depo . 
sition preparation. 

2. Like so many things, the more time devoted to approach-
ing the deposition, the more likely it is to have a satisfactory 
conclusion. Where plaintiff is supplied in advance with 
materials, the more focused can be the meetings with plain-
tiff to prepare for the actual deposition itself. 

C. 	Preparation materials for the plaintiff's deposition. At the key 
meeting with plaintiff to get ready for deposition, counsel 
should have assembled a number of key documents likely to 
be used by opposing counsel. 

I. The complaint 

a. Is it accurate? 

b. Is plaintiff familiar with it? 

2. Plaintiff's Answers to Interrogatories 

a. Are they honest and accurate? 

b. Have any significant charges occurred since they 
were submitted? 

3. Key documents produced or turned over to defense counsel 

a. How did plaintiff obtain them? 

b. What significance does plaintiff believe they have to 
the case? 	 Ipv 

4. Files obtained in discovery of and concerning the plaintiff. 

a. Has plaintiff seen them? 

b. How does plaintiff explain them and what is plaintiff's 
version. 
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OD. Deposition guidelines: People who have never been through 
the process do not understand that trying to handle a deposi-
tion in the same way they handle conversations in their lives 
is a recipe for disaster. Competent cross-examiners quickly 
learn how to turn conversational characteristics of a witness 
against them in the course of a deposition proceeding. Wit-
nesses, and in particular, plaintiffs, must be provided with an 
approach to answering deposition questions that will not get 
them into trouble. 

1. 	All witnesses need to understand the importance of telling 
the truth. 

a. Telling the truth, even admitting mistakes, is key to 
effective persuasion. Plaintiff can ill afford to be 
found being less than truthful on any subject. 

b. No little white lies allowed, even though most people 
rely on them from time to time to get through their 
lives. 

c. How certain is the plaintiff? When is "I don't know," 
the truth? When are "educational guesses" permissible? 

2. The guidelines: 

a. Understand the question before trying to answer it. 

b. Answer only the question that is asked, without vol-
unteering unnecessary information. 

c. Tell the truth, the whole truth and nothing but the truth. 

d. Interacting with defense counsel. 

e. Making and completing lists. What defense counsel is 
doing when he/she asks, "Anything else?" 

f. Listening to and understanding objections. 

3. Practicing cross examination. No matter how well the 
plaintiff understands what happened, there is no substitute 
for simulating defense counsel's cross examination. Most 
plaintiffs who have lost their jobs, particularly where 
there has been discrimination or harassment, have devel-
oped emotional reactions. Plaintiff is not always thinking 
clearly about his/her case. Moreover, being unfamiliar with 
the law, plaintiffs have rarely thought through the impli-
cations of all the questions that could be asked. Mock cross-
examination assists the plaintiff in understanding the law, 
his or her legal rights, and the deposition process itself. 

4. Depending on the complexity of the facts and the number 
of problems presented by the case, counsel should meet 
with plaintiff well in advance of the scheduled deposition. 
Meeting the witness the morning of the deposition to "go 
over some things" may be too little, too late. 

E. Conclusion: Plaintiff is usually the single most important 

0111 
tion; and to insure that plaintiff fully understands what is going 

witness in the case. Counsel must be ready to spend the time 
it takes to prepare plaintiff for this critical stage in the litiga- 

on and what is at stake. 

H. Deposing the Key Decision Makers 

A. The Order of Depositions:  

1. Should defendant be allowed to depose plaintiff first? Does 
it really matter? See, MCR 2.302(D): "Sequence and 
Timing of Discovery." 

2. Which key decision maker should be deposed first? Start-
ing from the top down; starting from the bottom up. 

B. Enlisting the plaintiff's assistance. 

1 	At the deposition stage of the case, counsel rarely under- 
stands the facts and sequence of events as well as plain-
tiff. 

2. 	Plaintiff should be encouraged to develop lines of cross- 
examination for each witness counsel plans to depose. 

a. Plaintiff is ordinarily yearning to participate in the pro-
cess; and often has given a great deal of thought to what 
he/she would ask if the opportunity were provided to 
be the corss-examiner. 

b. Experience suggests that plaintiff will often think of 
things to inquire about that counsel never dreamed of, 
yet which might be helpful or effective in verifying 
plaintiff's claims. 

c. Providing the material in narrative rather than ques-
tion form. 

C. Developing an outline of defendant's deposition: General 
guidelines. 

1. Lawyers who take a deposition without a note are to be 
wondered at, not copied. In the heat of argument, impor-
tant lines of inquiry may be lost or forgotten. 

2. What is to be achieved with the witness? 

a. It is rare that plaintiff can make his/her case without 
key information from the defense. What information 
does this witness have and how is counsel going to 
extract it? 

b. Pinning the witness down to a story. 

c. Using the witness to verify key aspects of plaintiff's 
testimony. 

d. Sizing the witness up for trial. 

e. Undermining the confidence of the defense. 

f. Learning the organizational structure of the employer; 
and uncovering the reporting structure of the organi-
zation within which plaintiff worked. 

g. Learning how decisions are made in the organization. 

h. Averting summary disposition. 

i. Uncovering documents, writings and other witnesses 
for additional waves of discovery. 

Learning the worst about plaintiff: What will the 
plaintiff bashing look like, and how can it be neutral-
ized, diminished or shown to be pretextual? 

3. What is the best order in which to develop the witnesses 
testimony? What subjects should follow each other; and 
how should each subject be broached initially with the wit-
ness? 

(Continued on page 8) 

• 
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KEY WITNESS DEPOSITIONS IN 
EMPLOYMENT LITIGATION: 
THE PLAINTIFF PERSPECTIVE 
(Continued from page 7) 

4. Thinking through questions for motion practice and trial. 

a. Just as plaintiff's counsel understands that the plain-
tiff is being deposed in part for material that will 
appear in defense counsel's motion for summary 
disposition/judgment, counsel for plaintiff should be 
developing lines of inquiry which can be used to 
defeat the motion; or trump admissions extracted 
from plaintiff. 

b. If counsel plans to use any of the deposition testimony 
at trial, either to be read to the jury as substantive evi-
dence, or to be used for effective cross-examination 
when the witness takes the stand for defendant, the 
questions must be short and simple. 

i. If a question is too complicated, the jury might not 
understand what counsel is seeking to establish. 

ii. If a question has too many parts, it is much more 
difficult to pin the witness down to the single point 
counsel is seeking to bring out. 

iii. Counsel needs to think about how the question and 
answer will look on the page for possible enhance-
ment as a demonstrative aid in opening, closing 
or during the trial. 

D. Materials for deposition. 

1 Gather the documents generated by or for the witness. 
Select those which counsel will use to cross-examine the 
witness. Have the documents organized so they can be 
found and used quickly as the witness testifies. 

2. Prepare lines of cross-examination in order to increase the 
number of contradictions. 

3. Interview witnesses prior to deposition of key decision 
makers to prepare additional contradictions. 

E. Pitfalls 

1. Educating defense counsel and future witnesses. 

2. Opening doors better left unopened. 

3. Retaliation 

4. Use of unfair or "trick" questions: when counsel is his/her 
own worst enemy. 

F. 	Attending the decision maker's deposition. 

1. Listen carefully to the answers. Don't be so anxious to for-
mulate the next question that you miss a key opening. 

2. Be flexible. If an opening is presented, follow up on it 
rather than waiting for another opportunity when counsel 
has completed the pre-prepared material. 

3. Rely on the court reporter. Everyone resents the lawyer who 
carefully records in his/her notes virtually every word 
recited by the witness prior to formulating the next ques-
tion. The court reporter will get it right. Use notes only as 
a building block to develop a point later, or to keep a series 
of dates or sequences of events straight. 

4. Connect with the witness. Try to obtain a feel for how the 
witness answers questions, thinks about issues and to 
what extent the witness holds to racial, gender or age 
stereotypes. Is this someone who was motivated in whole 
or in part by unlawful considerations? 

Special Legal Issues 

A. The obnoxious defense attorney 

1. Limiting the time of the deposition. Five years ago, the 
deposition of plaintiff often took three and four days to 
complete. A twelve day deposition was not unheard of. Few 
judges today will deny a motion for protective order to limit 
the time of a deposition to one and a half to two days max-
imum. MCR 2.306(b)(2). Be proactive. Do not allow 
plaintiff to be deposed until he/she collapses from exhaus-
tion. 

2. Inquiry into embarrassing or private material. Some 
defense counsel routinely ask about matters designed to 
embarrass the plaintiff or expose matters that should be le 
confidential. The theory is that the plaintiff will consider 
dropping his/her claims; or be so softened up by the pro-
cess that plaintiff loses focus during the balance of the 
deposition. MCR 2.302(C) protects witnesses from "annoy-
ance, embarrassment, oppression, or undue burden or 
expense . . ." 

3. Deposition Misconduct. Some defense counsel engage in 
improper practices as depositions progress; e.g., changing 
the "authorized corporate representative" just as a key wit-
ness is to be deposed in order to educate that witness. 
Defense counsel may begin instructing a witness not to 
answer certain critical questions without a reasonable 
basis for doing so. Several options are presented: 

a. Immediately call the judge or federal magistrate judge 
assigned and seek to get a ruling then and there by tele-
phone. MCR 2.306(D)(1). 

b. Terminate the deposition until an order can be obtained. 
MCR 2.306(D)(2). 

c. All such objections to the conduct of a party must be 
noted on the record. MCR 2.306(C)(4). 

B. Obtaining documents used to refresh recollection. 

I. In preparation for deposition did the witness review any 
documents to refresh recollection; and was that recollec-
tion refreshed? 

2. The document, even though otherwise privileged or undis-
coverable, may become discoverable if used to refresh 
memory. People v. Schepps, 217 Mich 406, 186 NW 508 
(1922); Webster v. Central Paving Co., 51 Mich App 62; 
214 NW 2d 707 (1974). 



2. The privilege could be waived by inadvertent disclosure. 
Sterling v Keidan, 162 Mich App 88, 412 NW2d 255 
(1987). 

3. "A party who has a privilege regarding part or all of the 
testimony of a deponent must either assert the privilege at 
the deposition or lose the privilege as to that testimony for 
purposes of the action. A party who claims a privilege at 
a deposition may not at the trial offer the testimony of the 
deponent pertaining to the evidence objected to at the depo-
sition." MCR 2.306(D)(4). 

• 
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Questioning the sex harassment plaintiff about prior sexual 
activity. 

1. Plaintiff need not allow defense counsel free rein to 
engage in intrusive, heavy handed exploration of plaintiff's 
entire pre-harassment sex life. 

KEY WITNESS 
DEPOSITIONS IN 

EMPLOYMENT LITIGATION: 
A DEFENSE PERSPECTIVE 

2. The Federal Rules of Evidence were recently amended. See 
FRE 412. 

3. See also, Burns v. McGregor Electronics Industries, Inc., 
989 F.2d 959 (8th Cir., 1993). Non-work place sexual con-
duct not relevant in sex harassment suit involving work 
place. 

D. Protecting privileged information 

1. Defense counsel not permitted to inquire into privileged 
communication between plaintiff and current or former 
counsel. Taylor v. Blue Cross & Blue Shield, 205 Mich App 
644, 517 NW 2d 864 (1994); Devich v. Dick, 177 Mich 
173, 143 NW 56 (1913). 

E. Instructing witnesses not to answer. 

1. Rule often abused. It is only proper to advise a witness not 
to answer a question when it is privileged or covered by 
a protective order. It is not permissible to instruct a wit-
ness not to answer on the grounds of relevancy, hearsay 
or other evidentiary objection. 

2. ". . . [E]vidence objected to on grounds other than privi-
lege shall be taken subject to the objection." MCR 
2.306(C)(4). 

IV. Conclusion 

A. Follow the Golden Rule: Treat witnesses and opposing coun-
sel as you would like plaintiff and yourself to be treated. 

	

0. 	Most advocates treated with respect will respect plaintiff and 
his/her counsel in turn. 

	

C. 	If defense counsel fails to measure up to contemporary stan- 
dards of professionalism, they should be called on their 
behavior and made to pay a price and answer for it.  

Kendall B. Williams 

Gault Davison, P.C. 

I. PREPARATION OF DEFENDANT'S KEY 
WITNESSES 
The biggest mistake that an attorney for a defendant can 

make is to assume that a key witness does not need much prepa-
ration for a deposition. Such an assumption is usually based upon 
the attorney's perception that the witness, a high-ranking employee 
or officer of the company, has deposition experience or is intelli-
gent enough to perform well during a deposition. These individ-
uals often have major corporate responsibilities, and defense 
counsel may have seen them make excellent corporate presenta-
tions or perform very well during rigorous business negotiations. 

Defense counsel must remember that a corporate execu-
tive out of his/her element can be like a fish out of water — They 
can drown and cause an employment litigation nightmare. 

Even the most sophisticated high-ranking corporate officer or 
business owner needs pre-deposition preparation. It is important 
to provide these witnesses with basic deposition preparation even 
if it may appear to be elementary to those who have undergone sev-
eral depositions in the past. 

The goal in the deposition of key defense witnesses is not to 
win the case but, rather, not lose ground and give up points to the 
plaintiff. Key defense witnesses must be made to understand that 
it is a successful deposition if the defendant does not lose ground 
during their depositions. When defense witnesses understand this 
they tend to make fewer efforts to "win" the case or do counsel's 
job, and say too much during the deposition. 

It is generally very beneficial to have witnesses review a video-
tape of the deposition process. There are several commercial depo-
sition preparation videotapes on the market. One that I would sug-
gest is distributed by Knowles Law Book Publishing. This company 
distributes a Trial Lawyer's Video Series and can be contacted at: 

P.O. Box 91104 
Forthworth, Texas 76111-9104 
800-299-0202 

These videotape presentations provide key witnesses with good 
examples of the deposition process and provide support for the 
deposition instructions which you give the witnesses. 

The following is a basic instructional outline for preparing key 
defense witnesses. 

A. GENERAL INFORMATION 

1. DEPOSITION DEFINED 
A deposition is the taking of oral testimony of a party or wit-

ness under oath before trial. A court reporter will be present to record 
the lawyer's questions and your answers which will later be typed 
in the form of a booklet. The deposition may also be videotaped. 

(Continued on page 10) 
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EMPLOYMENT LITIGATION: A 
DEFENSE PERSPECTIVE 
(Continued from page 9) 

2. THE USE THAT WILL BE MADE OF YOUR 
DEPOSITION 

Your conduct and appearance as well as your answers will be 
used by all of the attorneys to evaluate the case before trial and, 
as such, is a settlement tool for both sides. In the event of trial it 
may be used as testimony or it may be used for impeachment on 
cross-examination to try to discredit your testimony by showing 
that it is inaccurate, untrue and is something different than what 
you said on other occasions. 

3. OPPORTUNITY TO REVIEW AND CORRECT 
DEPOSITION 

Although you will have a chance to review and make cor-
rections to your deposition, a lot of corrections would seriously 
undermine your credibility. Therefore, you should try to avoid the 
need for any later changes. If it occurs to you during the deposi-
tion that you have made a mistake, immediately inform the attor-
ney questioning you, and correct it then and there. 

4. DRESS AND APPEARANCE 

Your dress and appearance will affect the other side's evalu-
ation of the appearance that you will make before a jury, so it is 
important that your dress be appropriate to your position in life. 
This is especially true if the deposition notice calls for the depo-
sition to be videotaped. 

5. GENERAL DEMEANOR DURING THE DEPOSITION 

a. Sit up straight 

b. Avoid unnecessary gesturing 

c. Speak up 

d. Do not nod your head for an answer 

e. Do not chew gum 

f. Do not smoke 

g• Do not lose your temper 

h. Be courteous 

No joking or wisecracking 

J. 
	Say "yes" or "no" instead of "uh-huh" and "yeah 

k. Consider the occasion solemn and avoid getting 
"chummy" with opposing counsel. 

B. RESPONDING TO QUESTIONS 

1. NECESSITY OF BEING TRUTHFUL 

The first and most important instruction is to be truthful in your 
answers. This means not only refraining from telling a deliberate 
falsehood, but also means being accurate. Do not guess at your 
answer. If you do not know the answer, admit you don't know. If 
your memory is weak on a matter but you feel you should know 
the answer, admit nonetheless that you do not recall. 

2. UNDERSTANDING THE QUESTION 

If you do not understand the question, ask that it be repeated 
or rephrased. Admit that you do not understand it and ask for an 
explanation.  

3. LIMITING ANSWERS TO QUESTION 

Do not answer beyond the question being asked. Do not tr 
to anticipate the "line of questioning." After you have answered 
the specific question, stop talking and wait for the next question, 
even if the lawyer pauses as though waiting for additional expla-
nations. 

4. VOLUNTEERING INFORMATION 

Many favorable parts of your case may not be gone into. Do 
not feel compelled to volunteer the information. Your case is not 
being tried; only your deposition is being taken. For example, if 
you are asked whether you have the time, the proper answer 
would be "yes" or "no.-  If you respond by stating what time it is, 
you would be volunteering information. At the time of your trial 
the company's attorney will fully develop all the favorable matters. 

5. DO NOT EXAGGERATE 

Do not exaggerate your complaints or any point that you are 
trying to make. It will invariably be turned around and used 
against you. When questioned about the plaintiff's performance, 
limit your response to documented statements and evaluations, and 
things you actually observed. Be truthful and do not make unsub-
stantiated or frivolous criticisms. 

6. PERSONAL BACKGROUND WILL BE EXPLORED 

While many such matters will not be admissible in trial, the 
opposing attorney, is, nonetheless, entitled to inquire on deposi-
tion about such personal things as: 

a. Marital history 

b. Educational background 

c. Religious affiliation 

d. Employment history (including reasons for changing 
employment) 

e. Personal and family income 

f. Previous residences 

g. Any arrests or criminal convictions 

C. QUESTIONS REQUIRING SPECIAL CAUTION 

I. QUESTIONS THAT ASSUME A FACT 

This is the old "have you stopped beating your wife" 
question. Many questions innocently asked may mistakenly assume 
a fact you don't agree with. Be alert to such assumption on the part 
of the lawyer asking the questions and promptly advise him that 
you cannot answer the question asked in that way. 

2. QUESTIONS IN THE ALTERNATIVE 

Sometimes a question is asked in the alternative such as 
"Was the traffic heavy or light." Such a question assumes it is one 
or the other and in fact it may be somewhere in between. A ques-
tion such as "was it blue or green" denies any other alternative and 
can thus be misleading to the witness. 

3. PARAPHRASING BY THE OPPOSING LAWYER 

Some attorneys attempt to summarize a witness' testimony Nth 
a particular subject and repeat it back and ask the witness if thaW 
is what he is saying. It is rarely summarized exactly as you said 
it, and just a missing word or two can make a big difference. Lis-
ten carefully to such restatement of your words and resist giving 
an unqualified "yes" when you are asked if that is what you 
have said. 
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4. CASE DISCUSSIONS 

• Do not be defensive and guarded if you are asked who you 
ave talked to about the case. It is perfectly natural and proper to 

have discussed the case with the company's attorney, family and 
similar people. It is equally appropriate that you might have 
reviewed plaintiff's deposition transcript beforehand, or looked at 
personnel file documents. 

5. OBJECTIONS TO DEPOSITION QUESTIONS 
Never ask your lawyer during the deposition "Do I have to 

answer that question." If the question is objectionable (which is 
rare in depositions), the company's attorney will object without your 
having to ask. 

6. QUESTIONS BY THE COMPANY'S ATTORNEY 
In most cases the company's lawyer will not have any ques-

tions to ask you. If erroneous information or impressions have been 
given during your testimony, the company's attorney may decide 
to correct the record, but that is about the only reason for such ques-
tions. 

Listen to each word and question very carefully. Keep in mind 
plaintiff's theory and what plaintiff's lawyer will try to get you 
to admit. 

6. Do not guess. If you do not know — say so. If you do not 
remember — say so. 

7. Choose your words very carefully. Take your time. Remem-
ber someone (a judge or jury) may read your testimony and 
hold you to your words. 

8. Think very carefully about the significance of your answer 
before you testify as to important items. 

9. Never adopt plaintiff's lawyer's restatement of your testimony. 
If the plaintiff's lawyer says, "let me summarize". . . or . . . 
"Is it fair to say, then, that what you have said is" . . . 
BEWARE: Always put your testimony in your own words. 
The proper response: "I believe I said 	 

10. Do not refer to corporate policies or procedures unless nec-
essary and certainly do not assume to speak for the corpora-
tion as to the precise meaning of its policies or procedures. 

11. Do not refer to any documents of any kind unless it is abso-
lutely imperative to do so. 

12. Do not tell the plaintiff's lawyer who to talk to in order to obtain 
information. 

13. Do not argue with the plaintiff's lawyer. Counsel for the 
company is paid to fight the battles where necessary. 

14. 

1111 15. If you are confused about something ask for a break and we 
will discuss it. 

16. If you get tired, do not admit to anything just to get it over — 
i.e. don't throw in the toweL Ask for an adjournment and we 
will continue the deposition on another day. 

17. Listen to the objections of the company's lawyer. Sometimes 
they are hints as to problem areas or tricky questions. Think 
through the question and potential answer. 

18. If the company's lawyer objects to a question as compound, 
complex, confusing, etc. . . . that means your lawyer thinks the 
question is designed to trick you or designed cleverly to read 
poorly no matter how you answer. Therefore, when you hear 
such an objection do not say: "it's ok I can answer it." 
Instead, trust the lawyer's instincts and ask the plaintiff's lawyer 
to repeat the question or rephrase or just tell him you do not 
understand the question as phrased. 

19. If you make a mistake — i.e. if you misspeak. . . correct it 
yourself as soon as possible. Don't wait to talk to your lawyer 
because then it looks as though your lawyer has testified instead 
of you. 

20. Remember! This deposition is your testimony under oath. 
Make sure it clearly reflects your view in your words. 

21. If the plaintiff's lawyer makes an accusation towards you that 
you regard as garbage, do not be afraid to tell the plaintiff's 
lawyer that it is rubbish. 

22. Do not be shy. If you truly believe you bent over backwards 
to help the discharged plaintiff, for example, say so. If you 
warned the discharged plaintiff on numerous occasions, say 
so. Do not limit yourself to a specific number simply because 
plaintiff's lawyer tries to pin you down. 

23. If you have any questions about the procedure or substance 
of the case or the deposition, ask the company's lawyer. Your' 
job at your company is not be be a witness so it is under-
standable if this is new to you and some aspects of the depo-
sition or the litigation system may be unclear. Please ask. The 
lawyers do this so often it is second nature and sometimes we 
forget what things may be confusing to the "first-time" wit-
ness. So, again, please ask. Every question you have is impor-
tant to us. 

24. Last but not least: Always tell the truth. In litigation hon-
esty is not the best polity it is the only policy. 

II. TAKING PLAINTIFF'S DEPOSITION 
There are essentially two key purposes of taking the plaintiff's 

deposition in employment litigation. They are: 

I. 	Evaluation of the plaintiff— plaintiff's appearance and pres-
entation before a jury. 

2. 	Discovery of evidence which will support and provide ammu- 
nition for a motion for summary disposition, and/or ascertain 
the extent of the plaintiff's evidentiary arsenal or ability to fend 
off such a motion. 

During the plaintiff's deposition defense counsel should first 
determine if the plaintiff has been prepared for the deposition by 
plaintiff's counsel, and if so, the extent of such preparation. In some 
cases it is clear that the plaintiff has not been prepared at all by plain-
tiff's counsel, and that the plaintiff is not even aware of the claims 
asserted in the complaint, or facts which support the claims. In some 
instances, the plaintiff has been prepared but is not prepared for 
detailed probing questions by defense counsel. In these cases, coun-
sel for the defense has a chance for a home run. If the plaintiff has 
been adequately prepared, then plaintiff's deposition is essentially 
an evaluation tool. 

(Continued on page 12) 

D. DEFENSE DEPOSITION CHECKLIST 
1. Be professional. 

2. Be careful. 

3. Do not volunteer information. It is not our job to educate plain-
tiff's lawyer. 

0
45.. Be brief. 

Pause before you answer a question to give the company's 
lawyer time to object. 
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The following is a descriptive summary of tactics and sug-
gested methods of taking a plaintiff's deposition in an employment 
case. it is important for defense counsel to remember the mission 
to be accomplished in taking the plaintiff's deposition. Defense 
counsel must be prepared and stay focused when taking plaintiff's 
deposition. Typically, you only get one bite at the apple. Make it 
count. 

I. PRE-DEPOSITION DISCOVERY 

a. Interrogatories 

b. Document production requests 

c. Subpoenas — prior employment and medical information 

2. FILE REVIEW 

a. Personnel files 

b. EEOC and MDCR files 

c. MESC, including hearing transcripts 

3. DEPOSITION STRATEGIES 

a. Calm the plaintiff if he or she is nervous. Rid the plain-
tiff of any fear of the deposition process and defense 
counsel. 

b. 	If the plaintiff is antagonistic then reciprocate. Create anger 
and fear in the plaintiff. 

c. 	Test the plaintiff's memory of the past. 

1) Lock down only key inconsistencies and ignore those 
which are meaningless. 

d. Review all fact allegations in complaint. 

1) Push for specificity regarding facts of an incident 

2) Establish key dates and time periods 

3) Review statements contained in any written docu-
ments prepared by the plaintiff. 

e. 	Try to box the plaintiff in. Get the plaintiff to establish "all 
that occurred" and summarize for the plaintiff on the 
record "all that occurred." 

1) Discrimination 

2) Handicap condition 

3) Ability to do the job 

4) Comparable employees 

5) Loss of consortium 

g. Interrogate the plaintiff regarding embarrassing facts 
found in pre-deposition discovery. Let the plaintiff know 
that you are aware of these things, and that it is possible 
that these embarrassing facts may be disclosed in public 
at trial. 

RECONCILING THE ADA 
AND MHCRA WITH THE t  

NLRA AND PERA 
John R. Runyan 

Sachs, Waldman, O'Hare, Helveston, 
Bogas & McIntosh, P.C. 

A. Statutory references. 

I. 	ADA Section 102 (42 USC 12112) 

SEC. 102. DISCRIMINATION. 

(a) GENERAL RULE. — No covered entity shall discrim-
inate against a qualified individual because of the dis-
ability of such individual in regard to job application pro-
cedures, the hiring, advancement, or discharge of 
employees, employee compensation, job training, and 
other terms, conditions, and privileges of employment. 

(b) CONSTRUCTION. — As used in subsection (a), the 
term "discriminate" includes — 

* * * 

(2) participating in a contractual or other arrangement or 
relationship that has the effect of subjecting a covered 
entity's qualified applicant or employee with a disabil-
ity to the discrimination prohibited by this title (such relak  
tionship includes relationship with an employment o 
referral agency, labor union, an organization providing 
fringe benefits to an employee of the covered entity, or 
an organization providing training and apprenticeship pro-
grams). 

2. 	ADA Section 501(b) (42 USC 12201(b)) 

SEC. 501. CONSTRUCTION. 
(b) RELATIONSHIP TO OTHER LAWS.—Nothing in this 

Act shall be construed to invalidate or limit the remedies, 
rights, and procedures of any Federal law or law of any 
State or political subdivision of any State or jurisdiction 
that provides greater or equal protection for the rights of 
individuals than are afforded by this Act. 

3 	MHCRA Section 210(b) [MCLA 37.1211(b)] 

A person may, under this article, do one or more of the fol-
lowing: 

"(b) Apply different standards of compensation, or different 
terms, conditions, or privileges of employment pur-
suant to a bona fide seniority or merit system, transfer 
system, scheduling system, assignment system, or atten-
dance plan if those standards of compensation or terms, 
conditions or privileges of employment are not a sub-
terfuge to evade the purposes of this article." 

B. Legislative history. 

1. 	ADA—House Report (Education and Labor Committee) 
No. 101-485(H), p.73, reprinted in 1990 USCCA Newsii 
pp. 345-46: 

"The section 504 regulations provide that a recipient's 
obligation to comply with this subpart [employment] is 
not affected by any inconsistent term of any collective 
bargaining agreement to which it is a party.' 45 CFR 
84.11(c). The policy also applies to the ADA. Thus, an 
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• 

• 

employer cannot use a collective bargaining agreement 
to accomplish what it otherwise would be prohibited from 
doing under this Act. For example, a collective bargaining 
agreement that contained physical criteria which caused 
a disparate impact on individuals with disabilities, and 
were not job-related and consistent with business neces-
sity could be challenged under this Act. 

The collective bargaining agreement could be relevant, 
however, in determining whether a given accommoda-
tion is reasonable. For example, if a collective bargain-
ing agreement reserves certain jobs for employees with 
a given amount of seniority, it may be considered as a fac-
tor in determining whether it is a reasonable accommo-
dation to assign an employee with a disability without 
seniority to the job. However, the agreement would not 
be determinative on the issue. 

In other situations the relevant question would be whether 
the collective bargaining agreement articulates legitimate 
business criteria. For example, if the collective bar-
gaining agreement lists job duties, such a list may be 
taken into account in determining whether a given task 
is an essential function of the job. Again, however, the 
agreement would not be determinative on the issue. 

Conflicts between provisions of a collective bargaining 
agreement and an employer's duty to provide reasonable 
accommodations may be avoided by ensuring that agree-
ments negotiated after the effective date of this title con-
tain a provision permitting the employer to take all 
actions necessary to comply with this legislation." 

2 	ADA—Senate Report (Committee on Labor and Human 
Resources) No. 101-116, p. 32. 
"An employer cannot use a collective bargaining agree-
ment to accomplish what it otherwise would be prohib-
ited from doing under this legislation. For example, a col-
lective bargaining agreement that contained physical 
criteria which caused a disparate impact on individuals 
with disabilities and were not job-related and consistent 
with business necessity could be challenged under this 
legislation. 

The collective bargaining agreement could be relevant, 
however, in determining whether a given accommoda-
tion is reasonable. For example. if a collective bargain-
ing agreement reserves certain jobs for employees with 
a given amount of seniority, it may be considered as a fac-
tor in determining whether it is a reasonable accommo-
dation to assign an employee with a disability without 
seniority to that job." 

C. Regulatory references 

1. 	Regulations to Implement the Equal Employment Pro- 
visions of the ADA, 29 CFR 1630(b) 

"(b) Contractual or other arrangement defined. The phrase 
contractual or other arrangement or relationship 
includes, but is not limited to, a relationship with an 
employment or referral agency; labor union, including 
collective bargaining agreements; an organization 
providing fringe benefits to an employee of the covered 
entity; or an organization providing training and appren-
ticeship programs." (Emphasis added) 

2 	Regulations to Implement the Equal Employment Pro- 
visions of the ADA, 29 CFR 1630.15(e)  

"(e) Conflict with other federal laws. It may be a defense 
to a charge of discrimination under this part that a chal-
lenged action is required or necessitated by another 
Federal law or regulation, or that another Federal law or 
regulation prohibits an action (including the provision of 
a particular reasonable accommodation) that would 
otherwise be required by this part." 

3 	Regulations to Implement the Equal Employment Pro- 
visions of the ADA, 29 CFR I 630.2(n)(3)(v) 

(The terms of a collective bargaining agreement are 
relevant evidence in determining whether a particular 
function of a position is "essential,-  such that a qualified 
individual with a disability must be able to perform it, 
with or without reasonable accommodation.) 

4. Regulations to Implement the Equal Employment Pro-
visions of the ADA, 29 CFR 1630.15(d) (Appendix to 
Part 1630 -Interpretive Guidance on Title I of the Amer-
icans with Disabilities Act) (The terms of a collective bar-
gaining agreement may be relevant to the determination 
of whether a proposed accommodation would constitute 
an "undue hardship.") 

5. EEOC Technical Assistance Manual on the Employment 
Provisions (Title I) of the ADA, issued January, 1992 by 
the U.S. EEOC, p. 11-17 

"e. 	The terms of a collective bargaining agreement 

Where a collective bargaining agreement lists duties to 
be performed in particular jobs, the terms of the agree-
ment may provide evidence of essential functions. How-
ever, like a position description, the agreement would be 
considered along with other evidence, such as the actual 
duties performed by people in these jobs." 

6. EEOC Technical Assistance Manual on the Employment 
Provisions (Title!) of the ADA, issued January, 1992 by 
the U.S. EEOC, p. 111-16 

"The terms of a collective bargaining agreement may 
be relevant in determining whether an accommoda-
tion would impose an undue hardship. 

For example: A worker who has a deteriorated disc con-
dition and cannot perform the heavy labor functions of 
a machinist job, requests reassignment to a vacant clerk's 
job as a reasonable accommodation. If the collective bar-
gaining agreement has specific seniority lists and require-
ments governing each craft, it might be an undue hard-
ship to reassign this person if others had seniority for the 
clerk's job. 

However, since both the employer and the union are cov-
ered by the ADA's requirements, including the duty to 
provide a reasonable accommodation, the employer 
should consult with the union and try to work out an 
acceptable accommodation. 

To avoid continuing conflicts between a collective bar-
gaining agreement and the duty to provide reasonable 
accommodation, employers may find it helpful to seek 
a provision in agreements negotiated after the effective 
date of the ADA permitting the employer to take all 
actions necessary to comply with this law. (See Chapter 
VH.)" 

(Continued on page 14) 
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7. 	EEOC Technical Assistance Manual on the Employment 
Provisions (Title I) of the ADA, issued January, 1992 by 
the U.S. EEOC, pp. VII-11 - VII-12. 

"7.11(a) Collective Bargaining Agreements 
Labor unions are covered by the ADA and have the same 
obligation as the employer to comply with its require-
ments. An employer also is prohibited by the ADA from 
taking an action through a labor union contract that it may 
not take itself. 
For example: If a union contract contained physical 
requirements for a particular job that screened out peo-
ple with disabilities who were qualified to perform the 
job, and these requirements are not job-related and con-
sistent with business necessity, they could be challenged 
as discriminatory by a qualified individual with a dis-
ability. 

The terms of a collective bargaining agreement may be 
relevant in determining whether a particular accommo-
dation would cause an employer undue hardship. 
For example: If the collective bargaining agreement 
reserves certain jobs for employees with a given amount 
of seniority, this may be considered as a factor in deter-
mining whether it would be an undue hardship to reas-
sign an individual with a disability who does not have 
seniority to a vacant job. 

Where a collective bargaining agreement identifies func-
tions that must be performed in a particular job, the agree-
ment, like a job description, may be considered as evi-
dence of what the employer and union consider to be a 
job's essential functions. However, just because a func-
tion is listed in a union agreement does not mean that it 
is an essential function. The agreement, like the job 
description, will be considered along with other types of 
evidence. (See Chapter IL) 

The Congressional Committee Reports accompanying the 
ADA advised employers and unions that they could 
carry out their responsibilities under the Act, and avoid 
conflicts between the bargaining agreement and the 
employer's duty to provide reasonable accommodation, 
by adding a provision to agreements negotiated after the 
effective date of the ADA, permitting the employer to take 
all actions necessary to comply with the Act." 

D. Regulatory developments 

	

. 	Memorandum of Understanding Between the General 
Counsel of the National Labor Relations Board and the 
Equal Employment Opportunity Commission (undated) 
[mutual referral procedure for coordinating the enforce-
ment of Title I of the Americans with Disabilities Act 
(ADA) and Section 8 of the National Labor Relations Act 
(NLRA)]. 

NLRB General Counsel's Memorandum to Field Per-
sonnel on Potential Conflicts Raised by Americans with 
Disabilities Act (Memorandum GC 92-9), dated August 
7, 1992. 

"An employer's duty to bargain in good faith as defined 
by Section 8(a)(5) and 8(d) of the NLRA forbids an 
employer to change working conditions of employees 
represented by a union without first giving the union 
notice of the proposed change and an opportunity to bar-
gain. Further, during the term of a collective bargaining 
agreement, neither party may alter terms and condi-
tions of employment contained in the agreement with-
out the consent of the other party. Moreover, Section 8(d) 
specifically authorizes parties to a labor agreement to 
refuse to "discuss or agree to any modification" during 
the term of the contract. 

The ADA prohibits covered entities, which include 
employers and labor organizations, from discriminating 
against qualified individuals with a disability because of 
that disability. Among the forms of discrimination pro-
hibited are "not making reasonable accommodations to 
the known physical or mental limitations" of otherwise 
qualified disabled applicants of employees, unless the 
accommodation would impose an "undue hardship" on 
the operation of the business of such covered entity. How-
ever, if an employer unilaterally implements a "reason-
able accommodation" for a disabled employee or other-
wise alters its employment practices so as to change 
wages, hours or other working conditions, its action 
may give rise to a Section 8(a)(5) charge. Discussed 
below are several of the types of violations that may be 
alleged and the factors that may affect the consideration (i 
of whether such a charge would be found meritorious." 

* * * 

E. Case developments 

1. 	Judicial decisions (federal) 

a. School Board of Nassau County, Florida v. Arline, 480 
U.S. 273, 289 n 19 (1987). (Employers have an affirm-
ative obligation to make a reasonable accommodation for 
a handicapped employee. Although they are not required 
to find another job for an employee who is not qualified 
for the job he or she was doing, they cannot deny an 
employee alternative employment opportunities rea-
sonably available under the employer existing policies.") 
(emphasis added) (dicta) (applying Section 504 of the 
Rehabilitation Act of 1973, 29 USC 794). 

b. Transworld Airlines, Inc. v. Hardison, 432 U.S. 63, 79-
83 (1977). (Employer's duty under Title VII of the Civil 
Rights Act of 1964 to make a "reasonable accommoda-
tion" to an employee's religious observance and practice 
did not require it to circumvent collectively bargained 
seniority system by relieving Saturday Sabbatarian from 
Saturday work and ordering more senior employee to 
replace him.) 

c. Benson v. Northwest Airlines, Inc, 62 F3d 1108, 1114 (8th 
Cir, 1995) ("The ADA does not require that Northwest 
take action inconsistent with the contractual rights of other 
workers under a collective bargaining agreement."). 
(citations omitted) 

d. Wooten v. Farmland Foods, 58 F3d 382, 386 (9th Cir 
1995) ("An employer is not required to make accom-
modations that would violate the rights of other employ-
ees. Farmland Foods had no obligation to terminate 
other employees or violate a collective bargaining agree- 
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ment in order to accommodate Wooten, even if it per-
ceived him to have a substantial impairment") (citations 
omitted). 

e. Milton v. Scrivener, Inc., 53 F3d 1118, 1125 (10th Cir 
1995) (summary judgment was properly granted to 
employer where one of the accommodations which 
plaintiffs had proposed — transfer to another job — was 
prohibited by the collective bargaining agreement since 
plaintiffs lacked the requisite seniority.) 

f. Mason v. Frank, 32 F3d 315 (8th Cir. 1994). (Postal Ser-
vice was not required to accommodate disabled, former 
employee by reinstating him to higher level or light duty 
position available to current employees through a bidding 
process based on seniority: "An employer is not required 
to accommodate a handicapped individual in a manner 
that would violate the rights of other employees under 
a legitimate collective bargaining agreement." Id. at 
319) (applying Rehabilitation Act post ADA). 

g. Buckingham v. United States, 998 F.2d 735 (9th Cir. 
1993). (Postal Service employee suffering from AIDS 
requested transfer to another location so that he could 
obtain better medical treatment. The Postal Service 
refused his request, arguing, among other things, that the 
transfer would violate other employees' rights under a col-
lective bargaining agreement. Upholding the district 
court's denial of the government's motion for summary 
judgment, the Ninth Circuit acknowledged consistent 
authority under the Rehabilitation Act that employers are 
not required to contravene the "legitimate employment 
rights of others" under a collective bargaining agreement 
to effect an accommodation. Id. at 741. Here, however, 
the court found the requested accommodation would not 
usurp other employees' contractual rights; the transfer lan-
guage at issue reserved only one in four vacancies for 
senior employees and expressly contemplated that "EEO 
factors" were to be taken into account in filling vacan-
cies. Id. (applying Rehabilitation Act post ADA). 

h. Shea v. Tisch, 870 F.2d 786 (1st Cir. 1989). (Postal Ser-
vice was not required to accommodate employee whose 
anxiety disorder precluded him from driving more than 
15 miles to work by reassigning him to a location closer 
to his home, where such accommodation would have vio-
lated the seniority provisions of the collective bargain-
ing agreement with APWU, which provided that such 
assignments must be bid for and then awarded on the 
basis of seniority.) (applying Rehabilitation Act). 

Carter v. Tisch, 822 F.2d 465 (4th Cir. 1987). (Postal Ser-
vice was not required to accommodate post office cus-
todian who was handicapped by asthma and unable to 
perform his duties by assigning him to permanent light 
duty, where post office did not normally assign perma-
nent light duty to employees who had served less than 
five years, and collective bargaining agreement required 
that employees serve five years before becoming eligi-
ble for permanent light duty assignment.) (applying 
Rehabilitation Act). 

Jasatiy v. United States Postal Service, 755 F.2d 1244 (6th 
Cir. 1985). (Postal Service was not required to accom-
modate visually impaired employee by reassigning him 
to different job in violation of job bidding and seniority 
provisions of collective bargaining agreement: "An 

employer cannot be required to accommodate a handi-
capped employee by restructuring a job in a manner 
which would usurp the legitimate rights of their employ-
ees in a collective bargaining agreement." Id. at 1251-
52 (citations omitted)) (applying Rehabilitation Act of 
1973). 

k. 	Daubert v. United States Postal Service, 733 F.2d 1367 
(10th Cir. 1984). (Postal Service was not required to 
accommodate disabled employee by permitting her to 
perform only part of her job or by transferring her per-
manently to a light duty assignment, where employee had 
been on the job for only 92 days and the collective bar-
gaining agreement permitted only employees with at least 
five years seniority to obtain permanent light duty 
assignment. Id. at 1370.) (applying Rehabilitation Act of 
1973). 

1. 	Lamury v. Boeing Co., 	F Supp 	, 5 AD Cass 39 
(D Kans. 1995) (Employer did not violate ADA when it 
failed to give one of 14 housekeeping positions to for-
mer sheet metal assembler who was diagnosed with 
carpal tunnel syndrome, where all 14 jobs went to other 
employees who had suffered work-related injuries; fact 
that plaintiff's seniority was not given proper consider-
ation may be basis for grievance based on collective bar-
gaining agreement but does not establish disability dis-
crimination). 

Eckles v. Consolidated Rail Corp., 890 F Supp 1391 (SD 
Ind. 1995) (appeal pending) (ADA's reasonable accom-
modation provision does not require that disabled 
employee be accommodated by a job assignment that 
would violate rights of former employees under collec-
tive bargaining agreement's seniority system; however, 
court suggests that "minor departure" from collective bar-
gaining agreement that would not impair the rights of 
other employees might be required). 

n. Rhodes v. Bob Florence Contractor, Inc., 890 F Supp 960 
(D Kans. 1995) (ADA did not require employer to 
accommodate disabled employee by increasing his pay 
for working thirty hours per week to a rate that would 
make his gross pay equal to the amount he earned when 
he was working forty hours per week or to a rate above 
the amount paid pursuant to collective bargaining agree-
ment to other workers performing the same job). 

o. Emrick v. Libbey Owens Ford Co., 875 F Supp 393, (ED 
Tex 1995). (The district court concluded that conflict 
between reassignment of otherwise qualified disabled 
employee and seniority provisions of collective bar-
gaining agreement must be weighed by factfinder in eval-
uating the reasonableness of such an accommodation 
under the ADA. The court also rejected the general rule 
under the Rehabilitation Act that the reassignment of an 
employee in violation of the collective bargaining agree-
ment or seniority system is per se unreasonable.) 

p. Pattison v. Meijer, Inc., 	F Supp 	, 149 LRRM 
3046, 3048 (W.D. Mich. 1995) (Gibson, J). (Employer 
is not required to make an accommodation which would 
violate another employee's rights under a collective 
bargaining agreement.) 

(Continued on page 16) 



Page 16 
	

LABOR AND EMPLOYMENT LAWNOTES 
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MHCRA WITH THE NLRA 
AND PERA 
(Continued from page 15) 

q. 
	Eisfelder v. Michigan Dept. of Natural Resources, 847 

F.Supp. 78 (WD Mich. 1993). (State employer failed to 
reasonably accommodate handicapped employee by 
allowing employee to use annual leave for sick leave time, 
even though employee had previously exhausted med-
ical leave allowed under collective bargaining agreement, 
given that request for accommodation would not have 
required employer to reassign tasks or otherwise affect 
the rights of other workers.) 

2. Judicial Decisions (state) 

a. Betty v. Brooks & Perkins, 446 Mich 270 (1994) (LMRA 
did not preempt black female employee's race and sex 
discrimination claims under Michigan's Elliott-Larsen 
Civil Rights Act since such claims were independent of 
and did not require an interpretation of the collective bar-
gaining agreement between her employer and her bar-
gaining representative.) 

b. Adkerson v. M K Ferguson Co., 191 Mich App 129 
(1991) (same result as Betty involving claim under 
MHCRA). 

c. Lowe v. Ford Motor Co., 186 Mich 675 (1991) (same) 

d. Cuffe v. General Motors Corp., 180 Mich App 394 
(1989) (plaintiff's MHCRA claim was preempted by 
LMRA inasmuch as it was "substantially dependent 
upon an analysis of the terms of his collective bargain-
ing agreement") 

e. Des Jardins v. Budd Co., 175 Mich App 599 (1988) 
(same) 

f. Metro v. Ford Motor Co., 169 Mich App 549 (1988) 
(same) 

g. Courtney v. American National Can Co., 	Iowa 	, 
537 NW2d 681 (Iowa Sup Ct 1995) (Employer reason-
ably accommodated warehouse forklift driver's vision 
disability when it assigned him to machine operator job 
and was not required to assign him to a newly-created 
warehouse position in violation of the contractual bid-
ding rights of other bargaining unit employees.) 

h. Helgerson v. Bridon Cordage, Inc., 	Minn 	, 518 
N.W.2d 869, 3 AD Cases 1079 (Minn Ct App 1994). 
(Employer that assigns employees to job shifts based on 
seniority is not required to assign employee who suffers 
from systemic lupus erythematosus to day shift, since pro-
visions in Minnesota HRA (MHRA) for reasonable 
accommodation do not apply to bona fide seniority sys-
tems that mandate differences in job assignments, and 
while employee contends that employer's reliance on 
seniority system was subterfuge to avoid Act, seniority 
system was in place before he was diagnosed with 
lupus.) 

3. 	Administrative agency determinations 

a. 	NLRB Advice Memorandum — Local 876 United Food 
& Commercial Worker (The Kroger Co.) Case 7-CB-9518 
(Dated June 23, 1993) 

b. EEOC Determination Letter, David S. Lowe and UFCW, 
Local 876, Charge No. 230-93-0710 (Dated September I 
14, 1993) 

c. NLRB Advice Memorandum — Merillat Industries, 
Inc., Case 7-CA-34438(4) (Dated June 14, 1993) 

4. 	Arbitral decisions 

a. John Hopkins Bayview Medical Center, 105 LA 193 
(Bowers, 1995) (Hospital violated collective bargaining 
agreement's non-discrimination clause and ADA when 
it terminated two patient escorts who had sustained 
injuries on the job and who were performing light duty 
work of transporting specimens, even though new tech-
nology had reduced the need for escorts to transport spec-
imens, where hospital did not properly assist employees 
in bidding for other jobs for which they might have been 
qualified.) 

b. Cessna Aircraft Co., 104 LA 985 (Thornell, 1995) 
(Employer did not go far enough in efforts to accom-
modate return to work of employee on leave due to work-
place injury and thereby violated contractual provision 
incorporating reasonable accommodation requirement of 
ADA, where employer terminated employee after she 
refused to undergo "functional capacity" examination.) 

c. American Sterilizer Co., 104 LA 921, 927 (Dissen, 
1995) (Employer did not violate collective bargaining 
agreement which incorporates ADA where it refused tql 
create permanent half-day position for welding inspec-
tor who is unable to work longer than four hours per day 
because of intractable sciatica, where no part-time posi-
tions existed at onset of grievant's disability and employ-
ment of part-time worker would be inconsistent with 
scheduling practices and operational needs of the 
employer.) 

d. Olin Corporation, 103 LA 481 (Helburn, 1994) 
(Employer that permanently eliminated certain warehouse 
clerk positions violated collective bargaining agreement 
when it reassigned disabled junior employee to warehouse 
tool room in preference to more senior employee reas-
signed to lower paying utility pool, notwithstanding 
Employer's argument that it was required to accommo-
date junior employee under ADA.) 

e. Clark County Sheriff's Dept., 102 LA 193 (Kindig, 
1994). 

(County violated collective bargaining agreement when 
it placed diabetic deputy sheriff in first-shift position as 
accommodation under ADA without following required 
shift selection process, even though contract prohibits dis-
crimination because of handicap and county originally 
placed deputy sheriff only temporarily on first shift pur-
suant to settlement with EEOC and state civil rights com-
mission, where more senior employee was denied oppor-
tunity to bid on position and county failed to attempt tc 
find solution compatible with contract and law througt 
discussion with union.) 

f. City of Dearborn Heights, 101 LA 809 (Kanner, 1993) 
(Police department properly transferred grievant fron 
midnight shift as "reasonable accommodation" unde 
ADA for disability due to "brittle diabetes," despiti 
past practice of assigning shifts by seniority and union' 
allegations of undue hardship to operations and to polio 
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officers who wee bumped to other shifts. Under ADA, 
reassignment to shift occupied by senior employee 
constitutes "job restructuring," not "bumping," and 
undue hardship defense is reserved for employer; it is 
undisputed that no other reasonable accommodation 
can be made; life threatening potential of failure to reas-
sign grievant — including stress in family relationships, 
difficulty in adjusting to new eating and sleeping sched-
ules, and unavailability of accustomed recreational pur-
suits — outweighs discomfort of forced transfers to 
senior employees.) 

g. 
	Stone Container Corp., 101 LA 943 (Feldman, 1993). 

(Union that prevailed under collective bargaining con-
tract on grievance protesting employee's out-of-senior-
ity assignment to third shift upon her return from med-
ical leave also would prevail under ADA, assuming 
arbitrator had authority to render decision under exter-
nal law, where only evidence submitted — four short 
medical reports, none of which indicated clear diagno-
sis, and proof of disability payments by insurance car-
rier — does not warrant conclusion that employee was 
suffering from any mental disorder, and her placement 
on third shift constituted special treatment, not just "rea-
sonable accommodation" required by act, since employer 
had never given anyone shift preference to the detriment 
of co-workers and senior incumbents whom employee 
displaced.) 

5. 	Miscellaneous articles 

1. Daner, Debra, "Making Reasonable Accommodations 
under the ADA: A Unionized Employer's Dilemma," 
10 Illinois Pub Employee Relations Rep., No. 3 
(Summer, 1993). 

2. Ervin, Joanne Jocha, "Reasonable Accommodation 
and the Collective Bargaining Agreement under the 
Americans with Disabilities Act of 1990," 1991 
Detroit College of Law Rev. 925 (Fall, 1991). 

3. Hunter, Jerry M. "Potential Conflicts Between Obli-
gations and Unions by the National Labor Rela-
tions Act and the Americans with Disabilities Act," 
13 N III U L Rev 207 (1993). 

4. Note, "Reconciling Conflicts between the Americans 
with Disabilities Act and the National Labor Relations 
Act to Accommodate People with Disabilities," 6 
DePaul Bus. L. J. 387 (1994). 

5. O'Melveny, "The Americans with Disabilities Act 
and Collective Bargaining Agreements: Reasonable 
Accommodations or Irreconcilable Conflicts?", 82 
Kentucky L. J., 219 (1993-1994). 

6. Pritchard, Robert W., "Avoiding the Inevitable: 
Resolving Conflicts between the ADA and NLRA," 
11 Labor Lawyer 375 (Fall/Winter 1996). 

7. Stalhut, Eric H.J., "Playing the Trump Card: May an 
Employer Refuse to Reasonably Accommodate 
Under the ADA by Claiming a Collective Bargain-
ing Obligation?", 9 Labor Lawyer 71 (Winter, 1993). 

NOTES ON LAWYERS- . 
ca. JULY 1, 1850 

Abraham Lincoln 
I am not an accomplished lawyer. I find quite as much mate-

rial for a lecture in those points wherein I have failed, as in those 
wherein I have been moderately successful. The leading rule for 
the lawyer, as for the man of every other calling, is diligence. Leave 
nothing for tomorrow which can be done today. Never let your cor-
respondence fall behind. Whatever piece of business you have in 
hand, before stopping, do all the labor pertaining to it which can 
then be done. When you bring a common law suit, if you have the 
facts for doing so, write the declaration at once. If a law point be 
involved, examine the books, and note the authority you rely on 
upon the declaration itself, where you are sure to find it when 
wanted. The same of defenses and pleas. In business not likely to 
be litigated, — ordinary collection cases, foreclosures, partitions, 
and the like, — make all examinations of titles, and note them, and 
even draft orders and decrees in advance. This course has a triple 
advantage; it avoids omissions and neglect, saves your labor 
when once done, performs the labor out of court when you have 
leisure, rather than in court when you have not. Extemporaneous 
speaking should be practiced and cultivated. It is the lawyer's 
avenue to the public. However able and faithful he may be in other 
respects, people are slow to bring him business if he cannot make 
a speech. And yet there is not a more fatal error to young lawyers 
than relying too much on speech-making. If anyone, upon his rare 
powers of speaking, shall claim an exemption from the drudgery 
of the law, his case is a failure in advance. 

Discourage litigation. Persuade your neighbors to compromise 
whenever you can. Point out to them how the nominal winner is 
often a real loser — in fees, expenses, and waste of time. As a peace-
maker the lawyer has a superior opportunity of being a good man. 
There will still be business enough. 

Never stir up litigation. A worse man can scarcely be found 
than one who does this. Who can be more nearly a fiend than he 
who habitually overhauls the register of deeds in search of defects 
in titles, whereon to stir up strife, and put money in his pocket? A 
moral tone ought to be infused into the profession which should 
drive such men out of it. 

The matter of fees is important, far beyond the mere question 
of bread and butter involved. Properly attended to, fuller justice is 
done to both lawyer and client. An exorbitant fee should never be 
claimed. As a general rule never take your whole fee in advance, nor 
any more than a small retainer. When fully paid beforehand, you are 
more than a common mortal if you can feel the same interest in the 
case, as if something was still in prospect for you, as well as for your 
client. And when you lack interest in the case the job will very likely 
lack skill and diligence in the performance. Settle the amount of fee 
and take a note in advance. Then you will feel that you are work-
ing for something, and you are sure to do your work faithfully and 
well. Never sell a fee note — at least not before the consideration 
service is performed. It leads to negligence and dishonesty — neg-
ligence by losing interest in the case, and dishonesty in refusing to 
refund when you have allowed the consideration to fail. 

There is a vague popular belief that lawyers are necessarily 
dishonest. I say vague, because when we consider to what extent 
confidence and honors are reposed in and conferred upon lawyers 
by the people, it appears improbable that their impression of dis-
honesty is very distinct and vivid. Yet the impression is common, 
almost universal. Let no young man choosing the law for a call-
ing for a moment yield to the popular belief — resolve to be hon-
est at all events; and if in your own judgment you cannot be an hon-
est lawyer, resolve to be honest without being a lawyer. Choose 
some other occupation, rather than one in the choosing of which 
you do, in advance, consent to be a knave. 
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DISCIPLINE & DISCHARGE 
FOR ABSENTEEISM IN THE 
UNIONIZED WORKPLACE 

John G. Adam 
Miller, Cohen, Martens, Ice & Geary, P.C. 

Absenteeism issues confront labor and management every day. 
Discipline and discharge for absenteeism must be reviewed not only 
in light of general arbitral and labor law principles, but also in light 
of the Family and Medical Leave Act of 1993 (FMLA), 29 U.S.C. 
§ 2611 et seq., and the Americans With Disabilities Act of 1990 
(ADA), 42 U.S.C. § 2611 et seq. General issues and principles 
related to discipline and discharge for absenteeism in the union-
ized workplace, with an emphasis on recent cases, and in the era 
of FMLA and ADA, are discussed below. 

I. 	Attendance Policies 

A. Duty to Bargain 
Under the National Labor Relations Act (NLRA), 29 U.S.C. 

§ 141 et seq., and the Public Employment Relations Act (PERA), 
MCLA § 423.210 et seq., absenteeism and tardiness rules are 
mandatory subjects of bargaining. The failure to bargain over atten-
dance rules violates the NLRA, 29 U.S.C. § 158(a)(5). Kroehler 
Mfg. Co., 222 NLRB 1269,91 LRRM 1382(1976) (Employer vio-
lated Section 8(a)(5) of the Act by "implementing a new absen-
tee/tardiness program" without consulting or bargaining with the 
union.); Livingtston Pipe & Tube, Inc. v. NLRB, 987 F.2d 422,428 
(7th Cir. 1993) (Upholding Board order which found that company 
violated the NLRA by "refusing to bargain with the Union after its 
election victory and by unilaterally implementing a new absenteeism 
and tardiness policy" and by discharging two employees for 
alleged excessive absenteeism.) 

"The Board has long held that the subject of attendance 
polices is a condition of employment within the meaning of Sec-
tion 8(d) of the Act and is therefore a mandatory subject of bar-
gaining". Hughes Aircraft Co., 105 LA 1019, 1028 (Richman, 1995) 
(After deferral to arbitration by NLRB, arbitrator ruled that 
employer violated Section 8(a)(5) of the NLRB by its unilateral 
mid-term modification of the attendance program); see also 
Hughes Aircraft Co., 105 LA 1187, 1191 (Concepcion, 1996) 
(Company's unilateral change of attendance plan violated Section 
8(a)(5) of the Act.) 

B. 	Types of Attendance Policies: Fault and No-Fault 
1. There "are two types of attendance and tardiness programs. 

One is the acceptable excuse in the judgment of the employer or 
as required by the Collective Bargaining Agreement which, upon 
presentation, will excuse the absence assuming the employee has 
met the required notice. The second type provides a few excuses 
for absences but allows an employee having difficulty with atten-
dance or tardiness a point leeway before discipline is imposed." 
United Technologies Automotive, 96 LA 758, 761-2 (Morgan, 
1991); but see Carrier Air Conditioning Co., 105 LA 756, 756 
(1995) ("Grievant's attendance constituted chronic absenteeism in 
that he demonstrated an inability to maintain a regular work 
schedule" even though he had not "accumulated enough points for 
disciplinary termination.") 

2. No-fault plans, a relatively "new phenomenon", provide 
for discipline after a certain number of absences, regardless of the 
reason for the absence. G. Roumell, Jr., Roumell's Primer on 
Labor Arbitration (Sixth Ed. 1986) at 74. 

C. 	Jointly Negotiated Attendance Policies 

Some employers and unions negotiate an attendance policy 
part of a collective bargaining agreement, or incorporate it by re 
erence. As to an attendance policy contained in the CBA, there 
no duty to bargain over a proposal to modify the agreement du 
ing its term under Section 8(d) of the NLRA. See Hughes Aircra.  
Co., 105 LA 1019, 1029 (Richman, 1995). And, even if not pa 
of CBA itself, a well-established attendance policy may rise to ti 
level of a past practice which "can reach the level of contractm 
status", meaning it cannot be changed unilaterally. Snap-On Tool 
105 LA 752, 755 (Fowler, 1995). 

D. 	Employer-implemented Attendance Policies 
1. Some employers unilaterally establish a "no-fault' atter 

dance policy which incorporates a corrective disciplinary systei 
culminating in termination" after a specified number of occurrence 
Conagara Corn Processing, 105 LA 440, 441 and 105 LA 76 
(Pelofsky, 1995). The employer has a duty to bargain over such 
policy and any later changes. Snap-On-Tools, 105 LA 752 (Fowle 
1995) (Company violated contract by unilaterally modifyin 
absenteeism policy in effect for 15 years by changing meaning ( 
"monthly" to mean any 30 day period instead of a calendar mont] 
Arbitrator rejected Company's argument that it can unilateral] 
change an attendance policy finding that "the practice between if 
parties, extending over 15 years, as well as the note attached to if 
absentee policy itself, makes it incumbent upon the Company 
bargain this matter with the Union.") 

2. Some arbitrators believe that "no-fault" plans conflict wil 
a "just cause standard of discipline." See M. Hill, Jr. and A. Sin 
cropi, Management Rights (1986) at 69. Arbitrators "often tempi 
these plans by imposing a de facto just cause requirement in if 
case before them." Unions argue that the "case must be judge( 
pursuant to the concept of "just cause". Conagara Corn, 105 L 
at 444; see Roumell's Primer at 74. Even under no-fault, arbitr 
tors may look at excuse. See Dixie Crystals Brands, unpublish( 
(Gerhart, January 9, 1996) (Employee was reinstated even thoui 
she violated no-fault attendance policy due to multiple trag 
events in her life.) 

E. 	Are attendance rules subject to challenge in arbitration whe 
no employee has been disciplined? 
I. 	Yes. When attendance rules are unilaterally promulgati 

or revised, "they may be challenged through the grievance pr 
cedure on the grounds that they violate the contract or that they a 
unreasonable, unfair, arbitrary or discriminatory". Allen Dairy Prc 
ucts, 97 LA 988, 991 (Hohn, 1991); Mead Containerboard, 11 
LA 1069, 1070 (Goodman, 1995) ("The Company did not via 
the terms of the Labor Agreement when it implemented the Abse 
tee Control Program") 

2. No. A grievance alleging that the employer's revis 
attendance policy violated the CBA was held not arbitrable wh( 
"no employee has been disciplined" and "to speculate how t 
employer might interpret and apply this standard would do an inji 
tice to all concerned parties". Wackenhut Services, Inc., 91 LA 134 
1347 (Hardbeck, 1988). 

F. 	Impact of FMLA and ADA 

1. Family Medical Leave Act of 1993 (FMLA), 29 U.S.( 
2611 et seq. 
a. FMLA leave cannot be counted against an emplo: 

under any attendance program, fault or no-fault. "A 
leave granted under this act, whether paid or unix 
cannot be considered part of the employee's attenda 
record for purposes of imposing disciplinary actior 
is therefore most important that any absence quali 
ing under the act be recorded as such on the employ( 
attendance record." A. Kasun and B. Wise-Johns 
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Discipline: Employer's View (Chapter 16 in Michigan 
Public Employment and Labor Relations Law 
("MPELRL")) (1994 Ed.) at 251. 

b. Intermittent leave for "serious health condition" of 
employee, or employee's spouse, child or parent. 29 
U.S.C. * 2613(b). Examples of intermittent leave 
which can be taken in blocks of time as little as "an 
hour or more to several weeks", "would include leave 
taken on an occasional basis for medical appoint-
ments, or leave taken several days at a time over a 
period of six months, such as for chemotherapy". 29 
C.F.R. * 825.203(c). 

c. No rigid rules need be followed or magic words used 
by employee to effectively assert right to FMLA 
leave. 29 C.F.R. * 825.302(c); Manuel v. Westlake Poly-
mers Corp., 2 WH Cases 2d 1569, 1995 U.S. App. 
Lexis 27753 (5th Cir. 1995) (Court held that FMLA 
"does not require an employee to invoke the lan-
guage of the statute to gain its protection when noti-
fying her employer of need for leave for a serious 
health condition".) 

2. Americans With Disabilities Act (ADA), 42 U.S.C. * 
12101 et seq. 
a. Price v. S-B Power Tool, SAD Cases 277, 280 (8th Cir. 

1996) (Employer did not violate ADA by discharging 
epileptic employee for unexcused absences where 
her "absences were not related to her epilepsy, and she 
does not claim that her epilepsy prevented her from 
calling in to make arrangements for leave time".) 

b. Examples of reasonable accommodation: 
• part-time or modified work schedules 
• reassignment to a vacant position 

• job restructuring 

3. Application of FMLA and ADA by Arbitrators 

a. Determine whether CBA incorporates FMLA and 
ADA or similar state laws (e.g., the Michigan Hand-
icappers' Civil Rights Act, MCLA * 37.1201 et seq.) 
explicitly or implicitly (e.g., contractual prohibition 
against discrimination based on "handicap" or "dis-
ability"). 

b. "In passing upon the issue of reasonableness, the 
Arbitrator may assess the attendance policy in light of 
relevant external law." T Marzetti Co., 91 LA 155, 157 
(Sharpe, 1988). 

c. Some arbitrators say the CBA incorporate laws, such 
as ADA or FMLA, or look to them for guidance. To 
decide if the employee's discharge is for just cause, an 
arbitrator can look to ADA "for guidance." Thermo 
King Corp., 102 LA 612, 615 (1993). Others do not 
consider external law. Multi-Chem, Inc., 102 LA 463, 
469 (Miller, 1994) ("Whether or not the Company vio-
lated the ADA is not within the province of the Arbi-
trator to hear and decide.") 

4. Exhaustion of CBA as prerequisite to ADA lawsuit 
As a general rule, statutory claims, like the ADA, cannot be 

the subject of required arbitration. Alexander v. Gardner-Denver 
Co., 415 U.S. 36 (1974); but see, Austin v. Owens-Brockway 
Glass Container, 5 AD Cases 488 (4th Cir. 1996) (Court dismissed 
ADA lawsuit because union member failed to process her claim 
under CBA, relying upon Gilmore v. Interstate., 500 U.S. 20 
(1991); strong dissenting opinion highlights that majority opinion 
is contrary to Gardner-Denver and later Supreme Court cases.)  

111. Progressive Discipline 
A. "Absenteeism is probably the occasion for progressive 

discipline more than any other type of misconduct." A. Koven and 
S. Smith, Just Cause: The Seven Tests, 420-22 (2nd Ed. 1992) at 
420-22. "Absenteeism is one of the most common grounds for dis-
cipline which comes before arbitrators. Discharge for absenteeism 
does involve the just cause standard. It does involve corrective dis-
cipline, e.g., warnings." G. Roumell, Jr., Roumell's Primer on Labor 
Arbitration (Sixth Ed. 1986) at 72. The "purpose of progressive dis-
cipline is to warn an employee of unacceptable conduct and per-
formance, and to allow an opportunity to improve. Its purpose has 
never been to mechanically apply rules and to punish the employee." 
Grinnel Corp., 92 LA 124, 126 (Kilroy, 1989). 

B. Typical progression: counseling, oral and written warn-
ings, suspension, discharge. 

C. Warning-only system. "Some systems of progressive 
discipline, however, consist of warnings only. Warning-only sys-
tems have been used mostly in connection with absenteeism 
caused by illness, the theory being that such absenteeism cannot 
be treated the same as other violations of plant rules because ill-
ness is an involuntary condition on which suspension could not be 
expected to have a corrective effect." Koven, Just Cause at 62. 

1. Employers should "clearly and unequivocally at each 
step" tell the employee he has not met the employer's atten-
dance standard, what standard must be met in the future 
to avoid further discipline and "at what point further 
absences will result in termination." Koven, Just Cause at 
64-5. 

2. Document warnings in writing. A written record of disci- 
pline should be made, with copies to the employee and 
union. Rohm and Haas, 91 LA 339, 344 (McDermott, 
1988). (Discharge upheld where employee was repeatedly 
warned by "written criticism," meetings in which her 
"attendance record was reviewed," a warning that "her job 
was in jeopardy," and a "three day suspension.") 

D. Last Chance Agreement 
1. "A special addition to progressive discipline is the 'last 

chance' agreement, an understanding among the three 
parties (employer, union, and employee) that no further 
misconduct will be tolerated." Koven, Just Cause at 64. 

2. The agreement should be clear and unambiguous. It 
should clearly be explained to the employee before he signs 
it and signed voluntarily by the grievant. It should have a 
reasonable end date. Butler Manufacturing, 93 LA 441, 446 
(Dworkin, 1989). 

3. Just cause is not a central issue in arbitrating enforcement 
of last chance agreements. Lenzing Fibers Corp., 105 LA 
423, (Sergent, 1995) (In ordinary cases, the company must 
bear the burden of showing just cause and that the penalty 
is appropriate, but in a case addressing enforcement of a 
last chance agreement, the "primary focus of the inquiry 
is the question of guilt, because the level of discipline appro-
priate to the misconduct at issue has already been estab-
lished pursuant to a last chance agreement"); Butler Mfg. 
Co., 93 LA 441, (Dworkin, 1989) ("Last chance settlements 
occur when a company believes it has adequate reason to 
discharge an individual and the union is willing to sacri-
fice contractual entitlement in order to preserve the job"; 
"The last-chance settlement, not the just-cause language of 
the collective bargaining agreement, set the scope of the 
Company's rights relative to this Employee"); but see 

(Continued on page 20) 



Page 20 
	

LABOR AND EMPLOYMENT LAWNOTES 

DISCIPLINE & DISCHARGE FOR 
ABSENTEEISM IN THE UNIONIZED 
WORKPLACE 
(Continued from page 19) 

Drummond Company, Inc., 106 LA 250 (Sergent, 1996) 
(Technical violation of last chance agreement is excused 
where employer did not comply with written-notice require-
ment, grievant's absence was for EAP-recommended treat-
ment and contract recognizes unusual circumstance war-
ranting the exercise of discretion.) 

D. 	Employee Assistance Programs (EAP): alternatives to or 
components of discipline. International Paper, 105 LA 970, 974 
(Duda, 1996) (Since company's "EAP program is separate and apart 
from the disciplinary procedure", and participation in EAP "has not 
immunized an employee from discipline", employee was not 
automatically insulated from discipline for misconduct because he 
was in EAR) 

1. Psychological, medical or personal counseling 

2. Rehabilitation programs and conditions 

3. Alcohol or drug treatment 

III. Distinguishing "Disciplinable" and "Innocent" 
Absenteeism 
A. Work-related or non-work-related injuries. City of 

Zanesville of Ohio, 105 LA 260,262 (Feldman, 1995) (police offi-
cer entitled to seven days of work-related injury leave, non-con-
secutively, where contract does not require consecutive days off.) 

B. Medical problems 

C. FMLA-type reason (to take care of spouse or child or par-
ent who has a serious health condition, or because of a serious health 
condition of employee that makes him unable to perform the 
functions of the job, or due to the birth or adoption of a child.) 

D. Death in family 

E. Jury duty 

F. Court appearances, imprisonment. Dunlap Tire Corp., 106 
LA 84 (1996) (LOA was properly denied to employee to serve 
prison sentence where contract authorized leaves for "unusual and 
compelling personnel reasons" since prison is not worthy of sym-
pathy). 

G. Depression, stress or other psychological problems 

H. Car or other transportation problems 

I. Weather conditions 

J. Drug or alcohol problems 

K. Religion 

L. "Hostile work environment" 

IV. Tardiness and Leaving Work Early 
1. Tardiness. While the impact of tardiness on the employer 

is usually not as severe as absence, tardiness can lead to discipline 
and discharge. "In this case, the facts relating to the Grievant's atten-
dance clearly indicate a very poor record, with tardiness being a 
major factor." Rohm and Haas, 91 LA 339,344 (McDermott, 1988). 

2. Call-in rules. "Three-day call-in rules are common under 
a collective bargaining agreement. The purpose of such rules is to 
(1) let the employer know of an employee's absence so the work  

force can be scheduled accordingly; and (2) aid the employer in 
determining whether the absence is excused by the reason advanced 
by the employee for the absence." G. Roumell, Jr., Substantive Arbi-
tral Theory and Practice in MPELRL at 371; James River Corp., 
105 LA 642, 648 (Singer, 1995) ("Even though his failure to con-
tact the plant was the result of call-in procedure problems, said fail-
ure remained an occurrence because the policy is no-fault in 
nature".) 

3. Minimum advance call-in time. Minimum advance call-
in time rules must be reasonable and not impose a significant bur-
den on employees. See Allen Dairy Products, 97 LA 988, 991 
(Hohn, 1991) (Arbitrator found that company's work rule change 
increasing the minimum employee call-in time to report absences 
from one-half hour to two hours prior to the shift "is related to the 
legitimate business purpose of limiting lost production in situations 
of employee absences"). 

4. Leaving Work Early. Leaving work early without per-
mission can subject an employee to discipline. An attendance plan 
normally "does not contemplate employees taking time off at 
will in the middle of a day or after the commencement of a shift". 
United Technologies Automotive, 96 LA 758, 762 (Morgan, 1991) 
(Employees who left plant for personal reasons for one hour were 
properly sent home and not paid for the remainder of the day.); 
Buckeye Steeling Castings, 105 LA 581, 582 (Katz, 1995) 
(Employer did not meet burden of showing employee left "at the 
end of his shift without permission" where only evidence that fore-
man told employee to stay until he was relieved was a "hearsay" 
statement.) 

I 5. Some employers treat early departure as tardiness. Adding 
"early departure to the definition of 'tardy' is reasonably related 
to the legitimate business interest and is reasonable unless employee 
has medical or other legitimate reason". Allen Dairy Product, 97 
LA 988, 991 (Hoh, 1991). 

V. Failure to Report to Work 
A. Failure to notify employer. Many CBAs state that an 

employee is considered discharged if absent from work, without 
notice and without calling in to the employer, for three consecu-
tive work days, or 72 hours, or five consecutive days. See Fairbanks 
Morse Pump Corp., 94 LA 1206, 1209 (Gordon, 1990). Questions 
arise as to when the period begins to run. 

B. Call-In. Call-in procedures to notify the employer of an 
absence should be precise, well-defined, publicized and user-
friendly. Employees should be able to leave messages and should 
be given phone numbers of supervisors to call if call-in is required 
outside normal work hours. 

I. Where "there is at least some reasonable basis to find that 
the grievant had attempted to comply with the notice 
requirement, or that there existed a reasonable excuse for 
not calling in, literal non-compliance with the notice 
requirement will not warrant the penalty of discharge". Jef-
ferson Smutfit Corp., 93 LA 423, 428 (Bankston, 1989) 
(Arbitrator ruled discharge of 16 year employee who noti-
fied "whoever answered the phone" of illness and absence 
was improper where employee had valid medical excuse 
and employer's call-in procedure was inadequate.) 

VI. Improper Uses Of Sick Leave 
A. Medical Excuses. "A medical excuse does not necessar-

ily insulate an employee from discharge for absenteeism". G. 
Roumell, Jr. Substantive Arbitral Theory and Precedent in MPECRL 
at 363. "Despite the myriad reasons, excuses and justifications given 
by the union for this man's many absences from work, the fact 
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remains that he had an incredibly high absentee record". Butler Man-
ufacturing Co., 70 LA 426, 427 (1978). Huntington Plating, Inc., 
105 LA 932, 934 (1995) (Employer did not violate CBA when it 
refused to return repairman, who had a "26 percent absence rate" 
in the absence of any contract language or past practice requiring 
the employer to "maintain a position for an employee who spent 26% 
of his time in an off-work status") The more common problem, how-
ever, is abusing sick leave, discussed below. 

B. Patterns of Abuse. "[I]mproper patterns of sick leave 
usage" may include "absence connected with leaves, absence 
after pay days, absences connected with particular assignments, 
absences on certain holidays, etc." DPOA v. City of Detroit 
(Brown, 1993), cited in A. Kasun and B. Wise-Johnson, Discipline: 
Employer's View MPELRL at 250. 

C. Seven Indicators Of "Abuse". 
"1. Is there a pattern of sporadic one and two day absences? 

2. Is there a pattern of absences (associated with avoiding the 
medical documentation requirement)? 

3. Is time off taken in conjunction with other time off? 

Holidays? 
Weekends? 
Vacation Time? 

4. Does the employee earn a day - then use a day? 

5. Do most of the absences fall on the same day of the 
week? 

6. Do most of the absences fall either at the beginning or end 
of the month? 

7. Do the absences follow pay day?" 

A. Kasun and B. Wise-Johnson, Discipline: Employer's View 
in MPELRL at 249-250; see also DPOA v. City of Detroit, Griev-
ance No. 92 267 (Brown, 1993) ("In the case now before us the 
employer showed a pattern of sick leave usage by officer X that 
was abusive. It is highly unlikely that an officer with relatively good 
attendance throughout the year would just happen to be sick on Hal-
loween for five years in a row. This is a systematic and selective 
use of sick days. Further it is exactly the sort of pattern of abuse 
the city is trying to deter by counseling and its other absence con-
trol regulations."); James River Corp., 105 LA 642, 648 (Singer, 
1995) ("The Grievant is no fool. He remained on the threshold of 
discharge, always one or two points removed from the benchmark 
total of 12, requiring discharge".) 

VII. Investigation of Absences 
A. Requiring reasonable documentation — doctor's note, 

death certificate, subpoena, jury notice form, etc. 

B. Requiring medical examination, subject to reasonable 
cause and ADA, 42 U.S.C. § 12112(d). 

C. Checking directly with employee's doctor. U.S. Steel 
Corp., 40 LA 598,602 (Seitz, 1963) (Where employer had reason 
to doubt validity of doctor's note, employer could have checked 
directly with the employee's doctor to find out if he was ill that day, 
asking the employee to waive confidentiality if necessary. Employer 
cannot simply present to arbitrator "an aura of suspicious cir-
cumstances.") 

D. Phone call to home not sufficient. Pipe Coupling Mfg., 
Inc., 68-1 Arb 98088 (1967) (Employer not permitted to dis-
charge employee for unauthorized leave where investigation was 
limited to one phone call to home to find out if employee was sick  

in bed, as he claimed, especially where only "evidence" that he was 
not sick was a hearsay report that he had "gone off to Canada with 
a lady.") 

VIII. Common Issues In Absenteeism Cases 

A. Conflict between an employer-implemented policy and 
the just cause standard. Union Camp Corp., 91 LA 749, 757 
(Clarke, 1988) ("The Union's primary contention. . . is that the 
attendance, tardiness, and combined standards set out in the Atten-
dance Policy are so rigorous as to be unreasonable"; The Company's 
policy "lacks one element", the "ability of an employee to improve" 
his "record by good attendance".) 

B. Severity of penalty ("The punishment doesn't fit the 
crime"; mitigating circumstances). 

C. Likelihood of "rehabilitation". 

D. Lack of documentation by employer about absences, 
tardiness, warnings, counseling and circumstances surrounding each 
absence. Herzog Transit Services, Inc., 105 LA 993, 996 (Terrill, 
1995) (Although employer did not violate CBA when it put record 
of verbal reprimand in employee's personnel file without giving 
a copy to employee or union, it "might be useful, however, if the 
Company provided employees and the Union with copies of 
recorded verbal reprimands"). 

E. Inadequate call-in procedures. 

F. Disparate treatment or lax or inconsistent enforcement of 
rules. See Flynn Firebrick Construction, 98 LA 898, 902 (Wolff, 
1992) ("The Union, nonetheless, contends that there was no just 
cause for the discharge because other employees had been off work 
for illness and been allowed to return to work. Therefore, the union 
claims there was disparate treatment of Grievant.") 

G. Failure of employee to grieve prior disciplines, e.g., 
warnings, counselings or challenge accuracy of points. For exam-
ple, at no point prior to his discharge, "did he ever file any 
grievances over the way points are recorded or the way he is made 
aware that points have been assessed against him, or over 'people 
messing with the postings'"; nor did he confer with his supervi-
sor or others about any problems. St. Vincent Medical Center, 106 
LA 117, 120 (Richard, 1996). 

H. Whether an absence or tardiness should have been treated 
as a FMLA leave or should be protected under ADA or Michigan 
Handicappers' Civil Rights Act, MCLA §37.201 et seq. 

I. Lack of notice of changes in attendance pplicy. See 
Conagara Corn Processing, 105 LA 440, 445 (Pelofsky, 1995) (The 
arbitrator found "that the meeting announcement did not give 
employees fair notice that attendance at the safety meeting was now 
meaningful for the purposes of the attendance policy".) 

J. Validity of after-the-fact excuses. St. Vincent Medical Cen-
ter, 106 LA 117, 122 (Richard, 1996) (employee's failure to raise 
reason for absence — "old industrial back injury had recurred" — 
until after he was fired, permitted termination where employee had 
been subject to progressive discipline). 
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FORMATION OF 
THE LABOR PARTY 

OF THE 
UNITED STATES 

The founding convention of the Labor Party of the 
United States was held on June 6-9 in Cleveland, Ohio. 
The convention was organized by Labor Party Advocates 
(LPA). LPA literature describes the organization's phi-
losophy: 

WHAT IS LABOR PARTY ADVOCATES? 

As political defeats such as NAFTA. GATT, striker 
replacement and health care and labor law reform made 
it clear that the current political system has failed work-
ing people, a group of diverse labor union officials 
decided it was time to organize a labor-based political 
party. International and local unions conducted mem-
bership polls and found that more than half the respon-
dents agreed with the mission of Labor Party Advocates 
(LPA). Four international unions — Oil. Chemical and 
Atomic Workers, United Electrical, Radio and Machine 
Workers, Brotherhood of Maintenance of Way Employ-
ees and International Longshoremen's and Warehouse-
men's Union — and hundreds of locals and districts 
have endorsed LPA officially. 

Our vision is an America with good jobs at decent wages, 
laws that protect our rights to organize and to strike, tax 
policies to ensure that the wealthy and corporations pay 
their fair share and fair health, pension and education ben-
efits that cannot be taken away. A society with justice and 
economic security for all. 

WHAT WILL THE LABOR PARTY DO? 

The Labor Party will he a vehicle through which local 
union members, the unorganized, the unemployed and 
others can challenge the political agenda of corpora-
tions and debate how best to restore a proper balance of 
power among the government, the corporations and the 
people. The Labor Party will initially be a non-electoral 
organization. The Labor Party will not be an alternative 
to COPE or AFL-CIO state or local bodies. These groups 
will carry on their activities, electoral and otherwise. The 
AFL-CIO will endorse and campaign for candidates in the 
1996 election. Our efforts will in no way interfere. 

Those interested in information about LPA or the Labor 
Party can write Labor Party Advocates, P.O. Box 53177, 
Washington, D.C. 20009-3117. 

RECENT DECISIONS BY U. 
SUPREME COURT WILL 

LEAD TO MORE AGE 
DISCRIMINATION AND 

ERISA LITIGATION 
Robert M. Vercruysse 

Vercruysse, Metz & Murray, P.C. 

AGE DISCRIMINATION 

A unanimous U.S. Supreme Court has ruled that to prese 
prima facie (i.e. triable) case of age discrimination an emplo 
is not required to show that he was replaced by someone outs 
the above-40 age group protected by the Age Discrirninatioi 
Employment Act. The employer had urged adoption of a "bri 
line" test that would block the claim of a worker when he has b 
replaced by a younger person who is himself age 40 or over, 
therefore falls within the protected class. In rejecting this argum 
the Supreme Court concluded that replacement by some 
younger than the plaintiff will suffice to trigger the employer's t 
den of production in light of the allegation of discriminat 
based on age, according to the court 

In 1978, James O'Connor began working for Consolida 
Coin Caterers Corp., a North Carolina firm that supplies vend 
machines and cafeteria services. In July 1990, the company eli 
mated his job as a regional general manager of a sales territory ci 
ering parts of North Carolina and Virginia. One year earlier, he I 
received a record $37,000 bonus based on profits generated wit 
his territory. The company claimed O'Connor was not selected 
one of the two remaining regions because of unsatisfactory p 
formance. His replacement was 40 years old. 

O'Connor filed suit, but the U.S. District Court for the Wt 
em District of North Carolina found that he had failed to pn 
either direct or circumstantial evidence that he was fired becai 
of his age. 

By a divided vote, the U.S. Court of Appeals for the Fou 
Circuit agreed that a trial was not warranted. The court stressed t 
O'Connor was not replaced by someone under age 40. It furtl 
discounted the significance of alleged remarks by supervisor 
Williams that O'Connor was too old. The court found that till 
comments, including a remark about the need for "some you 
blood" were not made in the context of terminating O'Connor 
were not probative of discrimination. 

In adopting the position advocated by the Equal Employm 
Opportunity Commission that discrimination is barred even wl 
all the employees fall within the protected age group, the Supre 
Court reversed the ruling of the U.S. Court of Appeals for the Fou 
Circuit in favor of Consolidated Coin Caterers Corp. 

In a five-page decision, Justice Antonin Scalia observed t 
the language of the act "bans discrimination against employi 
because of their age, but limits the protected class to those who 
40 or older. The fact that one person in the protected class has I 
out to another person in the protected class is thus irrelevant, 
long as he has lost out because of his age." 
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The Court found that an inference of an illegal discriminatory 
nm otive should not be found when another worker is insignificantly 
ounger (i.e., a 40-year-old replaced by a 39-year-old). Scalia 

described as very thin evidence the replacement of a 68-year-old 
by a 65-year-old. "Because the ADEA prohibits discrimination on 
the basis of age and not class membership, the fact that a replace-
ment is substantially younger than the plaintiff is a far more reli-
able indicator of age discrimination than is the fact that the plain-
tiff was replaced by someone outside the protected class." This 
ruling leaves to the lower courts the question of what is "sub-
stantially younger". (O'Connor v. Consolidated Coin Caterers 
Corp., US SupCt, No. 95-354, 4/1/96). 

ERISA 

In March, the U.S. Supreme Court handed employers another 
disappointing decision. In Varity v. Howe, a divided Court (6-3) 
ruled that federal law does allow benefit plan participants and ben-
eficiaries to sue on their own behalf - not just on behalf of the plan 
- for breaches of fiduciary duty. 

Background — The Employee Retirement Income Security 
Act (ERISA) governs the establishment, operation, and termina-
tion of "employee benefit plans" - a term that encompasses both 
retirement and welfare benefit plans (including health plans) 
sponsored by an employer. One of the most difficult and contro-
versial areas of ERISA - and one that has generated a host of lit-
igation in recent years - is the area of "fiduciary responsibility." 

IP An employer that sponsors a benefit plan often wears two hats 
- that of employer and that of a plan fiduciary. When the employer 
is wearing its "fiduciary" hat (i.e., it is performing "fiduciary" func-
tions related to the plan) it must act in accordance with the fidu-
ciary duty rules of ERISA. But when the employer is wearing only 
its employer hat (i.e., it is acting only as an employer and is not 
acting as a fiduciary), it is not subject to those rules. As you can 
imagine, when it comes to plan-related actions, it is often difficult 
to distinguish when an employer is acting as an employer and when 
it is acting as a plan fiduciary. 

It is this very situation - an employer wearing two hats - that 
led to litigation in Varity v. Howe. 

The Case — Massey-Ferguson, Inc., a farm equipment man-
ufacturer, was a wholly owned subsidiary of Varity Corporation. 
In 1986, under a reorganization plan it called "Project Sunshine," 
Varity spun off certain unprofitable divisions of Massey into a new 
company, Massey Combines (MC). Varity then convinced 1,500 
Massey employees to transfer to MC and to MC's health plan. 

Unbeknownst to the employees, MC was on shaky financial 
ground - it was later determined that the company was insolvent 
on the day it was created. Soon after the transfer, MC went 
bankrupt, resulting in a loss of health benefits for the 1,500 trans-
ferred employees and some 4,000 retirees who were transferred to 
MC's health plan without their knowledge. The employees and 
retirees sued Varity for breach of fiduciary duty under ERISA. 

The basis for the lawsuit was a series of statements Varity made 
at a special meeting held to persuade the employees to make the 
transfer. At the meeting, employees were shown a videotape and 
given several documents, all of which contained numerous state-
ments about the "bright future" of MC and assurances that the 
employees' benefits would "remain unchanged" after the transfer. 
In truth, the purpose of "Project Sunshine" was to put all Varity's 

bad eggs in one basket - MC. Contrary to its assertions to employ-
ees, Varity foresaw from the outset the possibility (indeed, the prob-
ability) that MC would fail. 

The district court and the U.S. Court of Appeals for the 
Eighth Circuit ruled that Varity was acting as a fiduciary when it 
held the employee meeting and that the statements made in the 
meeting violated its fiduciary duty to act solely in the interest of 
plan participants and beneficiaries. Both courts also held that 
ERISA granted each employee and retiree the right to sue Varity 
to obtain an individual remedy for the breach (which in this case 
amounted to $800,000 in back benefits and reinstatement in the Var-
ity health plan). 

The Supreme Court's Decision — In reviewing the lower 
court decisions, the Supreme Court focused on three legal ques-
tions. 

	

1. 	Was Varity Acting As a Fiduciary When it Misled the 
Employees? ERISA allows an employer to "wear two hats" - that 
of employer, and that of a plan fiduciary - so long as the employer 
adheres to fiduciary standards when wearing its fiduciary hat. As 
this case demonstrates, one of the dangers of wearing two hats is 
that you can be wearing both hats at the same time. If that is the 
case, your conduct must conform to fiduciary standards. In this case, 
the Supreme Court agreed with the lower courts that Varity was act-
ing both as an employer and as plan administrator (which is a fidu-
ciary role) when it made the statements at issue. It based this deci-
sion on four factors: 

• the factual context in which the statements were made - they 
were made at a meeting where a primary topic of discus-
sion was plan benefits 

• the plan-related nature of the activity - Varity gave the 
employees detailed plan information to help them decide 
whether to remain with the plan 

• the authority held by those who made the statements to com-
municate as fiduciaries with plan beneficiaries 

• under the circumstances, reasonable employees could have 
thought Varity was communicating to them both as 
employer and as plan administrator 

Varity made three arguments to the contrary, each of which the 
Court rejected. First, the Court disagreed with Varity's argument 
that only statements required to be made, either by ERISA or the 
plan documents, constitute plan administration. Varity next argued 
that statements about MC's future had nothing to do with the plan 
and so could not have been made in a fiduciary capacity. Again, 
the Court said no, finding that all of the statements were made for 
a plan-related purpose (to convince employees of the security of 
their benefits) and, therefore, qualified as plan administration. 
Finally, Varity insisted that conveying information about the like-
lihood of benefits being terminated is no different than actually ter-
minating the plan (which the Court has previously found to be a 
non-fiduciary act). No, said the Court, while Varity could have ter-
minated the plan (since it had reserved the right to do so in plan 
documents), it could not deceive employees about the fin= of their 
benefits. 

	

2. 	Did Varity Violate a Fiduciary Duty? The Court found 
it easy to answer this question. ERISA requires fiduciaries to dis-
charge their duties solely in the interest of plan participants and ben-
eficiaries. "To participate knowingly and significantly in deceiv- 

(Continued on page 24) 
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SUPREME COURT WILL LEAD TO 
MORE AGE DISCRIMINATION AND 
ERISA LITIGATION 
(Continued from page 23) 

ing a plan's beneficiaries in order to save the employer money at 
the beneficiaries' expense is not to act solely in the interest of the 
participants and beneficiaries." 

3. 	Does ERISA Authorize Lawsuits to Obtain Individual 
Remedies for a Fiduciary Breach? Varity argued (and, before the 
Court's decision in Varity, some lower courts had agreed) that 
ERISA permits an individual to sue for a fiduciary breach only to 
obtain a remedy for the plan - e.g., to compel a dishonest fiduciary 
to return embezzled funds. The Court disagreed with Varity's 
reading of the statute and expressly held that ERISA does autho-
rize lawsuits for individual remedies for a fiduciary breach. 

The Moral of the Story — This decision clearly makes it eas-
ier for workers to file lawsuits claiming an employer acted dis-
honestly with respect to a plan-related matter. And, while the deceit 
in this case was quite egregious, the Court's ruling opens the door 
for lawsuits over employer conduct of a much less flagrant nature. 
The Court did see fit to caution lower courts to allow this remedy 
only as a last resort, but, as critics of the decision have noted, it is 
the fact of litigation itself - regardless of the outcome - that raises 
the cost of providing benefits and may ultimately cause fewer 
employers to continue doing so. (Varity Corp. v. Howe, US. 
SUPCI, No. 94-1471; 1996 U.S. Lexis, 1954.) 

Both the O'Connor and Varity decisions will provide more 
work for labor and employment lawyers. 

SOME BOOKS FOR THE 
ARBITRATION 

PRACTITIONER RELEVANT 
TO VIOLENCE IN THE 

WORKPLACE 
Stanley T Dobry 

Arbitrator 

Description: Written from the union's vantage, but good solid 
thought and research. A good book on disciplinary awards pu 
lished by the Bureau of National Affairs, as found in the Labor 
Arbitration Reports in a decade. Hundreds of citations are 
found in the forty-three general classes of disciplinary offenses. 
Topics are as general as defining "just cause," or as obscure 
as moonlighting, car parking disputes or religious excuse. 
Many subjects are broken down into subclasses. Well worth 
the nominal cost, if you can find it. Articulates arbitration stan-
dards governing particular discipline. 

Bornstein, Tim and Ann Gosline Labor and Employment Arbitration 
(New York: Matthew Bender & Co. 11 Penn Plaza, New York, N.Y. 
(800) 833-9844; 1995). 

Pages: I can't count that high. Their numbering is idiosyncratic. 
But three huge volumes. 

Cost: ($400 including first year's upkeep — last annual 
upkeep was $279.31, including CD Rom Search Master) 

Description: In my opinion, this is now the definitive treatise 
on every subject. Scores of chapters are written by some of 
the great arbitrators. Unfortunately, the quality of the chapters 
is uneven, ranging from grades of "C" to "A+." Nevertheless, 
this is even better than the Elkouris' How Arbitration Works, 
especially in its comprehensive treatment of specific disci-
plinary issues [Elkouri simply lists disciplinary cases by 
nature of the offense and citation to the LA reports[. Becaus 
of their relevance to the subject matter of this seminar, and their 
overall excellence, two sections deserve special mention. 
Arbitrator Margery Gootnick does yeoman work in giving a 
pragmatic and comprehensive analysis of "Violence and 
Horseplay." Professor Arnold Zack will give you new insight 
into the topic of "Just Cause and Progressive Discipline." Some 
contract issue chapters, e.g., benefits for retirees, give a won-
derful amalgam of law (statutory and common), juxtaposed 
against arbitral decisions. Insight is a rare commodity. Don't 
arbitrate without this set. Even better, if you maintain an annual 
subscription, you also get it on CD Rom to use on your com-
puter for another twenty bucks. 

Bureau of National Affairs Editorial Staff: Grievance Guide 
(Washington D.C.: The Bureau of National Affairs, Eighth Edition, 
1992). [BNA Books, BNA Distribution and Customer Service Cen-
ter, 9435 Key West Avenue, Rockville, MD 20850. (800) 960-1220] 

Pages: 457 Cost: $32.00 

This bibliography is primarily focused on violence in the work 
place. However, the listed sources are of more general use. Even 
if the reader decides not to purchase the books (or can't find them), 
it is good to know that they exist, and that they can be found in the 
library. Like life, arbitration is an open book exam. Good advocacy 
requires good research. 

Beeler, Duane: Discipline & Discharge (Chicago: Union Repre-
sentative, 430 S. Michigan Avenue, Chicago, IL 60605, 1978). 

Pages: 225 Cost: $6.00 (When I bought it; out of print and I 
can't find the company anymore, so you would have to try a 
search through a used book seller.) 

Description: A guide for employers and unions on the com-
mon law of grievance arbitration. As the editor states in his 
preface, arbitrators may not set binding precedent in their 
awards and rulings on individual grievances, but their rulings 
on particular issues tend to follow a semi-predictable pattern. 
This book analyze arbitral awards over the years. A good guide 

Alp to mainstream decisions. Note, however, that studies of pub 	' 
fished decisions suggest that if you limit your reading t 
decisions reported in the Labor Arbitration Reports (the 
"LAs" published by B.N.A.) you are not getting a view of arbi-
tration that is like the real world. On the other hand, if you also 
consult with CCH's Labor Arbitration Awards (cited as 
"ARB"), you will be exposed to verisimilitude. 
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__--.., Coulson, Robert, Alcohol, Drugs and Arbitration (1987, New 
York, American Arbitration Association, 140 West 51st Street, New 
York, New York 10020-1203 (212) 484-4009) 

Pages: 200 Cost: $9.95 

As President of the AAA, Bob Coulson has learned a lot about 
labor arbitration. He writes in a style that is readable to lay-
men, and gives his perspective of the arbitrators and their deci-
sions. Good stuff on the policy issues: e.g., how do you 
define a "chronic abuser." A relatively easy read, but antiquated 
on the technology discussions. 

Denenberg, ha Schneider and R.V.: Alcohol and Other Drug 
Issues in Arbitration, (Washington D.C.: The Bureau of National 
Affairs, 1991). 

Pages: 404 Cost $47.00 

Description: An update of ha Denenberg's 1983 classic (but 
not a best seller), Alcohol And Drugs: Issues In The Workplace. 
This covers the same ground as the original plus it now 
emphasizes arbitrator's decisions on employee involvement 
with alcohol or drugs. A technical text in some areas, the author 
succeeds in bringing real understanding to an area of arbitra-
tion that is often beyond the expertise and experience of 
arbitrators, scientists, laymen and lawyers alike. One of the 
leading books in an area of increasing concern. It offers 
negotiators, particularly, alternatives to traditional disciplinary 

4 .— 	and arbitration approaches, which don't work well. 

A comprehensive look at arbitrators' handling of alcohol and 
drug issues, including such issues as evidence of recovery, last 
chance agreements, issues of proof, validity and use of test 
results. 

Elkouri, Frank, and Edna Asper: Resolving Drug Issues (Wash-
ington D.C.: The Bureau of National Affairs, 1993). 

Pages: 486 Cost: $55.00 

Description: From the people who wrote How ARbitration 
Works, this is the most comprehensive and ambitious volume 
on the subject. I commend to you for close reading the Sec-
tion on the "safety-sensitivity" factor in mandatory drug test-
ing cases. 

Hill, Marvin, Jr., and Sinicropi, Anthony V.: Evidence in Arbitra-
tion, Second Edition. (Washington, D.C.: The Bureau of National 
Affairs, Inc., 1987). 

Pages: 465 Cost $54.00 

Description: Improved, and greatly expanded over the first edi-
tion. Hill and Sinicropi are insightful and analytical. Exten-
sive citations to cases, including those published in CCH. This 
book transcends the technical niceties that fixate lawyers, and 
looks at the big picture: e.g., due process considerations; 
hearsay, etc.; discussion of evidence as to the meaning and con-
struction of the contract; discussion of weight to be accorded 
other proceedings (whether criminal or in some forum such 
as a worker's compensation tribunal), etc. But for all of that, 
it is a pragmatic book. For example, the section on alcohol/drug 
evidence includes sections on arbitral standards, lay obser-
vations, real evidence and chain of custody problems, refusals 
to take a test for alcohol or drug use (and potential inferences 
that are sometimes drawn), drugs and drug groupings, and 

available tests. I especially like the author's statements at the 
end of each section where they tell you "we think the better 
rule is. . ." This is a fundamental and thought provoking book. 

Hill, Marvin, Jr., and Sinicropi, Anthony V.: Remedies in Arbi-
tration, (Washington, D.C.: The Bureau of National Affairs, Inc., 
1981). 

Pages: 372 Cost: $56.00 

Description: Remedies should not be an afterthought at an arbi-
tration hearing. For example, if there wasn't just cause for a 
discharge, what should the remedy be? Should it include set 
offs for unemployment compensation, or increases for lost 
overtime by an employee who rarely showed up for work any-
way? An excellent text covering the most important area of 
arbitration. Advocates may win the hearing, but can still lose 
when a poor or improper remedy is awarded. This is especially 
true where parties do not actually deal with the issue on the 
record at the hearing. Because this is the area where arbitra-
tors can innocently do the most damage based upon an incom-
plete understanding of the record, it is important for the 
advocate to completely understand what an arbitration has the 
power to award. Topics include "Remedies in Discharge and 
Disciplinary Cases," (which includes the problems of "cre-
ative" remedies by arbitrators), "Arbitral Authority to Reduce 
Discipline," "Remedies in Nondisciplinary Cases," and "Exter-
nal Law as a Remedy in Labor Arbitration." Exhibits some 
great thought on subcontracting remedies. No library is com-
plete without this book. No advocate is as prepared to the fullest 
without having read this book. Essential. 

Hill, Marvin, Jr., and Sinicropi, Anthony V.: Management Rights: 
A Legal and Arbitral Analysis (Washington, D.C.: The Bureau of 
National Affairs, Inc., 1986). 

Pages: 562 Cost: $54.00 

Description: Management rights is a fundamental issue in every 
arbitration. Frequently, it impacts upon the arbitrator's inter-
pretation of the meaning of contractual silence, or the efficacy 
of an alleged past practice. Because the issues are so perva-
sive, the scope of the books is as broad as arbitration. In lucid, 
well-researched prose, it discusses management's right to 
implement and change plant rules, discipline employees, 
conduct medical screenings, hire, layoff, fire, establish job clas-
sifications, change business operations, subcontract and direct 
the work force. The authors' perspective will benefit you every 
time you sit down to consider an issue. Five stars. 

Hill, Marvin F., Jr. and James A. Wright: Employee Lifestyle and 
Off-Duty Conduct Regulation (Washington D.C.: The Bureau of 
National Affairs Inc. 1993). 

Pages: 278 Cost: $45.00 

What should you do about an employee who is involved in a 
fight with a foreman at a bar off duty? Is conviction of drug 
sales off duty grounds for discharge? What about beating a 
spouse or molesting a child? What about a ship's captain con-
victed of drunk driving? This book is primarily about the law 
— constitutions, statutes and court cases. It grapples with the 
tension between the employee's right to privacy and the 
employer's right to run its shop. In just under 100 pages (Chap-
ter 5), it grapples with the standards applied by arbitrators. The 
answers will surprise you. 

(Continued on page 26) 
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SOME BOOKS FOR THE 
ARBITRATION PRACTITIONER 
RELEVANT TO VIOLENCE IN THE 
WORKPLACE 
(Continued from page 25) 

Koven, Adolph M. & Susan L. Smith: Just Cause: The Seven Tests, 
2nd Edition (Washington D.C.: The Bureau of National Affairs Inc. 
1991). 

Pages: 479 Cost: $48.00 

Description: An articulate book, that takes Carol Daugherty's 
opinions (42 and 46 LA) on just cause and really fleshes them 
out. While it is fashionable among arbitrator's to nit pick Arbi-
trator Daugherty's approach, gives new insight into the con-
cepts of notice, reasonable orders and rules, investigation, fair 
investigation, proof, equal treatment, and penalty. Outlines pit-
falls for management to avoid (or fall into). A must for per-
sons involved in the disciplinary process, since it is unlike any 
of the other disciplinary books cited above. Great for a union 
trying to defend an indefensible discharge case. 

Charles R. Coleman and Theodora T. Haynes, sponsored by the 
National Academy of Arbitrators Committee on Research: Labor 
Arbitration: An Annotated Bibliography, 1994) (ILR Press, Cor-
nell University, School of Industrial and Labor Relations, Cornell 
University, Ithaca, NY 14853-3901; telephone (607) 255-2264; Fax 
(607) 255-2755). 

Pages: 271 Cost: $7.00 

Description: A totally revised volume for 1994. An annotated 
reference to 1336 separate articles and books on labor arbi-
tration. Indispensable for serious research in the area. If it 
weren't for new articles and books, one could fairly call this 
the ultimate bibliography. 

Redeker, James R.: Discipline: Policies and Procedures, (Wash-
ington D.C.: The Bureau of National Affairs, Inc., 1983). 

Pages: 280 Cost: Out of print 
(Contact your used book seller) 

Description: The substantive "arbitral law" of discipline. 
What is grounds for discipline and discharge? What elements 
must you prove to fire someone for a particular offense or con-
dition? This book is full of principles and analysis on how arbi-
trators determine the grounds for discipline and the proper size 
of penalty. Even experts will learn from the checklists of just 
cause for particular infractions. Text is full of case citations, 
guidelines, and examples. Begins with disciplinary policies, 
analyzes the traditional system of progressive discipline and 
addresses the new approach of "affirmative discipline.-  Spe-
cific topics are numerous but what makes this book invaluable 
is the clear pronouncement of principles, factual patterns, and 
application. Each case is supported by a large number of actual 
case citations. One of the best books available on discipline. 
Essential; too bad BNA hasn't updated it. 

NEW BOOKS ESPECIALLY ABOUT VIOLENCE 
S. Anthony Baron, Violence in the Workplace, A Prevention and 
Management Guide for Businesses, Pathfinder Publishing of Cal-
ifornia, 458 Dorothy Avenue, Ventura CA 93003 (805) 642-9278, 
$14.95 soft, $24.95 hard. 166 pages. Worth the money. 

Michael Mantell with SteseAlbredit (Foreword by Marvin Runyon. 
U.S. Postmaster General) Ticking Bombs, Defusing Violence in the 
Workplace, Irwin Professional Publishing, 1333 Burr Ridge Park- 
way, Bun-  Ridge, 11,60521 ((*634-3%6, $25.00. 275 pages. Prac-
tical. Probably the most comprelrensiNe book on the subject. 

A BOOK ON TERMINATION GENERALLY 

Robert Coulson, The Termination Handbook, A Book for Those on 
Both Sides of the Firing Line (The Free Pass. Collier MacMillan 
Publishing Company, 1981) 232 pages $15.95. 

Description: This former American Arbitration Association 
President, who is also a lawyer, gives pragmatic advice on how 
to avoid pitfalls in the termination process — for both sides. 
Good discussion of the catastrophic effect of termination on 
an employee's self esteem and life style. and advice on how 
to survive the trauma. Not intended to be a great piece of schol-
arship, it has some helpful suggestions on trying to make 
lemonade when life gives you lemons_ 

A BOOK ON RELATED LEGAL PROBLEMS 

Alfred G. Feliu, Primer on Individual Employee Rights. BNA. 351 
pages $45.00. Tells you much about the legal restrainm on trying 
to protect a work environment; before you commit a minions 
invasion of employees' rights, you might want to give this some 
consideration. 

VIDEOS ON VIOLENCE 

licking Bombs, Violence in the Work Place_ two pert trailing video 
series. 1359 Barclay Boulevard, Buffalo Grove. IL 60080. Call 
"corVision" (800) 537-3130. I haven't seen it and do not know if 
it is any good. 

FOUR ARTICLES THAT ARE WORTH HAVING 

Adams, Maryl, Lisa Davis and Kenn Jennings_ -Employee Rein-
ing: Will It Mean Discharges?' Arbitration Journal. 43 No. 2_ June. 
1988: pp 37-43. In a majority of published awards. tem-Marion for 
employee fighting has been reversed. unless there is both a clear 
rule against fighting and thoroudi (fair) investigation.. Location. 
provocation, disparate penalties. unequal treatment. self defense 
and timing are all cited as mitigating factors_ 

Cramer. Dorothy J.. -Arbitration and Mental Illness: The Issues, 
The Rational, and the Remedies, Arbitration Journal Vol. 35, No. 
3, (September, 1980) 10-21. Subjects include: Discharge for Mis-
conduct Mental Illness and Just Cause; The Issue of Fault; Con-
structive Discharge: Voluntary Resignations; Nondisciplinary Ter-
mination: Discharge or Refusal to Reinstate; Excessive 
Absenteeism, Safety and the Ability to Perform; Incompetency; 
Safety Considerations; Right to Require Examinations; Remedies. 
The thoughts on the impact of safety are important. 

Greenbaum, Marcia L.," 'The Disciplinator.' `the Attic 	and 
the 'Social Psychotrator,' An Inquiry into How ArbinannsIDeal withlr 
a Glievant's Personal Problems and the Extent Do 'Mich They .Affect 
the Award." The Arbitration Journal, DecenibeLIM-Vst 37 No. 
4, 51-64. What should arbitrators do. and abut dip die, du. with 
the troubled employee," Good stuff_ .Arbiemmemihmaskams. 
and you can find out. 
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— Jennings, Ken, "Verbal and Physical Abuse toward Supervision," 

AD4rbitration Journal 28 No. 4 (December, 1975, pp. 258-271. 
This review of 70 published decisions focus on the standards applied 
by arbitrators. 

THREE CLASSICS 

Elkouri, Frank and Edna Asper: How Arbitration Works, [Wash-
ington D.D.: The Bureau of National Affairs, Fourth Edition, 
1985, with cumulative supplement 1985-89 (1991) edited by 
Marlin Volz and Edward Goggin] 

Pages: 873 & 253 	Cost: $110.00 
(Order through BNA Books) 

• 

Description: The classic holy writ of arbitration. You cannot 
adequately practice in arbitration without this book. Updated 
and better written, although it is in some ways a flawed book 
— the section on substantive discipline (e.g., what are the stan-
dards for an absenteeism discharge) is really weak. However, 
lots of new material. Remember: Don't throw away your ear-
lier edition, since this supplements, but does not cite or super-
sede much prior authority, especially citations in footnotes. The 
other problem is that this volume only cites to the Labor Arbi-
tration Awards published by BNA. For practitioners trying to 
predict what arbitrators might actually do in a particular case, 
studies show that reported results are similar to real results only 
when CCH's Labor Arbitration Awards and BNA's Labor Arbi-
tration Reports are aggregated. In my experience, there is a 
great difference between the editorial standards of BNA (who 
tend to view their mission as being "keepers of the set") and 
CCH (who seem to strive for a current sampler of arbitral opin-
ions). You will definitely find different arbitrators reported in 
the two services. Well prepared advocates will broaden their 
searches. 

Note: A 5th Edition of How Arbitration Works should be out 
shortly. While this will be more current, the writer has been 
told by the editors that this book will be more "self-contained" 
and will eliminate all references to all prior editions and 
footnotes. Prior authority will disappear entirely. This is a good 
reason to get the 4th Edition while it is still available. 

Fairweather, Owen: Practice And Procedure In Labor Arbitration, 
(Washington D.C.: The Bureau of National Affairs, Second Edi-
tion, 1983). 

Pages: 808 Cost: $55.00 
(Order through BNA Books) 

Description: This second edition is not only new and improved 
over the original comprehensive text, it is the final word on 
aspects of practice and procedure in arbitration. No library is 
complete without this text. Fairweather moves beyond such 
standard areas as the submission of a case to arbitrate and the 
selection of the arbitrator (although these are dealt with in 
detail). He also includes chapters on enforcement of agreements 
to arbitrate, obtaining stays of arbitration, due process con-
siderations, the use of polygraphs and the right to refuse, the 
impact of "external law" on arbitration, and the vacation, 
enforcement, or correction of awards. Obscure topics include 
reviews by courts, fair representation obligations, and special 
arbitration procedures. Beware, however, for there is a dis-
cernible management bias in the writing, because of its ori- 

gins in Mr. Fairweather's law firm. This text is to practice and 
procedure what How Arbitration Works is to labor arbitration 
generally: a classic. 

Pike and Fischer, Inc.: Steelworkers Handbook on Arbitration Deci-
sions, (Pike and Fischer, Inc., 1981). [No longer published: Pike 
and Fischer, 4600 East-West Highway, Suite 200, Bethesda, mary-
land 20814 (301) 654-6262] 

Pages: 1,232 Cost: Out of print 
(See your used book seller) 

Description: This is an Elkouri style handbook, which was orig-
inally written for Labor and Management Representatives in 
the basic steel industry. It is generally unknown by practitioners 
outside of that industry. However, it is comprehensive and the 
principles are useful for anyone applying a contract. This book 
deals with subjects in an intelligent way, and explains why the 
decisions were made. The reported decisions are predominantly 
by many of the old line umpires, and are the best. You can learn 
a lot about many problems, including citation to many specific 
area involved in discharge cases. The indexing and editing is 
superior to Elkouri. Unfortunately, citations to reported deci-
sions are to other Pike and Fischer Reports, which are not gen-
erally available outside of the steel industry, and are very expen-
sive. However, for the arbitration practitioner, there is gold in 
basic steel. You should own this book, if you can find it. 

NLRB PRACTICE AND 
PROCEDURE 

William C. Schaub, Jr. 
Regional Director, Region 7 

National Labor Relations Board 

In a prior column, I mentioned that there were a number of pro-
cedural changes being considered at the NLRB to help the Agency 
deal with its case backlog and diminishing resources. One of 
those changes involves a modification of the Agency wide system 
of processing unfair labor practice cases and requires the prioriti-
zation of cases based on their impact on the public and employ-
ees involved. At the present time, two-thirds of the Board's 
regional offices have implemented this system of case prioritiza-
tion which we call Impact Analysis. The remaining one-third of the 
offices will begin utilizing this system on June 1, 1996. Region 7, 
including our Grand Rapids resident office, has been operating 
under this system since January 1, 1996. 

It is important that you understand that Impact Analysis is being 
implemented out of necessity. The NLRB has experienced a sig-
nificant backlog of cases in many regional offices. Budget con-
straints have precluded the hiring of additional personnel to 
address this backlog. After extensive study and consideration, it was 
concluded that we could no longer process all cases within exist-
ing time goals. 

Under Impact Analysis, charges will be differentiated based 
upon their relative impact on the public. Cases where resolution 
of the dispute has the greatest urgency will be processed first and 
the time frame for completion of these cases will be consistent with 
the existing time goals. Other cases will be processed in accord-
ance with time goals that have been extended to reflect the reali-
ties of our current and projected budget and staffing situation. We 

(Continued on page 28) 
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recognize that, in ideal circumstances, all cases would receive suf-
ficient resources to ensure immediate resolution. Unfortunately, 
however, the Board's current budget provides fewer resources than 
we have traditionally enjoyed, thereby mandating that we direct 
our efforts in the most efficient and effective manner. Thus, 
Impact Analysis represents a conscious, considered approach to 
maximize the effectiveness of our time and efforts. 

Briefly stated, Impact Analysis includes three categories of 
cases, with Category III considered the highest impact, and Cat-
egory I the lowest. The categorization selection is based neither on 
the identity of the charging or charged party, nor on the section of 
the Act alleged in the charge. Rather, categorization selection turns 
on which cases are likely to have the greatest public impact, 
defined by whether the allegations are most central to the achieve-
ment of the Agency's mission, and/or whether the allegations 
affect significant numbers of employees. An assessment by the 
Region of the nature and scope of the allegations will determine 
initially the time frame and the techniques by which we intend to 
investigate and resolve a given charge. Please be assured that you 
will be advised of our expectations regarding what constitutes both 
timely and appropriate cooperation in the investigation of charges. 
It is also our intention to treat cases of a like nature similarly and 
we will endeavor to handle all matters, within the context of 
Impact Analysis, as expeditiously as our resources permit. I fur-
ther wish to emphasize that both this Region and the NLRB 
remain committed, regardless of category, to maintaining the 
highest possible quality in the decision-making process. 

Impact Analysis applies to cases at all stages of casehandling. 
Thus, a case which continues to be in the highest category after a 
decision is made to issue complaint, will also receive priority treat-
ment in scheduling the unfair labor practice hearing. The category 
of a case may change at the time a decision is made and cases may 
go up or down in category. It is anticipated that the highest cate-
gory cases will be scheduled for hearing within 3 to 4 months. Cases 
in the other two categories will usually take longer to get to hear-
ing. Further, if a Region has a large number of high priority cases, 
it may be necessary to postpone upcoming hearings in lower pri-
ority cases to accommodate the higher impact cases. 

For decades this Region has benefited greatly from the coop-
eration of attorneys and representatives of labor and management. 
Your continued support remains essential if we are to continue to 
provide effective service to you, your clients and the public. I am 
certain you understand the circumstances which led us to devel-
oping a systematic process for determining relative priorities 
among investigations. Likewise, as we assess and refine Impact 
Analysis during this initial implementation period, I welcome your 
comments and reaction. 

I would also like to call your attention to a recent Board deci-
sion, Douglas-Randall, Inc., 320 NLRB No. 14 (1995), where a 
Board panel addressed the issue of the effect of a settlement 
agreement resolving Section 8(a)(5) charges, on the right of 
employees to have processed a decertification petition filed prior 
to the settlement agreement but subsequent to the alleged unlaw-
ful conduct. As you may recall, the Board, in a line of cases begin-
ning with Passavant Health Center, 278 NLRB 483 (1986), 
refused in certain circumstances to dismiss decertification petitions 
after the employer and union had executed a settlement agreement 
obligating the employer to bargain in good faith with the union. 
Regions were required to process the decertification petition 
unless the decertification petitioner agreed to the withdrawal of the  

petition. In Douglas-Randall Inc., the Board overruled Passavant 
and its progeny, concluding that "an employer's agreement to set-
tle outstanding unfair labor practice charges and complaints by rec-
ognizing and bargaining with the union will require final dismissal, 
without provision for reinstatement, of a decertification petition or 
other petition challenging the union's majority status filed subse-
quent to the onset of the alleged unlawful conduct. When the par-
ties reach a collective bargaining agreement during bargaining pur-
suant to a settlement agreement, that conduct will, of course, 
serve as a further bar to the petition...." If a regional director 
believes, however, that an election should be conducted "notwith-
standing the existence of ostensibly meritorious charges..." he/she 
may seek permission from the Board to conduct the election. 

The Local Practice and Procedure Committee continues to meet 
and our next meeting is scheduled for July 18, 1996. I welcome 
any questions or comments you may have for this group which can 
be directed to any member of the Practice and Procedure Committee 
or sent directly to me at the NLRB. 

U.S. SUPREME COURT 
REVIEW 

Lauren A. Rousseau 
Office of General Counsel, 

Ford Motor Company 

Supreme Court Finds Right to Individual Recovery in 
ERISA Breach of Fiduciary Duty Action 

In a six-three decision, the Supreme Court on March 19, 1996, 
held that a plaintiff can recover individual damages in a breach of 
fiduciary duty action under the Employee Retirement Income 
Security Act of 1974 ("ERISA") (Varity Corporation v Howe, 116 
S. Ct. 1065, 134 L.Ed.2d 130). The action arose when the employer, 
Varity Corporation, decided to transfer unprofitable corporate 
divisions to a separately incorporated subsidiary. Varity held meet-
ings with employees of the failing divisions to encourage them to 
change employers and benefit plans. The employees were assured 
that their benefits would remain secure when they transferred, but 
in fact, the subsidiary was insolvent from the day it was created. 
Eventually, the employees who transferred lost their nonpension 
benefits and filed an action asserting that Varity had tricked them 
into changing benefit plans. They sought benefits that they would 
have been owed had they not switched employers, relying on Sec-
tion 502(a)(3) of ERISA, which provides for equitable relief. In 
deciding the issue, the Supreme Court noted that a number of Courts 
of Appeals had held that Section 502(a)(3), when applied to 
breach of fiduciary duty claims, does not authorize awards of relief 
to individuals, but instead only authorizes suits to obtain relief for 
the plan. The Court held that such an interpretation was unneces-
sarily narrow and not in accordance with the broad remedial pur-
pose of ERISA. 

Age Discrimination Plantiff Not Required to Show 
Replacement By Person Under Age 40 

On April 1, 1996, a unanimous Supreme Court held that an 
employee need not show that he was replaced by someone outside 
the above-40 age group protected by the Age Discrimination in 
Employment Act ("ADEA") in order to establish a prima facie case 
of age discrimination (O'Connor v Consolidated Coin Caterers 
Corp., 1996 U.S. LEXIS 2168). The decision reversed a ruling by 
the Fourth Circuit, which had granted summary judgment in favor 
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ite
the employer based in part on the fact that the plaintiff had not 
n replaced by someone under 40. Justice Antonin Scalia, writ-

g for the Court, stated that the Act "bans discrimination against 
employees because of their age, but limits the protected class to 
those who are 40 or older. The fact that one person in the protected 
class has lost out to another person in the protected class is thus 
irrelevant, so long as he has lost out because of his age." However, 
the Court added that discriminatory motive should not be inferred 
where the plaintiff was replaced by someone Insignificantly" 
younger, citing as an example the replacement of a 68-year-old. 
Instead, the Court indicated that to be relevant, the age difference 
had to be "substantial," without defining how much of a difference 
was necessary. 

Supreme Court Leaves Intact Dismissal of Sexual 
Harassment Lawsuit 

On February 20, 1996, the Supreme Court denied review of a 
Ford Motor Company supervisor's claim of sexual harassment, dis-
crimination and retaliation (Rothenbusch v Ford Motor Company, 
116 S.Ct. 975, 133 L.Ed.2d 894). The case arose from the discharge 
of the 18-year employee, who was allegedly harassed by her for-
mer husband, also an employee of the company. The plaintiff 
asserted that despite numerous complaints to management, noth-
ing was done about the harassment. Eventually, the plaintiff and her 
former husband engaged in a shouting match at work, and the plain-
tiff responded by spraying the man with a mace-like substance. She 
was fired and her former husband was reprimanded for violating 

company's sexual harassment policy. The federal district court 
srnissed the plaintiff's lawsuit, and the Sixth Circuit affirmed, char-

acterizing the suit as "the classic story of workplace romance 
turned sour." Arguing against review, Ford noted that the plaintiff 
had misstated the events of the case and that she and her husband 
"used the Ford plant as their personal battleground." Thus, the basis 
for the harassment was not gender, as proscribed by Title VII. 

Supreme Court Denies Review of Title VII Retaliation Claim 
The Supreme Court on April 1, 1996, left intact a decision 

upholding the discharge of an employee who claimed that he was 
fired after reporting a comment allegedly made by a supervisor con-
cerning employees with babies and in wheelchairs (Godby v Elec-
trolux Corp., 1996 U.S. LEXIS 2187). The comment was allegedly 
made to the employee's wife while she was on maternity leave. The 
plaintiff claimed that the supervisor told his wife over the telephone 
that people with babies or in wheelchairs lacked the ideal level of 
commitment to work. The plaintiff, a 20-year employee with the 
company, was fired approximately eight months later. The federal 
district court held that the employer had legitimate, nondiscrimi-
natory reasons for firing him, and that the plaintiff had failed to show 
pretext. The court further held that the seven to eight month gap 
between the plaintiff's complaint and his discharge was too great 
to establish a causal link implicating Title VII. The Eleventh Cir-
cuit affirmed without opinion. 

Supreme Court Declined To Review Claim That Union 
Mishandled Grievance * On April 1, 1996, the Supreme Court denied review of a dis-

arged Ohio truck driver's claim that his union acted in bad faith 
in handling a grievance filed over his discharge (Dushaw v Road-
way Express Inc., 1996 U.S. LEXIS 2195). The plaintiff had been 
employed as a truck driver for the defendant employer for 21 years. 
The company discharged him after a customer complained of a delay 
in the unloading of his truck. The plaintiff argued that he was not 

responsible for the delay and filed a grievance. In the grievance pro-
ceedings, the plaintiff was represented by a union business agent who 
had been critical of the plaintiff in the past and who had failed to call 
a witness to corroborate the plaintiff's version of the facts at a prior 
disciplinary hearing. The federal district court ruled in the plaintiff's 
favor, but the Sixth Circuit reversed, holding that in order to prove 
his breach of the duty of fair representation claim against the union, 
the plaintiff had to prove not only that the union acted in bad faith 
or in an arbitrary or discriminatory manner, but also that the union's 
actions tainted the grievance procedure so much that the outcome 
was more than likely affected by the union's misbehavior. The 
Sixth Circuit held that even if the union had acted in bad faith or in 
an arbitrary or discriminatory manner, there was no evidence that 
this behavior had tainted the proceedings. 

FEDERAL COURTS 
UPDATE 

By E. Sharon Clark 

UNITED STATES DISTRICT COURT — 
EASTERN DISTRICT OF MICHIGAN 

Violations of Employer Policy a Defense to Wrongful 
Discharge Claim 

In Meury v. Connie Kalitta Set-vices/American International 
Airways, Inc., No. 94-73206, 1996 U.S. Dist. LEXIS 3185 (Jan-
uary 31, 1996), the court found that defendant employer AIA did 
not violate Michigan's public policy exception to the presumption 
of employment at will in discharging a pilot who repeatedly vio-
lated its reporting in policies. Plaintiff alleged he was discharged 
for complaining of and refusing to participate in activities that vio-
lated Federal Air Regulations (FAR's), thus coming under the 
Michigan public policy exception to the presumption of employ-
ment at will. 

The three categories of impermissible grounds for discharg-
ing an employee in violation of Michigan policy policy are where 
explicit legislative statements prohibit the discharge, where the rea-
son for the discharge was the failure or refusal to violate a law in 
the course of employment and where the reason was the employee's 
exercise of a right conferred by a well-established legislative 
enactment. Meury argued his situation was within the second and 
third categories. The court agreed that aviation safety is an area of 
great public concern, that FARs have the force and effect of law 
and that pilots have a duty to abide by them. Accordingly, if 
Meury's discharge was because he would not participate in the vio-
lation of FARs, AIA's action would fit into the second public-pol-
icy exception. 

The court followed the McDonnell Douglas approach (McDon-
nell Douglas v. Green, 411 U.S. 792,93 S.Ct. 1817 (1973)) in decid-
ing that AIA's justification for Meury's discharge was legitimate 
and was not a pretext for discrimination. There was no evidence 
of any AIA employee who had made similar complaints and who 
had violated AIA's policies as often as plaintiff did who was not 
fired or demoted. 

(Continued on page 30) 



Page 30 
	

LABOR AND EMPLOYMENT LAWNOTFS 

FEDERAL COURTS UPDATE 
(Continued from page 29) 

Arbitration Clause Enforced 
The enforceability of an arbitration clause was upheld in 

Beauchamp v. Great West Life Assurance Company, et al.. No. 95-
40357, 1996 U.S. Dist. LEXIS 2512 (February 26, 1996), an 
ADEA and Title VII suit alleging age and gender bias. Plaintiff 
signed a Uniform Application for Securities Industry Registration 
("U-4 Form") containing an arbitration clause, but following her 
alleged constructive discharge, filed suit instead of arbitrating her 
discrimination claims. 

In granting defendants' motion to compel arbitration, the 
court relied on Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 
20, 111 S. Ct. 1647 (1991), which held that an ADEA claim could 
be sent to arbitration when the plaintiff agreed to arbitration under 
a "Uniform Application for Securities Industry Registration or 
Transfer" which contained the same arbitration language as the U-
4 form. The court refused to follow Prudential Insurance Co. v. 
Lai, 42 F.3d 1299 (9th Cir. 1994), relied upon by plaintiff for her 
argument that enforceability requires actual knowledge of the 
arbitration clause. The court also distinguished Alexander v. Gard-
ner-Denver Co., 415 U.S. 36, 94 &Ct. 1011 (1974), which held that 
an arbitration clause in a collective bargaining agreement could not 
preclude a Title VII suit. 

The court was also not convinced by plaintiff's argument that 
the U-4 form was a contract of adhesion. The contract was not pre-
pared by defendants but is used throughout the country by many 
companies. Further, there was no evidence that plaintiff could not 
have worked for defendant as an insurance salesperson without sign-
ing the form or could not have worked elsewhere. The U-4 form 
is not oppressive or unconscionable; it does not misrepresent the 
existence or scope of the arbitration clause but clearly states that 
the applicant should read the provisions very carefully. 

Plaintiff's third argument, that the Bullard-Plawecki Employee 
Right To Know Act, M.C.L. 423.502, should bar the use of the U-
4 form because it was not kept in her personnel file in Michigan, 
was also unavailing. The court found that although the U-4 was kept 
in the defendants' corporate headquarters in Denver, Colorado with 
the rest of plaintiff's employment files and not produced at the same 
time as her local employment file, it was still a part of her personnel 
record and there was no evidence that it was unavailable upon 
request. 

Finally, the court dismissed plaintiff's equitable estoppel 
argument that defendants should not be able to enforce the arbi-
tration clause because they had not used it to compel arbitration 
in other employment discrimination cases. No contradiction is cre-
ated by defendants' motion to compel arbitration in this case, 
because there is no requirement that arbitration must be used in 
every employment discrimination case in which an employee 
signed a U-4 form. 

UNITED STATES DISTRICT COURT - WESTERN 
DISTRICT OF MICHIGAN 

Arbitrator's Award in Absentee Control Program Upheld 
Plaintiff UAW sought to vacate an arbitrator's award uphold-

ing a discharge for violation of an absentee control program in UAW 
v. Federal Forge, Inc., No. 5:95-CV-117, 1996 U.S.Dist. LEXIS 

2986 (February 12, 1996). On Nov. 2, 1993 Joseph Snow arrived 
for work over two hours late, apparently because of car problem 
Snow's supervisor refused to excuse his tardiness, which under the 
CBA subjected him to discharge. Later that day, Snow made and 
kept an appointment with the company doctor, who certified that 
Snow was unable to work due to a back injury on Nov. 2, 1993. 
When Snow reported for work the next day, he was notified that 
he had been discharged for absenteeism. 

The court first recognized that the standard of review for an 
arbitrator's decision is "very narrow: one of the narrowest standards 
of judicial review in all of American jurisprudence," Bruce Hard-
wood Floors v. Southern Council of Industrial Workers, 8 F.3d 1104 
(6th Cir. 1993). Accordingly, a court should not reject an arbitra-
tor's award on the ground that the arbitrator misread the contract, 
and even if a court is convinced that an arbitrator has committed 
serious error, "it may not overturn the award as long as the arbi-
trator is even arguably construing or applying the contract . . . ." 
Bruce at 1107. 

The UAW argued that under the parties' stipulated under-
standing of the absentee control policy, a medical excuse fails to 
constitute a reasonable excuse for tardiness or absenteeism only 
if it is based on fraud or dishonesty and that the arbitrator exceeded 
the bounds of his authority when he concluded that a medical 
excuse, even if valid, did not constitute a reasonable excuse if it 
was used dishonestly. Describing the UAW's construction 
"contrived and hyper-technical," the court upheld the arbitrator 
decision, finding that the decision drew its essence from the con-
tract, that it could not be said that the arbitrator's decision was with-
out rational support in the agreement or that the arbitrator was not 
at least arguably construing or applying the contract and acting 
within the scope of his authority. 

UNITED STATES COURT OF APPEALS FOR THE 
SIXTH CIRCUIT 

Preliminary Injunction Reinstating Lifetime Health 
Insurance Benefits for Retirees Upheld 

The obligation of employers to continue providing lifetime 
health insurance benefits to retirees was at issue in Golden, et al. 
v. Kelsey-Hayes Company, Nos. 94-1463; 95-1474, Electronic 
Citation: 1996 Fed App. 0021P (January 18, 1996). Since the 1960's, 
Kelsey-Hayes Company had provided health insurance benefits at 
no cost to retired employees and surviving spouses of retired 
employees pursuant to collective bargaining agreements. In April 
1993 Kelsey-Hayes and Hayes Wheels International, a successor 
company, announced that effective January 1, 1994 retiree health 
insurance benefits would be modified to include a monthly premium 
contribution, increased co-payment and annual deductible require-
ments, a lifetime benefit cap and the elimination of a Medicare Part 
B premium reimbursement. Plaintiffs filed for breach of collective 
bargaining agreement, seeking declaratory, injunctive, and mon-
etary relief along with costs and attorney fees; the complai 
included a jury demand. The district court entered a prelimin 
injunction ordering the reinstatement of health insurance benefits 
to pre-1994 levels, but struck plaintiffs' jury demand. Kelsey-Hayes 
appealed the preliminary injunction, and the plaintiffs sought a writ 
of mandamus directing the district court to reinstate their jury 
demand. 
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0t0
---. 	In affirming the order granting the preliminary injunction, the 

urt first stated that the plaintiffs are likely to succeed on the mer-
s if they can prove they have a "vested" right to the health 

insurance benefits they received prior to January 1, 1994 by 
showing that the defendant and the union intended to include a right 
to lifetime benefits when they negotiated the collective bargain-
ing agreements. Under International Union, United Automobile 
Workers v. Yard-Man, Inc., 716 F.2d 1476 (6th Cir. 1983), cert 
denied, 465 U.S. 1007 (1984), benefits may survive the termina-
tion of the collective bargaining agreement, and the intent of the 
parties to so provide must be discerned by the basic rules of con-
tract interpretation. Rejecting defendant's argument that Yard-
Man should be modified, the court approved the district court's anal-
ysis of language indicating intent in the collective bargaining 
agreements and summary plan descriptions and the evidence of 
intent found in the defendant's purchase of an irrevocable letter of 
credit effective through the year 2002 to provide health insurance. 

Further, the district court's finding that plaintiffs would suf-
fer irreparable harm without an injunction, based on affidavits from 
retirees describing financial hardships resulting from increased 
health insurance costs, was not clearly erroneous. In contrast, defen-
dant made no showing that continuing the benefits would cause it 
severe financial hardship. 

The court denied plaintiffs' petition for a writ of mandamus 
reinstating their jury demand. The right to a trial by jury depends 

oon whether the case will resolve legal rights or only equitable 
ghts, and that determination requires a two-step analysis. First, 

Plaintiffs' section 301 action (LMRA, 29 U.S.C. §185) is analo-
gous to a breach of contract action, historically a legal issue, and 
the right to a jury trial is generally preserved. Second, however, 
plaintiffs seek remedies that are equitable: declaratory judgment, 
preliminary and permanent injunctive relief, and specific per-
formance including a monetary award. The monetary award 
sought is the amount of loss incurred between the date the modi-
fications went into effect and the date the district court granted the 
preliminary injunction, comprised of premiums withheld from pen-
sion checks, increased deductibles and co-payments. The court con-
cluded that these damages were incidental to the grant of equitable 
relief, although necessary to afford complete relief, and the district 
court did not err in denying a jury trial. While declaratory relief 
may be legal or equitable depending on the basic nature of the 
underlying issues, seeking declaratory relief does not entitle a party 
to a jury trial where the right to a jury trial does not otherwise exist. 

Judge Boggs dissented on the jury trial issue, based on his 
belief that the Seventh Amendment guarantees the right to jury trial 
in all LMRA section 301 actions for breach of a collective bar-
gaining agreement in which the plaintiffs seek money damages. In 
his view, seeking equitable remedies does not change the fact that 
there are legal issues for which a right to jury trial exists. 

Standard for Hostile Environment Sexual Harassment 
—.Clarified 

Fleenor v. Hewitt Soap Comperny, et d, No. 95-3045, 1996 FED 
App. 0116P (April 9, 1996), was a same-sex sexual harassment case, 
but the court did not reach the issue of whether Title VII prohibits 
same-sex sexual harassment, affirming the district court's dis-
missal instead on the basis that plaintiff failed to assert that the 
employer was responsible for the alleged sexual harassment. 

Plaintiff Roger Fleenor alleged that for a two-week period in 
August, 1992 he was subjected to repeated and unwelcome sex-
ual advances and harassment by two male co-workers. The 
employer reprimanded the harassing co-workers in September of 
1992, and the sexual conduct stopped. Explaining that its use of 
the term "respondeat superior liability" in Rabidue v. Osceola Refin-
ing Co., 805 F.2d 611 (6th Cir. 1986) was an incorrect label for co-
worker harassment cases, where the employer, under traditional 
agency principles, is directly liable for employee misconduct, the 
court reiterated its standard for employer liability in hostile envi-
ronment sexual harassment cases. The employer will be liable if 
it fails to take corrective action when it has notice of its supervi-
sor's proclivities or after it has knowledge of the harm. This stan-
dard applies in both supervisor and co-worker cases. 

The court found that even if the conduct alleged up to the time 
the employer took corrective action could support a claim under 
Title VII, the company's action was sufficient to stop it and to relieve 
itself of liability. The conduct alleged after that time, generalized 
harassment of a non-sexual nature, did not allege facts that would 
establish sex discrimination under Title VII whether the employer 
knew about it or not. 

Campaign Election Methods Appeal to Racial Prejudice 
In Carrington South Health Care Center; Inc. v. National Labor 

Relations Board, Nos. 94-5811/5911; Electronic Citation: 1996 FED 
App. 0068P (February 28, 1996), the employer sought an eviden-
tiary hearing on its objections to the union's campaign methods, 
arguing that the union sought unlawfully to arouse and exploit racial 
feelings in the voting unit. Carrington objected specifically to car-
toons and a handbill published during the campaign. It maintained 
that racial tensions among the workers existed prior to the election 
because of the voting pattern and because of racial slurs directed 
by black workers toward a white security guard shortly after the 
election. 

The standard by which claims of appeals to racial prejudice 
are measured was enunciated in Sewell Mfg Co., 138 N.L.R.B. 66 
(1962): Elections will not be set aside where a party limits itself 
to "truthfully setting forth another party's position on matters of 
racial interest and does not deliberately seek to overstress and exac-
erbate racial feelings by irrelevant and inflammatory appeals." 
Sewell at 71-72 (emphasis in original). The party making the 
racially-based statements has the burden of demonstrating that the 
statement was truthful and germane. 

The court found no evidence of pre-election racial tension in 
the voting patterns; however, the racial slurs directed at the white 
security guard just after the election did indicate tension. In addi-
tion, the court found, the cartoons contained troubling imagery con-
taining tokens of slavery and racial oppression, which could be con-
strued as a deliberate exacerbation of racial feelings by irrelevant 
and inflammatory appeals. The handbill, which contained a quote 
from Martin Luther King, Jr. had some relevance in determining 
whether the racial polarization claimed by Petitioner to have 
underlain the events in the election did in fact exist. 

The court concluded that in this case there were obvious doubts 
about the cartoons which the Regional Director should have 
resolved in favor of Petitioner, raising substantial and material fac-
tual issues requiring a hearing on the objections before a decision 
was made to certify the election. 



Page 32 
	

LABOR AND EMPLOYMENT LAWNOTES 

NLRB: SPRING UPDATE 
George M. Mesrey 

Abbott, Nicholson, QuiHer, Esshaki & Youngblood, P.C. 

The Board has issued a number of decisions during the last 
three months of which practitioners should be aware. This article 
highlights some of the most important substantive and procedural 
developments during this period. 

REMEDIES FOR DISCHARGED 
UNDOCUMENTED ALIENS 

In A.P.R.A. Fuel Oil Buyers Group, 320 NLRB No. 53 
(December 21, 1995), the NLRB ordered that an employer rein-
state two unlawfully discharged employees who were undocu-
mented aliens on the condition that they satisfy the normal 
verification-of-eligibility requirements of the Immigration Reform 
and Control Act of 1986 (IRCA). In a lengthy decision, the NLRB 
determined that the most effective way for it to accommodate the 
immigration policies IRCA embodies is, to the extent possible, to 
provide the protections and remedies of NLRA to undocumented 
workers in the same manner as to other employees. The NLRB 
stated, however, that a conditional remedy permits it to approxi-
mate as nearly as possible the traditional reinstatement remedy with-
out promoting unlawful action under [RCA. 

SUPERVISORY ISSUES IN THE 
HEALTH CARE INDUSTRY 

In Providence Hospital, 320 NLRB No. 49 (January 3, 1996), 
the NLRB addressed Health Care and Retirement Corp., 114 S.Ct. 
1778 (1994), at length and concluded, inter alia, that whatever 
authority the charge nurses possess to assign work, whether it be 
characterized as assignment of employees or assignment of tasks, 
it is not authority that requires the use of independent judgment 
within the meaning of Section 2(11) of the NLRA. The NLRB fur-
ther concluded that it expects that most decisions on this issue will 
use this traditional approach of analyzing whether nurses exercise 
independent judgment in directing other employees. The NLRB will 
only analyze the statutory term "responsibly to direct" when the tra-
ditional analysis is insufficient to address all the exigent facts. 

In Nymed, Inc., 320 NLRB No. 65 (February 2, 1996), the 
NLRB applied the reasoning set forth in Providence Hospital and 
concluded that licensed practical nurses were not supervisors 
because they did not exercise independent judgment in directing 
the work of and making assignments to certified nursing assistants. 

ELECTION INTERFERENCE 

In Sunrise Rehabilitation Hospital, 320 NLRB No. 28 (Decem-
ber 19, 1995), the employer offered to provide employees who were 
not scheduled to work on the day of the election two hours pay to 
come to work and vote. Relying on Young Men's Christian Asso-
ciation, 286 NLRB 1052 (1987), the hearing officer overruled an 
objection filed over this conduct. The NLRB decided to overrule 
Young Men's Christian Association and held that monetary pay-
ments offered to employees as a reward for coming to a Board elec-
tion and that exceed reimbursement for actual transportation 
expenses amount to a benefit that reasonably tends to influence the 
outcome of an election. In reaching this conclusion, the NLRB 
stated that it will not consider the subjective reactions of the 
recipients of the benefit. Instead, the standard is an objective one 
— whether the challenged conduct has a reasonable tendency to 
influence the election outcome. Under this objective standard, the 
NLRB will take into account such factors as the size of the bene-
fit in relation to its stated legitimate purpose, the number of 
employees receiving it, how the employees would reasonably 
construe the purpose given the context of the offer and its timing. 

RESIGNATION FROM UNION MEMBERSHIP 
In UAW Local 1752 (Schweitzer Aircraft Corp.), 320 NLRai 

No. 39 (December 22, 1995), an employee resigned his union mem 
bership and thereafter untimely attempted to revoke his dues 
checkoff authorization. The employer agreed to cease automatic dues 
deductions so the union responded by filing a grievance seeking to 
force the employer to continue deducting dues until such time as 
the employee timely revoked his checkoff authorization. The 
NLRB held that resignation of membership by an employee who 
is obligated to pay dues under a lawful union-security clause does 
not privilege the employee to make an untimely revocation of his 
or her checkoff authorization, and therefore a union's effort aimed 
at continued enforcement of that checkoff after the employee's res-
ignation does not violate the NLRA. The NLRB noted that this case 
does not present any issue relating to CWA v. Beck, 487 U.S. 735 
(1988), because, following the employee's resignation from full 
union membership, an adjustment was made to the amount being 
deducted from his wages and remitted to the union as a financial 
core member who objected to payment of full union dues and fees. 

SALTING ISSUES AFTER TOWN AND COUNTRY 
In Tualatin Electric, Inc., 319 NLRB No. 147 (December 18, 

1995), an employer, which was the subject of a salting campaign, 
adopted a policy prohibiting employees from receiving compen-
sation from any source other than the employer itself. The NLRB 
rejected the employer's argument that its "no-moonlighting" pol-
icy was intended to give employees time off and to avoid employee 
conflicts of interest and held that the policy was motivated primarily 
by anti-union animus and thus, violated Section 8(a)(1) of the Act. 

In another recent case, an employer maintained an "extrane-
ous information" policy which disqualified job applicants fr 
employment if their applications contained additional, unreques 
information. H.B. Zachary Co., 319 NLRB No. 130 (December 15, 
1995) The employer used this policy as a basis for refusing to con-
sider for hire 18 job applicants who indicated that they were 
"voluntary union organizers" on their job applications. The NLRB 
affirmed an administrative law judge's conclusion that this rule was 
inherently destructive of Section 7 rights and therefore, violated 
Section 8(a)(1) of the Act. 

THE JOY OF LABOR LAW 
Sex is not like walking, seeing or working for .4DA 

purposes: In dismissing a female newscaster's ADA 
claim, involving a reproductive disorder, the court ruled 
that reproduction is not a major life activity. A person, the 
court noted, "is not called upon to reproduce throughout 
the day. every day." It is not an activity like walking, see-
ing, speaking, breathing or working. Zatarain v WDSU-
Television, Inc., 3 AD Cases 1801, 1803 (E.D. La. 1995). 
Of course, this is one man's opinion. 

Laying Eggs: in a five to four decision, the U.S. 
Supreme Court upheld an NLRB finding that chicken 
catchers are not agricultural employees. Holly Farms 
Corp. v. NLRB, No. 95-210 (April 23, 1996). For those 
interested in the agricultural exemption and "young 
chickens destined to serve as laying hens," this is a must 
read. The Court did not address, however, the status of 
chicken pluckers. 

FMLA applies to living, not dead: FMLA does not 
protect an employee who continued to take time off after 
his ill father's death. Brown v. J.C. Penney Corp., 3 WH 
Cases 2d 331 (D.C. Fla 1996). The good news is death 
ends a serious health condition. Now for the had news... 

- JOHN G. ADAM 
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it  MICHIGAN SUPREME 
COURT UPDATE: LABOR 

AND EMPLOYMENT CASE 
SUMMARIES 

David A. Rhem 

Varnum, Riddering, Schmidt & Howlett, L.L.P. 

Employers Strictly Liable For Supervisor's Quid Pro Quo 
Sexual Harassment. 

When a supervisor user his or her supervisory authority to 
accomplish quid pro quo sexual harassment, the employer is strictly 
liable for the supervisor's conduct. Champion v Nationwide Secu-
rity, Inc. 450 Mich 702 (1996). Champion's rejection of her super-
visor's advances resulted in her being raped after her supervisor 
maneuvered her into a secluded area inside the building in which 
they were working. Champion never returned to work following the 
rape and filed suit alleging sexual harassment and constructive dis-
charge. The supervisor was fired immediately. The Supreme Court, 
in adopting the strict liability rule, rejected three employer arguments 
seeking to avoid liability for the supervisor's conduct. The first argu-
ment was that the employer's supervisor was acting outside the scope 
of his authority and was not the employer's "agent." The court found 
that as long as a supervisor accomplishes the harassment through 
the exercise of supervisory powers, then strict liability exists. The 4  - lnployer's second argument was that it made no "decision" regard- 

' 

	

	ilg Champion's employment for purposes of Elliott-Larsen's statu- 
tory quid pro quo test. The court found, however, that the supervi-
sor's "decision" to rape Champion following her rejection of his 
advances satisfied the statute. Finally, the employer argued that it 
had not discharged Champion; she had quit. The court rejected this 
argument finding that the supervisor (and thus the employer) 
"should have expected" that Champion would resign after being 
raped. Thus, a constructive discharge existed. 

Unemployment Benefits Can Be Deducted From Damages 
In Toussaint Cases. 

Since Toussaint wrongful discharge cases sound in contract and 
not tort, the collateral source rule does not prevent the deduction 
of unemployment benefits from a successful plaintiff' recovery of 
damages. Cori v Huron Castings, Inc., 450 Mich 620 (1996). 
Unemployment benefits and Toussaint damages both represent 
lost wages funded by the employer. A double recovery should, there-
fore, not be permitted to occur because that would put the plaintiff 
in a better position than would have existed under the contract. The 
collateral source rule will, however, apparently still continue to apply 
to discrimination claims, which sound in tort, not contract. 

Pre-Judgment Interest Issue Deemed Submitted To 
Arbitration Absent Agreement Of Parties. 

A unanimous court ruled that the issue of pre-judgment inter-
est is deemed to have been submitted to the arbitrator unless the 
parties have an agreement to the contrary. Holloway v Board of 
County Road Commissioners, 450 Mich 608 (1996). The question 

v
..arose because the arbitration award did not include an amount for 

re-judgment interest. The parties' arbitration agreement also did 
not provide for the recovery of pre-judgment interest, but the pre-
vailing party argued it was still statutorily required. The court, how-
ever, found that the arbitration agreement could be construed to 
authorize the arbitrators to decide the issue, and that the arbitra-
tors, therefore, had not exceeded the scope of their authority in not 
awarding pre-judgment interest. 

MICHIGAN COURT OF 
APPEALS UPDATE 

Daniel Misteravich 

Appealed decision of worker's compensation magistrate based 
upon employer's admission of fact of harassment does not estop 
employer from disputing civil liability for harassment—Trial 
court did not err in permitting amendment to assert plaintiff's 
misconduct—With respect to back pay, trial court erred in 
granting summary disposition based upon after-acquired evi-
dence of plaintiff's misconduct warranting dismissal. 

In Sandra Horn v Michigan Department of Corrections, No. 
173247, March 22, 1996, plaintiff, a corrections officer, developed 
a romantic relationship with an inmate in the prison where she 
worked. She was aware that the work rules prohibited such con-
tact between corrections officers and inmates. The employer had 
discharged many employees who had violated the rule. 

Plaintiff complained to her employer that she had been sub-
jected to sexual harassment from another employee. Plaintiff 
requested leave time because of stress related to the harassment. 
She was admitted to a hospital psychiatric unit. She resigned 
from her job. 

Plaintiff pursued a worker's compensation claim on the basis 
of the alleged harassment and her hospitalization and therapy. 
Before the magistrate, the employer conceded that its employee had 
harassed plaintiff; the employer only disputed the length of time 
that plaintiff was disabled. The magistrate ruled for plaintiff. The 
employer filed a timely appeal of the decision. 

Plaintiff filed a civil action alleging sexual harassment, con-
structive discharge, and retaliation. She filed motion for summary 
disposition arguing collateral estoppel based upon the decision of 
the magistrate on her disability claim and based upon the employer's 
admission of the fact of harassment in that proceeding. The court 
denied those motions. In answering the complaint, the employer 
did not have knowledge of plaintiff's romantic involvement with 
an inmate and did not assert as an affirmative defense the plain-
tiff's misconduct. However, shortly after plaintiff's deposition in 
which she admitted exchanging letters with an inmate, the employer 
filed a motion for summary disposition based upon the misconduct. 
The Court permitted the employer to amend its affirmative defenses 
to include plaintiff's misconduct and granted summary disposition 
of all plaintiff's claims. 

Held: The decision of a worker's compensation magistrate that 
a claimant is entitled to benefits for hospitalization and therapy 
resulting from sexual harassment does not estop the employer from 
disputing liability in a civil action alleging sexual harassment, when 
the employer timely appeals and when the employer admitted the 
fact of harassment but not its own liability in the worker's com-
pensation proceeding. 

Held: The trial court did not abuse its discretion in permitting 
the employer to amend its affirmative defenses to include plain-
tiff's misconduct warranting discharge when the employer did not 
have knowledge of the misconduct when it filed its answer and 
when the employer promptly asserted the defense in a motion after 
it discovered the facts. 

Held: Based on the after acquired-evidence of plaintiff's mis-
conduct warranting dismissal, the trial court did not err in grant-
ing summary disposition with respect to plaintiff's claims for 
reinstatement and front pay; but did err in granting the motion with 
respect to the claim for back pay. 

(Continued on page 34) 
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Public employees engaged in an illegal strike have no claim of 
unfair labor practice when employer refuses to bargain dur-
ing the strike. 

In Melvidale-Northern Allen Park Federation of Teachers 
Local 1051 v Melvindale-Northern Allen Park Public Schools et 
al, No 152208, March 22, 1996, public employees engaged in a 
strike in violation of the Public Employment Relations Act. The 
employer refused to negotiate during the strike. The employee's 
union filed a complaint with the Michigan Employment Relations 
Commission (MERC) claiming the employer committed an unfair 
labor practice by refusing to bargain. MERC dismissed the com-
plaint. The Court of Appeals affirmed. 

Held: MERC did not abuse its discretion in ruling that pub-
lic employees who are engaged in an illegal act of striking may not 
be heard to complain that their employer has committed an unfair 
labor practice by refusing to bargain with then during the pendency 
of their illegal strike. 

Change in union representative carries duty to process previ-
ously filed grievance and relieves previous representative of 
duty of fair representation with regard to pending grievance. 

In Robert A. Quinn v Police Officers Labor Council and 
Police Officers Association of Michigan, No. 179266, April 5, 1996, 
the police department fired the plaintiff. Plaintiff's union, the 
Police Officers Labor Council (POLC) filed a grievance. Then as 
a result of an election, the Police Officers Association of Michi-
gan (POAM) replaced POLC as plaintiff's union. A dispute arose 
between POLC and POAM as to which union had the duty of fair 
representation running to plaintiff. Plaintiff filed unfair labor 
charges against both unions. The Michigan Employment Relations 
Commission ordered POLC to process plaintiff's grievance. The 
Court of Appeals reversed. 

Held: Once a union is certified as a successor to another union 
and becomes the exclusive bargaining representative for the prede-
cessor's members, the successor union has a duty to process a griev-
ance commenced by the predecessor and the predecessor union has 
no duty of fair representation in regard to the pending grievance. 

When a collective bargaining agreement provided for duration 
to a specific date "or" until successor agreement is reached, the 
employer does not commit unfair labor practice when it gives 
notice of intent to terminate after the date specified in the dura-
tion clause when no successor agreement has been reached. 

In Pinckney Community Schools Bus Drivers Association v 
Pinckney Community Schools Board of Education, No. 175726, 
April 19, 1996, Plaintiff entered into a collective bargaining agree-
ment which contained a duration clause which provided that the 
contract would remain in full force and effect "until August 31, 
1992, or until a successor agreement is reached." A successor agree-
ment was not reached by August 31, 1992. On December 16, 1992, 
the defendant notified plaintiff that it was terminating the contract 
effective February 16, 1993. Plaintiff filed an un fair labor prac-
tice charge with the Michigan Employment Relations Commission 
(MERC) which ultimately dismissed the charges. The Court of 
Appeals affirmed. 

Held: MERC did not err in dismissing charges of unfair labor 
practice against an employer who gave notice of termination to a 
union after August 31, 1992, when the parties' collective bargaining 
agreement provided that the contract shall remain in effect "until 
August 31, 1992, or until a successor agreement is reached" and 
when no successor agreement was reached by August 31, 1992. 

MERC UPDATE 
Kathleen Corkin Boyle 

White, Przybylowicz, Schneider & Baird, P.C. 

MERC REEXAMINES REPRESENTATION FOR 
EXECUTIVE EMPLOYEES. 

In Detroit Police Command Officers Association, Case No. R94 
C-59, MERC addressed the issue of collective bargaining for 
"executive employees," noting that its long practice of excluding 
executive employees from representation had been rejected by the 
Court of Appeals in Muskegon County Professional Command 
Association, 186 Mich App 365 (1990), and City of Grandville, 213 
Mich App 586 (1995). MERC first determined that workers who 
"formulate, determine, and effectuate confidential labor relations 
policies at the highest levels of a public employer" should be 
excluded from collective bargaining as confidential employees. 
MERC stated that this determination overruled Ingham County 
Road Commission, 1995 MERC Lab Op 306, insofar as that prior 
decision had failed to recognize as confidential, rather than as 
merely executive, persons responsible for formulating labor rela-
tions policy at the highest levels of the employer. In accordance 
with this definition, a commander and two inspectors of the 
Detroit Police Department were determined to be confidential 
employees and excluded from the bargaining unit. In addition, 
another commander was permitted to vote subject to a challenge 
which could be determined by whether or not the commander's 
duties included the review of confidential material relating to labor 
negotiations. 

MERC then examined its definition of an executive und 
PERA, and formulated a revised definition which identifies as 
"executive" an employee who meets any of the following criteria: 

1. Is a policy-making head of a major department of a pub-
lic employer. 

2. In the case of employers with 1,000 or more employees, 
is a chief deputy to a department head, or is the head of a 
section or division of a major department who reports 
directly to a chief deputy and who exercises substantial dis-
cretion in formulating, determining, and effectuating man-
agement policy. 

3. Pursuant to statutory or charter provisions, exercises a sub-
stantial degree of autonomy in carrying out duties and who 
has direct access or influence upon the governing body of 
a public employer in a policy-making role. 

4. Formulates, determines, and effectuates management pol-
icy on an employer-wide basis. 

MERC then placed the remaining commanders and inspectors 
of the police department into two separate bargaining units. One 
unit was composed solely of inspectors who did not meet the cri-
teria for executive employees. The second unit was comprised of 
the commanders and the inspector in charge of the Internal Affairs 
Section, who reports directly to a deputy chief. MERC found that 
these employees met the criteria set forth in paragraph 2 of the above 
definition for executive employees. 

MERC FINDS 312 SUBMISSION OF PROPOSAL 
REQUIRING MINIMUM STAFFING TO BE UNFAIR 
LABOR PRACTICE. 

In Jackson Fire Fighters, MERC Case No. CU94 F-32, 
MERC adopted the finding of Administrative Law Judge Lynch that 
the union had violated Section 10(3)(c) of PERA, by bargaining 
to impasse and submitting to 312 arbitration a proposal requiring 
minimum staffing. The 312 arbitration panel had ruled that it had 
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it
- 41.irisdiction of the issue and eventually entered an arbitration 

ward which maintained a minimum staffing level contained in the 
nor collective bargaining agreement. This award was affirmed by 

the circuit court. MERC rejected the union's collateral estoppel argu-
ment, finding that MERC has primary jurisdiction to determine what 
is or is not a mandatory subject of bargaining. MERC agreed with 
the legal analysis of the Administrative Law Judge, and stated that 
minimum staffing was a mandatory bargaining subject only where 
"inextricably intertwined with safety issues," citing Trenton v 
Trenton Fire Fighters Association, Local 2701, 166 Mich App 285 
(1988). MERC also agreed with the finding of the Administrative 
Law Judge that the staffing level proposal would not have had a 
"significant impact" on fire fighter safety and, therefore, that the 
proposal was not inextricably intertwined with the safety of the 
union members. 

NEW CLASSIFICATIONS ADDED TO EXISTING 
UNIT WITHOUT REGARD TO CLASSIFICATION 
PREVIOUSLY EXCLUDED BY AGREEMENT OF THE 
PARTIES. 

In City of Muskegon, MERC Case No. UC94 J045, MERC 
reviewed a unit clarification petition seeking to add three recently 
filled classifications to an existing unit of clerical and technical 
employees. Although the unit had traditionally been described by 
the classifications included rather than by a generic description, 
MERC considered the petition and the existing unit from a generic 
standpoint, finding it to be a clerical-technical unit. MERC declined 
to consider any comparisons between the three new classifications 

*ix  'id existing positions which had been excluded from the unit by 
eement between the parties. MERC held that such comparisons 

ere inappropriate since there was no basis for finding that the orig-
inal exclusions from the bargaining unit were appropriate under 
Commission policies. The three new classifications were added to 
the existing unit. 

THE LAWYER AS 
NEGOTIATOR: 

A BOOK REVIEW OF 
GETTING TO YES 

Kevin P. Kales 
Miller, Cohen, Martens, Ice & Geary, P.C. 

Fine negotiation is an art. Every day we negotiate topics 
ranging from where to have dinner to how much a lawsuit is worth. 
In litigation we spend more than half our time negotiating. Learn-
ing to negotiate effectively to reach wise agreements would help 
us all. Too often, we rush from one emotional position to another 
without understanding that we may be sacrificing our clients' real 
interests for momentary advantage. 

Is there a rational way to negotiate agreements with confidence 
and without giving in? Can lawyers learn to reconcile conflicting 
objectives without adversarial confrontation? Roger Fisher and 
William Ury think so. In their book, Getting to Yes, Penguin 
Books, Second Edition, 1991, they set out a system to teach all of 

to to resolve disputes rationally. While I came to this book a skep-
. , I am now persuaded that their system teaches basic skills fun-

ental to good lawyering. Further, if their system is used by both 
sides, wise agreements could be reached all the faster. 

How much to ask for? When to give in? When to walk out and 
go to trial? Understanding the factors to consider in answering these 
questions consumes us as we move through our cases. Most of us 
decide to handle these by either being hard or soft. Never giving  

in or always giving in. The authors point out that soft will always 
lose to hard. Yet if we all become hard negotiators, every case will 
be tried. Fisher and Ury offer a third option: principled negotia-
tion. Look for mutual gains, and employ objective standards when 
interests collide. Instead of tricks and posturing, principled nego-
tiation allows you to get what you are entitled to while preserving 
your integrity and decency. 

Principled negotiation relies on four maxims: (1) Separate the 
people from the problem. (2) Focus on interests, not positions. (3) 
Invent multiple options for mutual gain. (4) Use objective standards 
when interests and positions collide. 

Negotiations too often become emotional wrestling based on 
misunderstandings. Principled negotiation tells us to divorce the 
people from the problem to be solved. If we give in to personal 
antipathy for our opponents or their negotiation style, we only 
aggravate counter-productive emotions and misunderstandings 
and emphasize differences. Our chances to reach a wise negotiated 
agreement are badly damaged. Principled negotiation encourages 
us to understand our emotions and uncover the misunderstandings 
our opponents may operate under. We may need to actually discuss 
our perceptions and emotions with our adversaries to foster the sense 
that we are partners searching for a fair agreement. While this may 
be overstated, there is no question that even experienced lawyers 
can get swallowed up by emotional reactions to opponents, quickly 
leading to irrationality. Principled negotiation puts the emphasis 
on solving the problem, not on the people across the table. 

One of the greatest problems in negotiation occurs when we 
lock into arguing over positions. This can quickly lead to impasse. 
Too many negotiations break down when parties rigidly adhere to 
fixed positions, losing sight of their interests in a mutually bene-
ficial agreement. Understanding that each party has underlying inter-
ests which bring them to their respective positions is key. If we are 
able to address and satisfy the interests of our opponents, we stand 
a good chance of moving their position. We must ask why they took 
the position they did. What are their underlying interests? Making 
a list of the respective interests can be a great help. We should dis-
cuss the interests of both sides and try to focus on solutions that 
favor both. In doing this, we can emphasize toughness on the prob-
lem along with positive psychological support to the persons on 
the other side. This combination can bring the other side to work 
on the problem instead of remaining focused on their position. 

Once the underlying interests are clear, we can begin to move 
toward answers. Inventing creative options for mutual gain is a pro-
cess that will expand the field of possible solutions by offering the 
parties more choices that meet their interests. Try to remain open 
to the idea that there might be ten or more answers that will mutu-
ally satisfy the parties. Brainstorming options with the underlying 
interests of both parties in mind can help. We might even invite our 
adversaries to brainstorm. This will involve them in the process, 
help uncover their interests, and foster the feeling that they are our 
equal partners in search of a wise agreement. One plan is to draft 
several solutions you like and ask your opponents which they pre-
fer. Take that, draft a few more variations and ask them again. Their 
involvement could quickly produce a solution and make their agree-
ment easy. 

The last maxim calls for objective criteria. This is a way to con-
vince the opponent that their position is unfair. Even if the oppo-
nent refuses to use an objective standard, you can use the objec-
tive standard to measure proposals. It is best, however, to convince 
the opponent that some objective precedent or community standard 
will assist everyone. This will also push the parties psychologically 
to propose rational and well-grounded solutions. An example is the 
"one cuts, the other chooses" method. This allows one party to 
divide the last piece of pie, but ensures fairness by giving the other 
party first choice of pieces. In this way, the parties negotiate what 
they think is fair before they know their respective roles. Another 
example is to identify your opponents' perception of objective cri- 

(Continued on page 36) 
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teria, then argue your position to them using their suggested cri-
teria. We must remember to use fair standards or they will have no 
persuasive power. 

Objective standards may be our best reminders to yield to rea-
son but never to pressure. 

The authors also present techniques to use when the other side 
is more powerful, refuses to play, or uses dirty tricks. Whether we 
should negotiate at all, especially with a more powerful party, 
depends on what happens to us if we do not reach an agreement. 
This is equally true for our opponent. We must understand our Best 
Alternative To A Negotiated Agreement (BATNA) If your best alter-
native is a strike or a tough trial with a judge predisposed against 
you, negotiate. The better your alternative to a negotiated settle-
ment, the more powerfully you can affect the outcome of negoti-
ations. The more unpalatable your alternate to settlement, the 
more accommodating you must be in your negotiations. 

If the other side did not come from the school of cool reason, 
our authors tell us to press on discussing interests and merits. Even-
tually, this process may become psychologically contagious and the 
other side will discuss merits. We are also told to use "negotiation  

jujitsu". This is a psychological technique to disarm the obstinacy 
of one's opponent by directly, openly, and reasonably questionin 
their position with them. If we are careful to use non-threatenin 
language, we can re-direct an attack on our position as an attack on 
the problem. We could even invite their criticisms and ask for their 
advice. We could also try to use a third party to mediate. 

The authors take us though an extensive list of dirty tricks. We 
are reminded that these are about the negotiation process itself They 
are best countered by using principled negotiation: recognize the 
trick, raise it explicitly, and question its desirability with the 
opponent. 

The method described in this book will not solve every nego-
tiation problem. It will, however, give you a framework of things 
to think about as you try to resolve cases or negotiate contracts. Just 
like golf lessons may not lower your score by fifteen strokes, still, 
you now know what to concentrate on before you tee off. This alone 
offers great peace of mind. When it appears that negotiations will 
end, Roger Fisher and William Ury's system of principled nego-
tiation provide tools that might keep the parties talking. If agree-
ment is reached, each can now feel the negotiated agreement was 
based on fairness. A negotiator's greatest asset is a reputation for 
fairness. The inflexibly hard negotiator will never be trusted and 
the soft negotiator will always be abused. The lawyer who nego-
tiates with open reason can often sway opponents who otherwise 
might not move. This power of persuasion can be priceless. 

INSIDE LAWNOTES 
• Labor Arbitrator Stanley T. Dobry reviews sources for the arbitration practioner on workplace violence. 

• Techniques for preparing, conducting and defending key witness depositions in employment cases. Sheldon 
J. Stark presents the plaintiff's perspective. Kendall B. Williams presents the defense perspective. 

• John G. Adam addresses absenteeism, the Americans with Disabilities Act and the Family and Medical 
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