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COUNCIL REPORT 
Your Council has three matters of interest to report to 

members of the Labor and Employment Law Section. 
First, the 20th Annual ICLE Labor and Employment Law 

Seminar on April 20-21 was well attended and equally well 
received. As previously reported, the Council took a more 
active role in planning and coordination of the Seminar this 
year than in the recent past, and it was well worth the effort. 
Special thanks to those members of the Section who contrib-
uted their time and talents by making presentations, including 
State Bar President-Elect Tom Kienbaum, the luncheon 
speaker on the first day of the Seminar, who gave a highly 
informative update on the status of state court reform efforts. 

Second, we are pleased to report the completion of the 
Section's First Annual Law Student Writing Competition. 
The grand prize-winning paper is featured in this issue of 
Lawnotes and we think you will find it, as did the Competition 
judges, to be an insightful analysis of a rather thorny set of 
issues. The author, Eric J. Gorrnan, was a student at the 
University of Michigan Law School (he recently graduated) 
and by the time you read this he will have departed for 
Chicago to join the Seyfarth, Shaw firm to pursue his interests 
in labor and employment law as a practitioner. We thank him 
for his fine efforts in the Competition and wish him well in his 
legal career. On a related note, the Council invited him and 
other Competition participants (as well as other students at 
each of the five Michigan law schools) to attend the ICLE 
Seminar as guests of the Section, and several did so. Accord-
ing to their comments on the ICLE evaluation sheets, they 
found it interesting and worthwhile. The Council also will 
sponsor law students who wish to attend the Gottfried 
Memorial Labor Law Symposium at Wayne State University 
in the fall. 

Third, the Council considered and took a forceful posi-
tion on a proposal by a special committee of the State Bar on 
specialization. The proposal is to establish, under a new 
Proposed Rule 18 of the Supreme Court Rules, a standing 
committee to designate areas of legal specialization, approve 
agencies as qualified to certify lawyers as specialists in those 
areas, and adopt standards to be met by lawyers certified as 
specialists. Space does not permit us to reproduce the recom-
mendation in its entirety, but the proposed committee would 
consist of twelve persons (nine lawyers and three public 
members) and standards it may establish must meet certain 
minimums, including that in order to be certified as a special-
ist a lawyer must spend at least 35% of his/her time in the 
specialty area and his/her competence and professional repu-
tation must be verified by peer recommendations and he/she 

(Concluded on page 2) 

THE AFTER-ACQUIRED 
EVIDENCE DOCTRINE: AN 

INSIDIOUS DEFENSE 

By Sheldon J. Stark 

A terrible "good news/bad news" story affected lawyers 
handling employment discrimination and wrongful discharge 
litigation in recent years. The story went like this: A lawyer 
with expertise in employment cases is interviewing a poten-
tial client. 

"Well, that's all very interesting, Ms. Smith," says the 
lawyer, smiling his most professional smile, "but age dis-
crimination suits are hard to prove. Do you have any tangible 
evidence like documents to prove your allegations?" 

"Yes," enthuses the client, "I was secretary to the execu-
tive vice president in charge of the whole downsizing opera-
tion. I have a complete set of his confidential papers at my 
house. He doesn't know I have them, but they clearly reveal 
that there was a plan to get rid of older people like me!" 

The good news was that there was documentation prov-
ing age was a factor in the company's reduction-in-force plan. 
The bad news was that the case had to be dismissed on motion 
for summary judgment because the plaintiff had taken the 
documentation to prove her claims! Why did this have to 
happen? The answer was found in the "after-acquired evi-
dence" doctrine, as articulated by recently appointed federal 
judges. A more recent Supreme Court ruling promises to 
alleviate the situation, but lawyers in this field still face a 
number of hurdles. 

This article will review the history of the doctrine and its 
differing treatment among the federal courts; address the 
Supreme Court's recent pronouncement on the subject in 
McKennon v Nashville Banner Publishing Co., which turned 
some of the bad news into good news; and identify strategies 
for attorneys to use when confronted with the doctrine. 

The doctrine was first articulated in Summers v State 
Farm Mutual Automobile Insurance Co., a Tenth Circuit 
case.' Summers was a field claims insurance representative 
ostensibly fired for a poor attitude and an inability to get along 
with customers and coworkers. He sued, claiming age and 
religious discrimination. During discovery, and nearly four 
years after the plaintiff's discharge, State Farm found 150 
instances in which Summers had falsified records. Although 
he had previously been suspended for a similar offense, State 
Farm conceded this had nothing to do with his discharge.3  

The court granted State Farm summary judgment based 
on this after-acquired evidence, and the Tenth Circuit af-
firmed. The court reasoned that had the company been aware 
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must pass a written examination. To maintain certification, a 
specialist lawyer must complete at least fifty hours of continu-
ing legal education course work every three years in the 
specialty area. Assuming compliance with that requirement, 
certification lasts six years. Among the "privileges con-
ferred" by certification is communication of that fact without 
representing "that the lawyer has been certified or approved 
by the supreme court or the committee or by any entity other 
than the certifying agency." So that section members may be 
fully apprised of Council's actions on their behalf, the full text 
of our position statement on this matter appears immediately 
after this report. It was submitted to the Representative 
Assembly at its April 22 meeting, at which Council member 
Philip Green appeared on our behalf to make an oral presen-
tation as well. Despite our efforts and statements of opposi-
tion from several other Sections, the Assembly approved the 
proposal by a slim margin (55 votes for, 50 against) and it now 
goes to the Supreme Court for its consideration. At its May 8 
meeting, Council decided to continue to press our opposition 
to the proposal before the Supreme Court. We encourage 
individual members of the Section to express their views 
as well. 

— Paul E. Glendon, Chairperson 

COUNCIL POSITION STATEMENT 
ON SPECIALIZATION PROPOSAL 

The State Bar of Michigan Labor and Employment Law 
Section Council responds to proposed Rule 18, recommended 
by the Special Committee on Specialization for addition to 
the Supreme Court Rules concerning the State Bar of 
Michigan. 

The proposed rule would create a standing committee to 
designate areas of legal specialization, to approve "appropri-
ate agencies as qualified to certify lawyers as specialists" and 
to "adopt standards which must be met by lawyers as 
specialists." 

The approved agencies are to "include lawyers who, in 
the judgment of the committee, are experts . . . and who each 
have extensive practice or involvement in the specialty area." 
The agencies are to set "reasonable" standards for determin-
ing which lawyers have "special competence" in a specialty 
area. At a minimum, a certified specialist must spend 35% of 
professional time in the specialty area, obtain "peer recom-
mendations," pass a written examination, and complete a 
minimum of 50 hours of continuing legal education in the 
specialty area every three years. 

After meeting the prescribed requirements, the specialist 
"may communicate the fact that the lawyer is certified by the 
particular certifying agency as a specialist in the area of the 
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Discrimination in Employment Act of 1967," takes a much 
less harsh view.' After-acquired evidence is only relevant to 
the appropriate remedy and does not bar all relief." 

THE AFTER-ACQUIRED EVIDENCE 
DOCTRINE: AN INSIDIOUS DEFENSE — 

Continued from page I 

of this misconduct, management could have justifiably fired 
Summers. Assuming a discriminatory motive for purposes of 
the motion, the court felt the evidence was relevant to the 
plaintiffs claim: Summers could not have been injured by the 
discrimination because State Farm could have legally fired 
him for this newly found misconduct. 

In short, the after-acquired evidence doctrine provided 
employers a complete defense to any lawsuit where the 
employer was able to uncover evidence — after the plaintiff 
had been wrongfully fired and had filed suit — of 
pretermination misconduct or poor performance by the plain-
tiff. The employer needed to show only that the misconduct or 
poor performance would have been an independent basis for 
termination, even if it had nothing to do with the actual reason 
and the company was unaware of the misconduct at the time. 

Following Summers, many courts applied the doctrine. 
In addition, the doctrine has been applied in cases where the 
plaintiff's resume or job application has been "puffed" or 
negative information has been left out. Misrepresentations of 
a prior criminal record,4  the applicant's educational achieve-
ments or age,5  and previous terminations for cause,6  have all 
been used as a basis to grant summary judgment. These cases 
have held the misrepresentation must be material, directly 
related to evaluating a candidate for employment, and relied 
on by the employer in making the hiring decision.' 

In the McKennon case, the plaintiff was fired from her 
secretarial job despite excellent job evaluations. She sued, 
alleging age discrimination. During deposition, the defendant 
learned the plaintiff had copied and removed several confi-
dential documents. The trial court granted the defendant's 
motion for summary judgment on the ground that the plaintiff 
had been guilty of misconduct that, if known, would have 
caused her discharge. The Sixth Circuit affirmed, holding the 
doctrine applied to bar the plaintiff's claim. Fortunately, the 
Supreme Court later agreed to review this case.' 

Not all the circuits applied the doctrine as severely as the 
Tenth and Sixth Circuits. For example, the Eleventh Circuit 
held after-acquired evidence does not preclude liability but 
may be used to limit damages. 

In Wallace v Dunn Construction Co., the court held the 
plaintiff's withholding of a prior drug conviction on her 
employment application was a dischargeable offense and 
granted the employer summary judgment on the plaintiffs 
claims for reinstatement, front pay, and injunctive relief.' 
The court denied summary judgment on claims for back pay 
and liquidated damages, however. The court noted back pay 
might be limited if the employer could show it would have 
discovered the after-acquired evidence earlier than when it 
was brought to light as a result of the litigation. Unfortunately, 
the decision has been vacated by the court until rehearing en 
bane, an ominous development. 

Significantly, the Equal Employment Opportunity Com-
mission (EEOC), the federal agency charged with enforcing 
Title VII of the Civil Rights Act of 196410  and the Age 

Criticism 

The doctrine undermines the core policies of the civil 
rights acts. First, the Supreme Court has recognized a con-
gressional intent to give the "highest priority" to civil rights 
claims.'4  The doctrine negates that priority by providing a 
mechanism for an employer otherwise guilty of violating the 
civil rights laws to avoid responsibility for its actions. 

As Federal District Court Judge Avern Cohn noted in 
Bazzi v Western & Southern Life Insurance Co.,I 5  "[a] false 
statement on an employment application is not an insurance 
policy covering bigotry."16  Bazzi was reversed in the Sixth 
Circuit.'' Apparently such insurance was to be available. 

Second, the laws were enacted to purge discriminatory 
motivation from the decision-making process in every aspect 
of employment.'8  In Price Waterhouse v Hopkins,I 9  the Su-
preme Court held the critical inquiry is the employer's moti-
vation at the time the adverse employment decision was 
made.2° Congress codified this holding in the Title VII amend-
ments to the Civil Rights Act of 1991: 

Except as otherwise provided in this subchapter, an 
unlawful employment practice is established when 
the complaining party demonstrates that race, color, 
religion, sex, or national origin was a motivating 
factor for any employment practice, even though 
other factors also motivated the practice.21  

The doctrine ignores motivation at the time, or renders it 
irrelevant based on facts later discovered. A proper motive 
discovered after the fact is transported backward in time to 
substitute for the illegal one, turning an illegal act into a 
legal one. 

Third, the antidiscrimination laws are remedial, humani-
tarian legislation. One of the goals is to "make whole" those 
who have suffered because of unlawful employment discrimi-
nation.22 This purpose is frustrated by expanding the doctrine 
to act as a complete bar to recovery." In Representing 
Plaintiffs in Title VII Actions, Kent Spriggs, a widely re-
spected and longtime civil rights litigator in the South, has yet 
another view of the fractured logic behind the doctrine: 

As serious as the violation of a workplace rule is, it 
is not as serious as violation of a federal statute. The 
expansive [Summers/McKennon] view of the doc-
trine reverses this order of gravity. Indeed, it is 
worse than that because, if summary judgment is 
granted, the court does not even make a determina-
tion of whether the employer has acted illegally.24  

Summers and its progeny are directly tied to the so-called 
Reagan Revolution and the turning over of federal court 
appointments to the far right wing of the Republican Party. In 
their 12 years in office, Reagan and Bush appointed over 70 
percent of the federal judges.25  Many were deeply conserva-
tive, young, white, and male. After-acquired evidence made 
it easy for these judges to dismiss employment cases without 
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getting to the merits. "Plaintiff bashing" had always been a 
distinguishing feature of wrongful discharge litigation, but 
the doctrine elevated it to a level never seen before." 

Finally, it is worth noting that federal civil rights litiga-
tion as we know it today is a recent phenomenon, dating back 
only to the passage of Title VII in 1964. However, before 
Title VII, labor law had a long and distinguished history of 
handling wrongful discharge and discrimination claims. 
Labor arbitrators have used a time-honored and principled 
contrary approach to handling after-acquired evidence. As 
recently noted by Paul Tobias, founder of the National Em-
ployment Lawyers Association, the doctrine 

runs counter to a half century of arbitration prece-
dent that the discharge "must stand or fall upon the 
reason given at the time of discharge; other reasons 
may not be added when the case reaches the arbitra-
tor." How Arbitration Works, Elkouri & Elkouri 
(BNA 1952, 4th Ed.) Pp. 675-76. "When deciding 
whether the penalty imposed by management is 
proper, the general rule is that an arbitration will 
consider only the facts known to the employer at the 
time of the decision to discipline." Id., 1985-89 
Cumulative Supplement, p. 181.27  

Impact 

In many ways, the doctrine changed the practice of 
employment discrimination law. Even in jurisdictions where 
the doctrine only limits damages, management lawyers are 
motivated to use it to the hilt. They go over the plaintiff's 
background information and resume with a fine-tooth comb, 
hire investigators, and enter the workplace with an industrial-
strength vacuum cleaner, seeking to suck in every possible 
basis on which to argue that the plaintiff should have been 
fired earlier than a "long-suffering" and tolerant management 
allowed. Not many people can withstand such a microscopic 
examination by hostile and well-financed opponents. 

I recently handled a case in which the plaintiff was the 
dean of a university nursing program. Her university merged 
with another; the nursing schools of each were combined, 
and a search was initiated for a new dean. 

The plaintiff was the only African American to apply and 
remain in contention. Despite having created the program she 
was part of, having recruited most of the students and all the 
faculty, and having obtained accreditation for the program 
from the National League of Nursing (NLN), she was not even 
given the courtesy of an interview. In search committee 
meetings, it was suggested she did not have the "image" of a 
dean, whatever that means. 

Suit was filed, and within days, defense counsel issued a 
score of subpoenas all over the country: The plaintiff held two 
doctoral degrees, two master's degrees, a baccalaureate de-
gree, and a nursing certificate. She had been employed by the 
defendant for 10 years and had achieved tenure and promo-
tion to associate professor. She had worked at three other 
colleges and hospitals. 

Every educational institution and prior employer was 
subpoenaed to produce every piece of paper bearing any 
relationship to the plaintiff. The defendant practically sub- 

poenaed its own course catalog, which for several years had 
listed the plaintiff as having a master of science in nursing 
(MSN) degree, about the only degree she had not then 
earned. 

Since NLN standards for accreditation listed this degree 
as a requirement for program administrator, and the com-
bined institution needed to be reaccredited, the defendant 
moved to dismiss on the basis of the after-acquired evidence: 
We didn't know, the defendant argued, that the plaintiff did 
not have an MSN. However, without that degree, she wasn't 
even qualified to be considered for dean, and the suit 
should fail." 

Moreover, the defendant claimed, the plaintiff was dis-
honest because submissions to the catalog are supposed to be 
based on information supplied by each member of the faculty. 
Since the catalog listed an MSN for the plaintiff, a degree she 
didn't hold, the defendant suggested that neither the plaintiff 
nor her claim was worthy of further consideration. 

Tremendous work was required to respond. There were 
several resumes in the plaintiff's file, including the one 
submitted with her application for dean of the combined 
program. Nowhere did she claim an MSN. Her actual submis-
sions to the catalog could not be found, but for years the 
catalog did list her credentials properly. The plaintiff submit-
ted an affidavit that she had never claimed an MSN for the 
catalog and had not noticed the error when it appeared. 

We also submitted an affidavit from an expert who 
accredited nursing programs for the NLN. It was her opinion 
that lack of an MSN would not have barred the combined 
program from accreditation. The plaintiff, an able, intelli-
gent, and thoughtful person with a background in research, 
also found nursing programs all over the country that had been 
recently accredited despite a dean without an MSN. These 
data were collected and added to the plaintiff's brief. 

The defendant had sought to take unfair advantage of 
after-acquired evidence — found only through the discovery 
process — to dismiss a case of outrageous discrimination, 
where racial stereotyping and bias had prevented a qualified 
person from fair consideration for promotion. Even where the 
motion to dismiss is denied, substantial time, research, and 
emotional energy have to be expended to overcome the 
hurdle." 

Supreme Court Weighs In 

Although the Supreme Court's grant of certiorari in 
McKennon generated wide speculation about the doctrine's 
future, previous case law offered some hint as to how the 
Court would rule. 

In ABF Freight Systems, Inc. v National Labor Rela-
tions Board, the Court considered the doctrine in an unusual 
context.3° Michael Manso was fired and twice reinstated after 
union grievances. There was no question, according to the 
Court, that ABF "had it in for" Manso because of his union 
activity. He had been warned management was likely to 
retaliate against him. When Manso was late for work one day 
and lied about the reason, he was fired for the third time. He 
filed an unfair labor practice charge. He repeated the lie at the 
hearing before a National Labor Relations Board (NLRB) 
administrative law judge. 
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The administrative law judge denied Manso relief, but 
the NLRB reversed. Despite the perjury, Manso was ordered 
reinstated with back pay. The Supreme Court also affirmed, 
holding that an employee does not necessarily forfeit rein-
statement and back pay when it is determined he testified 
falsely during his administrative hearing.3' ABF reiterates that 
the Supreme Court's inquiry should focus on the employer's 
conduct rather than the victim's conduct." 

Although ABF involved an unfair labor practice claim, 
aspects of the decision suggested the Court might reach a 
similar conclusion in an employment discrimination setting. 
Based on the NLRB's statutory authority, the Court accorded 
the Board great deference to make remedial decisions that 
best effect the policies of the National Labor Relations Act 
(NLRA). The EEOC is similarly charged with implementing 
the equal opportunity policies of Title VII, which has the same 
"make whole" purpose as the NLRA.33 Moreover, the major-
ity in ABF cited the Court's decision in St. Mary's Honor 
Center v Hicks,34  a Title VII case, thus linking the ABF 
holding to employment discrimination litigation precedent. 

The parties inMcKennoti did not challenge the propriety 
of the after-acquired evidence doctrine on appeal but argued 
instead that it did not apply to the facts. Amici National 
Employment Lawyers Association and the Association of 
Trial Lawyers of America challenged the propriety of the 
rule. They were joined by the Solicitor General, who also 
moved to participate in oral argument as amicus curiae on 
behalf of McKennon.35  

The arguments were held on November 2, 1994. One 
observer noted that the justices were "unusually lopsided," 
possibly signaling their disapproval of the doctrine." At last, 
it seemed there was an important advance on the horizon for 
civil rights litigation. 

On January 23, 1995, the Supreme Court unanimously 
reversed McKennon.37  In an opinion written by Justice An-
thony Kennedy, the Court focused on the employer's motiva-
tion at the time the decision to fire was made, relying in part 
on the plurality opinion in Price Waterhouse v Hopkins. 
Noting that the purpose of the civil rights acts is to eliminate 
discrimination in the workplace, Kennedy also recognized 
that both deterrence and compensation for injuries caused by 
discrimination were central to this purpose: 

The private litigant who seeks redress for his or her 
injuries vindicates both the deterrence and the com-
pensation objectives of the ADEA. See Alexander 
v Gardner-Denver Co., 415 U.S. 36, 45 (1974) 
("[T]he private litigant [in Title VII] not only re-
dresses his own injury but also vindicates the impor-
tant congressional policy against discriminatory 
employment practices"); see also International 
Brotherhood of Teamsters v United States, 431 U.S. 
324, 364 (1977). It would not accord with this 
scheme if after-acquired evidence of wrongdoing 
that would have resulted in termination operates, in 
every instance, to bar all relief for an earlier viola-
tion of the Act." 

The Court rejected any rule that would permit summary 
judgment on the basis of after-acquired evidence. However,  

the Court was unwilling to ignore the after-acquired evidence 
altogether: 

Once an employer learns about employee wrong-
doing that would lead to a legitimate discharge, we 
cannot require the employer to ignore the informa-
tion even if it is acquired during the course of 
discovery in a suit against the employer and even if 
the information might have gone undiscovered 
absent the suit. The beginning point in the trial 
court's formulation of a remedy should be calcula-
tion of backpay from the date of the unlawful dis-
charge to the date the new information was 
discovered." 

Indeed, the Court held that as a "general rule," neither 
reinstatement nor front pay would be appropriate remedies. 

Regrettably, while McKennon will allow many cases to 
proceed, it will do little to curb management's practice of 
combing through an employee's past in order to limit dam-
ages. McKennon places a burden on the employer to "first 
establish that the wrongdoing was of such severity that the 
employee in fact would have terminated on those grounds 
alone if the employer had known of it at the time of the 
discharge."4° 

To meet that burden, extensive discovery into the 
plaintiff's resume, employment application, and work perfor-
mance is likely to continue. Kennedy acknowledged that this 
concern "is not an insubstantial one," but the remedies the 
Court proposes are unrealistic: the potential for court-awarded 
attorney fees and Rule 11 sanctions.4' Attorney fees and 
sanctions are unlikely to be deterrents for any management 
labor attorneys I know. 

Strategies 

Given that the doctrine remains a formidable obstacle, 
what are the best ways to combat it? The first step is to 
improve case selection procedures. In Michigan, a statute 
provides employees access to and copies of their personnel 
files.' Counsel should try to obtain copies of the prospective 
client's file for review at the first interview. Counsel should 
also explain the after-acquired evidence rule and determine 
whether there are problems that could make the client vulner-
able such as: 

• false statements in the job application or resume;43  
• a hidden criminal record; 
• undisclosed terminations by a previous employer; 
• years of employment expanded to cover a period of 

unemployment; or 
• fabricated or exaggerated educational qualifications. 
Most lawyers routinely ask prospective clients if there 

are any "skeletons in the closet." With the after-acquired 
evidence doctrine, this is now imperative. 

If there are any problems, the focus shifts. First, counsel 
should examine the three factors cited earlier: Is the puffing 
material? Was it directly related to evaluating the plaintiff for 
the job? Did the employer rely on it?" 

In an interesting twist, the Eighth Circuit in Welch v 
Liberty Machine Works, Inc., adopted the Summers view of 
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the doctrine but raised questions about the "perverse incen-
tives" it provided for companies to violate Title VII." Welch 
had falsified his application by not revealing the identity of 
his last employer, from whom he had been discharged for 
poor performance after one month. Liberty's president sub-
mitted an affidavit supporting the defendant's summary judg-
ment motion indicating Liberty would not have hired Welch 
if it had known the truth and would have fired him if it had 
found out. 

The trial court granted the motion, but the Eighth Circuit 
reversed. The court found that the affidavit was self-serving 
and unconvincing. The court held that the employer had a 
"substantial burden of establishing that the policy [of firing 
employees for falsifying their application] pre-dated the 
hiring and firing of the employee in question and that the 
policy constitutes more than mere contract or employment 
application boilerplate."" 

Additional investigation may be necessary: Is this the 
kind of thing for which the employer normally fires people? 
If the plaintiff is the only one fired for this activity, the after-
acquired evidence may actually help to prove that the em-
ployer discriminates. 

In discovery, counsel should investigate the employer's 
practices regarding background checks: Did the plaintiff pass 
a background check and review to verify his or her resume 
once already? Would there reasonably have been another? In 
other words, but for subpoena power in the hands of a focused 
and determined management labor counsel, would the 
employer ever have discovered the after-acquired evidence? 
If not, it may not be relevant for any purpose. 

My favorite approach is to seek evidence the employer 
knew about the "bad" evidence all along: If management 
knew the plaintiff had puffed the resume or committed what-
ever sins are being offered as after-acquired evidence all 
along but did nothing, then clearly the defense is pretextual 
and must be rejected by the court. 

For example, I am investigating a case now where the 
plaintiff's application shows a prior employer but does not 
reveal the plaintiff was fired for allegedly misappropriating 
money.'" In response to a claim letter from plaintiff's counsel 
seeking to settle the case, defense counsel cited this "damn-
ing" omission as a hurdle to recovery should the plaintiff 
proceed with suit. 

How did management know so soon, I wondered? I later 
learned from the plaintiff that the vice president of the 
defendant's board of directors was an attorney who had 
represented the plaintiff in connection with criminal charges 
stemming from the earlier employment. He had recommended 
the plaintiff to the subject employer when the criminal charges 
were dropped. He know all about the incident with the 
plaintiff's prior employer, and he shared the information with 
others doing the hiring. The incident had not mattered 
until the arrival of the claim letter. It appears the case will 
ultimately settle. 

All these approaches can be effective, in some circum-
stances, but there is no doubt that civil rights and wrongful 
discharge litigants would be better off if the after-acquired 
evidence doctrine were eliminated altogether. 

For those of us who have litigated employment discrimi-
nation cases over the years, employer efforts to avoid trial on 
the merits or limit damages are nothing new. There have been 
efforts to eliminate jury trials, limit damages to back pay only, 
and dismiss lawsuits because judicial allegations were broader 
than those filed before the administrative agencies. The most 
insidious defense of all, however, has been the after-acquired 
doctrine. 

After McKennon, the defense will no longer justify 
summary judgment, but it may well limit damages to such a 
degree that many cases may cease to be economically viable. 
McKennon is a help in the fight for civil rights and equal 
justice. The help is limited, and the fight has along way to go. 
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1991). 

7. Johnson, 955 F.2d 409, 414. 

8. 9 F.3d 539 (6th Cir. 1993), cert. granted, 114 S. Ct. 2099 
(1994). See also O'Day v McDonell Douglas Helicopter Co., 
784 F. Supp. 1466 (D. Ariz. 1992). 

9. 968 F.2d 1174 (11th Cir. 1992), vacated pending reh'g en 
banc, 32 F.3d 1489 (11th Cir. 1994) (en banc). 

10. 42 U.S.C. §2000 (1988). 

11. 29 U.S.C. §§621-634 (1988). 

12. The EEOC interpretation is significant because courts are 
supposed to give great deference to the administrative interpre-
tation of a federal statute given to it by the agency charged with 
its enforcement, Griggs v Duke Power Co., 401 U.S. 424, 433-
34 (1971). 

13. EEOC Office of General Counsel Memorandum re: Litigation 
Guidance on the Civil Rights Act of 1991 and Related Matters 
(Mar. 1, 1993), reprinted, in part, in Francis J. Connell III, 
Emerging Defenses to Employment Discrimination Claims: 
After Acquired Evidence and Stray Remarks in EMPLOY-
MENT DISCRIMINATION LMG, 1993, 464 PL/Lit 267, 
293-94 (Practising Law Institute 1992). 

14. Alexander v Gardner-Denver Co., 415 U.S. 36, 47 (1974). 

15. 808 F. Supp. 1306 (E.D. Mich. 1992), rev'd per curiam, 25 
F.3d 1047 (6th Cir. 1994). 

16. Id. at 1310. 

17. 25 F.3d 1047 (6th Cir.) (per curiam), reported in full at No. 
93-1578, 1994 U.S. App. LEXIS 14410 (6th Cir. June 
9, 1994). 

18. Rowe v General Motors Corp., 457 F.2d 348, 354-55 (5th Cir. 
1972). 

19. 490 U.S. 228 (1989). 

20. Id. at 241. 
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21. 42 U.S.C. §2000e-2(m) (1988 & Supp. VI 1993) (emphasis 
added). 

22. Meadows v Ford Motor Co., 510 F.2d 939 (6th cir. 1975), cert. 
denied, 425 U.S. 998 (1976). 

23. Places like Bosnia and Rwanda make the point that there will 
be racial, religious, ethnic, and gender tensions in any society. 
The civil rights acts compensate people injured by those ten-
sions, stereotypes, and biases on an individual level; and, on a 
societal level, the benefit of safety valves and judicial forums 
to resolve disputes peacefully is incalculable. We rarely shoot 
each other, we bring suit instead. 

24. 2 Kent Spriggs, Representing Plaintiffs in Title VII Actions 
§29.55 (1994). 

25. ALLIANCE FOR JUSTICE, JUDICIAL SELECTION 
PROJECT, Annual Report 1993. 

26. "Plaintiff bashing" is the practice of searching for every rumor, 
innuendo, or hint of malicious gossip ever generated concern-
ing the plaintiff in or out of the workplace, adding it all together 
as though it were fact, and tarring the plaintiff with it through-
out the litigation to undercut liability and damages. The hope is 
that the court will be so poisoned by this "evidence" that a 
frustrated trial judge, in an otherwise close case, might grant 
summary judgment on other grounds and that the jury, should 
the case reach trial, will conclude that the plaintiff deserved 
everything he or she got in, the discharge. 

27. Paul H. Tobias, Founder' s Reflections, EMPLOYEE ADVOC., 
Winter 1994, at 4. 

28. When the plaintiff had earned accreditation for her program, 
the criteria had not required an MSN. 

29. While waiting for the court to decide the motion to dismiss, the 
case settled for a substantial sum, as both sides sized up the 
likelihood that the motion would be denied. 

30. 114 S. Ct. 835 (1994). 

31. Id. at 839. 

32. "Nor can we fault the board's conclusions that Manso's reason 
for being late to work was ultimately irrelevant to whether 
antiunion animus actually motivated his discharge and that 
ordering effective relief in a case of this character promotes a 
vital public interest." Id. at 840. 

33. Albemarle Paper Co. v Moody, 42 U.S. 405, 419-20 (1975). 

34. 114 S. Ct. 835, 840 (citing 113 S. Ct. 2742 (1993)). 

35. 115 S. Ct. 309 (1994). 

36. Linda Greenhouse, Justices Appear to Favor Employees on a 
Job-Discrimination Issue, N.Y. TIMES, Nov. 3, 1994, at 22. 

37. 63 U.S.L.W. 4104 (Jan. 23, 1995). 

38. Id. at 4106. 

39. Id. at 4107. 

40. Id. 

41. Id. 

42. The Bullard-Plawecki Employee Right to Know Act, MCLA 
§§423.501-423.512 (West. Supp. 1994). 

43. Few people are immune to a little resume puffing. Even 
President Truman was less than candid and forthcoming when 
filling out a job application as a young man desperately seeking 
work. David McCullough, Truman 68 (1992). 

44. In Johnson, 955 F.2d 409, 414-15, the plaintiff claimed a 
degree she didn't have. The employer was able to demonstrate 

that the posting for the position required that degree. Accord-
ingly, the court found the plaintiff could not have been dis-
criminated against because she hadn't been qualified for the job 
in the first place. But query: If the individual has been perform-
ing the duties without difficulty for a number of years, why 
would this be relevant? 

45. 23 F.3d 1403 (8th Cir. 1994). 

46. Id. at 1406. 

47. The reason for leaving that employer is simply left blank. 

"Reprinted with permission of TRIAL (March 1995 ) Copyright The 
Association of Trial Lawyers of America." 

Sheldon J. Stark practices with Stark and Gordon in Royal Oak., 
Michigan. 

COUNCIL POSITION STATEMENT ON 
SPECIALIZATION PROPOSAL - 
Continued from page 2 

law involved, and that the certifying agency is approved by 
the committee." 

The objectives of proposed Rule 18 are identified by the 
Special Committee as: 

(1) furthering consumer information about the 
qualifications or lawyers, 

(2) developing standards which would improve 
the competence of lawyers, 

(3) taking a proactive approach to regulating the 
growing interest in lawyer specialty certifica-
tion, and 

(4) minimizing misleading and fraudulent infor-
mation about certification programs and lawyer 
specialists. 

The proposed rule and the Special Committee's report 
were distributed to the Labor and Employment Law Section 
Council. The reaction was strongly negative. 

We do not believe that it is appropriate, much less 
necessary, for the State Bar of Michigan to use its resources 
for endorsing specialization certification agencies. This func-
tion is adequately performed by the American Bar Associa-
tion and by private organizations, such as the National Board 
of Trial Advocacy. Nor do we believe that additional regula-
tion is necessary or appropriate. The prohibition against 
communications that are "false, fraudulent, misleading, or 
deceptive" is sufficient regulation, appropriately balancing 
the public interest in information, the lawyer's right to com-
municate, and the lawyer's obligation to the public. More-
over, we do not believe that proposed Rule 18 serves its 
ostensible objectives. 

We do not believe that State Bar-approved certification 
would further the dissemination of useful consumer informa-
tion about the qualifications of lawyers. To the extent that 
specialization certification may serve this purpose, it can be 
accomplished without State Bar involvement, either through 
ABA-approved certification agencies or through private 
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certification agencies, regulated by the prohibition against 
deceptive communication. Moreover, we fear that proposed 
Rule 18 would constrict the dissemination of consumer infor-
mation by creating a State Bar monopoly over certification, 
governed by formula, administered by an elite committee of 
State Bar appointees and staff bureaucrats empowered to 
confer official approval on selected agencies that can muster 
acceptable "experts," who in turn will confer the specialist 
mantle on those lawyers who can afford to participate in an 
approved certification program. We are concerned that pro-
posed Rule 18 exalts arbitrary formulas (35% of professional 
time, 50 mandatory CLE hours) and would foster the self-
perpetuation of elites ("peer recommendations from attor-
neys or judges"), further stratifying the profession and re-
stricting consumer choice. 

We believe that State Bar funds would be better spent 
educating the public on what lawyers do and what consumers 
should expect from their lawyers. For example, the dissemi-
nation of a client "Bill of Rights" would be much more 
effective in enhancing consumer sophistication about select-
ing and assessing lawyers than would authorizing an un-
illuminating specialist designation. Such a Bill of Rights 
might prompt prospective clients with meaningful questions 
to be used in selecting lawyers appropriate to their needs, such 
as: what percentage of professional time do you spend on my 
area of legal need, what CLE courses have you completed in 
the past three years, have you ever been disciplined by 
grievance authorities or sued for malpractice, what profes-
sional organizations do you belong to, what professional 
publications do you subscribe to, how many cases have you 
tried involving my area of legal need and what were the 
results, will you give me the name, address and phone number 
of three client references, etc. 

Likewise, we do not believe that proposed Rule 18 is 
necessary to foster the development of standards to improve 
the competence of lawyers. To the extent that specialization 
certification accomplishes this objective, it will be done by 
ABA-approved and private certifiers, without the necessity of 
any State Bar involvement. We fear that State Bar-approved 
certification is more likely to contribute to balkanization of 
the profession in Michigan, further widening the well-publi-
cized increasing gulf between elite lawyers — those serving 
institutional clients and those in specialty practices that gen-
erate large fees — and non-elite lawyers, who struggle in 
service to middle-income, working class and poor clients. We 
are concerned that only the former will become State Bar-
approved certified specialists and the latter, for reasons of 
economics and the nature of their practices, will not. With 
such an increasing gulf, eventually it may be only specialists 
who will be able to practice in certain rarefied areas, dimin-
ishing consumer choice and increasing the cost of legal 
services. 

Proposed Rule 18 seeks a "proactive approach to regulat-
ing the growing interest in lawyer certification." We do not 
think that this is a proper objective or that the proposed rule 
is an appropriate approach to regulation. We believe that 
freedom of speech and the laws of commerce, subject to the 
Bar's ability to regulate deceptive communication and other  

professional misconduct, are all that are necessary and appro-
priate to govern the dissemination of information to the public 
about quality and other aspects of legal services. 

Moreover, we are concerned that placing control over 
specialization certification in the hands of the organized bar 
is not in the public interest. The organized bar's growing 
interest in regulating certification stems from failed, uncon-
stitutional efforts to prevent it altogether, and to control what 
truthful information can be communicated to consumers of all 
services. See Peel v Attorney Disciplinary Comm. of!!!., 496 
U.S. 91 (1990). Indeed, the history of efforts at regulation by 
the organized bar of advertising, solicitation, group legal 
services plans and other means of providing information and 
services to consumers has been a history of elite lawyers' 
efforts to outlaw those means used principally by non-elite 
lawyers — often members of racial and religious minorities 
and those affiliated with other disfavored groups. Much of 
this history is chronicled in J. Auerbach, Unequal Justice: 
Lawyers and Social Change in Modern America (1976) and 
in cases such as Shapero v Kentucky Bar Assn., 486 U.S. 466 
(1988), Bates v State Bar of Arizona, 433 U.S. 350 (1977) 
and, closer to home, United Transportation Union v State Bar 
of Michigan, 401 U.S. 576 (1971). 

The last stated objective of the proposal is "minimizing 
misleading and fraudulent information about certification 
programs and lawyer specialists." We are not aware that this 
is a problem, and would be interested in the basis for the 
assumption that it is. Indeed, as recognized inPeel, a truthful 
representation that a lawyer is certified by NBTA, an entity 
not endorsed by the Illinois Supreme Court or the Illinois 
disciplinary agency, is "neither actually or inherently mis-
leading" nor so likely to deceive that it can be prohibited. 
Peel also recognized the state's authority to police deceptive 
practices. Likewise, we believe the way for the State Bar to 
safeguard against deception is to prohibit it and to discipline 
lawyers who engage in it, not to embrace the formulaic 
endorsement of certifiers in order to place a prior restraint on 
the dissemination of truthful information and to restrict the 
development of diverse specialization certification agencies. 
While some may fear that the result of free market develop-
ment of certification programs unfettered by State Bar ap-
proval requirements will be tastelessness and crass commer-
cialism — as many view lawyer advertising — it is not a 
legitimate State Bar function to impose its tastes or refined 
marketing views on either the profession or consumers of 
legal services. 

We are also concerned that the proposal may be a 
disguised effort to resuscitate failed mandatory continuing 
legal education. Mandatory CLE forces the conscientious 
majority to suffer the tax of involuntary "education" in the 
sanguine hope that the unconscientious minority will be 
improved by required exposure to that "education." The 
failure of the Bar's recent experiment with mandatory CLE 
for new lawyers — during which many crossword puzzles 
were completed by those who did not duck out early while 
videotaped instructors read from their outlines — demon-
strates that compliance with a rigid numerical CLE require-
ment is no guarantor of "special competence." 
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We are concerned about the law of unintended conse-
quences. Will specialists be held to higher standards in 
malpractice actions? In grievance proceedings? Will non-
specialists be vulnerable in malpractice actions or grievance 
proceedings for taking cases in areas in which they are not 
certified specialists? Will approved certifying agencies, and 
the State Bar committee, become defendants in action for 
negligent certification? Will the certification bureaucracy 
blossom, creating expense to the Bar, to lawyers, and, ulti-
mately, to consumers? Will certification drive out lawyers 
who are creative and proficient and experienced and expert 
and effective but who don't perform well on written exams? 
Will certification exclude unpopular lawyers who, despite 
their creativity, proficiency, experience, expertise and effec-
tiveness are not strong on peer recommendations from com-
petitors and opponents? Will specialization become a practi-
cal necessity in some practice areas, driving out the generalist 
lawyer, forcing non-specialists to the lower strata of the 
profession, restricting competition and increasing the cost of 
legal services? 

We also wonder what the specialization proposal says 
about the relationship between legal education and the prac-
tice of law and about the relationship between professional 
knowledge and the bar examination. Is the "growing interest" 
in specialization certification an acknowledgement that legal 
education is moribund and largely irrelevant to law practice? 
Is it a concession that the bar examination is no indicator of 
professional knowledge or competence? We believe that 
these questions warrant examination and deserve Bar re-
sources far more than the specialization certification pro-
posal. If legal education and the bar examination are defi-
cient, their deficiencies will not be rectified by the creation of 
a Bar-dues funded bureaucracy that permits Bar-approved 
specialist designations for select lawyers to use as a 
marketing device on stationery and brochures. 

Though our observations are delivered on a short time-
table, we are confident in our collective knowledge and 
experience, and in our firm conviction that proposed Rule 18 
is unnecessary, inappropriate and ill-advised. 

U.S. Supreme Court Review 

By Lauren A. Rousseau 
Office of General Counsel 

Ford Motor Company 

Court Upholds Employer's Right To Cut Off Retiree 
Health Benefits 

In Curtiss-Wright Corp. v Schoonejongen, 115 S Ct 
1223, 131 L Ed 2d 94 (1995), the Supreme Court overturned 
a Third Circuit decision holding that the Curtiss-Wright 
Corporation had improperly discontinued health benefits for 
retirees at its Wood Ridge, New Jersey plant. The Third 
Circuit had upheld a district court order requiring Curtiss-
Wright to pay the retirees nearly $2.7 million in back benefits. 

The case arose in 1983 when Curtiss-Wright closed the 
Wood Ridge plant. The company had amended the summary 
plan description ("SPD") of its postretirement health plan 
earlier that year, adding language which stated that coverage 
under the plan would cease for retirees and their dependents 
upon the termination of business operations of the facility 
from which they retired. In reliance on this language, Curtiss-
Wright terminated the retiree health coverage of employees 
retired from the Wood Ridge plant upon the closing of the 
plant. 

The Third Circuit affirmed the district court's holding 
that the language added to the SPD constituted an amend-
ment; that the plan did not contain a valid amendment proce-
dure as required by the Employee Retirement Income Secu-
rity Act ("ERISA"); and that the proper remedy for this 
ERISA violation was the voidance of the amendment. The 
Supreme Court disagreed with the Third Circuit's view that 
Curtiss-Wright's plan did not contain a valid amendment 
procedure, finding that the "reservation of rights" clause 
contained in the benefit plan was sufficient. This clause 
simply stated that "[t]he Company reserves the right at any 
time and from time to time to modify or amend, in whole or 
in part, any or all of the provisions of the Plan." The Court 
found that the clause's failure to specify which individuals or 
bodies within the company could promulgate an effective 
amendment did not make the amendment procedure too 
vague, as corporate law principles could be applied to deter-
mine the identity of such persons. The Court reiterated its 
holding in prior decisions that employers are generally free to 
modify or terminate welfare (as opposed to pension) plans at 
any time, stating, "[T]hat Curtiss-Wright amended its plan to 
deprive [retirees] of health benefits is not a cognizable com-
plaint under ERISA; the only cognizable claim is that the 
company did not do so in a permissible manner." 

Federal Employee Honoraria Ban Struck Down 

On February 22, 1995, the Supreme Court ruled that the 
federal employees' honoraria ban violates the First Amend-
ment of the Constitution, referring to the ban as a "blanket 
burden on the speech of nearly 1.7 million federal employees" 
[United States v National Treasury Employees Union (NTEU), 
115 S Ct 1003, 130 L Ed 2d 964 (1955)]. The ban was put into 
effect in 1989 as part of the amendments to the Ethics in 
Government Act of 1978 and was immediately challenged by 
the NTEU, which represented a group of executive branch 
employees below grade GS-16. Both the U.S. District Court 
for the District of Columbia and the U.S. Court of Appeals 
for the District of Columbia Circuit ruled the ban 
unconstitutional. 

Writing for the Court, Justice John Paul Stevens noted 
that the government had a heavy burden to bear in proving its 
case, given the breadth of the ban. Justice Stevens defined the 
ban as a "wholesale deterrent to a broad category of expres-
sion by a massive number of potential speakers." 

While the ban did not actually prohibit speech, the 
prohibition on compensation constituted a"significant bur-
den on expressive activity". 

Chief Justice William Rehnquist dissented, asserting that 
the government's justification should have been accorded 
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greater weight. He was joined by Justices Antonin Scalia and 
Clarence Thomas. 

Court Will Decide Reach of Civil Rights Legislation 

The Supreme Court has agreed to decide whether the 
Civil Rights Act of 1866 [42 USC Section 1981] protects non-
U.S. citizens from discrimination in private contracts [GEICO 
v Duane, 115 S Ct 1251, 131 L Ed 2d 132 (1995)1. The case 
arose from the purchase of a house by an Australian citizen, 
Vincent Duane, who was a permanent U.S. resident alien. 
Duane attempted to buy homeowner's insurance from Gov-
ernment Employees Insurance Co. (GEICO) and was denied 
based on the company's policy of refusing to sell such 
insurance to non-U.S. citizens. Duane sued under Section 
1981, and GEICO countered that that statute did not support 
his claim, as it covered only racial bias. The federal district 
court and the Fourth Circuit were unpersuaded by the 
defendant's position and allowed the lawsuit to proceed. 

GEICO contends that the Fourth Circuit's holding for-
bids contracting parties, including employers, from distin-
guishing between citizens and non-citizens, and that this 
holding conflicts with the Immigration Reform and Control 
Act of 1986. The U.S. Chamber of Commerce and the Equal 
Employment Advisory Council filed an amicus brief support-
ing GEICO' s position, citing the Supreme Court's decision in 
Espinoza v Farah Manufacturing Co., 414 US 86 (1973), 
which held Title VII protects against bias related to race, 
color, ancestry, or national origin, but does not protect against 
"alienage" discrimination. They argued that the Fourth Cir-
cuit decision constitutes a significant expansion of civil rights 
protection. The Fourth Circuit's approach is contrary to the 
position adopted by the Fifth Circuit. 

Length of Service and Wage Rates Held Not a Proxy 
for Age 

In Thomure v Phillips Furniture Co., 115 S Ct 1255, 
131 L Ed 2d 135 (1995), the Supreme Court denied review of 
an Eighth Circuit decision holding that years of service and 
wage rates are analytically different from age in determining 
whether a wage cut violates the Age Discrimination in 
Employment Act. The case arose from the defendant 
employer's implementation of an across-the-board wage cut 
with deeper cuts for more senior, higher paid workers. A jury 
returned a verdict in favor of the plaintiff-employee affected 
by the cuts, finding that the defendant had engaged in willful 
age bias. The Eighth Circuit set aside the verdict, holding that 
there was insufficient evidence of discrimination. The court 
noted that the plaintiff, who had 30 years' seniority with the 
defendant, was the highest-paid of all of the employees and 
that he received pay increases when the defendant returned 
to good economic health that allowed him to remain the 
highest-paid warehouse employee. 

The court held that the jury was not entitled to rely on 
stray statements that the plaintiff should consider retirement 
or that he could quit if he did not like the wage cut, as these 
comments were unrelated to the decision to implement the 
cuts. The court further held that comments of management to 
the effect that the company should get rid of the plaintiff were  

not significant, as they merely reflected the company's poor 
financial state and the plaintiffs status as the highest-paid 
employee, rather than his age. 

Review of Fifth Circuit ADEA Waiver Decision Denied 

On March 27, 1995, the Supreme Court denied review of 
a Fifth Circuit decision barring laid-off employees from suing 
under the Age Discrimination in Employment Act (ADEA) 
because they had failed to tender back severance payments 
provided to them by their employer [Wamsley v Champlin 
Refining & Chemicals Inc., 131 L Ed 2d 290 (1955)]. In 
exchange for the severance payments, the employees had 
executed releases waiving their right to bring ADEA claims. 
The employees claimed that the waivers did not preclude the 
suit because they did not comply with the requirements of the 
Older Workers Benefit Protection Act. The Fifth Circuit 
dismissed the suit, stating that regardless of whether the 
waivers were valid, the suit was barred because the employees 
had failed to return the severance payments. 

The Supreme Court's inaction allows for the continued 
existence of a conflict in the circuits. The Seventh Circuit has 
held that laid-off employees need not return severance pay-
ments in order to pursue age discrimination claims. 

FEDERAL COURTS UPDATE 

By E. Sharon Clark 

UNITED STATES DISTRICT COURT — EASTERN 
DISTRICT OF MICHIGAN 

Prevailing Wage Act Preempted by ERISA; Held 
Unenforceable 

In Associated Builders and Contractors v Perry, 869 
F.Supp. 1239 (E.D. Mich. 1994), the Eastern District Court 
found certain provisions of the Michigan Prevailing Wage 
Act, M.C.L. §§ 408.551 et seq. (the "Act"), preempted by 
ERISA, 29 U.S.C. §§ 1001 et seq., and held that the Act was 
invalid and unenforceable in its entirety. The Act requires 
non-union construction companies to pay union wages (des-
ignated the "prevailing wage") when working on projects 
financed in any part by the state. The prevailing wage is 
determined by the Michigan Department of Labor and in-
cludes the value of fringe benefits. The court cited the 
following reasons for pre-emption: (1) the Act's excess 
benefits cap provision does not allow credit for fringe benefits 
paid in excess of the fringe benefit component of the prevail-
ing wage, in effect discouraging benefits under ERISA plans 
and thus "relating to" ERISA plans; (2) the Act directly 
regulates and therefore "relates to" ERISA plans by enforcing 
reporting and disclosure requirements, establishing rules for 
the calculation of benefits, and imposing remedies for alleged 
misconduct arising from the administration of plans; (3) the 
inconsistency of regulations the Act could impose upon 
employers undermines ERISA' s intent to govern ERISA 
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plans by a single set of federal regulations; (4) portions of the 
Michigan Prevailing Wage Survey by which the MDOL 
calculates the fringe benefit component of the prevailing 
wage refer to ERISA benefit plans; (5) the MDOL's require-
ments for use of apprentices relate to ERISA plans. The court 
concluded that the ERISA-preempted portions of the Act 
were so interwoven with the non-preempted portions that they 
could not logically be severed, rendering the remainder of 
the Act invalid in its entirety. 

Corporate Citizenship and Fraudulent Joinder Do Not 
Defeat Diversity 

The Eastern District Court held that removal to federal 
court based on diversity was proper in Freeman v Unisys 
Corporation, Holloway and Ebert, 870 F.Supp. 169 (ED. 
Mich. 1994), because the corporate defendant was not a 
citizen of Michigan and the two individual defendants were 
joined fraudulently. Plaintiff sued Unisys and two individual 
Unisys supervisors in Wayne County Circuit Court alleging 
race discrimination in violation of the Elliott-Larsen Civil 
Rights Act, M.C.L.A. §37.2202 (the "Act"), breach of an 
implied just cause employment contract and false-light inva-
sion of privacy. Denying plaintiff's motion to remand the case 
to state court, the court found Unisys a citizen of Delaware, its 
state of incorporation, and Pennsylvania, its principal place of 
business. The court found unpersuasive plaintiff's argument 
that the presence of company executives in Detroit and the 
location of a facility in Plymouth indicated Michigan as the 
principal place of business; rather, the center of corporate 
direction and control was located at corporate headquarters in 
Pennsylvania, and the company's 10-K reports also cite 
Pennsylvania as the company's principal place of business. 
The court dismissed Holloway and Ebert from the case, 
agreeing with defendants' argument that the two individuals, 
both citizens of Michigan, were joined fraudulently to defeat 
diversity because there was no reasonable basis for asserting 
that Holloway and Ebert were liable under the Act or for the 
tort of false-light invasion of privacy. A supervisor may be 
sued individually under the Act if he acts as the employer's 
agent by having responsibility for making personnel deci-
sions affecting the plaintiff. Neither Holloway nor Ebert 
played a role in the decision to terminate plaintiff, nor did they 
have the authority or the responsibility to make such a 
decision. Their participation in the investigation of plaintiff's 
alleged misappropriation of company property and their 
informing plaintiff of the company's decision following the 
investigation did not make them agents of the employer. The 
court also found that the publication element of the tort of 
false-light invasion of privacy, i.e., broadcasting false infor-
mation to the general public or to a large number of people, 
was missing in this case. In addition, Holloway and Ebert's 
statements to individuals at Unisys and to the MESC during 
the course of the investigation were privileged. 

UNITED STATES DISTRICT COURT — WESTERN 
DISTRICT OF MICHIGAN 

Lack of Individual Employment Contract Precludes 
Claim for Breach of Implied Covenant of Good Faith 
and Fair Dealing 

Plaintiff failed to state a claim upon which relief could be 
granted in alleging that the Postal Service breached an im-
plied covenant of good faith and fair dealing in Koops v 
United States Postal Service, No. 5:94:CV; 71 (February 7, 
1995). Plaintiff had no individual employment contract with 
defendant but was employed pursuant to an "appointment"; 
the contract was between defendant Postal Service and the 
Mailhandlers Union, of which Koops was a member. Because 
plaintiff had no individual employment contract, he could not 
claim an implied covenant of good faith and fair dealing 
existed. To the extent the suit was based upon an alleged 
violation of the collective bargaining agreement, plaintiff's 
suit failed to survive the motion to dismiss. An employee must 
first show that his union breached its duty of fair representa-
tion in handling his grievance; plaintiff failed to even allege 
that the union breached its duty of fairrepresentation. Plaintiffs 
count of intentional infliction of emotional distress survived 
the motion to dismiss, however, because defendants based 
their motion on the Federal Employee Compensation Act, 5 
U.S.C. §§ 8101-8193 ("FECA"), the exclusive vehicle for 
resolving claims of government employees for injuries or 
death sustained in the performance of their duties. FECA is 
not applicable to claims for emotional distress; accordingly, 
plaintiff was not precluded from raising the claim under the 
Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680. 

UNITED STATES COURT OF APPEALS — SIXTH 
CIRCUIT 

Removal Not Allowed Where ERISA Preemption 
Defense Is Based on Section 1144 

In Warner v Ford Motor Company, 46 F.3d 531 (6th Cir. 
1995), plaintiff filed an age discrimination suit in state court, 
asserting only a state law claim. Defendant raised ERISA 
preemption as a defense and sought removal to federal court, 
contending that the "complete preemption exception" to the 
"well-pleaded complaint" rule applied because plaintiffs 
claim was based on facts that questioned the validity of a 
retirement agreement governed by ERISA. In holding that 
plaintiff's claim was not subject to federal removal jurisdic-
tion under ERISA, the Sixth Circuit reasoned that plaintiffs 
claim was clearly a state age discrimination case with no 
counterpart or superseding cause of action in ERISA. The 
"complete preemption exception" to the well-pleaded com-
plaint rule is narrowly limited in the ERISA context to state 
common law or statutory claims that fall within the civil 
enforcement provision of 29 U.S.C. §1132(a)(1)(b). In this 
case, the claim was arguably "related to" a pension or em-
ployee benefit plan governed by ERISA and subject to the 
preemption provisions of ERISA, 29 U.S.C. §1144(a), but 
did not seek enforcement. Thus, the complete preemption 
exception to the well-pleaded complaint rule did not apply. 
The Court emphasized that removal and preemption are two 
distinct concepts: section 1132(a)(1)(B) of ERISA creates a 
superseding cause of action to enforce ERISA contracts by 
beneficiaries and occupies the regulated field of pension 
enforcement, making state claims for damages or injunctive 
relief to enforce a pension plan against an employer or trustee 
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subject to removal. State causes of action "related to" a 
pension or employee benefit plan but not seeking enforce-
ment are not covered by section 1132(a)(1)(B) but may be 
preempted by federal law under section 1144(a). The court 
expressly overruled Van Camp v AT&T Information Systems, 
963 F.2d 119 (6th Cir.), cert. denied, 113 S.Ct. 365 (1992), 
resolving a conflict within the Sixth Circuit, and noted that its 
ruling in Warner was consistent with a Second Circuit case on 
the issue. 

Single Filing Rule Applicable to Age Discrimination 
Cases 

The Sixth Circuit extended the application of the "single 
filing rule" to age discrimination cases in Howlett, et al. v 
Holiday Inns, Inc., No. 93-6100 (March 7, 1995). Gordon 
McNeely along with eleven named plaintiffs was terminated 
in 1991 by Holiday Inns in a reduction in force implemented 
as part of a corporate reorganization. The named plaintiffs 
filed an age discrimination suit on October 22, 1992, and on 
June 4, 1993 the plaintiffs and McNeely moved to amend the 
complaint to join McNeely as a named plaintiff. In over-
ruling the district court's decision that it did not have jurisdic-
tion because McNeely had not timely filed an EEOC charge, 
the Sixth Circuit stated that an administrative charge will 
suffice to support piggybacking by a subsequent plaintiff 
under the single filing rule if it contains sufficient information 
to notify prospective defendants of their potential liability 
and to permit the EEOC to attempt informal conciliation of 
the claims before a lawsuit is filed. The court found 
unpersuasive Holiday Inns' additional arguments that (1) the 
single filing rule does not apply to a potential plaintiff whose 
charge was untimely filed rather than not filed at all and (2) the 
charge was filed untimely because it was filed in Mississippi, 
a non-deferral state, and was applicable to the company's 
headquarters in Georgia, also a non-deferral state. The court 
held rather that the relevant filing period is determined by 
reference to the state in which the claim arose, in this case 
Tennessee, a deferral state. 

After-Acquired Evidence Rule Modified After 
McKennon 

In Wehr v Ryan's Family Steak Houses, Inc., Nos. 94-
5057/5099 (March 17, 1995), the Sixth Circuit applied the 
Supreme Court's recent decision in McKennon v Nashville 
Banner Publishing Co., 9 F.3d 539 (6th Cir. 1993), rev'd, 115 
S.Ct. 879 (1995) in holding that plaintiff was not precluded 
from recovery even though his employer discovered evidence 
of resume fraud and possible sexual harassment after it fired 
him. Plaintiff Weir filed suit under Title VII following his 
discharge from a managerial position at Ryan's Family Steak 
Houses alleging he was fired in retaliation for reporting 
sexual harassment violations. The jury found in his favor and 
awarded back pay; the trial court then ordered reinstatement 
along with an award of attorneys' fees and costs. Defendant 
moved for judgment notwithstanding the verdict on the basis 
of the Sixth Circuit's after-acquired evidence rule, alleging 
that during discovery it had learned Wehr lied about his  

employment background and medical history on his resume 
and that he himself had sexually harassed an employee. In 
applying McKennon, the court upheld the denial of 
defendant's motion for judgment NOV with respect to the 
award of damages and attorney fees; however, it remanded 
the order of reinstatement for consideration under the 
Supreme Court's holding in McKennon that "even though 
the employer has violated the Act, we must consider how 
the after-acquired evidence of the employee's wrongdoing 
bears on the specific remedy to be ordered." 115 S.Ct. at 885. 
The court also repeated the Supreme Court's admonition that 
as a general rule, reinstatement and front pay are not appro-
priate remedies in after-acquired evidence cases. 

Free Legal Services Are An Impermissible Preelection 
Benefit 

The Sixth Circuit denied enforcement and reversed an 
NLRB bargaining order because the Unions conferred imper-
missible preelection benefits on Nestle employees in Nestle 
Ice Cream Company v National Labor Relations Board, 
46 F.3d 578 (6th Cir. 1995). On March 12, 1992, the day 
before a representation election, Teamsters officials announced 
that the Union had filed a lawsuit under RICO against Nestle 
seeking back pay estimated at $35,000 per employee for 
alleged incorrect calculations of wages. The Unions won 
the election, and the lawsuit against Nestle was eventually 
dismissed by stipulation of the parties. Basing its analysis 
on NLRB v Savair Manufacturing Co., 414 U.S. 270 (1973), 
and following cases, the court found that the legal services 
offered by the Teamsters were sufficiently valuable to have 
influenced the employees' votes. The benefits' influence 
was undue, i.e., without relation to the merit of the election, 
because the Unions had no responsibility to provide the 
services and because granting a desirable benefit to employ-
ees before the election could have caused the employees to 
feel obliged to vote for the Unions simply out of a desire to 
continue receiving the benefit. Additionally, the Unions' 
widespread publicizing of the lawsuit ensured that the 
election results were materially affected. The court did not 
agree that the Unions' First Amendment rights were chilled 
by invalidation of the election, because the case did not 
implicate the Unions' right of access to courts. Although 
the case was purportedly brought on behalf of a class, the 
employees were not members of the Union, the Unions had 
not lost wages and had not paid dues; therefore, the Unions 
were not petitioning for redress of their own grievance. The 
court also found that the Teamsters had no associational 
standing to bring the suit as they were not petitioning for 
redress of their "own" grievance. 

Easement Not A Sufficient Property Right to Exclude 
Union Organizers 

In The Johnson & Hardin Company v National Labor 
Relations Board, Nos. 93-5068/5161 (March 14, 1995), the 
Sixth Circuit enforced a ruling of the Board that an employer 
lacked a property right entitling it to exclude union organizers 
from property over which it has an easement and therefore 
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violated section 8(a)(1) of the National Labor Relations Act. 
The Johnson & Hardin Company ("J&H") asked union 
organizers to leave a driveway leading from the company's 
plant to a public road. The driveway crossed approximately 
100 feet of land owned by the State of Ohio, land over which 
J&H had an easement for ingress and egress. The court agreed 
with the NLRB in finding that J&H lacked a property right 
entitling it to exclude the union organizers under Lechmere, 
Inc. v NLRB, 112 S.Ct. 841 (1992) and NLRB v Babcock & 
Wilcox Co., 351 U.S. 105 (1956), because an easement is an 
interest in the land of another carrying with it only a right to 
use the land, and the union organizers' handbilling did not 
interfere with J&H' s right to use the driveway for ingress and 
egress. The court found, however, that the Board erred by 
interpreting Ohio's criminal trespass statute to determine 
whether the criminal trespass complaints were filed against 
the organizers for retaliatory reasons. Also finding that J&H' s 
actions did not support the harsh remedy of a grant of 
attorneys' fees, the court vacated the Board's order requiring 
J&H to reimburse the union organizers for legal fees and 
expenses and to request that the criminal records be 
expunged. 

Firing For Poor Performance Not Indicative of Anti-
Union Animus 

I nNational Labor Relations Board v Cook Family Foods, 
Inc., Nos. 93-6488; 94-5386 (February 21, 1995), the court 
found that the Board erred in its finding that Cook Family 
Foods acted illegally in discharging three probationary em-
ployees for engaging in protected activities on behalf of the 
union. Cook maintained the employees were discharged for 
poor performance. Over the course of several days, the three 
employees, whose duties were to place hams in bags as the 
hams proceeded down the production line, were observed 
standing around talking and not working. They were coun-
seled for their poor performance in slowing the production 
line and letting an unusually high number of hams go 
unbagged; however, their performance did not improve and 
they were ultimately fired. The threshold test for deter-
mining whether an employee's discharge constitutes an unfair 
labor practice is whether the discharge was motivated by 
"anti-union animus,"NLRB v Consolidated Freightways Corp. 
of Delaware, 651 F.2d 436 (6th Cir. 1981), and the analysis 
then proceeds to whether the employees would have been 
discharged in any event. In this case, the court determined that 
because of their poor performance, the employees would 
have lost their jobs whether or not they had been active on 
behalf of the union. The court observed that testimony in 
support of the fired employees came from interested parties 
and that their co-workers testified that the fired employees 
were indeed "slackers"; in addition, the fact that they were 
fired after th6 probationary training period did not indicate 
retaliation for pro-union activities. The court also found that 
Cook's discussions with the union did not constitute a waiver 
of its objections to the certification, because the discussions 
were held pursuant to a written agreement expressly provid-
ing that the union was not thereby being recognized. 

MICHIGAN SUPREME COURT 
UPDATE 

By David A. Rhem 
Varnum, Riddering, Schmidt & Howlett LLP 

LABOR AND EMPLOYMENT CASE SUMMARIES 

Howard v White, 447 Mich 390 (1994). 

Plaintiff-employees sought to avoid the workers' com-
pensation exclusive remedy provision by the "dual capacity" 
doctrine to sue their employer for various work-related inju-
ries. The plaintiffs, employed by the City of Detroit, were 
injured in a car accident within city limits. The court, in a per 
curiam opinion, found that the facts did not trigger applica-
tion of the "dual capacity" doctrine. This doctrine permits an 
employee to file a civil action against the employer for work-
related injuries only where the employer causes the injury "in 
a role other than employer." 

Phillips v Butterball Farms Co, Inc, No 97976. 

The court, ruling 4-2, held that public policy retaliatory 
discharge (here, for filing a workers' compensation claim) 
claims sound in tort, not contract, and permit an at-will 
employee to seek the full range of economic and non-eco-
nomic damages. The court reversed the Court of Appeals' 
determination that at-will employees could only recover 
nominal economic damages because they have no reasonable 
expectation of continued employment and only limited emo-
tional distress damages arising from "the retaliatory nature of 
the discharge." The full range of tort damages are, instead, 
available because the source of the claim is a statute, not the 
type of contractual relationship between employer and 
employee. 

NLRB: SPRING UPDATE 

By George M. Mesrey 
National Labor Relations Board 

The Board has issued a number of decisions during the 
last three months of which practitioners should be aware. This 
article shall serve to highlight some of the most important 
substantive and procedural developments during this period. 
It should be noted, however, that the views expressed in this 
article are those of the author and not necessarily those of the 
National Labor Relations Board. 

CERTIFICATION YEAR/WITHDRAWAL OF 
RECOGNITION 

In Americare-New Lexington Health Care Center, 316 
NLRB No. 184 (April 14, 1995), the Board was faced with the 
issue of whether the certification year rule applies after 
employees vote in a decertification election for continued 
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representation by a union. The Employer contended that the 
certification year rule applies only to initial certifications and 
thus, its withdrawal of recognition two months after the 
unsuccessful decertification election was lawful. The Board 
rejected the Employer's argument and held that it will apply 
the certification year rule in every instance in which the Board 
certifies a union after a representation election, regardless of 
whether the Board previously certified that same union's 
representative status for the same bargaining unit in a prior 
valid Board election. 

Practitioners should also pay particular attention to Lee 
Lumber and Building Material Corp., Case No.13-A-29377 
(a case argued before the Board on March, 13, 1995), in Lee 
Lumber, the Board may overrule the "good faith doubt" 
standard for withdrawal of recognition promulgated in 
Celanese Corp. of America, 95 NLRB 664 (1951), and in its 
place, impose a new rule whereby an employer will violate 
Section 8(a)(5) of the NLRA if its withdraws recognition in 
the absence of a secret ballot election. Of immediate concern 
to practitioners, however, is the fact that the General Counsel 
of the Board has authorized Regional Directors to issue 
complaints in cases where withdrawal of recognition has 
occurred in the absence of a secret ballot election while Lee 
Lumber is pending before the Board. 

SURVEILLANCE OF UNION ACTIVITIES 

In a recent case, the Board determined that an employer 
did not create an unlawful impression of surveillance when its 
security guard took notes while non-employee union agents 
leafleted on a public sidewalk adjacent to the employer's 
property. St. Mary's Hospital, 316 NLRB No. 142 (March 
30, 1995). In reaching this conclusion, the Board emphasized 
that the evidence failed to establish that the employer's 
activities were directed at any employees and no employees 
observed the note taking. Practitioners should note, however, 
that actual surveillance of employees can violate Section 
8(a)(1) of the NLRA even if the employees are not aware 
of it. 

PRE-ELECTION HEARINGS 

In Barre-National, Inc., 316 NLRB No. 149 (March 27 
1995), the Board concluded that the "appropriate hearing" 
requirement in pre-election hearings was not satisfied when 
an employer was prevented from presenting evidence con-
cerning the supervisory status of its group leaders. The 
employer contended at the hearing that the line leaders were 
statutory supervisors but the hearing officer refused to allow 
testimony on this issue. In the subsequent decision and 
direction of election, the Regional Director allowed the line 
leaders to vote under challenge. The Board noted initially that 
the line leaders constituted approximately 9% of the unit. 
Thus, the Board determined that the employer should have 
had an opportunity to litigate this issue during the pre-election 
hearing. At first glance, this case seems to suggest a broad 
interpretation of the"appropriate hearing" requirement, espe-
cially in light of the dicta in Angelica Healthcare Services 
Group, Inc., 315 NLRB No. 175 (January 18, 1995) (reported 
previously in 5 Labor and Employment Lawnotes No. 1, pg.  

15 - Winter 1995). In footnote 9, however, the Board suggests 
that the "appropriate hearing" requirement will be applied 
narrowly on a case by case basis. 

SUMMARY OF OPERATIONS 

On April 19, 1995 the Office of the General Counsel 
issued GC Memorandum 95-5 which provides a summary of 
operations for fiscal 1994. The following are some statistics 
concerning the Board's operations during this period which 
practitioners might find useful: 

1. Unfair Labor Practices There were 34,782 charges 
filed in the various Regional Offices (an increase of 3.1%). 
Regional Directors determined that formal proceedings were 
merited in approximately 34% of these cases. Regional Di-
rectors were reversed 2.4% of the time when they refused to 
issue complaints. Approximately 92% of the meritorious 
cases were settled prior to hearing. The General Counsel won 
86% of the Board and administrative law judge decisions in 
whole or in part. There were 142 cases litigated in United 
States Courts of Appeals during this period and the Board 
won 79% of these cases in whole or in part. 

2. Representation Cases There were 5,634 petitions filed 
in the various Regional Offices (a decrease of 8.2%). Elec-
tions were conducted in 3,572 of these cases. Approximately 
85% of the elections were based on voluntary election 
agreements. 

3. Section 10(j) Proceedings The Injunction Litigation 
Branch received 207 cases (nearly a 100% increase) and 10(j) 
relief was authorized in 40% of these cases. The agency 
achieved either a satisfactory settlement or a substantial 
victory in 82% of the authorized 10(j) cases. 

PLAN AHEAD FOR SECTION'S 
1995 ANNUAL MEETING - 
LANSING, SEPTEMBER 20 
The Annual Meeting of the Labor and Employ-

ment Law Section will be Wednesday, September 20, 
1995 in Lansing, as part of the State Bar of Michigan's 
Annual Meeting. We will have our usual afternoon 
business meeting and continuing education seminar, 
followed by a reception and dinner. Topics to be 
addressed in the seminar will include Arbitration of 
Employment Rights and Discrimination Claims in Non-
Union Settings, NLRB Affidavit Practice, and Affir-
mative Action Issues. The afternoon program will be at 
the Lansing Center. The reception and banquet will be 
at the Radisson Hotel, featuring an after-dinner address 
on affirmative action matters by Joann Watson, Execu-
tive Director of the Detroit Chapter of the NAACP. 
Please place this event on your calendar now and plan 
to join us for a stimulating and worthwhile program. 
Registration materials will be sent to all Section mem-
bers this summer. 
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Resolving the Paradox Presented by 
the Americans with Disabilities Act 

and the National Labor Relations Act: 

INDUSTRIAL PLURALISM, 
COLLECTIVELY BARGAINED 

SENIORITY, AND THE 
REASONABLENESS OF 

ACCOMMODATION 

By Eric J. Gorman 

I. INTRODUCTION 

An employee of two years, Carter becomes unable to 
perform the duties of his job as a result of his asthma.' He 
seeks to transfer to a light-duty position, where his condition 
will no longer affect his work. However, the provisions of the 
applicable collective bargaining agreement, which govern 
certain terms and conditions of employment, establish that a 
worker needs at least five years of seniority to bid for alight-
duty position. To complicate matters, the employer must 
fulfill its duty under the Americans with Disabilities Act 
("ADA") to reasonably accommodate Carter. To do so, the 
ADA requires that the employer investigate the nature of 
Carter's disability and negotiate a reasonable accommoda-
tion with him. However, the National Labor Relations Act 
("NLRA") prohibits the employer from negotiating directly 
with a represented employee, and furthermore prevents the 
employer from taking any unilateral action that would modify 
terms or conditions of employment about which it has a duty 
to bargain. The union, meanwhile, also has to make reason-
able accommodations for Carter, but must not violate its duty 
to provide fair representation to all bargaining unit members, 
as required by the NLRA. In short, conflicting federal laws 
place all the parties involved — the employer, the union, and 
the employee — in a disturbing paradox. 

The facts ofCartervTisch2 are all too common. Seniority 
systems order the relative rights of employees in most union-
ized workplaces' and, in turn, the collective bargaining agree-
ments that guarantee those seniority rights govern labor-
management, employee-employer, and union-worker rela-
tionships. However, statutory entitlements may complicate 
the operation of collective bargaining agreements in the 
workplace. 

Collective bargaining agreements, and the seniority sys-
tems that they engender, are a central feature of the American 
industrial pluralist paradigm for labor relations.' Under the 
industrial pluralist model for labor relations, employers and 
employees (collectively through their union) cooperate in a 
system of workplace self-governance, agreeing formally and 
at regular intervals to the terms and conditions of employ-
ment, formulating and employing dispute-resolution mecha-
nisms, and so forth.5 Title I of the Americans with Disabilities 
Act,6  however, seems to attack the very foundation of the 
industrial pluralist paradigm: by granting statutory rights and 
means of redress to the individual employee, the Act not only  

deemphasizes collective employee action through a union, 
but actually undermines it by requiring that individuals en- 
force their statutory — not bargained — rights for them- 
selves, sometimes in violation of collective rights.' As such, 
the Act attacks the industrial pluralist model in three distinct 
ways: it refocuses on the individual employee as the unit 
actor, rather than the union; it regulates employee relations 
directly rather than fostering self-government;8  and it 
removes the private redress of rights from the purview of 
the collective agreement, placing it in the courts.9  These 
elements hasten a shift away from the industrial pluralist 
model that began with the passage of Title VII'° of the Civil 
Rights Act of 1964, and continued under the Rehabilitation 
Act of 1973." 

This paper will examine the issues surrounding the fed-
eral requirement of reasonable accommodation under the 
ADA when it conflicts with collectively bargained seniority 
rights under the NLRA. I will examine the general statutory 
and administrative requirements of the ADA and the NLRA, 
respectively. I will then isolate the problems that arise in the 
interface of these two statutes, where reasonable accommo-
dation and seniority rights conflict. Finally, I will attempt to 
resolve the tensions between these interests and require-
ments; I conclude by outlining a procedure that identifies and 
helps avoid potential conflicts. Although I believe that the 
competing legal requirements of the ADA and NLRA are 
probably irreconcilable so long as neither Act is amended, I 
contend that strong policy grounds favor collective bargain-
ing rights over ADA entitlements in the event that a conflict 
cannot be avoided. 

II. REQUIREMENTS OF THE AMERICANS WITH 
DISABILITIES ACT' 2  

Title I of the Americans with Disabilities Act prohibits 
covered entities" from discriminating against employees or 
job applicants on the basis of their disabilities." Specifically, 
the Act states: 

No covered entity shall discriminate against a quali-
fied individual with a disability because of the dis-
ability of such individual in regard to job application 
procedures, the hiring, advancement, or discharge 
of employees, employee compensation, job train-
ing, and other terms, conditions, and privileges of 
employment." 

Section 102(b) specifies that to "discriminate" includes 
the failure to make "reasonable accommodations" for an 
otherwise qualified employee or applicant with a disability, 
unless the covered entity demonstrates that the accommoda-
tion would impose an "undue hardship" on the operation of its 
business.16  In turn, Section 101 defines "reasonable accom-
modation" to include "job restructuring, part-time or modi-
fied work schedules, reassignment to a vacant position. . .," 
and otherwise modifying examinations, training policies, or 
the work environment." A covered entity can defeat a claim 
that it has discriminated through a failure reasonably to 
accommodate by showing that the "reasonable accommoda-
tion" in question would impose an "undue hardship" on the 

15 



operation of its business." An undue hardship, in turn, entails 
an action requiring "significant difficulty or expense" in light 
of factors such as the nature and cost of the proposed accom-
modation, the resources of the entity and facility making the 
accommodation, and the effect of the proposed accommoda-
tion on the operation of the facility.'9  

Under the ADA, as a result, a covered entity is required 
to make reasonable accommodations for disabled employees 
who are otherwise qualified for a position, so long as those 
accommodations do not impose undue hardships on the 
entity.2° Implementing the ADA will be a difficult task, given 
the numerous ambiguities in the statute.21  Compounding this 
difficulty, the ADA must interact with other legislation and 
common law regulating employment, both at the federal and 
state levels. 

III. REQUIREMENTS OF THE NATIONAL LABOR 
RELATIONS ACT" 

The National Labor Relations Act," which embodies the 
industrial pluralist paradigm for industrial relations,24  pre-
sents particularly acute problems for the ADA' s implementa-
tion. is The NLRA requires unions and employers to bargain 
over the terms and conditions of employment26  and requires 
employers to inform and bargain with unions over any pro-
posed material changes in working conditions." If employers 
unilaterally change terms and conditions of employment that 
are governed by a collective bargaining agreement or are 
subject to a duty to bargain, they violate Sections 8(a)(5) and 
8(d) of the NLRA.28  

Under the NLRA, a union selected by a majority of the 
bargaining unit is the employees' exclusive representative for 
the purposes of collective bargaining? Accordingly, em-
ployers and employees cannot circumvent the collective 
processes of the NLRA by negotiating individually as to 
mandatory subjects of bargaining." 

IV. "REASONABLE ACCOMMODATIONS" AND 
THE NLRA-ADA INTERFACE 

A. GENERAL CONFLICTS 

Seniority provisions, which create some job security, are 
ubiquitous in collective bargaining agreements.3' They typi-
cally order employees' relative rights to preferred positions; 
for example, the provisions may allow employees with longer 
terms of service to bid into light duty positions or to bump 
employees with less seniority from their jobs during layoffs.32  
The ADA creates a competing right, however, by entitling 
disabled employees and applicants to reasonable accommo-
dations tofacilitate completion of the "essential functions"33  
of their employment.34  

The NLRA and the ADA place employers and other 
covered entities in a quandary because of their potentially 
contradictory requirements. Whereas the NLRA mandates 
that only the bargaining representative may negotiate with the 
employer over mandatory subjects such as the conditions of 
employment,35  the ADA requires individual employees to 
consult directly with their employers in creating reasonable 
accommodations.36  And whereas the NLRA requires employ- 

ers to bargain with unions over the conditions of employ-
ment," the ADA mandates that employers change the condi-
tions of employment to accommodate disabled employees or 
applicants.38  These statutory requirements will most likely 
conflict when employers that seek to accommodate disabled 
employees without consulting the bargaining representative—
for instance by reassigning such employees to positions for 
which they would ordinarily lack sufficient seniority — in-
fringe on collectively bargained seniority rights of more 
senior non-disabled employees. 

B. RESOLUTION THROUGH STATUTORY 
INTERPRETATION? 

1. Does the ADA Preempt the NLRA? 

The ADA provides that Inlothing in this Act shall be 
construed to invalidate or limit the remedies, rights, and 
procedures of any Federal . . . or. . . State [law] that provides 
greater or equal protection for the rights of individuals with 
disabilities than are afforded by this Act." On its face, this 
section supports the argument that the ADA preempts the 
NLRA, in that the NLRA does not provide greater or equal 
protection for the rights of disabled individuals than the ADA 
itself. The basis for this contention is a negative implication: 
because the ADA does not preclude other laws that provide 
greater protections for persons with disabilities, it does pre-
empt laws that do not provide as much protection. This 
argument, however, misses the point: although the ADA 
preempts laws that establish lesser protections, it has no 
effect on laws that do not address protections for individuals 
with disabilities. The NLRA is just such a law. 

Furthermore, the ADA' s legislative history belies any 
assertion that the ADA must preempt the NLRA when the two 
conflict: the House and Senate Reports both indicate that a 
collective bargaining agreement may be relevant to determin-
ing the reasonableness of proposed accommodations.4° The 
fact that collective bargaining agreements are relevant to such 
a determination implies the continued viability of the NLRA, 
despite potential conflict with the ADA. Finally, it is difficult 
to conceive that Congress would through silence and by 
negative implication dismantle or preempt the centerpiece of 
American labor relations law!' 

2. Preemption Revisited: Lessons From Title VII 
and the Rehabilitation Act? 

Unlike its forerunner, Title VII, the ADA is silent on the 
status of collectively bargained seniority rights in the face of 
discrimination. In Section 703(h) of Title VII, Congress 
specifically exempted bona fide seniority systems from its 
prohibitions against discrimination.42  Indeed, that Title VII 
model provided some guidance for courts interpreting the 
Rehabilitation Act.'" 

One commentator has argued that Congress' specific 
exemption of seniority systems under one employment statute 
and its corresponding omission of any reference to them in 
another creates a negative inference that Congress intended 
not to protect seniority systems under the latter. 44  That 
commentator elaborates that Congress "presumably had 
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knowledge's of the manner in which courts were interpreting 
Section 504 (consistently with Title VII), that Title VII 
contained a statutory exception for bona fide seniority sys-
tems, and that that exception "was being read into barrier 
discrimination cases. . . to justify an employer's refusal to 
make accommodation." 46  However, these are hardly the only 
legitimate interpretations of Congress' failure to include an 
analog to Section 703(h) in the ADA. Rather, these facts also 
warrant the contrary conclusion that Congress was quite 
satisfied with prevailing interpretations of the Rehabilitation 
Act: because Congress improved those aspects of the Reha-
bilitation Act that it found objectionable by revising the 
analogous sections in the ADA, its failure to address the 
prevailing exemption of seniority systems under the 
Rehabilitation Act implies that Congress acquiesced in that 
interpretation.'" Furthermore, it is counter-intuitive to use 
Congress' inaction as to the prevailing seniority systems rule 
as evidence that it intended to reverse itself. Finally, the 
AFL-CIO strongly supported passage of the ADA;" orga-
nized labor presumably would have withdrawn its support 
had the pending bill contained provisions seriously 
threatening to important labor interests, such as seniority 
rights. Ultimately, however, this debate over competing 
interpretations of Congress' omission of a Section 703(h)-
type provision from the ADA is not sufficiently enlightening 
to resolve the conflict between the NLRA and ADA. 

3. Legislative History 

The ADA' s legislative history also fails to dispel the 
ambiguities surrounding reassignment and competing collec-
tively bargained seniority rights: the House and Senate 
Reports on the ADA both state that the terms of a collective 
bargaining agreement may be relevant in determining whether 
a proposed reassignment is reasonable.' On its face, the 
House Report precludes a per se rule such as the courts 
adopted under the Rehabilitation Act;" the Senate Report, by 
contrast, accepts a per se rule, at least insofar as it does not 
foreclose the possibility that a collective bargaining agree-
ment will be dispositive.51  Potentially conflicting reports such 
as these, however, also do not resolve the issue. 

4. Rehabilitation Act Precedent 

Another potential guide in deciding the question of 
whether collectively bargained seniority rights must give way 
to accommodation under the ADA is the Rehabilitation Act of 
1973.52  The ADA is an extension of the Rehabilitation Act, 
and incorporates much of its language and many of its 
regulations.53  However, the ADA also differs from the Reha-
bilitation Act in several material respects. First, the ADA 
prohibits discrimination through contractual agreements 
including collective bargaining agreements." Second, it 
includes reassignment in its list of potential accommoda-
tions." Third, the ADA sets a much higher standard than 
the Rehabilitation Act for employers defending a failure to 
make an accommodation." Fourth, the legislative history of 
the ADA57  precludes the application of a per se rule 
against making accommodations that violate collective 
bargaining agreements, a rule that many courts adopted in 
interpreting the Rehabilitation Aces  

The case law interpreting Section 504 of the Rehabilita-
tion Act59  only imperfectly maps onto the ADA' s prohibitions 
against disability discrimination. Many cases are inappli-
cable to the ADA because they conclude that the Rehabilita-
tion Act does not permit reassignment in the face of 
countervailing collectively bargained seniority rights," 
whereas the ADA explicitly refers to reassignment as one type 
of accommodation.61  Other cases, moreover, develop a gen-
eral rule under the Rehabilitation Act that reassignment 
constitutes an undue burden when it conflicts with a collective 
agreement granting seniority rights." This bright line rule will 
not survive the ADA' s legislative history that a contrary 
collective bargaining agreement is relevant to an 
accommodation's reasonableness. Insofar as Section 504 
case law differs in these respects from the ADA, it fails to 
provide much guidance in resolving conflicts between the 
ADA and the NLRA. 

5. Agency Materials 

The General Counsel to the National Labor Relations 
Board (NLRB), in considering the potential conflict between 
the NLRA and the ADA,63  concluded in a field memorandum 
that an employer that negotiates individually with a disabled 
employee or applicant to reach an accommodation might 
violate the exclusivity provisions of the NLRA. 64  Addition-
ally, the General Counsel's memorandum provides that if an 
employer were unilaterally to implement a "reasonable" 
accommodation inconsistent with the terms of its collective 
bargaining agreement, for instance by altering such terms 
and conditions of employment as "a seniority system, defined 
job classifications or a disability plan,"65  it might well 
violate Section 8(a)(5) of the NLRA. 66  The EEOC has addi-
tionally acknowledged that proposed reassignments in 
violation of collectively bargained seniority may impose 
undue hard-ships on employers.° As the legislative history 
and these administrative interpretations of the ADA indicate, 
a collective bargaining agreement's seniority terms may 
apply both to the prima facie question of an accom-
modation's reasonableness and to the affirmative defense of 
undue hardship." 

In summary, this section has surveyed various sources 
for guidance in interpreting the ADA' s treatment of compet-
ing seniority rights in reassignment accommodation situa-
tions. The Senate and House Reports initially seem to pre-
clude any per se rules, making Rehabilitation Act cases that 
adopted such interpretations inapplicable to the ADA. Upon 
a closer reading, the Senate report may allow the per se 
interpretation under the Rehabilitation Act, but in that respect 
it only adds a new contradiction to the web. It is difficult, 
furthermore, to draw conclusions from Congress' failure to 
include an analog to section 703(h) in the ADA; for the 
reasons detailed above, cases interpreting Section 504 of the 
Rehabilitation Act are similarly unhelpful. Finally, the NLRB 
General Counsel's memorandum and the EEOC Technical 
Assistance Manual also fail to provide concrete guidance for 
resolving the conflict between collectively bargained senior-
ity rights and ADA entitlements to reasonable accommoda-
tion, merely reiterating that a conflict exists. 
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V. RESOLVING THE TENSION BETWEEN NLRA 
SENIORITY AND ADA REASSIGNMENT 

In light of the failure of the traditional methods of 
statutory analysis to resolve the potential conflicts between 
the ADA and the NLRA, I will now attempt to establish a 
general framework for resolving conflicts between the two 
statutes. 

A. FIRST PRINCIPLES 

The first principles that we develop must reflect our 
preferred paradigm for the American employment relations: 
industrial pluralism or individual employee rights. The indus-
trial pluralist model, embodied in the Wagner Act, envisions 
collective employee action and cooperative governing of the 
workplace by joint labor-management agreements. In the 
individual employee rights model, by contrast, government 
creates individual employee entitlements to certain terms and 
conditions of employment, such as a minimum wage, maxi-
mum hours, or non-discrimination. In reality, the American 
system is a hybrid of these two models,69  however, when the 
models cannot coexist, as here, we must choose one over the 
other. First principles will guide us in making that choice. 

As an initial matter, I will posit that employers and labor 
unions should do everything possible to avoid conflicts be-
tween the NLRA and ADA. The models of employment 
relations often supplement each other in important ways, and 
the value of this type of interaction should not be underesti-
mated: for example, wage and hour legislation affects not 
only individual rights, but also collective bargaining rights, 
establishing statutorily the bottom line of the employer. In 
other words, wage and hour laws constrain parties from 
agreeing to terms below those mandated by law, but leaves 
them free to bargain for anything above that limit. Anti-
discrimination laws are similar, in that they establish a statu-
tory baseline of non-discrimination in the workplace, setting 
that term of employment. But they also differ, insofar as non-
discrimination principles do not permit bargaining akin to 
negotiating a wage above the minimum: there is no relative 
scale of non-discrimination." 

When conflict between the two models is unavoidable, 
however, the employment system should fall back on the 
industrial pluralist model for labor relations, for that para-
digm can better provide over the long-term for both indi-
vidual and collective rights. The fundamental difference 
between the two employment models is that industrial plural-
ism installs a mechanism for attaining a result, whereas 
individual rights imposes a particular outcome. Because the 
former is a system, rather than a particularized result, it is 
much more adaptable than the latter and greatly enhances the 
autonomy of those who employ it. As such, the former system 
empowers parties to cooperate in governing the workplace, 
while the latter system interposes a third-party enforcer of the 
external norms. There is nothing that prevents parties under 
the industrial pluralist model from arriving at the same anti-
discrimination norms that the individual rights system im-
poses. As a result, the industrial pluralist paradigm in most 
instances would produce the benefits envisioned by the indi-
vidual rights system in addition to those in the industrial  

pluralist model. The individual rights system, by contrast, 
would be unable to produce the sort of cooperative gover-
nance envisioned by industrial pluralism and might well 
undermine it through its persistent appeal to government 
enforcement!' 

Additional evidence that the industrial pluralist model 
for labor relations does not significantly hinder implementa-
tion of non-discrimination norms comes from practical expe-
rience under Section 703(h), which protects seniority rights 
under Title VII. That this principle was later extended to the 
Rehabilitation Act without substantial damage to the norm of 
non-discrimination against individuals with disabilities 72  only 
strengthens the conclusion that the industrial pluralist model 
can protect individual rights and anti-discrimination norms as 
well as collective interests. As a result, when conflicts be-
tween the NLRA and the ADA force a choice of principles, a 
careful presumption should weigh in favor of the industrial 
pluralist paradigm. 

B. AVOIDING NLRA-ADA CONFLICTS: WHEN IS AN 
ACCOMMODATION REASONABLE? 

The ADA requires covered entities to make reasonable 
accommodations for employees and applicants with disabili-
ties." The existence of a conflict between this ADA require-
ment and collective bargaining agreements that cannot be 
modified midterm absent agreement of the parties under the 
NLRA presupposes the existence of a valid and enforceable 
collective bargaining agreement that provides inter alia for 
seniority rights. 

The statutory language and legislative history of the 
ADA imply that an employee seeking reassignment must 
meet several requirements. Such an employee must demon-
strate first that he is entitled to an accommodation, and second 
that the proposed accommodation (reassignment) is reason-
able. He may then need to defend against the employer's 
claim that the accommodation would impose an undue hard-
ship. This section will distill the various factors to be consid-
ered in each of these three stages of the ADA' s accommoda-
tion analysis. 

An employee is entitled to an accommodation where he 
is "otherwise qualified"" to perform the "essential functions" 
of the position." If no accommodation will enable the em-
ployee to perform the essential functions of his position or the 
position that he desires, the employer may investigate other 
accommodations such as reassigning the employee, presum-
ably to a position the essential functions of which the em-
ployee could perform!' Because reassignment is the accom-
modation of last resort,78  the employee and employer consid-
ering reassignment must first consider whether alternative 
accommodations will permit the employee to perform the 
essential functions of his position. Assuming that no other 
accommodation will suffice, the employer may be able to 
reassign the employee." 

The process of reassignment, however, requires that 
additional conditions be met: first, the position to which the 
disabled individual is to be reassigned must be vacant.° 
Although the legislative history of the ADA states only that 
bumping is not required,8' in fact the employer may not bump 
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another employee to make room for the disabled employee." 
On first impression, a vacant position would seem to be one 
in which no employee currently works. However, this estab-
lishes a standard that undervalues seniority rights; to be truly 
vacant a position should have no claims upon it. That is, a 
position for which other employees with greater seniority 
than the reassigned worker are bidding would not be vacant, 
though no employee currently holds it, because other 
employees are attempting to exert their respective rights to 
avail themselves of the desired position; thus the position 
is anything but vacant. It is only open. And in this state, the 
disabled employee can only contest, but cannot claim, the 
position at issue." 

The fact that the ADA contains no affirmative action 
provision is relevant here: whereas other civil rights employ-
ment statutes allow parties to adopt plans that consciously 
benefit protected groups," the ADA' s silence on this issue 
indicates that a disabled employee should not be favored over 
other employees, and so should be reassigned to a different 
position only when so doing does not infringe on the rights of 
other employees." In other words, the disabled employee 
should be reassigned only to positions where his seniority 
would otherwise enable him to outbid other workers. Such 
jobs, moreover, would include open positions: if no other 
employee contests the disabled worker's claim, then the 
requirement that the disabled employee outbid other claim-
ants is satisfied. 

If the disabled employee can establish the elements 
discussed in this section, then the employer may still contest 
reassignment on the grounds that it constitutes an undue 
hardship. Although in defining undue hardship, the statute 
focuses primarily on the pecuniary costs of an accommoda-
tion relative to the covered entity's resources," EEOC regu-
lations suggest that other costs might also warrant denying the 
employee's request for a transfer. Specifically, the EEOC 
states that it may be a defense to a claim of discrimination 
under the ADA that another Federal law or regulation prohib-
its an action — including providing an accommodation that 
would otherwise be required." This regulation allows an 
employer to consider the legal consequences under the NLRA 
of making a particular accommodation," and so it permits the 
employer to avoid taking action pursuant to ADA require-
ments that would violate the NLRA. The employer can thus 
resolve the paradox presented when those statutes conflict. 

C. RESOLVING THE CONFLICT 

Assuming that the employee has established his entitle-
ment to be reassigned under the requirements outlined above, 
and assuming also that the pertinent collective bargaining 
agreement is enforceable, the employer and union" should 
attempt to negotiate a solution that will avoid a choice 
between the collective rights of the workforce and the indi-
vidual rights of the disabled employee. In contrast to the 
recommendations contained in the legislative history, how-
ever, that negotiation should not result in an "override clause" 
than enables the employer to disregard the collective bargain-
ing agreement in order to comply with ADA accommodation 
principles.9°  Such a clause not only undermines the collective  

bargaining arrangement,9' it also constitutes an abdication by 
the union of its central responsibilities under the NLRA, 
primarily its duty to bargain over the terms and conditions of 
employment.92  Such abdication also undermines the principle 
of exclusivity,93  to the long-term detriment of individual 
workers. 

The first step towards negotiating a solution will be to 
determine whether the proposed accommodation would in-
fringe on the rights of any other employee. If so, then the 
employer should seek to develop a different accommodation 
for the disabled employee that does not conflict with rights 
secured by the collective bargaining agreement. If no such 
accommodation is available, then the employer should at-
tempt to negotiate a solution with the union under the NLRA." 

If the union refuses to bargain or if the parties fail to 
develop an alternate accommodation, then the reasonable-
ness and undue hardship anaylses will control. It is important 
to observe here that the undue hardship analysis95  may apply 
to both the employer and the union.96  As a result, even if the 
undue hardship on either party individually would be insuffi-
cient to warrant denying the accommodation, the collective 
undue hardship may be more than enough. This undue hard-
ship defense, then, would also eliminate the paradox of 
contradictory federal statutory requirements. 

VI. CONCLUSION 

This paper has explored different interpretations of the 
conflicting ADA and NLRA, concluding that without more 
guidance from Congress, there is insufficient evidence to 
decide that a disabled worker's right to reassignment will 
prevail over the collective seniority rights of his co-workers, 
or vice-versa. Accordingly, the parties should first attempt to 
avoid as much as possible any potential conflicts between the 
interests guaranteed by the statutes, and endeavor to resolve 
any conflict that may arise according to the first principles 
developed above, which create a presumption in favor of 
industrial pluralism over individual employee rights. 

By favoring the collective approach of the industrial 
pluralist paradigm, this solution adopts a system, as opposed 
to a particular result. The individual rights model attains its 
goal of establishing a norm of non-discrimination. But in its 
machinery of persistent appeal to federal enforcement, it 
undermines collective action and disempowers employees in 
the workplace. By contrast, the industrial pluralist paradigm 
puts in place a system that is fully capable of providing the 
same result as the individual rights model, though it does so , 
by increasing employee participation in the workplace, by 
empowering parties to resolve their disputes locally, and by 
appealing to self-government rather than the Federal 
Government. 
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80. Interpretive GUIDANCE ON TITLE I OF THE AMERICANS WITH DIS-

ABILITIES Acr, 29 C.F.R. §12111(9). See also, H.R. REP. No. 
485, supra note 49, at 62-3. 

81. Id. at 63. 

82. The ADA imposes no prohibition on this, but unionized em-
ployees nearly always have just cause employment, which will 
limit the employer's right to discharge an employee, and often 
may grant the employee the right to arbitrate. At-will employ-
ment contracts, the rule in most non-unionized workforces, are 
not implicated in this discussion because the presence of the 
NLRA and collective bargaining make them quite rare in the 
relevant sectors. 

83. See, e.g., Rottenberg, supra note 49, at 186. 

84. See, e.g., Title VII, §§ 703(g), 703(j). 

85. A potential counter-argument here is that accommodation is by 
its very nature affirmative action: it is employer action that 
benefits a group of historically-underrepresented employees 
for the purpose of integrating them into the workforce. 

86. See, 42 U.S.C. §12111(10). 

87. 29 C.F.R. §1630.15(e) (1992). 

88. Note that an employer may also be able to consider the legal 
consequences of making a proposed accommodation under the 
category of "cost" - defined here to include an ADA damages 
or backpay award, the costs of litigating the duty to bargain 
under the NLRA, for example. 42 U.S.C. §12111(10)(b)(i). 
Other quasi-legal consequences, such as picketing to protest a 
refusal to bargain, could fall within §101(10)(B)(ii). 42 U.S.C. 
§12111(10)(B)(ii). 

89. Because the union is the exclusive representative of the em-
ployees, 29 U.S.C. §159(a), the disabled individual cannot 

negotiate directly with the employer unless the provisions of 
NLRA § 9(a) are met. See, supra notes 29-30 and accompany-
ing text. Additionally, note also that the ADA imposes a duty 
of non-discrimination and accommodation on the union as well 
as the employer. 42 U.S.C. §§ 12111(2), 12112(a). 

90. S. REP. No. 116, supra note 49, at 31. 

91. In this way, the override clause does exactly the opposite of 
other individual employee rights provisions: rather than strength-
ening the hand of employees by imposing a baseline, it strips 
power away from the employees' bargaining representative, 
potentially allowing the employer to run roughshod over the 
collective rights of its employees. 

92. See, O'Melveny, supra note 4, at 243-45. 

93. 29 U.S.C. §159(a). 

94. Note that neither a union nor an employer is subject to a duty 
to bargain when a valid collective bargaining agreement is in 
effect. Id. §158(d). However, both sides can agree to meet to 
adjust disputes, despite the existence of such an agreement. /d. 

95. Under the undue hardship analysis, the EEOC will consider 
that a covered entity is prohibited from performing its ADA 
duties by countervailing federal law. See, supra notes 87-88 
and accompanying text. 

96. Undue hardships affect "covered entities," 42 U.S.C. 
§12111(10)(B), which include both unions and employers. Id. 
§2111(2). 

MICHIGAN COURT OF APPEALS 
UPDATE 

By Daniel Misteravich 

Wrongful Discharge - Elliot-Larsen Civil Rights Act 
- Breach of Contract - Tortious Interference 

Lytle v Malady and Howmet Corporation, No. 157627 
(1995) 

Plaintiff, a female, was hired as a general clerk and was 
successively promoted until she achieved the position of 
employment manager. Then, when the employer replaced 
plaintiff's supervisor with defendant Malady, conflicts arose. 
Plaintiff was demoted, and a younger less experienced man 
was promoted to replace her. 

The employer began reductions in work force. The 
employer eliminated plaintiff's position and discharged her. 

Plaintiff sued the employer under the Elliot-Larsen Civil 
Rights Act claiming age discrimination and gender discrimi-
nation. She also claimed breach of just-cause employment 
contract. Plaintiff sued her former supervisor alleging tortious 
interference with contractual relations. The trial court granted 
summary disposition in favor of the defendants. In a thorough 
opinion which relied in part upon federal precedents, the 
court of appeals reversed and remanded. The court of appeals 
arrived at a number of holdings. 

I. Age Discrimination. Plaintiff created a genuine issue 
of material fact as to the existence of a prima facie case of 
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age discrimination by alleging (1) that when the employer 
demoted her it replaced her with a younger person with less 
seniority and experience and (2) that around the time of her 
discharge her employer hired two younger less experienced 
people to do human resources duties which she could have 
performed. Plaintiff created a genuine issue of material of 
fact as to whether the employer's reasons for discharge 
were a mere pretext for age discrimination when the employer 
alleged that it made a reduction in force for economic reasons 
and when, in the face of plaintiffs discharge, the employer 
(1) hired a younger, less experienced employee to a position 
which the plaintiff could have performed and (2) retained 
a younger, less experienced employee in a similar position. 

II.GenderDiscrimination. Plaintiff demonstrated a genu-
ine issue of material fact as to her prima facie case of gender 
discrimination when she alleged that her relationship with her 
supervisor deteriorated after he told her to wear a dress and 
she declined to do so, that the supervisor "had difficulty in 
getting along with women in positions of authority," that her 
supervisor's evaluations of the plaintiff were more critical 
than those of previous supervisors, and that the plaintiffs 
supervisor demoted her and replaced her with a man who had 
less seniority, less experience, and who had been trained by 
the plaintiff. These allegations raised an issue as to whether 
the employer's reason of reduction in force was a mere pretext 
for gender discrimination. 

M. Just-Cause Employment. Plaintiff's allegations raised 
a question of fact as to whether the employer created a 
legitimate expectation of just-cause employment when the 
plaintiff was given a handbook which said that no employee 
would be discharged without proper cause and when the 
handbook also said in a separate section that the booklet was 
not intended to create a contract. The employee failed to give 
the plaintiff reasonable notice of a change in its at-will policy 
when it placed stickers on employee handbooks disclaiming 
just-cause employment, when there was no evidence that the 
change of policy was distributed or announced to current 
employees, when the employer did not directly notify plaintiff 
of the change in policy, and when the employer's supervisor 
of its employee benefits told plaintiff that the change did not 
apply to her. Plaintiff raised an issue of fact as to whether 
the employer's reason of economic necessity was a mere 
pretext for discrimination when plaintiff presented documen-
tary evidence that the employer was not in an economic 
downturn, that its sales and income were increasing, and that 
it continued to hire personnel while discharging current 
employees. 

IV. Tortious Interference. Plaintiff did not raise a genu-
ine issue of material fact as to a prima facie case against her 
former supervisor for tortious interference with her employ-
ment when plaintiff only alleged that her supervisor con-
curred with the decision to discharge her and when she did not 
allege any personal benefit reaped by her supervisor because 
of her discharge. 

Handicappers Civil Rights Act 

Dzierbowicz v American Seating Co, No. 160829 (1995) 

Plaintiff was an employee with rheumatoid arthritis which 
required her to have several surgeries and to take medical 
leaves. The employer temporarily laid off plaintiff and then 
terminated her. Plaintiff sued alleging violation of the Handi-
cappers Civil Rights Act. 

Assuming that Plaintiff alleged a prima facie case of 
violation of HCRA, the employer showed a legitimate, non-
discriminatory reason for plaintiffs layoff and termination 
by showing that it had reduced its workforce from 2,000 
employees in 1978 to 750 at the time of the motion for 
summary disposition, that clerk positions (plaintiffs job) 
were reduced from sixteen to three, that plaintiffs position 
was consolidated or absorbed because of computerization 
and technology changes, and that plaintiff was not qualified 
for any other positions for which the employer had openings. 
Plaintiff failed to raise an issue of fact to show that the 
employer's business reasons were merely a pretext when she 
only alleged that the employer knew she may have required 
additional surgeries and more time off for medical leave and 
when plaintiffs supervisor and the director of human re-
sources stated that neither plaintiffs medical condition nor 
her insurance costs played any part in the decision to termi-
nate plaintiff. A dissenting opinion discussed additional facts 
in the record. 

Michigan Employment Security Commission — Period 
of Limitation for Filing an Unfair Labor Practice 
Charge 

Rodger v County of Washtenaw, No. 154972 (1995) 

Petitioner left his employment with the respondent County 
of Washtenaw. He sued his former employer in circuit court 
for breach of his employment contract. This action was 
ultimately dismissed for lack of subject matter jurisdiction. 
While the action was pending in circuit court, petitioner filed 
his unfair labor practice charge with the Michigan Employ-
ment Relations Commission. The charge was filed more than 
six months after petitioner alleged that he had been construc-
tively discharged. MERC dismissed the charge because it 
had not been filed within the six month limitations period 
provided by MCL 423.216(a); MSA 17.455(16)(a). 
Petitioner appealed the MERC dismissal of his charge. The 
court of appeals affirmed. 

Held: the filing of a court complaint alleging breach of 
employment contract does not toll the running of the statutory 
period of limitations for filing an unfair labor practice charge 
with the MERC as provided in MCL 423.216(a); MSA 
17.455(16)(a). 

Workers' Disability Compensation Act — 
Governmental Immunity — Intentional Tort 

Madison v Detroit, 208 Mich App 356 (1995) 

Plaintiff worked for Detroit's transportation department 
where she moved heavy bus fare collection boxes with the 
assistance of a truck which had a crane. The City replaced the 
truck with one which did not have a crane. Plaintiff had to lift 
the heavy metal boxes without any mechanical aid. She 
injured her back on the job and collected workers' compen-
sation benefits. 
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Plaintiff sued her employer alleging a right to recover 
under the intentional tort exception to the exclusive remedy 
provision of the Workers' Compensation Act, MCL 418.131; 
MSA 17.237(131). Defendant asserted a defense of govern-
mental immunity under MCL 691.1407; MSA 3.996(107). 
The trial court granted summary disposition and dismissed 
plaintiff's tort claim. The court of appeals reversed and 
remanded. 

Held: the governmental immunity statute does not 
shield a governmental entity from a claim of intentional tort 
brought by an injured employee who alleged a right to 
recover under the intentional tort exception of the Workers' 
Compensation Act. 

Civil Rights Act — Sufficient Evidence — Mitigation of 
Damages — Prejudgment Interest 

Paulitch v Detroit Edison Co, 208 Mich App 656 (1995) 

Plaintiff employee was fifty years old when he applied 
for a promotion at Detroit Edison Company. During the 
interview he was told repeatedly that the job was a "young 
man's job." Plaintiff did not receive the promotion. Plaintiff 
brought an action alleging a violation of the Civil Rights Act, 
MCL 37.2202; MSA 3.548(202). The jury awarded plaintiff 
$359,000. Defendant appealed claiming insufficient evidence 
and failure to mitigate damages. Plaintiff cross-appealed 
claiming the trial court improperly declined to award pre-
judgment interest on future damages. 

Held: (I) plaintiff established a prima facie case of age 
discrimination by showing that he was between the ages of 
forty and seventy, that the chief system supervisor told him 
that his proximity to retirement was a factor in the decision not 
to promote him, and that in the interview plaintiff had been 
asked why a person of his age would want such a stressful job; 
(2) plaintiff carried his burden of proving that the employer's 
allegation that he was not as well qualified as the other 
applicants was mere pretext when the testing procedures were 
strictly subjective and when one of the candidates who scored 
lower than plaintiff and who was younger than plaintiff 
received the promotion; (3) the verdict was not against the 
great weight of the evidence in regard to emotional damages 
when plaintiff testified that his relationship with his wife and 
his friends suffered after he was passed over for the promo-
tion; (4) the trial court did not abuse its discretion by denying 
remittitur or a new trial when there was evidence of emotional 
damages and when the award was comparable to awards in 
similar cases; (5) plaintiff did not fail to mitigate his damages 
when, in order to save himself the embarrassment of being 
denied the promotion a second time, he withdrew his second 
application for the same promotion which had been denied 
him three years earlier; (6) plaintiff did not fail to mitigate his 
damages when the defendant made a job offer to the plaintiff 
a few days before the trial began, held the offer open for ten 
days, and withdrew the offer without any rejection by the 
plaintiff; (7) plaintiff should have been awarded prejudgment 
interest on his award of future damages when his claim 
involved a civil rights violation, not a claim resulting from 
personal bodily injury. 

Civil Service — Free Speech and Association — 
Vagueness — Equal Protection 

Michigan State AFL-CIO v Civil Service Commission 
(After Remand), 208 Mich App 479 (1995) 

This case arose out of a challenge to Civil Service 
Commission Rule 1-5.7 which prohibits civil servants from 
engaging in political activities during the hours they are on 
actual duty. 

Held: (1) the previous decision of the court of appeals in 
this case as to the definition of "actual duty" is the law of the 
case and controls the question of whether "union leave" is off 
duty time; (2) Rule 1-5.7 which restricts the partisan political 
activity of employees while on duty does not offend a recog-
nized Michigan or federal constitutional right to free speech 
or assembly; (3) Rule 1-5.7 is not vague because it bars all 
political activity even though it does not distinguish 
partisan from nonpartisan political activity; (4) Rule 1-5.7 
does not violate equal protection or due process because, 
although nonunion employees are not eligible for union 
leave and leave for jury duty, both union and nonunion 
employees are prohibited from engaging in both partisan 
and nonpartisan political activities while on duty. 

MERC UPDATE 

By Kathleen Corkin Boyle 
White, Przybylowicz, Schneider & Baird, P.C. 

Charter Township of Flint Police Department, MERC 
Case No. UC 94 A-1 (January 18, 1995). 

MERC held that Communications Systems Operators 
employed by the township police department were eligible 
for Act 312 arbitration. The union had filed a Petition for 
Arbitration and the charter township had challenged the 
appropriateness of a 312 arbitration hearing, arguing that the 
employees are not engaged as police officers or fire persons, 
are not subject to the hazards associated with police work or 
fire fighting, and are not employed as emergency medical 
service operators or emergency telephone operators. The 
Communications Systems Operators were employed by the 
township and assigned within the township police depart-
ment. The duties of the Communications Systems Operators 
included the use of police dispatch radio and acting as a 
secondary telephone answering point for both emergency and 
non-emergency requests for police assistance. The Commu-
nications Systems Operators were required to prioritize such 
requests, to transfer the data into proper radio messages and 
to contact the appropriate police, fire, or medical personnel. 
The Communications Systems Operators also performed 
routine clerical tasks and other duties. The Communications 
Systems Operators tell emergency callers to phone the Genesee 
Central Dispatch-911 Center, but they also dispatch a Flint 
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Township police officer in response to the calls. MERC ruled 
that since the undisputed evidence established that the Com-
munications Systems Operators continue to be trained in 
emergency dispatch procedures and since they dispatch emer-
gency calls to police officers on more than an occasional 
basis, they come within the coverage of Act 312, as amended. 

Louisiana Homes, Inc. and Michigan Department of 
Mental Health, Case No. C89 E-1190 (December 21, 
1994 Michigan Department of Mental Health and 
Passages Community Services, Inc., Case No. C93 C-86 
(December 21, 1994). 

In these two cases, MERC addressed the responsibility of 
the Michigan Department of Mental Health, as co-employer, 
for unfair labor practices committed by two co-operators of 
residential group homes. In both cases, MERC found that the 
group home operator had committed various unfair labor 
practices, but that the MDPH was not chargeable because the 
charging party had not established that MDPH knowingly 
participated in the unfair labor practices. 

City of Grand Rapids, Case No. C94 B-53 (December 22, 
1994). 

On Exceptions, MERC upheld the finding of Adminis-
trative Law Judge Roulhac that the City of Grand Rapids had 
not committed an unfair labor practice. The charges alleged 
that the employer had violated Sections 10(1)(a)(b)(c) and (e) 
of PERA by implementing a physical fitness evaluation 
program without bargaining with the union and by unlawfully 
bargaining directly with unit members over the program. 
MERC agreed with the finding of the Administrative Law 
Judge that the annual physical fitness examinations in ques-
tion were not a mandatory subject of bargaining because they 
were voluntary. MERC noted that there was no evidence on 
the record that the voluntary program was a condition of 
employment or had any significant impact on wages, hours, 
benefits, or any other term of employment. MERC held that 
because the program was voluntary and without any specific 
incentives offered for those individuals who volunteered for 
the program, the employer had no duty to bargain with the 
union prior to implementing the program. MERC noted that 
no unfair labor practice occurs when management meets with 
employees to provide information relating to planned or 
actual changes in operations or procedures if the employees 
are offered nothing and are not requested to make an 
agreement. 

Central Michigan University, Case No. C92 J-216 
(March 8, 1995). 

On Exceptions, MERC upheld the decision of Adminis-
trative Law Judge Lynch granting the employer's motion to 
dismiss an unfair labor practice charge filed by the union 
regarding the actions taken by the employer to subcontract 
cuandial work previously performed by bargaining unit mem-
bers.. The contract between the parties contained provisions 
repining subcontracting, including the provision that no 
bargaiang emit members would be laid off in the event the 
employer made a decision to subcontract. After the union 
filed dor unfair labor practice charge, the parties arbitrated a  

grievance regarding the subcontracting. The grievance was 
denied. The charging party then filed an amendment to the 
unfair labor practice charge alleging that the employer had 
bargained in bad faith. Without convening an evidentiary 
hearing, the Administrative Law Judge granted the employer's 
motion to dismiss. MERC upheld the dismissal of the charges, 
finding that the amended charge was not filed within the 
statutory time limits, and that the employer had satisfied its 
duty to bargain over the issue of subcontracting by entering 
into a collective bargaining agreement that contained a sub-
contracting clause. MERC stated that the charge involved 
a good faith dispute over the interpretation of the terms of 
the contract, and not an unfair labor practice dispute 
under PERA. 

University of Michigan, Case No. C94 B-36 (February 
15, 1994). 

MERC adopted the decision and recommended order of 
Administrative Law Judge Wicking which upheld an unfair 
labor practice charge alleging that the employer had violated 
Section 10(c) of PERA by contacting two employees and their 
union representative, threatening disciplinary action against 
the employees "for abuse of the grievance procedure." The 
employer complained that the two employees had filed mul-
tiple individual and group grievances. MERC held that even 
if the grievances were not meritorious, the employees still had 
the right to file the grievances, free from employer threats 
unless a grievance was of such a nature as to threaten em-
ployer representatives or contained vulgar language "which 
would embarrass an army sergeant." 

ARBITRATION OF 
DISCRIMINATION AND 

WRONGFUL DISCHARGE CLAIMS 

By Gregory S. Muzingo 
Chrysler Corporation 

Introduction 

On May 13, 1991, the United States Supreme Court 
decided Gilmer v Interstate/Johnson Lane Corp., 500 U.S. 
20, 111 S.Ct. 1674 (1991), and one week later, on May 20, 
1991, vacated and remanded the Fifth Circuit's decision in 
Alford v Dean Witter Reynolds, Inc., 905 F.2d 104 (5th Cir. 
1990), wherein the Fifth Circuit had previously concluded 
that there was no right to compel arbitration of claims brought 
under Title VII. 500 U.S. 930, I 1 1 S.Ct. 2050 (1991). 

With Gilmer and the remand in Alford, the Supreme 
Court set in motion significant changes in the law relating to 
the arbitrability of wrongful discharge claims in general and 
in particular, civil rights claims. Thus, the considerable doubt 
regarding compelled arbitration of discrimination claims 
raised by the Court in Alexander v Gardner-Denver, 415 
U.S. 36,94 S.Ct. 1011(1974),' was distinguished and largely 
undercut by the Court in Gilmer. 
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More specifically, the Court in Gilmer affirmed the 
Fourth Circuit's decision that age discrimination claims 
brought under the ADEA were subject to mandatory arbitra-
tion agreements commonly used in the securities brokerage 
industry. In so doing, the Court retrenched from its "mistrust 
of the arbitral process,' emphasizing instead the liberal 
federal policy favoring arbitration agreements, reflected in 
the Federal Arbitration Act ("FAA"), 9 U.S.C. §§ 1-16." Metz 
v Merrill Lynch, Pierce, Fenner & Smith, 39 F.3d 1482, 1490 
(10th Cir. 1994), quotingGi/mer, 500 U.S. at 33, n. 5, 35, 111 
S.Ct. at 1656 n. 5, 1657. 

The post-Gilmer tension regarding discrimination claims 
is not whether such claims can be subjected to binding 
arbitration; they clearly can. The issue is whether, and under 
what circumstances, employees are required to forego statu-
tory rights in the process. 

Present Caselaw 
Federal 

The Court's decision in Gilmer drew its rationale, sub-
stantially, from earlier decisions like Mitsubishi Motors 
Corp. v Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 105 
S.Ct. 3364 (1985) and Shearson/American Express Inc. v 
McMahon, 482 U.S. 220, 107 S.Ct. 2332 (1987), holding 
that statutory claims can be made subject to an arbitration 
agreement, enforceable pursuant to the FAA: 

In these cases we recognized that 'Mt agreeing to 
arbitrate a statutory claim, a party does not forego 
the substantive rights afforded by the statute; it only 
submits to their resolution in an arbitral, rather than 
a judicial forum.' Mitsubishi, supra, 473 U.S., at 
628, 105 S.CT., at 3354. 

500 U.S., at 	, 111 S.Ct., at 1652. 
Against this backdrop of a "[Wealthy regard for federal 

policy favoring arbitration," the Court concluded that plain-
tiffs who argue that they are free from an obligation to 
arbitrate statutory discrimination claims must carry the bur-
den of establishing that "Congress itself has evinced an 
intention to preclude a waiver of judicial remedies for the 
statutory rights at issue." 500 U.S., at_, I 1 1 S.Ct., at 1652. 
Upon examination of the text of the ADEA and its legislative 
history, Gilmer found nothing which would preclude arbitra-
tion, nor any inconsistency between arbitration and the pur-
poses and policies of the ADEA, concluding that: 

— Effective vindication of a statutory claim in an 
arbitral forum serves both the remedial and deterrent 
functions of the statute; 

— Role of EEOC will not be undermined, as claim-
ants subject to an arbitration agreement will still be 
free to pursue charges of discrimination through that 
agency, despite the inability to proceed in a judicial 
forum; 

— Mere involvement of an administrative agency in 
the enforcement of a statute is not sufficient to 
preclude arbitration; 

— No evidence that arbitration procedures weaken 
the protections afforded by the substantive law of 
the statute; 

— The Court expressly rejected the "presumption" 
that arbitration panels are biased or otherwise in-
competent to hear and decide discrimination cases, 
or that certain limitations on discovery will deny 
individuals a fair opportunity to present their claims, 
trading the procedures and opportunity of court 
review for the "simplicity, informality, and expedi-
tion of arbitration;" 

— Arbitrators are not precluded from fashioning 
equitable remedies, nor is the EEOC precluded from 
bringing class actions and seeking equitable relief; 
and 

— Mere inequality in bargaining power (employer/ 
employee) is not a sufficient reason to hold that 
arbitration agreements are never enforceable in the 
employment context and therefore, must be ad-
dressed on a case-by-case basis. 

Finally, Gilmer distinguished Alexander, supra, and 
Barrentine v Arkansas-Best Freight System, Inc., 450 U.S. 
728, 101 S.Ct. 1437 (1981), stressing that an employee's 
rights under a collective bargaining agreement, as was the 
issue in each of these cases, are distinct from the individual 
rights conferred by the anti-discrimination statutes, highlight-
ing "[T]he  potential disparity in interests between a union and 
an employee, and the limited authority and power of labor 
arbitrators," 500 U.S., at 	, I 1 1 S.Ct., at 1656-57; 

Subsequently, both state and federal courts have utilized 
the Gilmer template in determining the appropriateness of 
enforcing mandatory arbitration of wrongful discharge and 
employment discrimination claims: 

Alford v Dean Witter Reynolds, II, 975 F.2d 1161 
(5th Cir. 1992). Dismissal, not a stay pending arbi-
tration, when all claims are subject to arbitration. 

Mago v Shearson Lehman Hutton, Inc., 956 F.2d 
932 (9th Cir. 1992). State law contract of adhesion 
principles not applicable to preclude arbitrability of 
disputes under the FAA. 

DiCrisci v Lyndon Guarantee Bank of New York, 
807 F. Supp. 947 (W.D.N.Y. 1992). Arbitrator is not 
precluded by federal law from awarding punitive 
damages; substantive arbitrability is for the court to 
decide; and for cause employment contract contain-
ing arbitration provision did not preclude arbitration 
of Title VII claim, as well. 

Hull v National Cash Register Corp., 826 F. Supp. 
303 (E.D. Mo. 1993). Issue as to whether parties 
have agreed to submit a particular claim to arbitra-
tion is, as a matter of law, for the court to decide in 

1 
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the first instance and any, doubt as to arbitrability 
should be resolved in favor of that process. 

Weiss v Columbia Pictures Television Co., 801 F. 
Supp. 1276 (S.D.N.Y. 1992). Forum selection clause 
controls, mandating change of venue in ADEA ac-
tion from New York to California. 

Scott v Farm Family Life Insurance Co., 827 F. 
Supp. 76 (D. Mass 1993). FAA exclusion from its 
jurisdiction — seamen, railroad workers, or "other 
employees engaged in foreign or interstate com-
merce — applies only to persons directly employed 
in the actual movement of goods. Cf., Mittenfloif v 
Stone Lumber Company, 874 F. Supp. 292 (D. Or. 
1994) and Willis v Dean Witter Reynolds, Inc., 948 
F.2d 305 (6th Cir. 1991). 

The Prudential Insurance Company of America v 
Lai, 42 F.3d 1299 (9th Cir. 1994). "Parallel state 
anti-discrimination laws are explicitly made a part 
of Title VII' s enforcement scheme. [citations omit-
ted] Thus, the FAA has the same application to state 
law claims. . . as it does to Title VII claims." Id., at 
1303, n.1; and "Congress intended there to be at 
least a knowing agreement to arbitrate employment 
disputes before an employee can be deemed to have 
waived the comprehensive statutory rights, rem-
edies and procedural protections prescribed in Title 
VII and related state statutes. .. . Thus, we conclude 
that a Title VII plaintiff may only be forced to forego 
her statutory remedies and arbitrate her claims if she 
knowingly agreed to submit such disputes to arbitra-
tion." Id., at 1304-05. 

Farrand v Lutheran Broth., 993 F.2d 1253 (7th Cir. 
1994). National Association of Securities Dealers' 
("NASD") arbitration provision (the same provision 
in dispute in Prudential, supra) did not expressly 
cover employment disputes and therefore, did not 
bind plaintiff to arbitrate age discrimination claim. 
Cf, Kidd v Equitable Life Assurance Society, 32 
F.3d 516 (11th Cir. 1994). 

ARW Exploration Corp. v Aguirre, 45 F.3d 1455 
(10th Cir. 1995). "An arbitrator's erroneous inter-
pretations or applications of the law are not revers-
ible. . . . Only 'manifest disregard' of the law is 
subject to reversal.. . . The court has characterized 
the 'manifest disregard' standard as 'willful inatten-
tiveness to the governing law' [which] clearly means 
more than error or misunderstanding with respect to 
the law;" and "[C]ourt reviews de novo a grant of 
summary judgment vacating or defending an arbi-
tration award. However, maximum deference is owed 
to the arbitrator's decision. In fact, the standard of 
review of arbitral awards is among the narrowest 
known to the law." Id., at 1462-3. 

State 

In Carlson v Hutzel Corp., 183 Mich App 508, 455 
NW2d 335 (1990), the Court concluded that an employer may 
unilaterally implement an arbitration procedure as a new 
policy and/or an amendment to a current policy, which is 
binding on all existing employees and those hired thereafter. 
Of course, the genesis for this unilateral right to establish a 
grievance/arbitration procedure is Toussaint v Blue Cross & 
Blue Shield, 408 Mich 579, 292 NW2d 880 (1980), and 
its progeny. See, also, Renny v Port Huron Hosp., 427 
Mich 415, 429-30, NW2d 327 (1986); Dahlman v Oakland 
University, 172 Mich App 502, 505, 432 NW2d 304 (1988); 
Khalifa v Henry Ford Hospital, 156 Mich App 485, 401 
NW2d 327 (1986); and Zenuik v RKA, Inc., 189 Mich App 
33, 35, 472 NW2d 23 (1991). 

In Heurtebise v Reliable Business Components, Inc., 207 
Mich App 309, 	NW2d 	(1994), the court held that an 
agreement to arbitrate a civil rights claim is enforceable, 
based on a signed acknowledgment of receipt of the employee 
handbook which contained the notice of the arbitration pro-
cedure. Indeed, the court went further by concluding that 
"[E]ven where the record is devoid of plaintiff's express 
acceptance of the handbook's provisions, it is well estab-
lished under Michigan law that mutual assent to a term and 
condition of employment is not required [citations omitted]." 
Id., at 311-12. Finally, the court found no "public policy" 
prohibition against enforcement of a valid arbitration agree-
ment for resolution of civil rights claims, relying on Gilmer, 
that "arbitration clauses are to be liberally construed with any 
doubts to be resolved in favor of arbitration," and that 
"arbitration does not impair the remedies afforded under the 
statute." Id., at 312. 

Most recently, the Court of Appeals issued its decision in 
Rushton v Meijer, Inc., 	Mich App 	, No. 164272 
(March 1, 1995), reversing the trial court's denial of the 
employer's motion for summary disposition and granting the 
employer's motion to dismiss the complaint based on the 
plaintiff's failure to follow the grievance/arbitration proce-
dures set out in the employee handbook. 

The plaintiff, a part-time floor detective, signed an em-
ployment form agreeing to adhere to Meijer's policies and 
procedures and she received an employee handbook which 
contained a termination appeal procedure. The court found 
that the handbook "unambiguously provided that terminated 
employees were required to exhaust the alternate dispute 
resolution (ADR) procedure" and in yet another document, 
also received by plaintiff, exhaustion of the ADR procedure 
was a "condition precedent" to litigation. Slip Opinion, at p 1. 
Relying on Heurtebise, the court concluded that 
"[P]laintiff s sole remedy for her wrongful discharge and 
gender discrimination claims was the ADR procedure 
[which] Plaintiff abandoned. . . when she failed to proceed 
to step two of the procedure, which was binding arbitration. 
Failure to pursue step two rendered the decision at step one 
[grievance denied] binding." Slip Opinion, at p 2. 

While plaintiff in Rushton initiated the ADR proce-
dures, she did not exhaust them, withdrawing from the pro-
cess after the first step investigation and filing a wrongful 
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discharge, sex discrimination and retaliation lawsuit. In re-
versing the trial court's refusal to dismiss plaintiff's claims, 
the Court of Appeals 1) recognized that just cause employers 
in Michigan may preclude submission of wrongful discharge 
claims to a jury, if the employer has adopted a procedure for 
impartial arbitration of such claims and 2) failure to exhaust 
the arbitration procedures warrants dismissal of the 
complaint. 

pensatory damages, such as emotional distress, 
pain and suffering and punitive damages. 

• Specify the applicable steps and define time 
limits for each step in the grievance/arbitration 
process, all of which should be in written form, 
and provide for penalties if the time limits are not 
followed, e.g., waiver of the claim and/or resolu-
tion at the previous step. 

Employment Arbitration Procedures 

In light of present law, the employment arbitration pro-
cedure intended to serve as the alternative to, and preclusive 
of, judicial resolution of wrongful discharge and civil rights 
claims, should include the following provisions: 

• The grievance/arbitration procedure must be ex-
pressly established as the sole and exclusive 
method of resolving disputes arising from the 
employment relationship and that the arbitration 
decision is final and binding on all parties. 

• Specify the claims — statutory and common law 
— that are encompassed by the arbitration 
procedure. 

• Procedure for selection of an arbitrator and pay-
ment for the arbitrator's services, as well as 
attorneys fees. 

• Specify time limits for filing claims, i.e., a "stat-
ute of limitations," as found appropriate in 
Newman v Jewish Family Services, 	Mich 
App 	(1994) and Perez v Western-Southern 
Life Ins. Co., 	F.Supp. 	, 43 FEP 1811, 
(E.D., Mich 1987); request for arbitration; com-
mencing arbitration; scope and duration of dis-
covery process; submitting briefs and issuance of 
decision; and overall procedure to be followed, 
e.g., American Arbitration Association Model 
Employment Arbitration Procedures. 

ENDNOTE 
• An agreement/acknowledgment that judicial reso-

lution of the claims covered by the arbitration 
procedure cannot be pursued pending exhaustion 
of the arbitration process. 

• Specify/limit the remedies available through the 
arbitration process — back pay, front pay 
(other equitable relief), lost benefits, other corn- 

1. Indeed, it was widely accepted that Alexander precluded any 
form of mandatory arbitration of civil rights claims. See, e.g., 
Utley v Goldman Sachs & Co., 883 F.2d 184 (1st Cir. 1989), 
cert. denied, 493 U.S. 1045, 110 S.Ct. 842 (1990). 

This article was reprinted with permission from the "20th 
Annual Labor and Employment Law Seminar," copyrighted 
1995 by the Institute of Continuing Legal Education, Ann 
Arbor, MI. 
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