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VIEW FROM THE CHAIR 

By Mary Job 

On April 28 the Labor Section sponsored a reception at 
the Kresge Court at the Detroit Institute of Arts in conjunc-
tion with the Annual ICLE Labor and Employment Law 
Seminar. Judge Harold Hood, who was the final speaker on 
Thursday afternoon, was the guest of honor at the reception. 
Hopefully, we can repeat this event on an annual basis. One 
of the nice things about sponsoring a reception in conjunc-
tion with the ICLE seminar is that the Section can make 
contact with many of the newer members who attend the 
ICLE conference. 

Speaking of continuing education, the Council has put 
together the program for the Annual Meeting. The Labor 
and Employment Law Section meeting is scheduled for 
Wednesday, September 21, at 2 p.m. and will be held at the 
Pontchartrain Hotel in Detroit. We have a full schedule 
which should be of wide interest to our membership. Imme-
diately following the business meeting, Michael Pitt and 
Daniel Galan will speak on Workforce Reduction, address-
ing such underlying issues as discrimination claims, early 
incentive buyouts, statutory requirements, settlement 
releases, disclosure, and other recent developments. This 
will be followed by Art Przybylowicz, of White, Beekman, 
Przybylowicz, Schneider & Baird, and Robert A. Boonin, of 
Butzel Long, debating the union and management perspec-
tives on privatization in the public sector. The afternoon will 
conclude with presentations from Paul M. Kara, John G. 
Adam, and Kristine J. Galein addressing practical issues 
arising under the Family and Medical Leave Act and 
Americans With Disabilities Act. 

We are also planning a reception cocktail hour from 
approximately 5 to 6 p.m., with the Section dinner at 6:30. 
Our dinner speaker will be Doug Fraser, former president of 
the United Auto Workers and currently professor of Labor 
Studies at Wayne State University. 

I also want to take this opportunity to recognize a 
number of our Section members who have been busy through-
out the year assisting the State Bar in formulating model 
personnel policies. A year or two ago, Bob McCormick, a 
former Section chair, was asked by the State Bar to head up 
a committee to draft model employment policies for use by 
law firms and members of the Bar in designing their own 
employment policies on some of the more significant issues, 
particularly in the area of gender equity, which lawyers and 
law firms face as employers. Bob has convened an ad hoc 
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LEGAL ISSUES IN 
EMPLOYEE SURVEILLANCE 

By Mark Brewer* 

On- and off-duty surveillance of employees has entered 
a new era of sophistication, intrusiveness and scope. This 
article surveys the legal issues created by this new era.' 

I. On-Duty Surveillance  

A. The Surveillance.  

Advances in technology have substantially enhanced 
an employer's ability to conduct many types of surveillance 
of employees while on duty.' 

Surveillance cameras have become very sophisticated. 
They can be hidden in heating vents, smoke detectors, 
clocks, telephones, sprinklers and the like and can have 
lenses the size of a pinhole. For example, twenty-nine police 
officers of the Concord, California Police Officers Associa-
tion sued the police chief for installing a video camera with 
a pinhole lens above a urinal in the men's room. (The chief 
claimed he intended to catch a vandal.)3  Audio surveillance 
has similarly been made far easier by miniaturization and 
other hardware advances — a complete audio transmitter can 
now fit in a ball-point pen.4  

Employer surveillance of employees also has been 
enhanced by high-tech security and access systems. These 
systems generally are of three types: (1) "biometric," which 
stores a record of a person's physical characteristics (voice, 
retina pattern, fingerprints) and permits access to a person 
matching the stored characteristics; (2) card-access, requir-
ing the use of a card to obtain entry; and (3) closed-circuit 
television. The latter method is particularly popular with 
retailers.5  From a privacy perspective the common concern 
about all of these systems is their ability to keep detailed 
individual records of employee access to and activities on 
the employer's premises. 

There are other new types of surveillance to which an 
employee can be subjected. So-called "call-detailing" tele-
phone systems have improved an employer's ability to 
monitor an employee's business and personal phone habits. 
Those systems have been available for over a decade and as 
they have declined in price they now are used by thousands 
of businesses. With them employers can record detailed 
employee-specific information about local and long-
distance telephone usage including numbers called; how 
often they were called; when they were called; and how long 
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the call(s) lasted. The information does not include the 
contents of conversations, but the quantitative data alone 
obviously can nonetheless be very revealing.6  In the retail 
industry, the analog to such phone systems is the increasing 
use of checkout scanners and computerized sales and 
inventory records which enable management to more 
closely monitor the productivity of cashiers, salespeople, 
and others. 

Similarly, the millions of employees who work at 
VDT's or any type of computer system can be and often are 
monitored from a remote location for work speed, time spent 
on various tasks including breaks, errors, the content of their 
work, etc. on a minute-by-minute basis. They may not be 
aware of the monitoring or of its uses, nor do they have a 
chance to explain or rebut the information which results. 

Finally, even the revolutionary development of "elec-
tronic mail" (E-mail) used by at least twenty-six million 
American employees' to transmit hundreds of millions of 
messages per month has created another way to monitor 
employees. E-mail is deceptive — it appears private but it is 
not. Moreover, because of back-up discs and other systems 
to save data, E-mail, once created, never actually disappears 
and is easily traceable. 

B. The Legal Issues.  

Eavesdropping and wiretapping by public employers 
would of course invoke the Fourth Amendment, see Katz v 
United States, 3890 U.S. 347; 88 S.Ct. 507; 19 L.Ed.2d 576 
(1967), under well-developed case law which need not be 
explicated here. See, e.g., O'Connor v Ortega, 480 U.S. 
709; 107 S. Ct. 1492; 94 L.Ed.2d 714 (1987). Similar state 
constitutional provisions may be implicated as well. See, 
e.g., Hawaii v Bonnell, 856 P.2d 1265 (1993) (analyzing 
workers' expectation of privacy under state constitutional 
search and seizure provision to be free from video surveil-
lance in "break room" at place of employment). 

Further, in extreme cases such as the Concord Police 
Chiefs conduct, surveillance can run afoul of constitutional 
(in the public sector) or common law (in the private sector) 
rights of privacy. See, e.g., DeMay v Roberts, 46 Mich. 160; 
9 N.W. 146 (1881) (one of the first tortious privacy cases — 
invasion of privacy where unmarried non-doctor male wit-
nessed home birth); Harkey v Abate, 131 Mich. App. 177; 
346 N.W.2d 74 (1983), Iv. denied, 419 Mich. 912 (1984) 
(see-through panel to women's restroom in roller rink 
constitutes invasion of privacy). However, as in the area of 
searches generally, there are few "bright lines" which reveal 
whether surveillance is proper or improper. In cases of audio 
or visual surveillance of work areas after notice to an 
employee, an actionable invasion of privacy is much more 
difficult to prove. See, e.g., Lewis v Dayton-Hudson, 128 
Mich. App. 165; 339 N.W.2d 857 (1983) (no actionable 
invasion of privacy where customer on notice of surveil-
lance of fitting rooms in retail store). Earp v Detroit, 16 
Mich. App. 271; 167 N.W.2d 841 (1969) (no actionable 
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invasion of privacy by employer due to waiver by employee 
of right to privacy in the workplace). The murkiness of the 
law redounds to the advantage of employers who risk little 
given that working people often cannot afford to hire a 
lawyer to vindicate their rights. 

The common law privacy cases on VDT monitoring 
techniques are sparse. Barksdale v IBM, 620 F. Supp. 1380; 
1 1ER Cases 524 (W. D . N. C 1985), aff'd, 1 IER Cases 
560 (4th Cir., 1986), involved plaintiffs who were hired as 
part of a three-week study of the legibility of VDT terminals. 
One of the claims was that the intensive observation and 
monitoring, including the recording of errors, of them which 
took place constituted an invasion of the common law right 
of privacy. The court dismissed this claim on a summary 
judgment motion holding that such conduct "can hardly be 
considered an intrusion upon. . . 'solitude or seclusion. . . 
or. . . private affairs or concerns.—  620 F. Supp. at 1383; 1 
IER Cases at 526. 

In addition to constitutional and common law legal 
issues, Title III of the Omnibus Crime Control and Safe 
Streets Act (OCCSSA) of 1968, 18 U.S.0 §2510 et seq., 
which renders it illegal to "intercept, disclose, or intention-
ally use ... wire, oral or electronic communication," may be 
applicable to on-duty employee surveillance. A private 
cause of action is available for OCCSSA violations. See id. 
§2520; Watkins v L.M. Berry & Co., 704 F.2d 577 (11th Cir., 
1983) (violation of OCCSSA to listen to personal call where 
no employee consent); Walker v Darby, 911 F.2d 1573; 
5 IER Cases 1342 (11th Cir., 1990). 

Despite this statutory protection, there are broad excep-
tions for employer monitoring with prior employee consent 
or "in the ordinary course of business." See Smith v Mary-
land, 442 U.S. 735; 99 S. Ct. 2577; 61 L.E.2d 220 (1979) 
(use of pen register does not violate OCCSSA or federal 
constitution); James v Newspaper Agency Corp., 591 F.2d 
579 (10th Cir., 1979) (upholding monitoring, after notice to 
employees, intended to improve employee performance and 
protect employees against abusive calls); Briggs v American 
Air Filter Co., 455 F. Supp. 179 (N.D. Ga., 1978), aff'd, 630 
F.2d 414 (5th Cir., 1980) (upholding monitoring without 
notice to investigate whether employee was giving confi-
dential information to competitor); Epps v St. Mary's 
Hospital, 802 F.2d 412 (11th Cir., 1986) (OCCSSA permits 
monitoring of calls between co-workers). But see Deal v 
Spears, 780 F. Supp. 618 (VV.D. Ark., 1991), aff'd, 980 F.2d 
1153 (8th Cir., 1992) ( rejecting employer defenses where 
bulk of conversations monitored were personal, no steps 
taken to avoid intrusion into personal calls and monitoring 
served no legitimate business purpose). 

The practical effect of the holdings of James, Briggs 
and Epps and cases like them is to reduce even the limited 
protections of the OCCSSA. Once notice is given and an 
employer can claim the monitoring is work-related, the door 
may be open to monitoring of personal calls. Since the 
determination that a call is personal can only be made by 
listening to it (and employers are permitted to listen in on 
such calls for a "reasonable" period to make that determina-
tion, see, e.g., United States v Axselle, 604 F.2d 1330, 1335  

(10th Cir., 1979) (permitting listening in for 3-5 minutes)), 
the law's protection can be vitiated by carryirg it out. 
Moreover, given that pen register use does not violate the 
OCCSSA, "call-detailing" probably does not violate it 
either. 

E-mail is subject to the OCCSSA under a 1986 amend-
ment of the OCCSSA, the Electronic Communications 
Privacy Act of 1986. See S. Rep. No. 99541 at 14, reprinted 
in 1986 U.S. Code Cong. & Admin. News 3555, 3568. The 
protections of the 1986 Act are subject to numerous excep-
tions for E-mail providers (e.g., employers), based on 
employee consent (express or implied), and based on needs 
arising from the ordinary course of business. 

Lacking effective protection under the OCCSSA, resort 
may be had to general tortious privacy principles for the 
protection of E-mail privacy. Compare, e.g., Vernars v 
Young, 539 F.2d 966 (3d Cir., 1976) (opening of personal 
mail by corporate officer stated a cause of action for 
invasion of privacy). However, the expectation of privacy in 
E-mail, the sine qua non of a privacy claim whether consti-
tutional or tortious, can vary enormously. E-mail systems 
are invariably owned or controlled by the employer, dimin-
ishing the expectation of privacy. While E-mail often re-
quires the use of passwords, implying at least some confi-
dentiality, against whom can confidentiality be 
asserted? The outside world possibly, but probably not the 
supervisor or the system's owner. Moreover, if E-mail is 
centrally stored and readily available to others, is there any 
legitimate expectation of privacy in it at all? Finally, the 
claimed employer privilege may be a strong one given the 
history of employer latitude in this area. Analogies to the 
exceptions in the OCCSSA for monitoring "in the ordinary 
course of business" and/or with notice to employees support 
the privilege. 

There are also state laws relevant to employee surveil-
lance. 

The broadest of these is Section 8 of the Bullard-
Plawecki Employee Right to Know Act: 

(1) An employer shall not gather or keep a record 
of an employee's associations, political 
activities, publications, or communications 
of nonemployment activities, except if the 
information is submitted in writing by or 
authorized to be kept or gathered, in writing, 
by the employee to the employer. This prohi-
bition on records shall not apply to the activi-
ties that occur on the employer's premises or 
during the employee's working hours with 
that employer that interfere with the perfor-
mance of the employee's duties or duties of 
other employees. 

(2) A record which is kept by the employer as 
permitted under this section shall be part of 
the personnel record. 

Continued on page 4 
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M.C.L. §423.508; M.S.A. §17.62(8). A private cause of 
action for injunctive relief, damages and attorneys' fees is 
available. 

This provision of Bullard-Plawecki may address some 
of the gaps in the privacy protection available under federal 
and the common law because it permits the gathering of the 
non-employment information only by voluntary disclosure, 
written consent, or if the activities occur on the premises or 
during working hours and they interfere with the perfor-
mance of duties. But see §9, M.C.L. §423.509; M.S.A. 
§17.62(9) (exception for certain investigations relating to 
criminal activity). There are no reported cases applying the 
Bullard-Plawecki Act to modern forms of employee surveil-
lance but it may be a fruitful area for assertion of employee 
rights. 

Further, the Michigan Eavesdropping Act, M.C.L. 
§750.539 et seq.; M.S.A. §28.807 et seq., makes it a felony 
to use devices for auditory and visual intrusions into 
"private places," defined as: 

a place where one may reasonably expect to be safe 
from casual or hostile intrusion or surveillance but 
does not include a place to which the public or 
substantial group of the public has access. 

M.C.L. §750.539a(1); M.S.A. §28.807(1); see Sullivan v 
Gray, 117 Mich. App. 476; 324 N.W.2d 58 (1982), lv. 
denied, 417 Mich. 1051 (1983) ( statute not violated when 
one party tape records a telephone conversation without the 
permission of the other participants; statutory language 
contemplates only a non-party eavesdropper). Is the work-
place, a VDT or E-mail a "place where one may reasonably 
expect to be safe from casual or hostile intrusion" by an 
employer? Not likely under the precedents. 

The first cases on E-mail privacy are emerging. A 1990 
class action lawsuit filed in California (Shoars v Epson 
America, Inc., L.A. Super. Ct. No. SWC 112749) alleged 
that the computer operations manager of Epson America, 
Inc. made, kept and read printed copies of E-mail sent and 
received by 700 workers in violation of state wiretapping 
law, Cal. Penal Code §631, part of California's Privacy Act. 
Other similar lawsuits regarding such conduct are pending 
or have been considered.8  The defendants in Shoars claimed 
that their conduct was privileged employer conduct, that the 
penal code did not apply, and that an employee had no 
reasonable expectation of privacy in the E-mail at issue. The 
plaintiffs in Shoars lost in the trial court, but have appealed. 
See Detroit News, January 28, 1994 at 1F. 

In the labor arbitration area employer surveillance 
generally has been upheld in the absence of a contractual bar 
particularly if done for cause or after notice, although some 
arbitrators seem troubled by its use as evidence in disciplin-
ary cases. See, e.g., FMC Corp., 46 LA 335 (Mittenthal, 
1966) (closed circuit TV to observe employees in room 
where thefts had occurred allowed, holding that employees' 
actions during working hours are not private actions); 

Cooper Carton Corp., 61 LA 697 (Kelliher, 1973) (installa-
tion of TV camera upheld where contract contained broad 
management rights clause and no maintenance of working 
conditions clause); Colonial Baking Co., 62 LA 586 (Elson, 
1974) (upheld TV camera installed for security and not 
disciplinary purposes, approval limited to security purposes 
only); Michigan Bell Telephone. 45 LA 689 (Smith, 1965) 
(evidence obtained by listening in on telephone operators 
admissible when monitoring done for cause or after notice); 
Kroger Co., 40 LA 316 (Reid, 1963) ( employer allowed to 
hire individuals to follow and check on work of delivery 
drivers). But see, e.g., EICO, Inc., 44 LA 563 (Delany, 1965) 
(installation of closed circuit TV violated maintenance of 
working conditions clause; no reasons existed to justify 
change). 

To address some of the deficiencies of existing law in the 
area of employee monitoring, state and federal legislation on 
electronic surveillance has been introduced for several years 
with the support of organized labor and other advocates of 
employee privacy such as the ACLU. See, e g., Susser 
"Electronic Monitoring in the Private Sector,"13 Employee 
Relations L.J. 575, 589-92(1988). The federal bill is known 
as the Privacy for Consumers and Workers Act. The legisla-
tion generally does not prohibit such surveillance except in 
areas such as bathrooms or locker rooms, requires general 
and specific notification to consumers, workers and appli-
cants of its use and gives workers the right to respond to the 
information collected. See Nat'l L.J., January 18, 1993 at 20; 
Nat'l L. J., April 15, 1991 at 1. 

C. Undercover Operations. 

Beyond these high-tech means of monitoring employee 
activity, the "low-tech" use of undercover agents also has 
apparently increased, usually in the drug and alcohol area, 
though data are difficult to come by. Employers hire trained 
spies to join the workforce to ferret out and report drug use 
and sales, employee theft, and so forth.' The American 
Society for Industrial Security, a trade group, counts at least 
25,000 member firms many of whom report substantial 
increases in undercover operations in recent years.'°  Some-
times such investigators pose as customers to test employees' 
courtesy, cashier procedures, theft or other conduct." Since 
such private investigators have a financial incentive to 
produce results, their methods and findings may be suspect. 
Information collected by such agents is often shared with 
police. Beyond such information gathering and sharing, 
employers are often setting up their own "sting" operations. 
All of these activities demonstrate that employers more and 
more see themselves as law enforcers. Police undercover 
operations also occur, in our experience particularly in the 
area of retail liquor sales. In Michigan the State Police often 
hire underage minors who attempt to purchase liquor 
illegally with employee discipline and criminal prosecu-
tions and store loss of liquor licenses the resulting penalties. 

The legal issues surrounding these efforts include whether 
and when the activities of such agents are subject 
to constitutional restraints regarding Miranda warnings, 
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searches and seizures, and so forth. The case law is mixed on 
whether these activities constitute sufficient "state action" to 
invoke constitutional protections, with the cases often turn-
ing on the role of or relationship between the private agents 
and public law enforcement Who initiated the operation? 
Do law enforcement officials control it? Were the private 
agents working with or on behalf of law enforcement offi-
cials? Were the private agents working only on behalf 
of the employer and for his or her interests? See, e.g., 
Williams v United States, 341 U.S. 97; 71 S. Ct. 576; 95 
L.Ed. 774 (1951) (private detective sufficiently assisted by 
public police so as to be acting under color of state law); 
People v Holloway, 82 Mich. App. 629; 267 N.W.2d 454 
(1978) (Fourth Amendment does not apply to private 
security guards); Tarnef v State, 512 P.2d 923, 934 (Alaska, 
1973) (private arson investigator working with police had to 
advise defendant of constitutional rights); Grand Rapids v 
Impens, 414 Mich. 667; 327 N.W.2d 278 (1982) (retail store 
security guards not working as police agents and not 
required to give Miranda warnings); Peak v State, 342 
So.2d 98 (Ha. App., 1977) (involuntary confession to 
private persons inadmissible); People v Zelinski, 24 Cal. 3d 
357; 155 Cal. Rptr. 575; 594 P.2d 1000 (1979) (constitu-
tional standards apply when private security personnel 
fulfill a public function in bringing violators to justice); 
State v Hutchinson, 349 So.2d 1252 (La., 1977) (private 
searches and seizures regulated by state constitution). On 
the state action requirement generally, see Flagg Brothers 
v Brooks, 436 U.S. 144; 98 S. Ct. 1729; 56 L.Ed.2d 185 
(1978); Jackson v Metropolitan Edison, 419 U.S. 345; 95 S. 
Ct. 449; 42 L.Ed.2d 477 (1974). If state action is not present, 
the various common law causes or action may be applicable. 
Further, the statutory remedies discussed earlier may also be 
invoked. 

II. Off-Duty Surveillance  

Though data are difficult to come by, there appears to 
be an upswing in off-duty, off-premises surveillance of 
employees by employers. This is usually done through the 
employer's agents and often involves an employee off on 
sick or disability leave, workers' compensation, etc., with 
the employer seeking to ascertain whether the employee is 
actually sick, injured, etc. in an attempt to lower costs.12  It 
is estimated that 60% of the work of private investigators 
involves workers comp claims." The surveillance may 
involve a private investigator taking notes of what she sees 
or, increasingly, the use of video cameras. Such surveillance 
has become so common that surveillance notes, tapes, etc. 
are usually the subject of standard interrogatories in law-
suits. 

Such surveillance done by public employers or their 
agents may raise state and/or federal constitutional issues 
such as the right to privacy discussed supra. 

Moreover, several statutes may be invoked by such 
surveillance. Section 8 of the Bullard-Plawecki Act, as 
discussed supra, would be violated in the absence of consent 
or voluntary disclosure. Further, as a matter of Michigan law 
and public policy: 

A person who trespasses on property owned or 
under the control of any other person to subject that 
person to eavesdropping or surveillance is guilty of 
a misdemeanor. 

M.C.L. §750.539b; M.S.A. §28.807(2). "Surveillance" as 
used in this statutory section is defined as follows: 

"Surveillance" means to secretly observe the 
activities of another person for the purpose of 
spying upon and invading the privacy of the person 
observed. 

M.C.L. §750.539a(3); M.S.A. §28.807(1)(3). 

Michigan law also makes it a criminal offense to be a 
"window peeper." 

M.C.L. §750.167(1)(c); M.S.A. §28.364(1)(c) states in 
pertinent part that 

(1) 	A person is a disorderly person if the person 
is any of the following: 

* * * 

(c) A window peeper. 

See also M.C.L. §750.168; M.S.A. §28.365 (any person 
convicted of being a disorderly person is guilty of a mis-
demeanor). The statute does not require that the window 
peeper be on the target's premises. 

Finally, Michigan (through the State Police) licenses 
private investigators and privacy-invading or misleading 
conduct may lead to loss of a license or sanctions for 
violation of the ethical rules governing private investi-
gators. For example, M.C.L. §338.830(c); M.S.A. 
§18.184(10)(c) provides that a private detective's license 
may be revoked where the licensee has: 

(c) 	Been convicted of a felony or misdemeanor 
involving dishonesty or fraud, ... or is not of 
good moral character. 

The phrase "good moral character" is statutorily de-
fined to mean "the propensity on the part of the person to 
serve the public in the licensed area in a fair, honest, and 
open manner." M.C.L. §338.41(1); M.S.A. §18.1208(1)(1). 
Thus, under the Michigan licensing act, a private detective's 
license may be revoked where the detective fails to serve the 
public in a "fair, honest, and open manner." Does an 
actionable invasion of privacy or other violation of law in 
connection with surveillance violate the "fair, honest and 
open manner" requirement? 

The most frequent cause of action in off-duty surveil-
lance cases is tortious invasion of privacy. The results are 
mixed and the cases fact-intensive. The courts generally, 
though not always, sustain such surveillance if it is work-
related and if the agents are in places the public is permitted 
to be and are observing things visible to the general public. 
If the surveillance is not work-related or involves trespass, 
window-peeping, etc., the plaintiff is more likely to be 

Continued on page 6 
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successful, though not always. See, e.g., Pemberton v 
Bethlehem Steel Corp., 66 Md. App. 133; 502 A.2d 1101, 
cert. denied, 306 Md. 289; 508 A.2d 488, cert. denied, 479 
U.S. 984 (1986) (employer's placement of listening device 
on motel door of union official seeking evidence of marital 
infidelity actionable; employer surveillance of union 
official in public places not actionable); Allen v Bethlehem 
Steel Corp., 76 Md. App. 642; 547 A.2d 1105, cert. denied, 
314 Md. 458; 550 A.2d 1168 (1988) (cause of action for 
invasion of privacy stated where employer, suspecting 
veracity of claimed disability, hired private investigator to 
observe and film employee's activities away from work); 
Ford Motor Co. v Williams, 108 Ga. App. 21, 27-33 & n.3; 
132 S.E.2d 206, 210-13 & n.3 (1963) (plaintiff has cause of 
action for invasion of privacy against employer whose 
agents trespassed into plaintiff's home while seeking to 
recover property allegedly stolen from employer), rev 'd on 
other grounds, 219 Ga. 505; 134 S.E.2d 32 (1963);McDaniel 
v Atlanta Coca-Cola Bottling Co., 60 Ga. App. 92, 98-103; 
2 S.E.2d 810, 816-17 (1939) (invasion of privacy allegation 
survived a demurrer even where alleged invasion was part of 
defendant's investigation of plaintiffs personal injury claim); 
Love v Southern Bell Telephone, 263 So.2d 460 (La. App., 
1972) (affirming jury verdict for invasion of employee's 
privacy where employer's agents entered employee's home 
without consent); Souder v Pendleton Detectives, 88 So.2d 
716 (La. App., 1956) (employee's privacy cause of action 
sustained against dismissal where employer's workers' com-
pensation investigators allegedly violated "Peeping Tom" 
statute by trespassing and peeping into windows); Hester v 
Barnett, 723 S.W.2d 544, 562-63 (Mo. App., 1987) (entry 
into home under false pretenses in order to obtain informa-
tion inimical to occupant's interests pleads an invasion of 
privacy); Hamberger v Eastman, 206 A.2d 239, 241; 106 
N.H. 107, 111 (1964) ("physical invasion of. . . home" an 
actionable invasion of privacy); Saldana v Kelsey-Hayes, 
178 Mich. App. 230; 443 N.W.2d 382 (1989), lv. denied, 
435 Mich. 857 (1990) (criminal trespass into employee's 
home under false pretenses and peering into home with 
high-powered binoculars as part of investigation into poten-
tial workers compensation claim not an actionable invasion 
of privacy). 

Finally, if the private investigator or person conducting 
the surveillance is deemed to be an agent of an attorney, his 
or her conduct may be governed by the Michigan Rules of 
Professional Conduct and the sanctions thereunder, includ-
ing allegations of ethical misconduct and inadmissibility of 
information obtained by the investigator. See Michigan 
Lawyers Weekly, March 4, 1991 at 1; MRPC 5.3; Opinion 
CI-597. 

CONCLUSION 

As in many other areas of employee privacy, surveil-
lance is subject to a patchwork quilt of legal regulation or 
non-regulation. With its growth in sophistication and intru-
siveness, more comprehensive regulation of employee 
surveillance may be necessary. 

FOOTNOTES  

*This article is written for educational purposes and does not 
necessarily reflect the views of the author. Cited newspaper 
articles are in the author's files. The author is a member of the 
Detroit firm of Sachs, Waldman, O'Hare, Helveston, Hodges & 
Barnes, P.C. 

1. Thus this article does not revisit topics which have been the 
subject of extensive analysis already such as searches of 
employee property, treatment of union and employee surveil-
lance under the National Labor Relations Act, drug testing, 
and so forth. 

2. Relatedly, retailers are also experimenting with the use of 
subliminal tapes which hide messages under music. The 
effect and propriety of using such tapes on customers has only 
begun to be debated. Missing from that embryonic debate is 
a discussion of the rights of workers exposed to such tapes 
directed at customers or at the workers themselves. Accord-
ing to a study by the National Research Council, subconscious 
prompting through subliminal messages may have a positive 
short-term effect but there is no evidence of a positive long-
term effect. See Washington Post National Weekly Edition, 
October 14-20, 1991 at 38, col. 1; see generally "Subliminal 
Communication Technology," Hearings Before the Subcomm. 
on Transportation, Aviation and Materials of the House 
Committee on Science and Technology, 98th Cong., 2d Sess. 
(1984) (retail stores have used such tapes on workers). It 
seems clear that directing such tapes at workers to enhance 
their performance, motivate them, reduce theft or for 
whatever purpose, is a negotiable "working condition." See 
generally 1981 So. Ccd. L Rev. 1081. 

3. See Wall Street Journal, November 12, 1990 at 1A, col. 1. 

4. See Detroit Free Press, March 15, 1992 at 1H. 

5. See Crain's Detroit Business, August 19, 1990 at 13. 

6. See National Law Journal, December 9, 1985 at 1, col. 3. 

7. See Detroit News, January 28, 1994 at 1F. 

8. See ABA Journal, September, 1990 at 26; Detroit News, 
August 26, 1990 at ID, col. 1. Similar "hard" copies of E-mail 
used by Lt. Col. Oliver North, copies of which he was 
unaware, helped lead to the Iran-Contra affair. See id. 

9. See New York Times, January 29, 1989 Business, "Undercover 
in Corporate America," at 	, col. 

10. See id. 

11. See Detroit Free Press, January 23, 1992 at 1E. 

12. See Detroit Free Press, March 4. 1994 at 1B. 

13. ,Yee Detroit Free Press Magazine;  December 12, 1993 at 10. 
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U.S. SUPREME COURT REVIEW 

By Lauren A. Rousseau-Rohl 
Staff Attorney 

Ford Motor Company 

Supreme Court Upholds NLRB Decision 
To Disregard Lie Under Oath 

In ABF Freight System Inc v National Labor Relations 
Board, 114 S.Ct. 835, 127 L.Ed.2d 152 (1994), the Supreme 
Court voted unanimously to uphold a decision of the 
National Labor Relations Board ("NLRB") in favor of a 
fired employee who lied under oath during agency proceed-
ings on his unfair labor practice claim. The employee was 
discharged after he arrived late for work. He had telephoned 
ABF and claimed he was having car trouble, but upon 
investigation, ABF learned that he was lying. At the unfair 
labor practice hearing, the employee again claimed that he 
had had car trouble. The administrative law judge denied 
relief because of the falsehood. The NLRB reversed and 
ordered reinstatement and backpay for the employee, find-
ing that while ABF could have discharged the employee for 
dishonesty, the company had in fact discharged him for his 
participation in a prior union grievance. The employee's 
perjury was found to be irrelevant to the question of whether 
the employee was discharged for union activity. 

The Supreme Court relied on principles of judicial 
deference to administrative actions to uphold the decision of 
the NLRB. Writing for the Court, Justice John Paul Stevens 
noted that courts are required to give agency actions control-
ling weight unless they are arbitrary, capricious, or mani-
festly contrary to statute. Briefs filed in the case suggested 
that the Court's decision could have implications beyond the 
NLRB context, given the opinion of some federal circuits 
(including the Sixth Circuit) that after-acquired evidence of 
employee misconduct limits or precludes recovery for 
employment discrimination. However, Stevens expressly 
stated in the opinion that the question on review was a 
"narrow one", concerning only "the ramifications of [the 
employee's] false testimony under oath in a formal proceed-
ing before the ALL" 

Supreme Court Precludes Release 
of Addresses to Unions 

In U.S. Department of Defense v Federal Labor Rela-
tions Authority, 114 S.Ct. 1006, 127 L.Ed.2d 325 (1994), a 
unanimous Supreme Court held that unions representing 
federal workers in Mississippi and Texas were not entitled 
to the home addresses of the employees in their bargaining 
units. The Court determined that the 1974 Privacy Act 
prevents the disclosure of federal employee addresses to 
unions, stating that "the relevant public interest supporting 
disclosure is negligible, at best." Writing for the Court, 
Justice Clarence Thomas noted that the holding creates a 
disparity between private sector unions (which are entitled 
to addresses under the National Labor Relations Act) and 
government employee unions. Nevertheless, Thomas wrote 
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that employees have a nontrivial privacy interest in nondis-
closure and invited Congress to undo the holding if it 
disagreed with the decision. 

Justices Refuse to Create Damages 
Remedy Against Federal Agencies 

Expressing concern over the potential financial burden 
for the federal government, the Supreme Court in Federal 
Deposit Insurance Corp v Meyer, 114 U.S. 996, 1994 U.S. 
LEXIS 1866 (1994), refused to permit a fired savings and 
loan employee to collect damages against a federal agency 
for alleged connstitutional violations. The employee claimed 
that he had been deprived of estate-created property interest 
without due process in violation of the Fifth Amendment, 
relying on Bivens v Six Unknown Named Agents of the 
Federal Bureau of Narcotics, 91 S.Ct. 1991,29 L.Ed.2d 619 
(1971). The Ninth Circuit agreed that the agency could be 
sued under Bivens, but the Supreme Court reversed, noting 
that Bivens implied a cause of action only against federal 
agents sued in their individual capacities for constitutional 
violations. The Court refused to extend Bivens to create a 
cause of action directly against a federal agency, noting that 
such a matter affecting government fiscal policy should be 
left to Congress. 

Review Of Decision Barring Individual Liability 
Under Title VII, ADEA Denied 

In Miller v La Rosa, 114 S.Ct. 1049, 127 L.Ed.2d 372 
(1994), the Supreme Court denied review of a Ninth Circuit 
decision barring sex and age discrimination claims filed 
under Title VII of the federal civil rights statute against 
individual co-workers or supervisors. The plaintiff, a former 
employee of Maxwell's Plum, asserted that she functioned 
as a manager but was not paid manager's wages, and further, 
that her supervisors belittled her about her age in front of 
customers and other employees. She filed suit against the 
individual supervisors because Maxwell's Plum's corporate 
owner was in bankruptcy proceedings. The Ninth Circuit 
dismissed the lawsuit, noting that Congress had expressly 
exempted employers with small workforces from liability 
under Title VII and the Age Discrimination in Employment 
Act, and that therefore, Congress could not have intended to 
create liability for individual employees. 

Review Of Decision Upholding Transfer Of HIV-
Positive Surgical Technician Denied 

In Bradley v University of Texas, 114 S.Ct. 1071. 127 
L.Ed.2d 389 (1994), the justices denied review of a Fifth 
Circuit decision upholding a hospital's transfer of a surgical 
technician to a clerical job after he revealed that he was 
HIV-positive. The technician claimed that the transfer 
violated Section 504 of the Federal Rehabilitation Act. 
Acknowledging that the possibility of the technician's 
infecting a patient with the AIDS-causing virus was small, 
the Fifth Circuit nevertheless found that the "catastrophic 
consequences" of such an event rendered him not "other- 

Continued on page 8 
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RETIREE HEALTH 
INSURANCE BENEFITS: 
PROMISE OR ILLUSION? 

By Cynthia A. Moore and Eric J. Pelton 
Dickinson, Wright, Moon, 

Van Dusen & Freeman 

Recent court decisions have raised concern among 
companies seeking to control the cost of health care benefits 
for their retirees. These decisions are telling employers that, 
if you are going to change the terms of health care benefits 
provided to employees as part of their retirement package, 
you must clearly reserve the right to do so in a consistent and 
clear manner through an express amendment procedure. 

In a Michigan case that was widely covered by the 
media, Sprague v General Motors Corp, U.S. District Judge 
John Feikens ruled that General Motors breached its con-
tractual promise to give a class of early retirees unreduced 
lifetime health care benefits at no cost to them. In this class 
action suit, 50,000 individuals who retired between 1974 
and 1988 under various special early retirement programs 
offered by GM claimed that GM agreed to continue health 
care benefits at no cost to them throughout their retirement 
at the same level they received before retirement. GM 
argued that it never intended to promise to its early retirees 
that they had vested lifetime health care benefits. GM 
argued that the health care element of the retirees' benefits 
was separate and distinct from its early retirement package 
and was controlled by summary plan description (SPD) 
booklets which reserved the right to change benefits at any 
time. 

After a lengthy trial, Judge Feikens held that the "early 
retirement agreements are enforceable under ERISA as 
independent bilateral contracts, or as modifications of GM's 
health care benefit plans." The court opined that the retirees 
were "offered a special deal, the terms of which go beyond 
the general retirement plan." Although GM's benefit plan 
booklets contained disclaimers, Judge Feikens found that 
the plaintiffs were reasonable in believing those documents 
did not control the special early retirement programs. The 
court also ruled that the SPDs were not in all cases clear, 
permitting reliance on other written and oral statements by 
the company that health care was part of the early retirement 
program that the plaintiffs agreed to accept. 

In addition to the Sprague decision, there have been 
several other recent noteworthy retiree benefit cases. In re 
Unisys Corporation Retiree Medical Benefits ERISA 
Litigation, currently pending in the U.S. District Court in 
Pennsylvania, is a class action arising out of Unisys' deci-
sion to require retirees to contribute to the cost of medical 
coverage. After Burroughs and Sperry merged, the resulting 
corporation (Unisys) continued retiree medical benefits 
unchanged for about seven years, but in 1993 Unisys 
required retirees to contribute to the cost of medical cover-
age for the first time. The retirees claimed they were entitled 
to free lifetime medical coverage; Unisys claimed it had 
reserved the right to amend its retiree medical plan. 

 

 

wise qualified" within the meaning of the Act to perform the 
job. 

Court Denies Review Of Decision Setting Aside 
Arbitration Award That Reinstated Employee 
Discharged For Cocaine Use 

In Gulf Coast Industrial Workers Union v Exxon Co, 
114 S.Ct. 441, 126 L.Ed.2d 375 (1993), the Supreme Court 
refused to review a Fifth Circuit decision setting aside an 
arbitration award requiring Exxon to reinstate an employee 
discharged due to drug test results which were positive for 
cocaine. The arbitrator had ordered reinstatement without 
back pay contingent on a negative drug and alcohol test, 
finding that the employee was a "good bet" for rehabilita-
tion. The Fifth Circuit refused to enforce the award, empha-
sizing that the employee held a safety-sensitive job provid-
ing no margin for error. The court relied on the Drug-Free 
Workplace Act of 1988, which it held demonstrates a 
prevailing public policy against drug use in the workplace. 
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VIEW FROM THE CHAIR — 
Continued from page I 

committee consisting of Diane Soubly of Miller Canfield; 
Janet Cooper, Deputy Director of the Michigan Department 
of Civil Rights; Sheldon Stark of Stark and Gordon; Adele 
Rapport, Equal Employment Opportunity Commission; 
Martha Goodloe of Bodman, Longley, and Dahling; Sheryl 
Loughren of Berry, Moorman, King, and Hudson; Maurice 
Jenkins of Bowman and Brooke; and Tom Kienbaum of 
Dickinson, Wright, Moon, Van Dusen and Freeman; as well 
as Christina Mui to work on this project. The committee has 
completed the final draft of the Model Employment Policy 
dealing with Sexual Harassment which will be presented to 
the Representative Assembly at their annual meeting. The 
committee will be next working on policies dealing with 
alternative work schedules and family/medical leave poli-
cies. I personally wish to thank and commend the members 
of the committee for all of their hard work. I have been 
privileged to receive copies of their labors and am grateful 
and pleased that members of our Section have given so 
generously of their time and expertise. Thank you all. 

I would like to conclude this column with a very 
personal note. As many of you know, I am a staff attorney 
for the Michigan Education Association, one of the major 
labor organizations in the state, and, as such, hold definite 
views on the rights of employees in general, and the rights 
of public employees in particular, to bargain collectively. 
Regardless of my particular affiliation, however, I have 
always felt that any labor lawyer working in the area of 
collective bargaining, whether he or she represents manage- 
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After examining the plan documents that applied to 
each group of retirees, the court granted summary judgment 
as to the Unisys and Burroughs retirees because the plan 
documents applicable to those two groups contained a clear 
and unambiguous statement of Unisys' right to amend the 
plan at any time. However, the court refused to grant 
summary judgment as to the Sperry retirees because those 
plan documents stated that benefits would be continued for 
life at no cost. While the documents also contained a clear 
reservation of Sperry's right to amend the plan, the court 
concluded that the statements were inconsistent and created 
an ambiguity. Consequently, the Sperry retirees' claim is 
proceeding to trial and the retirees will be allowed to present 
extrinsic evidence (such as letters, human resources bulle-
tins, and oral testimony) regarding the intent of the parties 
as to whether medical benefits are vested. 

What is particularly interesting about the Unisys deci-
sion is that it rejects Judge Feikens' analysis of similar 
language in the GM plan documents. Judge Feikens found 
that, where GM's plan documents promised lifetime ben-
efits for the general retirees but contained a reservation of 
rights clause, the documents were simply describing GM's 
present policy and simultaneously disclosing that GM 
retained its right to amend the plan. He did not find these 
statements to be inconsistent or to create an ambiguity. 
Judge Feikens' reasoning is consistent with the leading 
Sixth Circuit case in this area, Musto v American General 
Corp, which upheld an employer's right to amend the plan 
to require retiree contributions, even though the plan stated 
that benefits would be continued "at no cost," because the 
plan contained a clear reservation of the right to amend. The 
Unisys court rejected this reasoning because the Sperry plan 
documents used the word "lifetime" — which implies "vest-
ing" — whereas the plan in Musto simply included a state-
ment about the cost of coverage. 

A significant new case in the unionized setting is 
Bidlack v Wheelabrator Corp, decided by the Seventh 
Circuit in Chicago, sitting en banc. The case involved 
benefits for retirees at Wheelabrator's Mishawaka, Indiana 
plant, which was shut down. Following the expiration of a 
collective bargaining agreement, Wheelabrator continued 
benefits for the retirees, but increased copayments and 
eliminated vision, hearing, and dental coverage. These 
changes all applied to active employees at other plants. At 
the same time it cut back in these areas, Wheelabrator 
enhanced maximum lifetime benefits for both active and 
retired employees. The retirees argued that their benefits 
were vested and that they were not subject to decreases in the 
level of their benefits (although they were naturally willing 
to accept the benefit enhancements). Wheelabrator argued 
that retirees were not entitled to benefits that were greater 
than the benefits provided to active employees. The collec-
tive bargaining agreement was vague as to the exact type and 
duration of retiree benefits to be provided after it expired. 

Three separate opinions were issued by the Seventh 
Circuit. Three judges opined that, where an agreement is 
ambiguous, a weak presumption against vesting is created  

and extrinsic evidence should be allowed to rebut the 
presumption. Three judges opined that, where an agreement 
is ambiguous, a weak presumption in favor of vesting is 
created and extrinsic evidence should be allowed to rebut 
the presumption. Four judges preferred the rule of Senn v 
United Dominion Industries, a fairly unique decision by a 
three-member panel of the Seventh Circuit which held that 
retiree health benefits in a collective bargaining agreement 
do not vest unless the language in the agreement explicitly 
provides for vesting. If the agreement does not use the words 
"vest" or "lifetime" or other clear vesting language, then a 
strong presumption against vesting is created and extrinsic 
evidence is not allowed. 

The bottom line for Wheelabrator was that the case was 
remanded for trial with consideration of extrinsic evidence. 
Although there is disagreement as to the proper framework 
for decision, the case seems to put the Seventh Circuit back 
in the mainstream of decisions arising in the union setting. 

Finally, a case that may strike fear into the hearts of 
many employers is Schoonejongen v Curtiss-Wright Corp, 
decided by the Third Circuit. C-W's plan document and 
SPDs consistently stated that C-W reserved the right to 
amend or terminate the plan at any time. In 1983, C-W 
amended its plan to provide that coverage for retirees would 
cease upon the termination of business operations of the 
facility from which they retired. Later that year, C-W closed 
its Wood-Ridge, New Jersey plant and terminated medical 
benefits for Wood-Ridge retirees. The retirees brought a 
class action alleging that C-W breached its obligation to 
provide vested lifetime benefits. 

The court first found that C-W had properly reserved the 
right to amend its retiree medical plan. However, because 
the plan failed to specify the procedure by which amend-
ments would be made and the persons with authority to 
amend the plan, it violated Section 402(b)(3) of ERISA. 
Therefore, the plan amendment was invalid and C-W was 
liable for over $2 million in damages to the Wood-Ridge 
retirees. Nevertheless, the court held that C-W was not 
forever barred from terminating benefits for the Wood-
Ridge retirees. It could amend its plan by (1) action of the 
Board of Directors specifically adopting an amendment 
procedure and (2) adopting the desired amendments in 
accordance with the newly designated amendment 
procedure. 

What lessons can be gleaned from these cases? At a 
minimum, parties should carefully review all documents 
that relate to retiree medical benefits, including plan docu-
ments, SPDs, informal communications, collective bargain-
ing agreements, and early retirement incentive agreements, 
to determine whether they clearly spell out the right to 
amend or terminate the plan at any time and for any reason, 
and whether they contain precarious phrases (such as "for 
your lifetime") that create an ambiguity. In addition, parties 
should determine whether an amendment procedure is 
included in ERISA plan documents and SPDs that specifies 
the manner in which the plan can be amended and the 
persons who have authority to do so. 
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MICHIGAN COURT OF 
APPEALS UPDATE 

By Reginald M. Turner, Jr. 
Sachs, Waldman, O'Hare, Helveston, 

Hodges & Barnes, P.C. 

Safety-Related Minimum Staffing Is A Mandatory 
Subject of Bargaining Under PERA 

In an important decision regarding the collective 
bargaining rights of public safety employees throughout the 
state, the Court of Appeals in City of Detroit v Detroit Fire 
Fighters Association, Nos. 161019, 161589 and 162111 
(Michigan Court of Appeals, April 18, 1994), unanimously 
reversed a decision of the Michigan Employment Relations 
Commission ("MERC") which held that the Detroit Fire 
Fighters Association had committed an unfair labor practice 
by bargaining to impasse over a minimum-staffing proposal 
and submitting the proposal for binding arbitration. The 
court reaffirmed its prior holdings that where a minimum-
staffing issue is "related to or inextricably intertwined with 
the safety of [fire fighters], the issue is subject to mandatory 
bargaining" and may be submitted to binding arbitration 
pursuant to 1969 P.A. 312, MCL §423.231 et seq.; MSA 
§17.422(31) et seq. The Court of Appeals found that MERC 
did not give proper deference to the MERC referee's "quali-
tative and quantitative review" of the voluminous record 
supporting his conclusion that the DFFA's proposal requir-
ing the Detroit Fire Department to staff each fire fighting 
company with at least four persons per shift was sufficiently 
safety-related to defeat the employer's unfair labor practice 
charge. 

In a consolidated case, the Court of Appeals upheld the 
Act 312 arbitration panel's jurisdiction of the minimum-
staffing issue, holding that "where the issue involves the 
safety of the fire fighter, the managerial prerogative is 
limited by the duty to submit to Act 312 arbitration." The 
court also upheld the 312 panel's finding that the DFFA's 
minimum-staffing proposal was meritorious, on the basis 
that the record developed in the 312 proceedings — virtually 
identical to that supporting the MERC referee's decision — 
provided competent, substantial and material evidence to 
support the panel's conclusion that four-person companies 
were required for the safety of fire fighters. 

A Public Employee's Toussaint Claim 
May Not Conflict With The Controlling Body's 
Statutory Authority 

In Thorin v Bloomfield Hills Board of Education, No. 
141676 (Michigan Court of Appeals, February 22, 1994), the 
Court of Appeals limited the effect of its prior decision in 
Manning v City of Hazel Park, 202 Mich App 65 (1993), 
which held that the Toussaint doctrine applies to public 
employees. The court held that a public sector employee's 
Toussaint implied-contract or legitimate-expectations rights 
cannot exceed the controlling body's statutory authority. 

The plaintiff in Thorin was a school district superinten-
dent whose two-year contract, which terminated by its terms 
on June 30, 1985, was not renewed by a unanimous vote of 
the school board. He contested the board's decision in a 
Toussaint wrongful discharge claim on the basis of the 
district's administrative handbook, which provided for a 
one-year program of assistance for an administrator whose 
performance was deemed to be unsatisfactory, and on the 
basis that he had an expectation of continued employment 
through retirement absent just cause for termination. The 
school board argued that it had the right to choose not to 
renew the plaintiffs contract, and that the plaintiffs 
Toussaint theory failed to state a claim because he was a 
public employee. The jury found for the plaintiff and 
awarded damages equivalent to the salary and benefits he 
would have earned through retirement (six year's salary and 
a retirement payout). 

The Court of Appeals found there was sufficient 
evidence for the jury to infer that the board terminated the 
plaintiff for unsatisfactory performance, thereby invoking 
the handbook's one-year assistance program. The court 
drew its reasoning from the decision in Bennett v Marshall 
Public Library, 746 F Supp 691 (W.D. Mich 1990), in which 
the court, applying Michigan law, held that Toussaint 
applies to public employees, but only where the resulting 
implied contract does not exceed the controlling body's 
statutory authority. The Thorin court then looked to the 
statute that empowered the board to enter into the plaintiffs 
contract of employment, which limited such contracts to 
three years, and held that the one-year assistance program, 
when added to the plaintiffs two-year contract period, did 
not exceed the board's power. Conversely, the plaintiffs 
legitimate-expectations theory claim that he was entitled to 
a job until retirement was defective because it would create 
rights in the plaintiff which exceeded the board's power 
under the applicable statute. On that basis, the court held that 
the plaintiff was entitled to damages for a period of only one 
year, and not six years as found by the jury. 

NLRB: SPRING UPDATE 

By George M. Mesrey 
Field Attorney — 

National Labor Relations Board 

The Board has issued a number of decisions during the 
last three months of which practitioners should be aware. 
This article shall serve to highlight some of the most 
important substantive and procedural developments during 
this period. It should be noted, however, that the views 
expressed in this article are those of the author and not 
necessarily those of the National Labor Relations Board. 
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Prosecutorial Authority of the General Counsel 

In Kaumagraph Corp, 313f NLRB No. 82 (January 18, 
1994), a complaint issued alleging that the Employer 
violated Section 8(a)(1), (3) and (5) of the Act by, inter alia, 
transferring unit operations from its Wilmington, Delaware 
facility to Flint, Michigan. During the investigation of the 
charge, the Union requested that the General Counsel seek 
a restoration and reinstatement remedy. The Regional 
Director for Region 4 decided not to seek such a remedy in 
the complaint because the Wilmington facility had been 
unprofitable for several years. Although the Union was 
provided with an opportunity to appeal the Regional 
Director's decision, it did not do so. Instead, the Union made 
a pre-trial motion to the administrative law judge requesting 
permission to seek a restoration remedy. The administrative 
law judge ruled that he would not allow the Union to 
introduce evidence in support of a restoration remedy. 
Thereafter, the Union made an interlocutory appeal of the 
administrative law judge's ruling to the Board. 

On appeal, the Board addressed the issue of what role, 
if any, the General Counsel (the prosecutorial arm of the 
Board) has in determining an appropriate remedy for unfair 
labor practices. The Board acknowledged that Section 3(d) 
of the Act vests the General Counsel with exclusive jurisdic-
tion with respect to the investigation and prosecution of 
unfair labor practice complaints on behalf of the Board, 
including the decision whether to issue a complaint. Once a 
complaint has issued, however, responsibility for fashion-
ing an appropriate remedy for the unfair labor practices rests 
with the Board. (See Section 10(c) of the Act). Conse-
quently, the Board held that an administrative decision by a 
Regional Director regarding the appropriateness of a 
remedy is not binding on the Board. Therefore, the Board 
reversed the administrative law judge's ruling and allowed 
the parties to introduce evidence at the hearing regarding the 
appropriateness of a restoration and reinstatement remedy. 

Access to Company Property for Organizing Activities 

In Automotive Plastic Technologies, 313 NLRB No. 50 
(November 26, 1993), the Employer refused to allow off-
duty employees who were distributing union literature to 
remain on company property. In defense of its conduct, the 
Employer argued that off-duty employees should be viewed 
in the same light as nonemployee union organizers for 
purposes of defining their right of access to an employer's 
property. See Lechmere v NLRB, 112 S.Ct 841 (1992). 

The Board concluded that the rule enunciated in 
Lechmere does not apply to current employees regardless of 
whether or not they are on duty. Unlike the nonemployee 
union organizer whose status as a trespasses invokes an 
employer's right to restrict access, an off-duty employee is 
a stranger neither to the property or the employees working 
there. The Board further distinguished Lechmere by  

observing that an off-duty employee seeking access to the 
employer's property to distribute union literature, unlike a 
nonemployee union organizer, falls within the scope of 
Supreme Court decisions protecting workplace organizing 
activities. 

Refusal to Bargain/Bankruptcy Code 

In R.T. Jones Lumber Co, 313 NLRB No. 120 (February 
28, 1994) the evidence was undisputed that the Employer 
failed to make contractually mandated pension and health 
insurance contributions. The Employer raised two affirma-
tive defenses to its conduct based upon the Bankruptcy 
Code. First, the Employer contended that the Board's 
proceedings were stayed by its bankruptcy petition. The 
Board rejected this contention because Bankruptcy Code 
Section 362(b)(4), 11 U.S.C. §362(b) (4), specifically 
provides that the automatic stay does not apply to "an action 
or proceeding by a governmental unit to enforce such 
government unit's police or regulatory power." Second, the 
Employer argued that any make-whole remedy issued by the 
Board must be consistent with and subject to the payment 
priorities of the Bankruptcy Code. The Board also rejected 
this argument because under Bankruptcy Code Section 
362(b) (4) it has authority to process an unfair labor practice 
case to its final disposition, including the determination of 
any monetary amounts that might be owed as a result of the 
unfair labor practices. The Board noted, however, that any 
subsequent collection of the monies owed requires a 
separate application to the bankruptcy court. 

Washington Update 

On March 2, 1994 the Senate confirmed William B. 
Gould IV (Chairman), Margaret A. Browning and Charles I. 
Cohen as Board Members. In addition, Frederick L. Feinstein 
was confirmed by the Senate on the same date as General 
Counsel of the Board. 

The Board's agenda, set by Chairman Gould, promises 
to be interesting. For example, the Board will debate during 
the next few months over the possibility of exercising its 
rulemalcing authority to set rules governing how union dues 
paid by nonmembers can be used and whether it should set 
guidelines for determining when nonemployee union orga-
nizers can enter company property. Inasmuch as Chairman 
Gould has made it clear that he strongly supports rulemalcing 
as a way to eliminate delay and the waste of resources, 
practitioners should be prepared for the possibility of even 
further exercise of this authority. Chairman Gould has also 
indicated that the Board will debate certain aspects of 
current Board law regarding the composition of bargaining 
units. In particular, the Board will debate over the issues of 
continuing to allow multi-plant units and whether skilled, 
semi-skilled and unskilled labor should be included in the 
same unit. 
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MERC UPDATE 

By Kathryn A. VanDagens 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

Standish-Sterling Community Schools, MERC Case No. 
C93 A-4 (March 1, 1994). 

In a decision to which no exceptions were filed, AUJ 
Roulhac found that student contact time, specifically a final 
examination schedule, is not a mandatory subject of 
bargaining but is part of the day-to-day operating decisions 
which are part of an employer's inherent managerial 
perrogative. Distinguishing Cedar Springs Public Schools, 
1985 MERC Lab Op 1101, aff'd 157 Mich App 59 (1987), 
AU J Rouiliac wrote that a final examination schedule is an 
element of a job assignment within the work day which does 
not exceed the compass of the employees' normal job duties, 
which does not require prior notice or bargaining with the 
union. Furthermore, the union was found to have waived its 
right to bargain over student contact time, assuming arguendo, 
that it was a mandatory subject of bargaining, by negotiating 
language in its collective bargaining agreement which pro-
vides that the board will, so far as possible, set work 
schedules and make professional assignments which can 
reasonably be completed within a standard 35-hour school 
week. In addition, the collective bargaining agreement 
provided that in the event teachers were affected by pro-
posed changes in schedules, those teachers should be 
notified and consulted. 

Kent County Education Association and Rockford 
Educational Support Personnel Association, MERC 
Case No. CU92 I-51 (February 7, 1994). 

MERC affirmed AU J Wicking's decision that private 
citizens may not file unfair labor practice charges alleging 
bad faith bargaining when they are not acting as agents of 
one of the parties to whom the bargaining obligation is 
owed. Where a group of parents filed unfair labor practice 
charges after the associations engaged in work stoppages, 
but the employer school district did not pursue the unfair 
labor practice charge, MERC held that the individuals had 
no standing to bring the charges. MERC held that while 
PERA clearly makes strikes by public employees illegal, it 
does not provide a direct statutory remedy for an illegal 
strike. MERC wrote, "We see nothing in the law or statutory 
history which suggests that parents or other taxpayers should 
have the right to interject themselves into a bargaining 
relationship by asserting that bad faith bargaining has 
occurred when their elected representatives, the governing 
body of the School Board, decline to do so." MERC pointed 
out that the only alleged violation with which it was autho-
rized to deal is an alleged breach of the duty to bargain in 
good faith and not the illegal strike itself. Thus, the indi-
vidual citizens did not have standing to pursue the unfair 
labor practice charge and it was dismissed on that basis. 

LEGISLATURE AMENDS 
PERA FOR PUBLIC 

SCHOOLS AND PUBLIC 
SCHOOL EMPLOYEES 

By Kathryn A. VanDagens 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

On May 2, 1994, Governor John Engler sighed into law 
amendments to the Public Employment Relations Act, 
initiated as a substitute for House Bill No. 5128. This article 
will summarize the amendments, but review of the legisla-
tion should be made to determine actual legislative intent 
and language. 

Aimed At Public School Employees 

The amendments to PERA apply only to public school 
employees and public school employers. The definition 
section now includes definitions of "public school 
employee" and "school district," as well as other related 
terms. PERA now defines "lock out" as the temporary 
withholding of work from a group of employees but pro-
hibits only public school employers from instituting a lock 
OUt. 

Definition Of Strike Changed 

As to public school employees only, PERA now defines 
"strike" as an action "taken for the purpose of protesting or 
responding to an act alleged or determined to be an unfair 
labor practice committed by the public school employer" 
while retaining the prior definition for all public employees. 
The penalties for and consequences of striking apply to both 
economic and unfair labor practice strikes. 

Strike And Lock Out Penalties Created 

The amendments provide that in the event public school 
employees engage in a strike or a public school employer 
engages in a lock out, the affected party may notify the 
Michigan Employment Relations Commission, which is 
ordered to hold a hearing and issue a decision and order. If 
a majority of MERC determines that strike occurred, MERC 
must fine each individual public school employee the equiva-
lent of one day's pay for each full or partial day of the strike 
and fine the bargaining representative $5,000 per full or 
partial day of the strike. How to determine the salary level 
of the employee for purposes of assessing the fine is set out 
in detail. Similarly, if a majority finds a lock out occurred, 
public school employers shall be fined $5,000 per day and 
each school board member must be fined $250 per day. 

The amendments require the employer to deduct the 
fine from the striker's salary, provided the striker is still an 
employee of the public school employer, and provide that 
such a deduction shall not constitute a demotion for 
purposes of the State Tenure Act. The fines and deductions 
are to be transferred to the state treasurer for deposit in the 
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state school aid fund. Finally, MERC is required to institute 
collection proceedings if fines and/or deductions are not 
paid within 30 days. 

No Make Up Of Fines Or Penalties 

The amendments specifically prohibit a public school 
employer from giving additional compensation or work 
assignments to a striker or board member on whom a penalty 
has been imposed if the intent is to reimburse the striker or 
board member or to allow the person to recover the penalty 
imposed. Furthermore, it makes compensation or additional 
work assignments to such an employee which are intended 
to reimburse the employee or allow the employee to recover 
the penalty an illegal subject of bargaining. 

The review procedure outlined in Section 6 of PERA, 
applying to discipline or discharge of a striking employee, 
does not apply to any penalty imposed pursuant to these 
amendments. 

Injunctive Relief 

In the event of a strike or lock out, the affected party 
may bring an action seeking injunctive relief in circuit court. 
The circuit court shall grant injunctive relief if there is a 
strike or lock out without regard to the existence of "other 
remedies, demonstration of irreparable harm, or other 
factors." The amendments provide that failure to comply 
with the circuit court's order shall be considered contempt 
of court and a prevailing plaintiff in such an action is entitled 
to an award of court costs and reasonable attorney fees. 

Prohibited Subjects Of Bargaining 

Several subjects have been excluded from public school 
employees' collective bargaining. The amendments pro-
vide that these subjects are "prohibited" subjects of bargain-
ing between a public school employer and representatives of 
its employees and are, for the purposes of the Act, within the 
sole authority of the public school employer to decide. 
These items include: 

• The policyholder of an employee group insurance 
benefit (but not the types or levels of benefits and 
coverage's for employee group insurance). 

• Starting date for the school year. 

• Amount of pupil contact time required to receive 
full state school aid. 

• Composition of site-based decision-making bodies 
or school improvement committees. 

• Decision whether or not to provide or allow 
interdistrict or intradistrict open enrollment 
opportunity, which grade levels of schools in which 
to allow such an open enrollment opportunity. 

• Decision to organize or operate a public school 
academy or the granting of leaves of absence to 
employees to participate in a public school academy. 

• Whether to contract with a third party for non-
instructional support services, including the 
procedures for obtaining such a contract, the identity 
of the third party, or the impact of such a contract 
on individuals or the bargaining unit. 

• The use of volunteers at schools. 

• Use of experimental or pilot programs and the 
staffing of such programs; the use of technology to 
deliver educational programs and services and 
staffing to provide the technology; or the impact of 
these decisions on individual employees or the 
bargaining unit. 

• Compensation or additional work assignments 
intended to reimburse an employee or to allow an 
employee to recover any penalty imposed under 
the Act. 

Management Rights 

PERA now provides that "a public school employer has 
the responsibility, authority, and right to manage and direct 
on behalf of the public the operations and activities of the 
public schools under its control." 

Mediation and Impasse 

In addition to the mediation currently provided under 
PERA, if both the public school employer and bargaining 
representative believe that they are at impasse, they may 
agree to additional mediation. Within 30 days of the agree-
ment that impasse has been reached, each party picks one 
representative to participate in the additional mediation. 
Those representatives select a neutral third party to be the 
mediator, and the three persons meet to attempt to agree to 
a recommended settlement. Not later than 30 days after the 
appointment of a mediator, if the representatives mutually 
agree on recommended settlement of the impasse, the 
recommended settlement shall be presented to the parties 
for approval. If one or both parties fail to ratify the recom-
mended settlement within the 30-day time limit, the public 
school employer may unilaterally implement its last offer of 
settlement made before the impasse. However, the amend-
ments do not affect whatever rights the public school 
employer previously had to unilaterally implement all or 
part of its bargaining position. 

Curtailment of Rights of Affiliates, 
Regional Bargaining Representatives or 
Other Multi-Association Organization 

Pursuant to the amendments, the individual members of 
the bargaining unit itself must make the determination 
whether or not to approve a collective bargaining agree-
ment. A bargaining representative or education association 
shall not veto a collective bargaining agreement reached 
between the public school employer and the bargaining unit; 

Continued on page 14 
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LEGISLATURE AMENDS PERA — 
Continued from page 13 

shall not require the bargaining unit to obtain the ratification 
of another entity, such as an education association; shall not 
in any other way "prohibit or prevent the bargaining unit 
from entering into, ratifying, or executing a collective 
bargaining agreement." If this section is violated, the board 
or any other person adversely affected may bring an action 
to enjoin the violation in the circuit court. The court shall 
award court costs and reasonable attorney fees to a prevail-
ing plaintiff. Failure to comply with an order of the court 
may be punished as contempt. For purposes of this section 
"education association" means an organization in which the 
employees of one or more public school employers partici-
pate and that exist for the common purpose of protecting and 
advancing the wages, hours, and working conditions of the 
organization's members, whether organized on a county, 
regional, area, or state basis. 

VIEW FROM THE CHAIR — 
Continued from page 8 

ment or labor, must have a respect for the process of 
collective bargaining, although our views and attitudes 
towards the most desirable final product, can, will, and 
perhaps should vary widely. Since 1965, Michigan public 
employees have had the right to collectively bargain their 
wages, hours, and working conditions based on a process 
modeled after the federal labor laws. A number of Michigan 
decisions, including those of the Michigan Supreme Court, 
have recognized the nature of that right to bargain. "The law 
does not mandate that the parties ultimately reach agree-
ment, nor does it dictate the substance of the terms on which 
the parties must bargain ."DP0A v City ofDetroit, 391 Mich 
44 (1974). The recent amendments to PERA, which deny a 
select group of public employees even the opportunity to 
bargain over certain kinds of working conditions, includ-
ing issues of job security and retention, and which limit the 
right of those employees to freely choose the identity of and 
the method by which that representation is exercised, reveal, 
in my mind, a profound contempt and ignorance of the 
collective bargaining process and are a direct slap in the face 
of thousands of working men and women who participate 
in that process. 

NEWS FROM THE STATE BAR'S 
MEMBERSHIP SERVICES OFFICE... 

Check it Out... 

Imagine over 100 videotapes at your disposal ranging from ethics, law office management, 
litigation and more. That's what is available through the very popular State Bar Videotape Library, 
which is continually updated. The Videotape Library has proven to be a valuable resource not only 
for lawyers, but their support staff and clients as well. Contact the Membership Services Department 
for a complete listing and library procedures. 

Seeking a New Position? 

The Lawyer Placement Service is a clearinghouse for the exchange of employment information 
between job seekers and those who have attorney positions to fill. The service matches qualifications 
and interests reflected on a form resume with a description of the position and desired qualifications. 
Resumes matching the job description are sent to the employer who then directly contacts the 
applicant. Confidentiality is observed if requested. Call: (517) 372-9033, ext. 3017. 
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ANOTHER INVITATION TO JOIN THE NEWLY ESTABLISHED 

SUBCOMMITTEE ON INTERNATIONAL EMPLOYMENT LAW 

OF THE INTERNATIONAL SECTION OF THE STATE BAR ASSOCIATION 

The International Section of the Michigan State Bar Association was established a few years ago, in response to an obvious 
need. Since then, numerous developments of legal and practical significance have occurred in what can now only be described 
as a global economy. In this day and age, it is necessary - if one is going to participate and practice on an international level 
- to have a working knowledge of international employment law. For this reason, the Council of the International Section has 
established a Subcommittee on International Employment Law. The Subcommittee will be chaired by Charles S. Mishkind 
of the firm of Miller, Canfield, Paddock and Stone. 

The Subcommittee will act as a clearing house for information, news and developments on matters involving international 
employment issues. In addition, it will serve as a resource and information exchange for attorneys and their clients. The 
Subcommittee intends to develop a library of resource materials and related bibliographies, publish a newsletter, put on 
seminars and bring in speakers who specialize in the area, as well as develop a network of correspondents in this growing legal 
field with whom members of the Subcommittee can consult or exchange information. 

This Notice is an invitation to you and your organization to join as a founding member the International Employment Law 
Subcommittee. The Council believes you will find participation both relevant and informative and we look forward to your 
response. To participate, or receive further information about the Subcommittee, please fill out the form below and return it 
to the attention of: 

John H. Willems 
Miller, Canfield, Paddock and Stone 
150 W. Jefferson, Ste. 2500 
Detroit, MI 48226 

If you have any questions regarding the Subcommittee or wish to take an active role in its creation, please contact 
either Subcommittee Chairperson Charles S. Mishkind at (616) 454-8656 or John Willems at (313) 459-7544. 

Yes, I am interested in the Subcommittee on International Employment Law. 

Name 	Bar No. P 	  

Firm 	  TEL 	  

Address 	  FAX: 	  

Currently a Member of the International Section? oYes oNo 
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