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COBRA IN A NUTSHELL 

by Timothy J. Tornga and James R. Stadler 
Varnum, Riddering, Schmidt & Howlett 

The consolidated Omnibus Budget Reconciliation Act of 
1985 ("COBRA") continues to be a source of expense, frustra-
tion and confusion for employers with group health care plans. 
Even after years ofexperience with COBRA, practitioners still 
encounter unique, puzzling situations. The Internal Revenue 
Service's (IRS) proposed COBRA regulations (published in 
June 1987) were supposed to provide guidance for interpreting 
and applying COBRA. However, the IRS has not officially 
adopted or approved the regulations. Even worse, the 
proposed regulations have not been revised to respond to 
legislative changes in the COBRA statute. The purpose of this 
article is to provide a primer of COBRA ' s basic principles and 
requirements, and to provide a resource document to help 
eliminate some of the frustration and confusion caused by 
COBRA. 

1. What is COBRA? 

COBRA is a federal law which: 
• Applies to employers with twenty or more employees; 
• Provides "qualified beneficiaries" with the right to 

continue for a period of time and at their own expense, their 
group health care coverage when such coverage is lost due to 
a "qualifying event." 

2. What is a qualifying event? 

There are six qualifying events: (1) the employee's death; 
(2) voluntary or involuntary termination ofemployment (other 
than by reason of the employee's gross misconduct) or a 
reduction of hours of employment; (3) divorce or legal sepa-
ration; (4) medicare entitlement (as opposed to eligibility); (5) 
cessation of dependent child status; or (6) the employer's filing 
for bankruptcy. A qualifying event occurs only if any one of 
the conditions mentioned above result in the loss of group 
health care coverage for a "qualified beneficiary." 

3. Who is a Qualified Beneficiary? 

Qualified beneficiaries include an employee, the spouse 
of an employee, and any dependent child of an employee, 
provided the employee, spouse and/or dependent child are 
covered by the employer's group health care plan on the day 
prior to the qualifying event. 

4. What is a group health care plan? 

A group health care plan is any plan contributed to or 
provided by an employer (including self-insured plans) to  

provide health care (directly or otherwise) to its employees, 
former employees, or the families of employees or former 
employees. Group health care plans include benefits provided 
directly by the employer through insurance, reimbursement or 
otherwise. 

5. Does COBRA apply to flexible benefit plans? 

COBRA does apply to flexible benefit or cafeteria plans. 
However, only those portions of a flexible benefit or cafeteria 
plan that provide medical care are covered under COBRA's 
continuation requirements. 

6. When does a qualifying event occur? 

Generally, the date of a qualifying event is the date that 
the employee is discharged, has a reduction in hours, becomes 
divorced or legally separated, dies, becomes entitled to medi-
care, or the date when the dependent child ceases to be a 
dependent child, or the date the employer files for bankruptcy. 
However, the employer may treat the date the qualified 
beneficiary actually loses group health care coverage as the 
date of the qualifying event. 

7. When do employers have to notify qualified beneficiaries 
of their COBRA rights? 

Employers must notify qualified beneficiaries of their 
COBRA rights on two occasions. First, each time an employee 
becomes covered by a group health care plan, the plan 
administrator must send an initial notice to each of the new 
qualified beneficiaries explaining their rights under COBRA. 
Second, the employer must notify qualified beneficiaries of 
their COBRA rights any time a qualifying event with respect 
to such qualified beneficiaries occurs. Providing notice solely 
to the employee is not sufficient, all other qualified beneficia-
ries must also be notified. The Summary Plan Description for 
the group health care plan should also contain a description of 
COBRA rights. 

8. Who is responsible for notifying the plan administrator 
that a qualifying event has occurred? 

The employee, spouse, or dependent child is responsible 
for reporting to the plan administrator when a divorce or legal 
separation occurs or when a dependent child ceases to be a 
dependent child. The employer is responsible for notifying the 
plan administrator of an employee's death, termination of 
employment or reduction in hours, medicare entitlement, or 
when the employer has filed for bankruptcy. Of course, the 
employer is usually the plan administrator, and the employer 
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must monitor these events and act upon them when they 
OCCUL 

9. When does the plan administrator have to be notified 
about a qualifying event? 

The employer has thirty days to notify the plan adminis-
trator about an employee's death, termination, reduction of 
hours, or entitlement to medicare, or that the employer has 
filed for bankruptcy. Employees have sixty days to notify the 
plan administrator about a divorce, legal separation, or a child 
ceasing to be a dependent child. 

10. What is the plan administrator's responsibility after 
being informed? 

After the plan administrator is informed about the quali-
fying event, the plan administrator has fourteen days to notify 
the qualified beneficiary of his or her right to elect, at his or 
her own expense, to continue coverage under the employer's 
group health care plan. After the plan administrator notifies 
the qualified beneficiary of his or her COBRA rights, the 
qualified beneficiary has sixty days within which to elect 
COBRA coverage. 

11. Who pays the COBRA premium, how much, and 
when? 

The COBRA premium is paid by the qualified benefi-
ciary. The employer is not required to pay for any part of the 
premium associated with continuation of group health care 
coverage under COBRA. 

The employer may charge the qualified beneficiary no 
more than 102% of the applicable single or family premium 
in effect for other non-COBRA participants. In the case of a 
disabled employee, as defined by the Social Security Act, the 
employer may charge no more than 102% of the applicable 
premium for the first eighteen months of COBRA coverage 
and no more than 150% of the applicable premium for the 
nineteenth through twenty-ninth months of COBRA 
coverage. 

The qualified beneficiary then has forty-five days after 
electing COBRA coverage to pay the COBRA premium due 
for the notice and election period. The qualified beneficiary 
must pay the remaining COBRA premiums no later than 
thirty days after each premium is due. 

12. How long does COBRA coverage continue? 

In general, COBRA coverage may continue for a maxi-
mum of eighteen months if the qualifying event is a termina-
tion of employment or a reduction in hours. However, if the 
employee is disabled, as defined by Title II or Title XVI of the 
Social Security Act, at the time of the termination or a 
reduction in hours, COBRA coverage may continue for a 
maximum of twenty-nine months. COBRA coverage may 
continue for a maximum of thirty-six months for the other 
qualifying events. If a second qualifying event occurs during 
an initial COBRA coverage period, COBRA coverage may 
be extended to a maximum of thirty-six months from the date 
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of the original qualifying event (except if the second qualify-
ing event is medicare entitlement, in which case COBRA 
coverage for qualified beneficiaries other than the person 
entitled to medicare is extended thirty-six months from the 
date of medicare entitlement). 

13. Can the employer terminate a qualified beneficiary's 
COBRA coverage early? 

There are four circumstances when the employer may 
terminate a qualified beneficiary's COBRA coverage early; 
(1) when the qualified beneficiary fails to timely pay an 
applicable premium; (2) when the employer terminates all 
group health care coverage for all employees, with no succes-
sor coverage; (3) when the qualified beneficiary becomes 
covered under another group health care plan that does not 
include a pre-existing condition clause; and (4) when the 
qualified beneficiary becomes entitled to medicare benefits. 

14. What kind of health care benefits can a qualified 
beneficiary elect? 

With two limited exceptions, qualified beneficiaries who 
experience a qualifying event are entitled to elect either "core 
and non-core" benefits, or "core only" benefits. 

15. What are "non-core" and "core" benefits? 

Non-core benefits are vision and dental benefits. Core 
benefits are all medical benefits other than non-core benefits. 

16. Can COBRA participants add dependents to COBRA 
coverage? 

Qualified beneficiaries who have elected COBRA cover-
age have the same rights to amend coverage as other partici-
pants in the group health care plan. If the employer has an open 
enrollment period during the time period when the qualified 
beneficiary has COBRA coverage, the qualified beneficiary 
will have the right to add dependents to the group health care 
plan during that period. 

17. What are the penalties if the employer fails to comply 
with COBRA? 

The Internal Revenue Service has the authority to impose 
a series of stiff fines and penalties if an employer fails to 
provide the requisite notices under COBRA. Generally, the 
fine is $100.00 per day, per violation, up to a maximum of 
$500,000.00 per year. More importantly, however, a qualified 
beneficiary who did not receive the proper COBRA notice can 
force the employer to pay for all of the qualified beneficiary's 
applicable medical expenses. This may ultimately prove to be 
more costly to the employer than the IRS fines and penalties. 

18. What if the employer discovers that it did not comply 
with COBRA? 

Employers who discover that they did not comply with 
COBRA might be able to take advantage of the thirty-day 
grace period in which an employer may correct, without any 
IRS penalty, any non-compliance with the COBRA law, 
provided the non-compliance was not due to willful neglect. 

19. What is the most important COBRA duty? 
Timely notices of COBRA rights. 

20. What else should employers know about COBRA? 

Although this primer provides many of the basics, it 
cannot answer all the issues that regularly arise under the 
complexities of COBRA. Employers may want to consider 
sending the employee responsible for administering their 
health care plan to seminar for training. Regular consulting 
with a knowledgeable attorney or other resource may also 
provide helpful. Like anything else, education, preparation, 
and evaluation will go a long way toward reducing employer 
expense, frustration and confusion relating to COBRA. 

THE MODEL EMPLOYMENT 
TERMINATION ACT 

By Theodore .1. St. Antoine 

The Model Employment Termination Act (META), which 
the Uniform Law Commissioners have recommended for 
adoption by all state legislatures, could provide the most 
significant legal change of this quarter century in the Ameri-
can workplace. In addition, ifthe annual caseload of grievance 
arbitrations in this country now stands at somewhere around 
65,000, the Act holds the potential for at least quadrupling that 
figure. 

Our colleague Jack Stieber has calculated that there are 60 
million U.S. employees who are not protected by union 
contracts or civil service laws, and are thus subject to the 
employment-at-will doctrine. They can be fired for any reason 
whatsoever (absent a civil rights violation), and, in fact, 2 
million of them are discharged each year. Stieber further 
estimates that 150,000-200,000 of these workers would have 
a claim under the "just cause" standards generally applicable 
in unionized industries. 

During the past couple of decades the courts in 40-45 
jurisdictions have relied on three main theories to carve out 
certain exceptions to the traditional principle of employment-
at-will. Those three theories include tort (violations of public 
policy, or "abusive" or "retaliatory" discharge); breach of an 
express or implied contract, embodied in a personnel manual 
or an oral assurance at the time of hiring; and breach of the 
covenant of good faith and fair dealing. For both employers 
and employees, however, there are serious deficiencies in 
these common law doctrines. They constitute a fragile safe-
guard for the worker who has been wronged. Yet, in a given 
case, they can wreak havoc on a hapless employer who runs 
afoul of them. 

The tort or violation ofpublic policy claim will be limited 
by its nature to rare, egregious situations. Few employers are 
going to order their employees to commit perjury or engage in 
an illegal price-fixing scheme, and then fire them if they 
refuse. To avoid a contract obligation, all an employer has to 

Continued on page 4 
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do is refrain from making any commitment about future job 
security. Even existing policy statements against arbitrary 
dismissal can generally be rescinded, as long as there is 
adequate notice to the affected workers. The covenant ofgood 
faith and fair dealing, potentially the most expansive protec- 
tion, has been recognized in only a handful of states and is 
being cut back there. Finally, the great majority of successful 
plaintiffs are professionals or upper-level management per- 
sonnel. Rank-and-file workers who are fired usually have too 
little money at stake to make their case worthwhile for lawyers 
operating on a contingent fee basis. 

At the same time, the results may be devastating for an 
employer who does get entangled in a wrongful discharge 
court suit.Various California studies show that a plaintiff who 
can get to the jury wins around 75 percent of the time, with an 
average award of approximately $450,000. Multimillion 
dollar verdicts for single individuals are not uncommon. Even 
successful defenses may cost between $100,000 and $200,000. 
In addition, a recent RAND study indicates that the "hidden 
costs" incurred by American business in trying to avoid this 
onerous litigation, including the retention of undesirable 
employees, may amount to 100 times more than the adverse 
judgments and other legal expenses. 

The central defects of the existing common law regime 
are that employees' substantive rights are too limited and 
uncertain, the remedies against employers are too random and 
often excessive, and the decision making process is too 
inefficient for all concerned. META, for which I had the 
opportunity to serve as reporter or draftsperson, attempts to 
address each of these problems. The approach is practical, 
balanced compromise. The Act guarantees the vast majority 
of workers certain irreducible minimum rights against wrong- 
ful discharge, but substantially reduces the liability of 
employers. As the preferred method of enforcement, the Act 
substitutes the use of arbitrators in place of long, expensive 
court proceedings. That also means the elimination of way-
ward verdicts by emotionally aroused juries. 

Employees covered by META could not be discharged 
except for "good cause." Good cause could consist of either 
misconduct or poor performance on an individual worker's 
part, or the economic needs and goals of the enterprise as 
determined by the employer in the good faith exercise of 
business judgment. No difference is intended from the appli-
cation of the familiar "just cause" standard appearing in 
collective bargaining agreements. 

META would cover most full-time employees (i.e., those 
working 20 or more hours a week) after one year ofservice with 
an employer. An exception exists for small employers, those 
having less than five employees. Unionized employees are 
covered to the extent permitted by federal preemption law. 
The inclusion of public employees is left to state option. 

A major tradeoff in META is the displacement or extin-
guishment ofmost common law actions based on terminations 
forbidden under the Act. Those would include implied con-
tract claims and tort claims grounded in such theories as 

defamation, intentional infliction of emotional distress, and 
the like. There would be no extinguishment of rights or claims 
under express contracts or under statutes or administrative 
regulations, such as those dealing with job discrimination, 
"whistle blowing," or occupational safety and health. 

Remedies would be confined to those customary under 
the original Civil Rights Act of 1964, namely, reinstatement 
with or without back pay and attorneys' fees for a prevailing 
party. Severance pay is allowable when reinstatement is 
impracticable, up to a maximum of 36 months' pay in the 
most egregious cases. Compensatory and punitive damages 
are expressly excluded. 

An appropriate state agency would ordinarily appoint the 
arbitrator. Awards under this statutory scheme would be 
subject to slightly greater judicial review than awards in 
consensual arbitrations. The grounds would include corrup-
tion, an exceeding of authority, or a prejudicial error of law. 

As a matter of principle, the new public right to be free 
from unjust dismissal, like any other public right, ought to be 
enforced at public expense. Yet the prospect of an additional 
and ill-defined fiscal burden for today's financially troubled 
states could be fatal for a measure that is bound to generate 
controversy in any event. META therefore suggests, as an 
alternative to the normal filing fee, that the states consider 
imposing a substantial portion of the cost on the parties 
themselves, perhaps with a cap on the employee's share in an 
amount equal to one or two weeks' pre-termination pay. 

Two hotly debated provisions of META allow employers 
and employees to "opt out" of the statute. The parties may 
eliminate the good cause guarantee and substitute a mandatory 
severance payment of at least one month's pay for each year 
of employment. Or they may agree on a private arbitration 
procedure to resolve their dispute. "Freedom of contract" 
carried the day here, despite the concern that an employee is 
seldom in a position to bargain effectively with an employer. 
Courts may be able to minimize the risks of employer over-
reaching by resort to such theories as economic duress, 
contracts of adhesion, and procedural fairness. 

Getting META (or its equivalent) adopted in this country 
will be a long, hard process. The plaintiff's bar opposes it 
because it will eliminate large contingent fees. Many non-
union employers oppose it because it will reduce their suzerainty 
in the workplace. The AFL-CIO has endorsed the principle of 
legislation prohibiting wrongful discharge but will probably 
not assign it a high priority. I remain confident though that the 
United States will not remain forever the only major industrial 
democracy in the world without generalized legal protection 
against unjust dismissal. The action of the Uniform Law 
Commissioners— a mainstream group of influential lawyers, 
judges, and legislators — is itselfindicative o f what education 
can accomplish. Initially, the Commissioners considered dis-
charging the META drafting committee before we had even 
finished presenting our first report. Two years later, on the 
final vote by states, the Commissioners approved META by 
the overwhelming vote of 39 to 11. 

Editor's Note: This article is reprinted, with permission, 
from The Chronicle  published by The National Academy of 
Arbitrators. Theodore St. Antoine is Professor of Law at the 
University of Michigan Law School. 
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U.S. SUPREME COURT REVIEW 

By Lauren A. Rousseau-Rohl 
Office of General Counsel 

Ford Motor Company 

Winner of Nominal Damages Not Entitled to Attorneys' 
Fees Award 

In a 5-4 decision, the Supreme Court held that a civil rights 
plainti ff who sued for $17 million but won only $1 in nominal 
damages was not entitled to an award of attorneys' fees under 
the Civil Rights Attorney's Fees Awards Act of 1976 [Farrar 
v Hobby, 113 S. Ct. 566, 121 L.Ed.2d 494 (1992)]. Justice 
Clarence Thomas, writing for the Court, stated that although 
the plaintiff was technically a "prevailing party", an award of 
attorneys' fees was unreasonable. Justice Thomas was joined 
by Chief Justice William Rehnquist and Justices Sandra Day 
O'Conner, Antonin Scalia and Anthony Kennedy, Justices 
Byron R. White, David Souter, Harry Blackmun and John Paul 
Stevens dissented. 

The action arose from the closing of a Texas school for 
delinquent, disabled and disturbed teens. The plaintiff, one of 
the school's owners, filed suit under the 1871 Civil Rights Act, 
42 USC §§ 1983 and 1985(3), claiming that Texas' lieutenant 
governor and the Texas Department of Public Welfare con-
spired to deprive him ofhis liberty and property rights without 
due process of law. The jury found that one of the defendants 
had deprived the plainti ff of a civil right but that the defendant's 
conduct was not a "proximate cause o f any damages" suffered 
by the plaintiff. On appeal, the Fifth Circuit held that because 
the jury had found a deprivation of a civil right, the plaintiff 
was entitled to nominal damages. 

The plaintiff then sought attorneys' fees. The district 
court awarded him $280,000 in legal fees and nearly $28,000 
in costs and expenses. On appeal, the Fifth Circuit vacated the 
award, holding that the plaint i ffwas not a prevailing party. The 
Supreme Court disagreed, holding that a party "prevails' 
when actual relief on the merits of his claim materially alters 
the legal relationship between the parties by modifying the 
defendant's behavior in a way that directly benefits the 
plaintiff." The Court stated that "the prevailing party inquiry 
does not turn on the magnitude of the relief obtained." 

However, the Court stated that the degree o f the plaintiffs 
overall success goes to the reasonableness of a fee award. The 
Court held that where a civil rights plaintiff seeks compensa-
tory damages but receives no more than nominal damages, an 
award of attorneys fees often will not be warranted. In her 
concurring opinion, O'Conner explained that "the relative 
indicia of success — the extent ofrelief, the significance of the 
legal issue on which the plaintiff prevailed, and the public 
purpose served — all point to a single conclusion: Joseph 
Farrar achieved only a de minimis victory." 

ERISA Preemption Clause Given Broad Interpretation 

In District of Columbia v Washington Trade Board, 113 
S.Ct. 580, 121 L.Ed.2d 513 (1992), the Supreme Court struck 
down part of a District of Columbia statute which required 
employers who provided health insurance for their employees  

to extend equivalent coverage to employees eligible for 
workers' compensation benefits. The Court held that the 
statutory provision was preempted by Section 514(a) of the 
Employee Retirement Income Security Act of 1974 (ERISA). 

Section 514(a) of ERISA states that the Act "shall super-
sede any and all State laws insofar as they may now or hereafter 
relate to any employee benefit plan" covered by ERISA. 
Writing for the Court, Justice Clarence Thomas stated that a 
state law "relates to" an ERISA plan if it refers to or has a 
connection with such a plan, even if the law was not designed 
to affect the plan or the effect is only indirect. 

The Court's opinion resolves a split in the circuits. In 
dissent, Justice John Paul Stevens stated that the Court's 
opinion sweeps too broadly, entering "uncharted territory." 

Court Agrees to Decide Whether Psychological Injury Is A 
Necessary Element of A Sexual Harassment Claim 

The Supreme Court granted certiorari in Harris v Forklijt 
Systems Inc., No. 92-1168 (US SupCt 3/1/93), to resolve 
whether a woman asserting sexual harassment in the work-
place must show that the offensive conduct seriously affected 
her psychological well-being. The district court dismissed the 
plaintiffs claims despite a finding that the supervisor's con-
duct would have offended a reasonable female manger 
because the plaintiff did not suffer severe psychological 
injury. The Sixth Circuit upheld the dismissal. This ruling was 
in accord with similar holdings by the Seventh and Eleventh 
Circuits. The Third, Eighth and Ninth Circuits require the 
plaintiff to demonstrate only that she was offended and that the 
conduct would have offended a reasonable victim. 

Court Denies Review of Sexual Harassment Cases 

In Kaufman v Allied Signal Inc., 113 S.Ct. 831, 121 
L.Ed.2d 701 (1992), the Court denied review of a Sixth Circuit 
decision upholding a district court's determination that the 
defendant company was not liable for a supervisor's sexual 
harassment ofthe plaintiff. The plaintiff claimed that upon her 
return to work from breast enlargement surgery, she was 
subject to verbal harassment by her supervisor. The plaintiff 
complained and the supervisor was terminated immediately. 
The plaintiff took a medical leave of absence and sued her 
employer. The district court found the defendant company not 
liable. 

The Sixth Circuit affirmed, holding that while the 
supervisor's actions were within the scope ofhis employment, 
there was no liability because the company's response was 
prompt and adequate. On appeal to the Supreme Court, the 
plaintiff argued that the federal appeals courts are divided as 
to the extent of an employer's liability in cases involving 
hostile environment sexual harassment perpetrated by 
supervisors. 

The Supreme Court also denied review of a Third Circuit 
order refusing to enforce an arbitrator's award of reinstate-
ment for an alleged sexual harasser [Teamsters Local 776 v 
Stroehmann Bakeries Inc., 113 S.Ct. 660, 121 L.Ed.2d 585 
(1992)]. The case arose when the defendant company fired one 
of its drivers for "immoral conduct" after receiving a com-
plaint from a customer that the driver had harassed one of the 

Continued on page 6 
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customer's employees. An arbitrator found that the driver had 
not been given an opportunity to refute the charges and ordered 
reinstatement. The Third circuit, stressing the procedural 
protections available to the driver, held that the arbitrator's 
award undermined "the employer's ability to fulfill its 
obligations to prevent and sanction sexual harassment in the 
workplace." 

Court Denies Review of Early Retirement Cases 

In Kostrosits v GATX Corporation Non-Contributory 
Pension Plan for Salaried Employees, 113 S.Ct. 657, 121 
L.Ed2d 583 (1992), the Supreme Court left intact a Third 
Circuit decision that employees who were immediately hired 
by a new employer could not receive enhanced early retire-
ment benefits under their prior employer's pension plan. The 
action arose from GATX's sale o fits wholly owned subsidiary. 
Under the terms of GATX's pension plan, employees subject 
to layoff were entitled to enhanced early retirement benefits. 
On December 31, 1986, prior to the sale, the subsidiary was 
closed and employees were told that they would not find out 
about future employment until after the sale. Employees were 
rehired in the first week ofJanuary 1987. GATX's plan trustees 
turned down requests for enhanced early retirement benefits 
from employees who were rehired. The employees filed suit. 

The district court held that the employees had been laid 
off and ruled in their favor. The Third Circuit reversed, noting 
that "the most common understanding of a layoff is a situation 
involving a loss of work." In its response to the plaintiffs' 
petition for review, the plan noted that ERISA cases have 
consistently endorsed the common sense construction that a 
plan participant has not been laid off unless he suffers a period 
of real unemployment. 

SIXTH CIRCUIT/FEDERAL 
DISTRICT COURT REVIEW 

By David J. Houston and Jeffrey L. Nyquist 
Foster, Swift, Collins & Smith, P.C. 

No Federal Court Jurisdiction To Enforce Arbitrator's 
Award Reviewing Union's Chargeable Service Fee 
Computation Pursuant To CWA v Beck, United Food and 
Commercial Workers Local 951 v Mulder, eta!, No. 91-CV-
623 (W.D. Mich., dec'd January 12, 1993). 

Following the Supreme Court decision in Communica-
tion Workers ofAmerica v Beck, 487 U.S. 735, 108 S.Ct. 2641 
(1988), the lower courts have begun to wrestle with the issue 
of how private sector unions must comply with the legal 
requirement that they not charge nonmembers for activities 
unrelated to collective bargaining, grievance administration, 
or contract administration. In the reported case, the plaintiff 
union was the exclusive bargaining agent for employees of 
Meijer, Inc. Defendants were employees who had resigned  

from the union. At the time of their resignation from union 
membership, defendant employees notified the union that they 
objected to paying service fees unrelated to collective bargain-
ing, grievance administration or contract administration. The 
union had implemented a procedure for resolving nonmember 
challenges to the union's calculation of the reduced service 
fee. The final step in the procedure was arbitration. The 
procedure did not provide that the arbitrator's decision would 
be final and binding on the parties or that judgment could be 
entered on the award. The procedure did provide that 
nonmembers must exhaust the internal remedy before seeking 
judicial review. 

The defendants objected to the union's service fee calcu-
lation and the objections were submitted to arbitration. The 
arbitrator denied the objections and awarded the service fees 
to the union. The union sought to have the court enforce the 
arbitrator's award. 

The court granted the defendant employees' motion for 
summary judgment holding that Section 301 of the Labor 
Management Act, 29 USC § 185 "does not provide for federal 
court jurisdiction over a case brought by a union against 
individual employees." The union argued that its suit was not 
adversarial but more akin to an action for declaratory judg-
ment on the acceptability of the grievance procedure. The 
court rejected that argument. 

The court also noted that the well-settled law concerning 
the jurisdiction of district courts to enforce arbitration deci-
sions did not apply because the grievance procedure was not 
the result of a contractual agreement between the parties. The 
court characterized the service fee review procedure as an 
"internal union procedure" that had been "unilaterally 
instituted by the union...". 

Plaintiff's Prima Facie ADEA Claim Requires Evidence 
Of Impermissible Motive. Ellis v Michigan National Bank, 
No. 9 I -CV-703 (W.D. Mich., dec'd January 6, 1993). 

To establish aprima facie case of age discrimination in a 
reduction in force case requires more than the McDonnell 
Douglas elements. In this case, the plaintiff was terminated as 
part of a reduction in force following an economic downterm 
in the banking industry. Plainti ff claimed age and sex discrimi-
nation in violation of the ADEA and Title VII, respectively. 

In response to a decline in business, the employer deter-
mined that one of five officer positions would be eliminated. 
The plaintiff, one of two females, was 42 and had 7-1/2 years 
o f experience with the bank at the time of the termination. The 
employee who was retained in preference to the plaintiff was 
a 37 year old male with 11-1/2 years of experience. The 
decision-maker was unable to distinguish between the two 
employees on the basis of performance. With respect to 
qualifications, the record established that the plaintiff had a 
law degree while the other employee had a bachelor's degree. 
The plaintiff argued that she was thus more qualified than the 
retained employee. The decision was made on the basis of 
seniority. The decision-maker was unaware that according to 
a bank policy regarding reductions in force, the bank would 
consider qualifications, performance, and seniority in 
that order. 

k 
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The court granted the defendant employer's motion for 
summary judgment of the ADEA claim. The court held: 

Plaintiffmust not only show that he or she was age 40 
or over, that he or she was qualified to perform the 
job, and that he or she was discharged, but also must 
present 'additional direct, circumstantial, or statisti-
cal evidence tending to indicate that the employer 
singled out the plaintiff for discharge for impermis-
sible reasons.' (Quoting Dames v CenCorp, Inc. 896 
F.2d 1457, 1465) (6th cir) cert den 'd 111 S.Ct. 211 
(1990). 
The court concluded, however, that it could not grant 

summary judgment with respect to the plaintiffs Title VII 
action. The court held that the trier of fact could conclude that 
the employer's proffered reason, that the discharge was based 
on the seniority of the two employees, was pretext. 

The court noted that the plaintiff incorrectly treated the 
evidentiary burden of the age and discrimination claim as the 
same. The court appeared to be persuaded by the fact that three 
of the four officers who were retained were older than the 
plaintiff. 

Employer's Failure To Reinstate Employee And Return 
Him To Full Seniority, As Ordered By NLRB, Results In 
Continued Backpay Liability After A Subsequent Lawful 
Discharge. NLRB v Ryder Systems, Inc, No. 91-6391 dec'd 
January 8, 1993 (6th Cir.) 

In 1983 Ryder refused to rehire more than 30 truck 
drivers. An administrative law judge determined this refusal 
was motivated by the drivers' union activity, and was an unfair 
labor practice. Ryder was ordered to reinstate each driver to his 
former posit ion or a substantially equivalent position " without 
prejudice to his seniority or other rights and privileges...". 
Following this recommended order, one claimant wa ;relieved 
in 1985 as a "casual" driver subject to a new prcbationary 
period. The AU J decision ordering the employee rehired 
ultimately was adopted by the National Labor Rela lions Board 
and ordered enforced. Back pay proceedings challenging 
Ryder's 1983 refusal to relieve the driver ,-,ontinued. 

In 1987 Ryder discharged the driver for insubordination. 
An unfair labor practice charge challenging the discharge was 
dismissed. 

Subsequently, the backpay proceedings arising from the 
refusal to hire continued. The Board determined that the drivel 
was entitled to lost pay from the 1983 refusal to hire through 
his reinstatement. The Board also determined that the driver 
was entitled to reinstatement following the 1987 discharge for 
insubordination, despite the Board's prior dismissal of the 
charge challenging the discharge. The Board ruled that the 
driver's first 1985 reinstatement as a "casual" without 
seniority and subject to a new probational period did not 
comply with the 1985 order that he be reinstated to his prior 
or a substantially equivalent position. Finally, the Board 
determined that the driver was due backpay from his 1987 
discharge until his second reinstatement. 

The Circuit Court affirmed. The Court ruled that the 
original reinstatement failed to "satisfy the purpose of 
requiring reinstatement." 

Union Organizer In Hospital Cafeteria May Be Excluded 
And Subjected To Surveillance And Excluded As A 
Trespasser. Oakwood Hospital v NLRB, No. 91-6414/92-
5055 dec'd January 6, 1993 (6th Cir.). 

The Supreme Court decision in Lechmere, Inc v NLRB, 
112 S.Ct. 841 (1992) established the limited circumstances 
under which a union's organizational rights could take prece-
dence over the property rights of the employer. In the reported 
case the court determined that the employees were not 
"beyond the reach" of the union's organizational efforts and, 
therefore, the employer could prohibit solicitation on its 
property. 

In 1987 a union representative attempted to organize the 
hospital's registered nurses. The representative conducted 
mass mailings to the nurses, held organizational meetings off 
the premises and solicited the employees in the hospital 
cafeteria. 

The hospital asked the organizer to leave on a number of 
occasions but he refused. Eventually the hospital filed a 
trespass complaint against the organizer in state court. After 
the action was filed the NLRB issued an unfair labor practice 
complaint against the hospital. The state court dismissed the 
trespass complaint without prejudice after determining that 
the matter was appropriate for a determination by the NLRB. 

Following the ULP hearing the administrative law judge 
determined that the employer had violated the National Labor 
Relations Act by removing the representative from the 
cafeteria and by keeping him under surveillance. The AUJ 
determined that the state court trespass action as not an unfair 
labor practi ze. The NLRB affirmed the ALJ's decision except 
that the Board ruled that the trespass action was also 
a violation. 

On appeal, the Circuit Court of Appeals applied the 
Supreme Court decision in Lechmere and determined that 
there was no basis to find that the acts of the organizer were 
protected since this was not "the rare case where 'the inac-
cessibility of employees makes ineffective the reasonable 
attempts by nonemployees to communicate with them through 
the usual channels." (Citing Lechmere, quoting NLRB v 
Babcock & Wilcox Co., 351 US 105 (1956)). The court 
determined further that there was no evidence of discrimina-
tion against union solicitation in light of the employer's 
uniform application of a lawful anti-solicitation rule. 

With respect to the surveillance, the court held that 
because the employer could prohibit non-employee solicita-
tion in the cafeteria it could also conduct surveillance of union 
activities. The court rejected, on the record, the AL's deter-
mination that the union representative was not soliciting 
employees but was merely making dining room conversation. 

Arbitration Award "Drew Its Essence From The 
Agreement" Where It Applied Employer's Drug Policy 
That Had Not Been Formally Incorporated Into The 
Agreement. Monroe Auto Equipment Co v Local 878 , No. 92-
1044 (6th Cir., dec'd December 14, 1992). 

Under the National Labor Relations Act it is well settled 
that a drug policy is a mandatory subject of bargaining. When 

Continued on page 8 
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an employer distributes a drug policy to the union and the 
union fails to challenge the policy, the union waives the right 
to challenge the policy as a violation of the Act. 

In the reported case, the employer discharged an 
employee for off-duty illegal drug use in violation of its 
substance abuse policy. The union grieved the discharge. The 
arbitrator ordered the employer to reinstate the employee 
holding that the employer had not proven that the employee 
had violated the policy. The policy provided that an employee 
could be discharged for off-duty drug use if the employee was 
determined to be "under the influence" while on company 
property. The arbitrator concluded that the company's 
evidence was less than conclusive as to whether the employee's 
off-duty drug use actually interfered with his job performance. 

The employer appealed the arbitrator's award on the basis 
that the award did not draw its essence from the collective 
bargaining agreement. The employer argued that the arbitrator 
refused to apply the definition of "under the influence" 
contained in the agreement. The employer argued that, 
pursuant to its policy, it could discharge an employee whose 
condition could adversely affect job performance, and the 
arbitrator changed that policy to cases where the off-duty drug 
use actually interfered with job performance. 

The court upheld the arbitrator's determination that the 
policy applied to the employee even though it was never 
formally incorporated into the agreement. The court disagreed 
with the employer's characterization of the arbitration 
decision as applying the arbitrator's own definition of "under 
the influence." The court noted that the arbitrator's discussion 
ofthelackofproofofactual interference with job performance 
was part of the arbitrator's general discussion of just cause. 
The court held that the arbitrator applied the company policy 
and determined that the evidence did not support discharge 
pursuant to that policy. The Court of Appeals disagreed with 
the district court's conclusion that the arbitrator did not apply 
the drug policy because it was too vague to enforce. The Court 
of Appeals agreed with the arbitrator's conclusion however, 
and held that the decision was based upon the arbitrator's 
interpretation of the employer's drug policy. 

COURT OF APPEALS UPDATE 

By Michael D. McFerren 
Sachs, Waldman, O'Hare, Helveston, 

Hodges and Barnes, P. C. 

Sexual Harassment -Discrimination Against Homosexuals 

Barbour v Michigan Department of Social Services, No. 
127582 (Michigan Court of Appeals, February 2, 1993) 

Plaintiff alleged that during his employment he was 
subjected to a pattern of sexual harassment and discrimination 
committed by his supervisors and co-workers, in violation of 
the Michigan Civil Rights Act, MCLA 37.2101 et seq; MSA  

3.548(101) et seq. Specifically, plaintiff alleged that he was 
harassed on account of his perceived homosexuality, and that 
he was subjected to unwelcome homosexual advances. The 
Court of Appeals, following federal precedent developed 
under the analagous Title VII of the Civil Rights Act of 1964, 
42 USC 2000e, et seq, held that the Michigan Civil Rights Act 
does not protect individuals discriminated against or harassed 
on account of their sexual orientation (or perceived orienta-
tion). The Court held that the Act prohibits discrimination 
based only upon one's gender. However, the court did find that 
plaintiffs claims that he was subjected to unwelcome homo-
sexual advances was "gender based," because it was "directly 
related to plaintiff's status as a male." The Cowl reversed the 
trial cowl's grant ofsummary disposition for the defendant on 
this count, and remanded the case for further proceedings. 

Sexual Harassment - Defamation 

Linebaugh v Sheraton Michigan Corporation, et a!, No. 
126717 (Michigan Court of Appeals, March 1, 1993) 

This female plaintiff was the subject of a cartoon drawn 
by a co-worker depicting plaintiff in a sexual act with a male 
co-employee. The cartoon was posted on the employer's 
bulletin board. Plaintiff sued, alleging defamation, violation 
ofthe Michigan Civil Rights Act, MCLA 37.2101 et seq; MSA 
3.548(101) et seq, and intentional infliction of emotional 
distress. The trial court dismissed all counts. 

On review, the Court of Appeals reversed the trial court's 
dismissal of the defamation count. The Court found that a 
cartoon imputing a lack of chastity to a woman is actionable 
per se, without the need for a showing of special damages. 

The Cowl affirmed the trial cowl's dismissal of the Civil 
Rights Act claim, however. Because the cartoon at issue 
depicted both a female and male involved in a sexual act, and 
"could be considered equally offensive to both male and 
female employees," the Court found that the cartoon was 
not "gender oriented" and that no violation of the Act 
had occurred. 

With respect to plaintiff's emotional distress claim, the 
Court reversed the trial court's grant of summary disposition. 
The Court found that "a reasonable fact finder could conclude 
that the depiction of plaintiff engaged in a sexual act with 
a co-worker constitutes conduct so outrageous in character 
and so extreme in degree as to go beyond all bounds of 
common decency in a civilized society." 

Editor's Note: There were no Michigan Supreme Court 
decisions of significance to labor and employment law 
practitioner's service the last issue of Lawnotes. 

NLRB: SPRING UPDATE 

By George M. Mesrey 
Field Attorney - National Labor 

Relations Board 

The Board has issued a number of de ci sions during the last 
three months of which practitioners should be aware. This 
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article will serve to highlight some of the most important 
substantive and procedural developments during this period. 
It should be noted, however, that the views expressed in this 
article are those of the author and not necessarily those of the 
National Labor Relations Board. 

Paid Union Organizers/Employees Within The Meaning 
Of The Act 

In Sun/and Construction Co., 309 NLRB No. 180 
(December 16, 1992), the Board held that paid union 
organizers are statutory "employees" and therefore entitled to 
the protections of the Act. In reaching this conclusion, the 
Board reviewed the legislative history of Section 2(3) of the 
Act and concluded that Congress expressed a clear intent that 
the statutory term "employee" be expansively defined. The 
Board also drew support for its conclusion from the Supreme 
Court's broad interpretation of Section 2(3) in Phelps Dodge 
Corp. v 1VLRB, 313 U.S. 177 (1941). 

The Board also had to decide whether the Employer 
violated Section 8(a)(3) of the Act by refusing to hire a paid 
union organizer during a strike. The Board observed that it is 
not business as usual when a company is struck. The union and 
the employer are in an economic battle in which the union's 
legitimate objective is to shut down the employer in order to 
force it to accede to the union's demands. Thus, an employer 
faced with a strike can take steps aimed at protecting itself 
from economic injury. Consistent with these principles, the 
Board decided that an employer does not violate Section 
8(a)(3) of the Act when it refuses, during the dispute, to hire 
an agent of the striking union. 

Employee Committees 

In Electromation, Inc., 309 NLRB No. 163 (December 
16, 1992), the Board was faced with an important issue 
concerning the application of Section 8(a)(2) to employee 
committees. In this case, the Employer initially set up a 
committee ofeight employees to discuss issues such as wages, 
bonuses, attendance and leave policy in response to employee 
discontent over cost cutting measures implemented by the 
Employer. Shortly thereafter, the Employer decided to break 
the original committee down into five separate committees 
known as "action comm ittees." These committees would meet 
and exchange ideas with management on a weekly basis. After 
deliberation, the committees would submit draft proposals to 
the Employer for consideration. A union demanded recogni-
tion shortly after these committees started meeting. There was 
no evidence that the Emplo yer knew of the Union's organizing 
activities prior to this time. As a result, the Employer advised 
the committees that it could no longer participate in the 
committee meetings and that it could not continue to work with 
the committees until after the election. Two of the action 
committees decided to continue meeting on company 
premises while another decided to disband.The other two 
committees finished work on proposals and submitted them to 
the Employer for consideration. The Union subsequently filed 
a charge with the Board alleging that the action committees 
constituted unlawful domination o f a labor organization under 
Section 8(a)(2) of the Act. 

In order to determine whether there was unlawful domi-
nation under Section 8(a)(2) of the Act, the Board had to first 
determine whether the action committees constituted "labor 
organizations" within the meaning of Section 2(5) of the Act. 
Based upon the Board's finding that the action committees 
were created for, and actually served, the purpose of dealing 
with the Employer about conditions of employment, the Board 
concluded that the action committees were "labor organiza-
tions" within the meaning of the Act. 

In regard to the unlawful domination issue, the Board 
acknowledged that the action committees were formulated by 
the Employer and the employees had the choice to participate 
in them or accent the status quo. Moreover, the Employer 
permitted the employees to carry out the committee activities 
on paid time within a structure that the Employer itself created. 
In addition, the Employer also defined and limited the subject 
matter to be covered by each committee and appointed 
management representatives to the committees to facilitate 
discussions. Based upon these findings, the Board concluded 
that by creating the action committees, the Employer imposed 
on employees its own unilateral form of bargaining or dealing 
and thereby violated Section 8(a)(2) of the Act. Practitioners 
should note that this decision was heard by the entire Board and 
although Chairman Stephen's opinion is the decision of the 
Board, the other Board members each wrote concurring 
opinions. 

Mandatory Subjects Of Bargaining 

In Northside Center For Child Development, 310 NLRB 
No. 20 (January 14, 1993), the Board found that the Employer 
violated Section 8(a)(5) of the Act by failing to bargain with 
the Union over the decision to discontinue its practice of 
providing guns to its security guards. In reaching this decision, 
the Board concluded that the issue of whether guards will carry 
guns is a mandatory subject of bargaining. 

Corporatewide Bargaining Order 

In a recent case, the Board imposed the extraordinary 
remedy of a corporatewide bargaining order. Beverly Califor-
nia Corporation, 310 NLRB No. 37 (January 29, 1993). 
Although the unfair labor practices committed by the 
Employer were pervasive, they occurred in only 32 out of the 
approximately 1000 Employer facilities. The Board con-
cluded, however, that the Employer had established a clear 
pattern of thwarting union organizing drives and otherwise 
disregarding its employees' statutory rights. As a result, the 
Board decided that it would best effectuate the Act to protect 
the statutory rights of employees at all the Employer's 
facilities through the imposition of a corporatewide 
bargaining order. 

Section 8(F) Agreements 

In Northern Pacific Sealcoating, Inc., 309 NLRB No. 118 
(December 9, 1992), the Board was asked to decide whether 
a waiver provision in an 8(f) agreement could effectively 
prevent an Employer from filing a representation petition. In 
analyzing this issue, the Board noted that it has long 
recognized that parties to collective bargaining agreements 

Continued on page 10 
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may waive certain rights, including fundamental statutory 
rights. In the instant case there was no dispute regarding what 
the Employer agreed to waive; signatory parties to an 8(f) 
contract have the right under John Deklewa & Sons, 282 
NLRB 1375 (1987), to file a petition anytime during the term 
of the agreement. 

The Employer attempted to argue that enforcing such a 
waiver is inconsistent with Deklewa because it would, in 
effect, convert an 8(f) agreement into a 9(a) agreement. The 
Board found that the issue in this case was analogous to a 
union's right to waive representation of certain employees as 
found in Briggs Indiana Corp., 63 NLRB 1270 (1945). 
Therefore, the Board rejected the Employer's argument and 
concluded that the waiver provision was not contrary to Board 
policy nor the Act itself and, consequently, binding upon the 
Employer. 

MERC UPDATE 

By Kathryn A. VanDagens 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

Lansing Public Schools, Case No. R91 E-117 (January 22, 
1993), and Mt. Morris Consolidated Schools, Case No. R92 
8-31 (January 22, 1993). 

In companion cases, MERC reversed its prior holdings in 
Taylor Public Schools, 1986 MERC Lab Op 779; Flint Public 
Schools, 1988 MERC Lab Op 299; Jackson Public Schools, 
1989 MERC Lab Op 1111; and Beecher Community Schools, 
1990 MERC Lab Op 697, all holding that per diem substitute 
teachers could be accreted to a bargaining unit of regular 
teaching employees. In rejecting the workday formula 
approach in determining the eligibility of substitute teachers 
to be accreted to a bargaining unit of regularly employed 
teachers, which was affirmed by the Michigan Court of 
Appeals, MERC held that the nature of the employment 
relationship itself should govern the determination of cases, 
rather than the workday formula approach. MERC found that 
the workday formula approach was "arbitrary and 
impractical" and indicated that in the future the nature of the 
employment relationship "with respect to the continuity and 
expectancy of permanent and/or regularly scheduled ongoing 
employment" would be examined to determine eligibility, 
returning to its previous policy set forth in Waterford School 
District, 1977 MERC Lab Op 697. 

After examining the employment relationship of the per 
diem substitutes in Lansing Public Schools and Mt. Morris 
Consolidated Schools, MERC found them to be casual and 
temporary in nature, with no expectancy of permanent or 
regularly scheduled ongoing employment and found they 
were not appropriate for inclusion in the bargaining unit. 

City ofFlint -and-Bishop International Airport Authority, 
MERC Case No. C91 C-68 (January 26, 1993). 

In a decision to which no exceptions were filed, Admin-
istrative Law Judge Kurtz found that the airport authority and 
the city of Flint did not share joint employer status with respect 
to crash fire rescue operations performed at the airport by city 
employees. The AU found that airport authority was a 
separate and independent public employer from the city of 
Flint despite the fact that they had entered into a lease and 
subcontracting agreement employing the union members to 
perform CFR services. The AU J found that there was no 
permanent bargaining relationship beyond that between the 
union and the city, and the city did not take any action to 
terminate the contract. 

B. H. Cook, MERC Case Nos. C92 D-86 and C92 D-87 
(February 11, 1993). 

On exceptions, MERC affirmed the Decision and Recom-
mended Order of AU Roulhac finding the respondent guilty 
of renouncing its contactual agreement with the charging 
party, in violation of PERA. Respondent attempted to intro-
duce a purchase agreement with its exceptions and brief in 
support of exceptions claiming that the agreement relieved 
him of any obligation to bargain with the union and arguing 
that he did not assume the collective bargaining agreement 
between the prior employer and the union. MERC found that 
the respondent, through its course of conduct, was bound by 
the collective bargaining agreement, regardless of the 
purchase agreement because it had complied with the terms 
of the collective bargaining agreement for nearly a year. 

Clarkston Community School District, MERC Case No. 
R92 B-49 (January 22, 1993). 

MERC continues to order self-determination elections 
between separate bargaining units represented by the same 
union. Finding that such elections reduce the proliferation of 
small bargaining units and encourage stable labor relations, 
the Commission found that an employee preference election 
was appropriate based on the unions as previously recognized. 
MERC found that the employer's argument that an employee 
preference election must include all represented employees as 
well as those in the petitioner's bargaining units was without 
merit. Similarly, MERC found that it was inappropriate for an 
employer to object to the continued exclusion of employees 
previously excluded finding "no reason to perm it the employer 
to object at this late date to the exclusion of employees who 
might normally be appropriately part of one of the petitioner's 
units after it has acquiesced in their exclusion and allowed 
them to become an unrepresented fringe group." 

Michigan State University, MERC Case No. C90 F-146 
(January 25, 1993). 

MERC adopted the Decision and Recommended Order of 
AU J Nora Lynch on exceptions, finding that the charging party 
had failed to make a timely demand to bargain over the 
implementation of anew performance evaluation system and 
thereby waived its right to bargain. Charging party's represen-
tatives had participated in a task force to recommend a new 
system and were well aware of the respondent's proposed time 
frame, the AU J found. MERC held that although the charging 
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party repeatedly stated throughout the period of the task force 
that the performance evaluation was a mandatory subject of 
bargaining, it raised no objections to the task force method, did 
not seek to make its views known separately, and did not make 
a request to meet with the employer until more than a year after 
notice that the employer wished to implement a new system. 

MICHIGAN LEGISLATIVE UPDATE 

By Chris Kuzara and Terry Smith 
Legislative Service Bureau 

In January the Michigan Legislature began a new two-
year session. A 55-55 split in Democratic/Republican mem-
bership in the House resulted in a shared power agreement for 
the entire 93-94 session or until one party has 56 members. 
Under the agreement, each party will have a speaker during 
alternating months, with the Republican starting in January. 
Beginning January 1994, the Democrats will preside during 
the odd months and the Republicans during the even. Unlike 
past years when the Democrats have normally been the 
majority party in the House and consequently had more 
members on each committee, this session the co-speakers have 
each appointed from their party an equal number of members 
to serve on the standing committees. Thus, although the size 
of the committees varies, each House committee has an equal 
number of Republicans and Democrats serving on it and a 
Republican and Democrat co-chair and co-vice chair. The 
committee co-chairs preside in the same month as the 
co-speaker of the opposite party. 

For the 1993-94 session, the Democratic members of the 
House Labor Committee are Raymond Murphy (Detroit) 
co-chair, John Freeman (Madison Heights), Floyd Clack 
(Flint), Dennis Olshove (Warren), Nelson Saunders (Detroit), 
and Ilona Varga (Detroit). The Republican members are 
Walter De Lange (Kentwood) co-chair, Carl Gnodtke (Saw-
yer), Alan Cropsey (DeWitt), Mick Middaugh (Paw Paw), 
Susan Munsel (Howell), and Michael Nye (Litchfield). 

Although the Senate was not up for reelection, due to the 
election of Nick Smith to the United States House of Repre-
sentatives, the composition of the Senate Labor Committee 
has changed slightly. The Republican members on that com-
mittee are David Honigman (West Bloomfield) chair, Joanne 
Emmons (Big Rapids), and Robert Geake (Northville). The 
two Democratic members are John Cherry (Clio) and George 
Hart (Dearborn). 

A few ofthe labor issues that have received early attention 
this session follow: 

Unemployment Compensation Reform 

Although the Legislature has been in session for only 
three months, a major bill pertaining to changes in the 
unemployment compensation system has cleared the Senate 
and is awaiting action by the House. At this writing, co-speaker 
of the House, Representative Paul Hillegonds, has exercised 
one of the 12 extraordinary discharges granted to him by the  

leadership agreement between the two co-speakers to bring the 
bill to the floor of the House for consideration. It is not known 
at this time when the bill will be considered by the House. 

Senate Bill No. 2, introduced by Senator Joanne Emmons 
(R-Big Rapids), is basically a reintroduction of Senate Bill No. 
1067 of 1992. It was introduced on the first day of the 1993-
94 session of the legislature in response to the 3.5% increase 
in the maximum weekly unemployment benefit for 1993 
announced by the Michigan Employment Security Commis-
sion which, in turn, fueled calls by employers for reform in 
the system. 

As introduced, the bill would eliminate this indexing of 
benefits so the benefits would not automatically increase each 
year, impose a waiting week to begin collecting benefits, 
reduce from 70% to 65% the wage replacement ratio of after 
tax earnings, eliminate the alternate earning qualifier which 
allows high wage employees to qualify for benefits more 
quickly than other employees, and increase the wage level 
needed to qualify for benefits. After hours of debate that saw 
business and labor interests on opposite sides, a modified bill 
passed the Senate by a bare majority vote of 19 to 17. As passed 
by the Senate, the bill removed the provision imposing a 
waiting week and restored the alternate earning qualifier. An 
amendment was also added to reduce the minimum tax on 
businesses that have not had layoffs for five years from 1% to 
1/2 of 1%. 

Job Creation 

Both Democrats and Republicans are maintaining that job 
creation is a priority. In January, House Democrats said job 
creation is their caucus' first priority during the new session. 
The Democratic plan, incorporated in a package of 
bills, would: 

— Increase bonding for transportation rebuilding 
from $200 million to $1 billion and group these 
expenditures over the next three years, creating 
50,000 jobs to improve roads, bridges, airports, 
harbors, and rail lines. 
— Raise $250 million in bonds for environmental 
and high technology infrastructure investment 
projects, creating 10,000 new jobs in areas such as 
research and development, recycling technologies, 
waste management processes, sewage systems, and 
communication networks. 
— Bond $250 million for university and community 
college infrastructure renovation, which would 
allow critical maintenance needs to be met and create 
10,000 jobs. 
House Republican Leader Paul Hillegonds (Holland), 

while welcoming discussions on how to stimulate job growth, 
raised concern over the funding sources for the Democratic 
plan. "Its sponsors have yet to identify how they would pay for 
increased bonding, and their claim that they can speed up the 
return of federal dollars to Michigan is not realistic," Mr. 
Hillegonds said. "They should not make unreasonable 
assumptions about the availability of federal funds given the 
statutory restrictions on those funds." 

Continued on page 12 
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The Governor and Representative Hillegonds both prefer 
property tax relief over increased spending to create jobs. "The 
best way to create jobs is to make Michigan more competitive 
for private employers, which is accomplished by reducing 
property taxes as well as by reforming costly unemployment 
and liability policies," Mr. Hillegonds said. 

Representative David Hollister (D-Lansing) said the prob-
lem with giving tax breaks to companies is that they take 
advantage ofthem and then leave the community. He reasoned 
that with investments in infrastructure, the company is encour-
aged to stay and even if it leaves, the community has the roads, 
communication technology, and productive workforce to 
attract another business. 

Job Training E.O.s 

Governor Engler signed four Executive Orders the 
purpose of which is to simplify the job training system. The 
Executive Orders signed and filed were: 1993-2, which creates 
the Michigan Jobs Commission; 1993-3, which creates the 
governor's Workforce Commission; 1993-4, which 
reorganizes the Departments of Labor, Commerce, and 
Social Services by transferring duties to the Michigan Jobs 
Commission; and 1993-5, which reorganizes the Department 
of Corrections by transferring some of its duties to the 
Michigan Jobs Commission. 

The Michigan Jobs Commission is a two-year agency 
comprised of a board of directors that includes six department 
heads and 15 private members. The board will establish 
general goals to help both people looking for job training and 
companies looking for workers to move easily through the 
system to get the services they want. 

A 20-member governor's Workforce Commission, a 
body required by federal law, replaces the Michigan Job 
Training Coordinating Council and will advise both the 
governor and the Jobs Commission on workforce policies. Its 
primary tasks are to create a "one-stop shopping" system for 
providing job training and to align the definitions and perfor-
mance measurements of all of the various job training 
programs. 

Potty Parity 

With House Bill No. 4120, Representative Jan Dolan (R-
Farmington Hills) is again trying to amend the State Construc-
tion Code to have rules regarding the type and number of 
plumbing fixtures required for men and women in assembly 
buildings be effective throughout the state without local 
modification. The rules would apply to any assembly building, 
as defined by the Code, undergoing new construction or major 
renovation. 

The bill is now in the Senate Committee on Commerce 
after easily passing the House by a96 to 2 vote. Representative 
Debbie Whyman (R-Canton) was one of the two Republicans 
who voted against the bill saying it goes too far in mandating 
how facilities should be built and there is not enough of a 
problem to warrant the expense this will cause the builders. 
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