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View from the Chair 
by Eileen Nowikowski, Chairperson 

Labor Relations Law Section 

Welcome to the first edition of the Labor Relations 
Section's quarterly newsletter. The newsletter is a product 
of the membership survey we conducted last year, in con-
junction with the University of Michigan's Survey Research 
Center. The Survey Research Center sampled by telephone 
14% of the Section's 1657 members in August 1990. 

From the survey we learned that only one-half of our 
members devote most of their practice to labor relations law. 
Conversely, the other half of the membership spends half-
time or less in the practice of labor law. 

When we asked how the respondents' labor law practice 
was divided, we discovered that 50% of the members work 
exclusively in the employment rights / wrongful discharge 
area. Of the remaining members one-third practice primarily 
in what we old-timers refer to as "traditional" labor law — 
union/ management relations — and 13% divide their labor 
relations practice evenly between employment rights and 
traditional labor law. 

We also learned that over 50% of our members are 
employed in offices with 10 or fewer attorneys. Three-quarters 
of the membership is male. Among the women members, one-
half joined the Section between two and five years ago. Two-
thirds of the members work in private practice, 17% for 
corporations, 11% for government, 3% for a university and 
only 1% directly for a union. 

One message which came through loud and clear from 
the survey was the desire for more substantive information 
on labor relations law. More than 70% of the members 
surveyed supported the idea of a Section newsletter. 

This format was selected primarily to address the needs 
of the practitioner in a small(er) law firm who may not 
specialize in labor relations but who handles several cases 
a year in the area. We have included summaries of the signifi-
cant labor/employment cases over the last year or two in the 
U.S. Supreme Court, Sixth Circuit Court of Appeals, 
Michigan Federal District Courts, and in the Michigan 
appellate courts. In this first edition, we have included articles 
on ERISA and the Worker Adjustment and Retraining Noti-
fication Act to give you an overview of two substantive topics 
in the area of labor relations. 

Continued on page 11 

ERISA: A Primer 
by Jules B. Olsman 

Wolf, Crowley, Berman, 
Olsman & Nolan, P.C. 

ERISA is the comprehensive federal statute which 
governs private sector pensions and employee benefit plans. 
Although this article focuses on pension plans, ERISA covers 
welfare benefit plans as well. ERISA issues pervade many 
different types of cases which tend to be handled by general 
practitioners and plaintiffs' personal injury counsel. As an 
example, benefits available under long-term disability pen-
sion plans are often involved in workers' compensation cases, 
Social Security disability claims and general personal injury 
litigation, and divorce and wrongful discharge cases often 
involve retirement pension plan benefits. Thus it is now 
incumbent upon lawyers who do not necessarily deal with 
pension issues as a major portion of their practice to have 
a basic working knowledge of ERISA. 

It would be an understatement to describe ERISA as a 
complex and multifaceted statute. This writing will address 
very basic issues applicable to ERISA as opposed to highly 
technical matters such as funding of pension plans and/or 
fiduciary obligations. 

Congressional Intent 

The legislative intent of ERISA is to protect the rights 
of employees involved in pension plans and to regulate the 
conduct of those persons who manage pension plans. The 
policy is set forth at 29 USC §1001(b) as follows: 

It is hereby declared to be the policy of this chapter 
to protect interstate commerce and the interests of 
participants in employee benefit plans and their bene-
ficiaries by requiring the disclosure and reporting 
to participants and beneficiaries of financial and 
other information with respect thereto, by estab-
lishing standards of conduct, responsibility, and 
obligation for fiduciaries of employee benefit plans, 
and by providing the appropriate remedies, sanctions 
and ready access to the federal courts. 

Preemption 

Claims involving the rights of individuals in pension 
plans generally are preempted by ERISA. Metropolitan Life 
Insurance Co. v Taylor, 481 US 58, 95 L Ed 2d 55 (1987). 
A lawsuit seeking to enforce the rights of an individual under 

Continued on page 2 
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STATEMENT OF EDITORIAL POLICY 
Labor and Employment Lawnotes is a quarterly news-

letter published under the auspices of the Council of the Labor 
Relations Law Section of the State Bar of Michigan as a 
service to section members. Views expressed in the articles 
and case commentaries appearing herein are those of the 
authors, not the Council, the Section or the State Bar at large. 
We encourage Section members and others interested in labor 
and employment law to submit articles and letters to the editor 
for possible publication. Please send them to the editor at 
320 N. Main St., Suite 400, Ann Arbor 48104. 

Paul E. Glendon 
Council Member & Editor 

ERISA: A PRIMER — 

Continued from page I 

a pension plan or to seek judicial clarification of those rights 
must be brought pursuant to §502 of ERISA, 29 USA §1132, 
which states that: 

(a) A civil action may be brought — 

(1) by a participant or beneficiary — 

(A) for the relief provided for in subsection (c) 
of this section, or 

(B) to recover benefits due him under the terms 
of his plan, to enforce his rights under the 
terms of the plan, or to clarify his rights 
to future benefits under the terms of the 
plan; 

Although ERISA does preempt state law claims against 
pension plans arising out of nonpayment of benefits, it does 
not preempt a claim where lost pension benefits were simply 
an item of damages. By way of example, a plaintiff in a 
wrongful discharge case who cites lost pension benefits solely 
as an element of damages is certainly free to pursue a state 
law claim. Teper v Park West Galleries, 431 Mich 202, 221 
(1988). 

Statute of Limitations 

ERISA sets forth no specific statute of limitations appli-
cable to actions to recover benefits or enforce rights under 
plans. Most courts seek to characterize the nature of the claim 
(i.e., tort or contract) and then look to the applicable state 
statute of limitations. Robbins v Iowa Road Builders Co., 
828 F2d 1348 (1987). If the complaint seeks benefits under 
a plan, then the court likely will analogize the action to a 
suit for breach of contract and would look to the state statute 
of limitations for contract actions and adopt that period of 
time as the applicable limitations period in the ERISA claim. 
Nolan v Aetna Life Ins. Co., 588 F Supp 1375 (ED Mich, 
1984). 

A claim sounding in tort would be governed by the three-
year statute of limitations applicable to general tort actions, 
MCLA 600.5505(8). 

No Right To Jury Trial 

An action brought pursuant to the enforcement provi-
sions of ERISA is considered to be equitable in nature thereby 
eliminating a right to trial by jury on the specific ERISA 
issues. Pane v RCA Corp., 868 F2d 631, 636 (3rd Cir, 1989). 

The right to trial by jury is not precluded on non-ERISA 
issues which may be involved in the same case. This would 
include breach of a specific employment contract, wrongful 
discharge and/or employment discrimination. 

Continued on page 3 

2 



Standard of Review 

In claims alleging wrongful denial of pension benefits, 
the Court must  review the matter de novo  unless the benefit 
plan itself expressly  provides that the plan administrator 
has the discretion to determine who is eligible for benefits 
under the plan or to construe the terms of the plan itself. If 
the plan gives the administrator this type of power, then the 
claimant must show that the denial of benefits was arbitrary 
and capricious. Firestone Tire & Rubber Co. v Bruch, 
109 S Ct 948; 103 L Ed 2d 80 (1989). 

Supplemental and Retirement Benefits 

The last ten years have transformed the terms "merger" 
and "acquisition" from Wall Street vernacular to mainstreet 
conversation and concern. Corporate takeovers and mergers 
have raised questions about what types of supplemental or 
early retirement benefits are protected in the event of a 
corporate change in identity. Benefits which at one time 
seemed to be beyond alteration, let alone elimination, are now 
frequently the subject of litigation, and claims involving 
supplemental retirement benefits are likely to become more 
frequent as mergers and corporate takeovers continue to affect 
long-term corporate employment. 

ERISA protects against termination or reduction of 
certain benefits, including supplemental and early retirement 
benefits. 29 USC §1054(g). However, attorneys who seek to 
represent individuals in claims involving special and/or sup-
plemental early retirement benefits must be extremely careful 
to focus on the contractual nature of the benefits which have 
been promised to the employee. Cattin v General Motor 
Corp, 641 F Supp 591 (ED Mich, 1986). See also, In Re 
White Farm Equipment Co., 788 F2d 1186 (6th Cir, 1986). 

Attorney Fees 

Section 502 of ERISA, 29 USE §1132(g), provides for 
the awarding of reasonable attorney fees and costs in ERISA 
actions. The awarding of fees and costs is generally within 
the discretion of the court, and may be determined in part 
by the degree of culpability or bad faith involved, ability on 
the part of the defendant to pay, deterrence or benefit to non-
parties and the relative merits of the parties' positions. 
Central States Pension Fund v 888 Corp, 813 F2d 760, 767 
(6th Cir, 1987). 

Conclusion 

Pension issues now pervade many different areas of the 
practice of law. A basic working knowledge of ERISA can 
no longer be regarded as optional. Excellent resources for 
those who must work with this statute from time to time are 
ERISA: The Law and the Code, 1989 Edition, David A. 
Sayre and Anthony A. Harris, ed., The Bureau of National 
Affairs, Washington, D.C. and Stephen R. Bruce, Pension 
Claims, Rights and Obligations (BNA 1988). Also helpful 
is ERISA: Selected Legislative History, 1974-1985, Kathleen 
D. Gill, ed., Bureau of National Affairs, Washington, D.C., 
1986. 

U.S. Supreme Court 
Review — 1990 Term 

by Robert A. McCormick, 
Detroit College of Law 

Vice Chairperson, 
Labor Relations Law Section 

The Supreme Court's decisions in the area of employ-
ment law during the last term could be characterized as 
relatively nondescript, especially when compared with the 
prior term and the Court's decisions in the area of employ-
ment discrimination. None of the more recent decisions will 
be likely to engender Congressional action and Presidential 
reaction as did the Court's interpretation of Title 7's adverse 
impact doctrine in Ward's Cove v Atonio, but employment 
law matters still provided an important part of the Court's 
work. The following are summaries of some of the decisions 
of the Court in the areas of Employment-at-Will, Employ-
ment Discrimination, Labor Law and Duty of Fair Represen-
tation. Reasonable minds will differ as to which of the Court's 
decisions was more important than another. Recognizing that, 
the Author hopes the reader will tolerate his case selections 
as well as his editorial asides. 

Employment-at-Will 

In Ingersoll-Rand Co. v McClendon', the Supreme 
Court withdrew one theory of recovery for wrongful discharge 
plaintiffs. There, a discharged employee sued his employer 
in state court alleging that his pension would have vested in 
another four months and that a principal reason for his 
termination was his employer's desire to avoid making con-
tributions to his pension fund. Justice O'Connor, for a 
unanimous Court, found that this wrongful discharge claim 
was preempted by ERISA and that the only available cause 
of action for the plaintiff was under the federal statute. The 
Court relied on ERISA's provision that the statute "shall 
supercede any and all State laws [that] relate to any employee 
benefit plan". Even without this provision, the Court said, 
the state cause of action would be pre-empted because of con-
flicts with ERISA's own prohibition against discrimination 
against an employee "for the purpose of interfering with the 
attainment of any right to which such participant may become 
entitled . . "2  

The decision in Ingersoll-Rand decidedly ended the 
disagreement among various state and federal courts as to 
whether state courts could entertain wrongful discharge claims 
based upon allegations that an employer was prompted by 
a desire to defeat future pension rights. In so doing, it found 
such actions preempted and placed them squarely, and solely, 
within the ERISA framework. 

Closer to home, in UAW v Ring Screw Works' the Court 
considered a wrongful discharge claim arising out of a 
collective bargaining agreement which had a "just cause" 

Continued on page 4 
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U.S. SUPREME COURT REVIEW — 
Continued from page 3 

provision but a grievance procedure that did not end in binding 
arbitration. Instead, the Union retained the right to strike after 
"all negotiations have failed through the grievance pro-
cedure." Discharged employees, unsuccessful in altering the 
Employer's decision through the grievance procedure, brought 
suit under Section 301 of the LMRA alleging that their 
discharge violated the contract. The Employer took the posi-
tion that the self-help remedy of a strike was the only con-
tractual remedy available to the Union. The District Court 
and the Sixth Circuit agreed, holding that the existence of 
a contractual dispute resolution mechanism, even without an 
arbitration provision, foreclosed judicial review. The Supreme 
court disagreed. Recognizing the Trilogy's teaching that "the 
means chosen by the parties for settlement of their differences 
under a collective bargaining agreement must be given full 
play'', the Court, nevertheless, held that a contract provi-
sion reserving the Union's right to economic recourse was 
not an agreement to divest the courts of jurisdiction to resolve 
a contract dispute. Accordingly, it reversed the Sixth Circuit 
and remanded the case for decision on the merits. 

Employment Discrimination 

In a quiet, but potentially important decision in Yellow 
Freight System, Inc., v Donnelly', the Court held that 
federal courts do not have exclusive jurisdiction to hear actions 
brought under Title VII of the Civil Rights Act of 1964 and 
that state courts, as well, may adjudicate such claims. Here 
a dock worker filed a complaint with the EEOC alleging that 
the Company's failure to hire her constituted unlawful sex 
discrimination. The EEOC issued her a Notice of Right to 
Sue. The notice informed her of the ninety-day limitation on 
filing suit, but did not identify the forum in which she might 
sue. She brought suit in Illinois state court. 

Relying on principles of federalism, the court held that 
"under our system of dual sovereignty" state courts have 
inherent authority to adjudicate claims arising under federal 
law and to give federal courts exclusive jurisdiction over a 
federal cause of action. Congress must exercise its Supremacy 
Clause powers to "affirmatively divest state courts of their 
presumptively concurrent jurisdiction." Finding no such 
expression in Title VII itself or its legislative history, the Court 
held that the "presumption of concurrent jurisdiction that lies 
at the core of our federal system" retained in the state courts 
the authority to adjudicate Title VII claims. Given the hostility 
perceived by some employment discrimination plaintiffs in 
federal court, one wonders whether increased efforts will be 
made to at least begin Title 7 claims in state court. 

National Labor Relations Act 

In NLRB v Curtis Matheson Scientific, Inc.', the 
Court further refined rules regarding the Union's presump-
tion of continuing majority status and rejected the Fifth 
Circuit's presumption that economic replacements are pre-
sumptively opposed to the Union. 

Following an economic strike and the replacement of a 
majority of employees with permanent replacements, the 
Employer withdrew recognition of the Union based upon its 
putative "good faith doubt of the Union's majority status." 
The NLRB held that the Employer lacked sufficient objec-
tive basis to doubt the Union's majority status, but the Court 
of Appeals refused to enforce the Board's order, instead 
accepting a presumption that striker replacements opposed 
the union. The Supreme Court reversed and embraced the 
Board's "no-presumption" stance in these situations. It 
approved the Board's recognition that circumstances 
surrounding each strike and the replacements' reasons for 
crossing a picket line vary. "Even if replacements often do 
not support the union. . . it was not irrational for the Board 
to conclude that the probability of replacement opposition 
to the union is insufficient to justify an antiunion presump-
tion." Replacement of striking employees thus will not, by 
itself, give an employer the requisite "good faith doubt of 
the union's majority status" to withdraw recognition. 

Duty of Fair Representation 

The Court decided several Duty of Fair Representation 
cases. In Teamsters Local 391 v Terry' the Court held, six 
to three, that the Seventh Amendment gave plaintiffs the right 
to a jury trial and in Breininger v Sheet Metal Workers, 
Local 68  it reversed the Sixth Circuit in finding that the NLRB 
does not have exclusive jurisdiction over a union member's 
duty of fair representation claim and that the member's claim 
that he was denied referrals by the Union as a result of his 
political opposition to the Union leadership gave rise to a 
claim under the Landrum-Griffin Act. 

FOOTNOTES 

1. 111 S. Ct. 478 (1990). 

2. 29 U.S.C. Section 1140. 

3. 111 S. Ct. 498 (1990). 

4. United Steelworkers of America v American Mfg. Co., 363 
U.S. 564. 

5. 110 S. Ct. 1566. 

6. 110 S. Ct. 1542. 

7. 110 S. Ct. 1339. 

8. 110 S. Ct. 424. 

9. 110 S. Ct. 1595. 

WINTER MEETING FOLLOW-UP 
All presentations at the 1990 Winter Meeting were 

audio- and videotaped. Duplicate tapes are being 
prepared and will be made available to Labor Section 
members at cost for use in law firms, regional meetings 
or other purposes. For more information about 
availability and cost, contact Mary Job, Section 
Treasurer, at 517-332-6551. 
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Recent Cases in the 
6th Circuit Court of Appeals 

and Michigan Federal 
District Courts 

by Mark T. Nelson 
Butzel Long 

ORAL PRESENTATIONS DO NOT OVERCOME 
EXPRESS AT-WILL ACKNOWLEDGEMENT: 

McManaman v Electronic Data Systems, Docket No. 
90-CV-40046-FL (E.D. Mich. 10/30/90) (Newblatt, J.). 

This matter involved a three-count complaint alleging 
wrongful termination under Toussaint, retaliation for filing 
a workers' compensation claim and intentional infliction of 
emotional distress. The plaintiff had been employed by EDS 
for 2½ years prior to his termination. He alleged that, when 
hired, he signed an at-will acknowledgement statement which 
specified that his employment was at-will and this employ-
ment relationship could be modified only by "a written 
instrument executed by EDS and employee, and approved in 
writing by an officer of EDS." Plaintiff claimed he asked his 
supervisor the meaning of the provision before signing it and 
the supervisor said it was there to allow the company to 
terminate employees immediately upon discovery of security 
leaks, no one at EDS had been fired without good cause, and 
EDS does not even lay off employees. A few years later, plain-
tiff took some extended paid sick leave due to work-related 
stress. When he was able to return, his employment was 
terminated. The reasons were (a) that his duties had been 
distributed among other employees during his leave, and/or 
(b) insubordination. Plaintiff claimed he was terminated 
shortly before he inquired as to his eligibility for workers' 
compensation benefits. 

The Court granted defendant's motion for summary 
judgment as to all claims. On the Toussaint claim, it held 
that plaintiff's reliance on the alleged oral assurances of just 
cause or continued employment was unreasonable given the 
clear and unambiguous at-will acknowledgement, in light of 
which he had no more than a subjective expectation insuffi-
cient to support his claim. The workers' compensation retalia-
tion claim was dismissed primarily because he had not filed 
his workers' compensation claim as of the date of his ter-
mination. The intentional infliction of emotional distress 
count was dismissed because the conduct was not of the nature 
which has been recognized as being sufficient by the few 
courts applying the cause of action in Michigan. 

ISOLATED AGE STATEMENT INSUFFICIENT 
BASIS TO SUPPORT PRIMA FACIE CASE: 

Schuessler v Burndy Corp., 1990 U.S. Dist. LEXIS 18326 
(E.D. Mich. 1990) (Rosen, J.). 

Plaintiff brought age discrimination and wrongful ter-
mination claims under the Toussaint doctrine against his 
former employer after being terminated for not meeting his  

sales quotas as a salesman. In support of his age claim, plain-
tiff claimed his supervisor stated the company was seeking 
a "younger sales force." The court held such an isolated state-
ment was insufficient to support even a prima facie case of 
age discrimination, and was not related to the reason for plain-
tiffs termination. Moreover, the court held that even if a 
prima facie case had been established, it was successfully 
rebutted by a legitimate non-discriminatory reason for plain-
tiffs discharge: that his performance was unsatisfactory. 

As to his Toussaint claim, the language of the plaintiffs 
employment contract and the employer's handbook were at 
issue. Nowhere in these documents did it specifically say 
plaintiff was "at-will," but there was reference that employ-
ment could be terminated at any time. The plaintiffs argu-
ment that he understood this to restrict termination on a cause 
basis was rejected by the court. 

Defendant's motion for summary judgment was granted. 
Plaintiffs motion for reconsideration was denied. Plaintiff 
did not appeal. 

HANDICAPPER CLAIM NOT PREEMPTED 
BY SECTION 301: 

Welch v General Motors Corp., 922 F.2d 287, (6th Cir. 
1990). 

This case involved a challenge by a disabled Plaintiff to 
disability related overtime restrictions imposed by a control-
ling collective bargaining agreement. He claimed this limita-
tion violated Michigan Handicappers' Civil Rights Act. Even 
though no breach of the collective bargaining agreement was 
pleaded, the employer argued the agreement was implicated 
and removed the matter to Federal Court based on federal 
preemption. The District Court subsequently dismissed the 
case. On appeal, as to the handicapper claim, the Court of 
Appeals reversed. Following its holding in Smolarek v 
Chrysler Corp., 879 F.2d 1329 (6th Cir., 1989), it concluded 
removal was improper and the handicapper claim was not pre-
empted just because the matter was also covered by a col-
lective bargaining agreement, but could be reviewed without 
regard to the contract. 

STATISTICS MAY SUPPORT A PRIMA FACIE 
DISPARATE IMPACT CASE OF SEX 
DISCRIMINATION: 

Scales v J.C. Bradford & Co., 925 F.2d 901, (6th Cir. 1991). 

The plaintiff filed a lawsuit under Title VII alleging that 
she had been denied promotions based on her sex. The 
evidence showed that women clearly were promoted less 
frequently, or at a lower rate, than their male counterparts. 
Such evidence, the court held, was sufficient to establish a 
prima facie case of disparate impact discrimination. The 
statistics were relevant. The court stressed that defendant was 
free to rebut these statistics with evidence of factors con-
sidered in making its promotion decisions, but failed to do 
so. Therefore, the plaintiff should have prevailed. The district 
court's dismissal was reversed, and the magistrate's recom-
mendations were adopted. 
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The Worker Adjustment and Retraining 
Notification Act of 1988 

by Richard W. McHugh and Michael B. Nicholson 
Associate General Counsel, International Union, UAW 

Introduction 

Following more than a decade of efforts by labor unions 
and community groups, the United States Congress enacted 
plant closing notification legislation in the form of the Worker 
Adjustment and Retraining Notification Act (WARN), 29 
U.S.C. §2101 et seq., on August 4, 1988. With enactment of 
the WARN Act, the United States joined most other indus-
trialized countries in providing workers and local governments 
with prior notice of major layoffs and plant closings. 

The final version of this legislation, while an improve-
ment over the prior legal situation as far as employee advo-
cates are concerned, falls short of comprehensive plant closing 
legislation.' Instead, it simply requires 60 days' notice of 
major layoffs and plant closings in certain situations, enforced 
solely through lawsuits for damages brought by or on behalf 
of affected workers or local governments. Even with its limita-
tions, however, the Act establishes some new requirements 
for employers and some measure of financial compensation 
to workers harmed by a plant closing decision. This article 
attempts to summarize the statute, referring to both the 
Department of Labor's interpretive regulations (20 C.F.R. 
§639.1-10 (1989)) and the limited case law that has developed 
under WARN. 

Employers Covered by WARN 

An employer must have 100 or more employees to be 
covered under WARN. 29 U.S.C. §210(a)(1).2  If either of two 
alternative criteria established by the statute are met, the 
employer is covered at all of its workplaces. Under the first 
alternative, an employer is covered if it has 100 or more 
employees, excluding part-time employees, defined as 
employees who have worked an average of less than 20 hours 
a week over the previous 90 days or less than six of the 
previous twelve months. 29 U.S.C. §210(a)(1); 20 C.F.R. 
§639.3(a); Solberg v Inline Corp., 740 F. Supp. 680, 683-,85 
(D. Minn. 1990). Under the second alternative, an employer 
is covered at all workplaces if it has 100 or more employees, 
including part-timers, who work at least 4000 hours a week 
in the aggregate, excluding overtime. 

Employees on temporary layoff or on leave with a 
"reasonable expectation of recall" count as employees. See, 
Damron v Rob Fink Mining Corp., 739 F. Supp. 341 (E.D. 
Ky. 1990). Salaried, clerical and other non-bargaining unit 
employees also count. All employees of an employer at all 
the workplaces of the employer count in determining if 
WARN covers an employer. However, employees of inde-
pendent contractors generally do not. 20 C.F.R. §639.3(a)(2). 

WARN applies only to "business enterprises," defined 
as any workplace which provides services or manufactures 
a product. Federal, state, and local government employers 
are excluded from WARN coverage. 20 C.F.R. 
§639.3(a)(I)(ii). Some quasi-public agencies may be excluded 
if they do not conduct "commercial" activities. Id. Gener-
ally, however, non-governmental, non-profit agencies are 
covered by WARN. 

Single Site of Employment 

WARN's notice requirements apply to various actions 
taken by an "employer" at any "single site of employment." 
29 U.S.C. §2101(a)(2)-(3); 20 C.F.R. §639.3(i). An employer 
may have several plants in different areas of a state or states. 
Normally, each plant will be a single site of employment but 
separate locations which share a work force, make similar 
products, and are in the same locality may be a single site 
of employment for purposes of WARN. The final regulations 
adopted by the Department of Labor provide a number of 
examples of "single sites of employment" which should be 
examined. See 20 C.F.R. Section 639.3(i)(1)-(8). 

Job Losses Covered by WARN 

Not every layoff or plant closing is covered by WARN. 
For a particular job loss to be covered by WARN and therefore 
to require 60 days notice, two related definitions must be met. 
First, it must amount to an "employment loss." Second, it 
must meet the definition of either a "plant closing" or a 
"mass layoff." All of these terms have specific meanings 
under WARN which may not be the same as those in regular 
usage. For example, a plant closing does not need to involve 
the closing of an entire facility to meet the WARN defini-
tion. Thus you should evaluate any job loss carefully before 
deciding WARN does not apply. 

A. Employment Loss 

An "employment loss" is defined as (1) an employment 
termination, other than a discharge for cause, voluntary leav-
ing, or retirement; (2) a layoff of more than 6 months; or 
(3) a 50 percent or greater reduction in hours of work during 
each month of a 6-month period. 29 U.S.C. §2101(a)(6); 20 
C. F. R §639.3(f). 

In some cases, quits or retirements may occur prior to 
a large layoff or plant closing as employees seek new jobs 
in the area or accept employer incentives to retire. These job 
losses are not truly voluntary so they should not be excluded 
from the definition of employment loss and may be crucial 
in raising employment loss to the level necessary to trigger 
a notice under WARN. 
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B. Mass Layoffs 

WARN covers not only plant closings, but also employ-
ment losses which meet the definition of "mass layoffs" under 
29 U.S.C. §2101(a)(3). A mass layoff occurs when there is 
a reduction of force in any 30-day period at a single site of 
employment affecting at least 33 percent of the non-part time 
employees at the site and at least 50 employees. However, 
an employment loss of 500 or more non-part time employees 
always meets the definition of a mass layoff, even if the 33 
percent threshold is not met. Separate employment losses in 
any 30 day period (forward or backward) are combined to 
meet these thresholds. See, 20 C.F.R. Section 639.5(a). 

C. Plant Closings 

The WARN definition of "plant closing" includes situa-
tions broader than the everyday sense of the term, and some 
layoffs which do not qualify as a "mass layoff" will meet 
the "plant closing" definition. A "plant closing" for the 
purposes of 29 U.S.C. §2101(a)(2) of WARN involves an 
employment loss of at least 50 employees in any 30 day 
period, excluding part-time employees, resulting from a 
permanent or temporary shutdown at a single site of employ-
ment. The shutdown can involve either the entire site or one 
or more facilities or operating units within a site. The regula-
tions clarify the concept of a facility or operating unit within 
a site of employment as involving an organizationally or 
operationally distinct product, operation, or specific work 
function within a site. 20 C.F.R. 639.3(j). 

There is no 33 percent threshold in the WARN defini-
tion of plant closing so every layoff affecting 50 or more 
employees should be scrutinized to determine if it arguably 
results from the shutdown of a facility or operating unit within 
the employment site. If it does, the WARN definition of a 
plant closing is met and 60 days notice of the layoff is 
required. See 20 C.F.R. Section 639.3(b). 

D. The Ninety Day Period 

Both the mass layoff and plant closing definitions of 
WARN use a 30-day period within which all employment 
losses count toward the threshold. A separate section of 
WARN was designed to prevent the spacing of layoffs by 
employers to avoid the thresholds. Under 29 U.S.C. §2102(d), 
if separate employment losses below the WARN thresholds 
at a single site of employment together exceed the minimum 
levels for a plant closing or mass layoff within any 90 day 
period, the definitions of plant closing or mass layoff will 
be considered satisfied and 60 days notice is required by 
WARN. In order to avoid notice, the employer must then show 
that the various employment losses were the result of 
"separate and distinct actions and causes." 

As explained in Section 639.5(a)(1) of the regulations, 
employment losses in both a 30-day and 90-day period must 
be considered to determine plant closing or mass layoff have 
been met. Employment losses in a 30-day period always are 
added together, while those in a 90-day period are added 
together unless there are separate reasons for the losses, so 
for any employment loss, 29 U.S.C. §2102(d) requires look-
ing forward and backward 90 days to determine if combined  

employment losses at a site qualify as a plant closing or mass 
layoff. 

E. Extensions of Temporary Layoffs 

In some cases, an employer may start a temporary layoff 
which does not reach the 6-month minimum necessary for 
the definition of employment loss, but later extend it beyond 
six months or convert it to a permanent layoff. In such a case, 
WARN provides that the initial layoff will be treated as an 
employment loss, unless the extension results from "business 
circumstances not reasonably foreseeable at the time of the 
initial layoff' and the employer gives notice at the time the 
initial layoff is extended. 29 U.S.C. §2102(b)(1). 

Sale of Business Enterprises 

WARN has a specific section which allocates respon-
sibility for notice in the case of the sale of a business. 29 
U.S.C. §2102(b)(1). A sale does not necessarily cause any 
employment loss or require a notice under WARN. But if 
it does, the seller is responsible for notice through the effec-
tive date of the sale; thereafter the buyer is responsible for 
notice and the seller's employees are considered the buyer's 
employees, at least for purposes of WARN. 20 C.F.R. 
§639.4(c). If employees of a sold business are not rehired 
by the buyer, responsibility for giving a sixty days notice lies 
with the buyer. The Department of Labor regulations state 
that at all times one of the parties to the sale is responsible 
for giving the WARN notice if the sale results in employ-
ment losses exceeding the WARN thresholds, although 
nothing in the WARN Act requires a buyer to actually hire 
the seller's employees. 

Employee Transfers 

WARN excepts certain job losses from the definition of 
employment loss where an employer offers an affected 
employee a transfer to a job at a different site when con-
solidating all or a part of its business. 29 U.S.C. §2101(b)(2); 
20 C.F.R. 639.3(0(3). To meet this exception, the transfer 
offer must involve a break in employment of 6 months or less. 
In our view, the job offered also must be substantially 
equivalent to the job lost in terms of pay, fringe benefits, and 
working conditions. If the transfer meets this exception, the 
number of employment losses is reduced by the number of 
transfers in determining whether the WARN thresholds for 
a mass layoff or plant closing have been met, but only in these 
two situations: if the job offered is "within a reasonable com-
muting distance," which is defined in Section 639.5(b)(3) of 
the regulations, in which case there is no employment loss 
whether or not the employee accepts the offer; or if the job 
offer is accepted within 30 days after the offer or plant clos-
ing, whichever is later. 

Exclusion for Temporary Facilities and Projects 

If a layoff or plant closing results from closing a tem-
porary facility or completing a specific project, the employ-
ment loss is exempt from WARN, provided the employees 
were hired with the understanding that duration of employ-
ment was limited to completion of the project. 29 U.S.C. 

Continued on page 8 
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§2103(i). According to the Congressional report on WARN, 
this exemption only applies when the understanding "has 
been clearly stated to the employees at the time they began 
work." An employer may not convert an ordinary facility or 
project into a temporary project by giving notice after 
employees are hired or operations have begun. 

Notice Required 

The Act requires written notice to the union, or, if there 
is no union, to each affected employee. UE Local 291 v 
Maxim, Inc., 	 F. Supp. 	, 1990 U.S. Dist. 
LEXIS 5988 (D. Mass. 5/15/90). Notice to the chief elected 
official of the affected unit of local govenment and to the state 
dislocated worker unit also is required. 29 U.S.C. §2102. 
Section 639.7 of the Labor Department regulations provides 
that the form of the notice must be specific, should identify 
each affected employee by job title, give the date of planned 
separation, and indicate whether the separation will be 
permanent or temporary. See UE Local 291, supra. 

Reduced Periods of Notice 

The required 60-day notice period is shortened in three 
situations described in 29 U.S.C. §2101(b). In all these situa-
tions, the employer still must give as much notice as pos-
sible under the circumstances. 29 U.S.C. §2102(b)(3); Jones 
v Kayser-Roth Hosiery, Inc., supra, 748 F. Supp. At 1288. 
The burden of proof is on the employer to show that it meets 
the requirements for these exceptions, which are more fully 
explained in Section 639.9 of the final regulations. 

B. The Unforeseen Business Cirmunstances Exception 

The second exception applies where "the closing or mass 
layoff is caused by business circumstances that were not 
reasonably foreseeable as of the time that notice would have 
been required." 29 U.S.C. §2102(b)(2)(A); Jones v Kayser-
Roth Hosiery, Inc., supra, 748 F. Supp. at 1285-1288. The 
Committee Report gives two examples: 

A principal client of the employer may suddenly and 
unexpectedly terminate or repudiate a major con-
tract; or an employer may experience a sudden unex-
pected and dramatic change in business conditions 
such as price, cost, or declines in customer orders. 

C. The Natural Disaster Exception 

The third exception is a natural disaster such as a flood 
or earthquake. 29 U.S.C. §2102(b)(2)(B). The employer must 
still give as much notice as possible of employment losses 
due to a natural disaster. 

Enforcement of the Act 

The WARN Act is enforced by civil actions to collect 
back pay and civil penalties whenever an employer orders 
a plant closing or mass layoff without proper notice. 29 U.S.C. 
§2104(a). The Act limits enforcement to these monetary 
remedies and further states that the Act does not give a federal 
court the authority to stop a plant closing or mass layoff. 29 
U.S.C. §2104(b). The Act provides for attorneys' fees to the 
prevailing party in a suit to enforce the Act's remedies. 29 
U.S.C. §2104(a)(6); Solberg v Inline Corp., 740 F. Supp. 
680, 687 (D. Minn. 1990). 

A. Who Can Sue 
A. The Faltering Company Exception 

The first situation is known as the "faltering company" 
exception. Under this exception, the notice period is reduc-
ed during the time an employer is "actively seeking" capital 
or business which could enable the employer to "avoid or 
postpone" a shutdown, but only if it has a reasonable and 
good faith belief that giving notice under the Act would 
preclude it from obtaining the needed capital or business. 29 
U.S.C. §2102(b)(1). The Conference Committee Report on 
WARN indicates that: 

A lawsuit to enforce the Act's remedies may be brought 
by the aggrieved employee, the employees' union, or a unit 
of local government. 29 U.S.C. §2104(a)(5). The Act permits 
an individual suit or a suit on behalf of "other persons 
similarly situated," in any district in which the alleged viola-
tion occurred or where the employer transacts business. Id. 
The Act defines "aggrieved employee" as one who did not 
receive timely notice under Section 3 of the Act. 29 U.S.C. 
§2104(a)(7). 

B. Remedies for Violations 
To avail itself of this defense an employer must prove 
the specific steps it had taken, at or shortly before 
the time notice would have been required, to obtain 
a loan, to issue bonds or stock, or to secure new 
business . . . Moreover, the employer must show 
the reasonable basis for its good-faith belief that 
giving the required notice would have prevented the 
employer from obtaining the capital or business that 
the employer had a realistic opportunity to obtain. 

This exception is inapplicable in cases where the employer 
is seeking to sell or liquidate its business operations. Local 
397, IUE v Midwest Fasteners, Inc. 	F. Sup. 	 
1990 U.S. Dist. LEXIS 16085 (D. N.J., 11114/90). 

The remedies provided under WARN, if a federal court 
rules that a violation has occurred, are strictly defined. The 
maximum liability of an employer under WARN is the value 
of sixty days back pay and fringe benefits. 29 U.S.C. 
§2104(a)(1). Maximum liability is reduced for every day of 
notice acutally provided, where an employee has worked less 
than 120 days for the employer, and to the extent of any 
"voluntary and unconditional payments" made by the 
employer to the employee for the period of the violation that 
are "not required by any legal obligation." 29 U.S.C. 
§2104(c)(2)(B). 

Continued on page 9 
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Payments made pursuant to such an obligation, such as 
contractual severance pay or SUB benefits, do not reduce the 
employer's liability. 29 U.S.C. §2104(a)(2)(B). Nor should 
payments to employees from third parties reduce liability. 
According to the Congressional Report, this would be the case 
for wages from other employers or unemployment insurance. 

C. Local Government Remedy 

The local government unit has a civil penalty remedy 
of $500 a day for a violation. 29 U.S.C. §2104(a)(3). This 
civil penalty can be avoided entirely if the employer pays each 
aggrieved employee the full amount owed to the employee 
within three weeks from the date the employer ordered the 
shutdown or layoff. Id. 

D. Court Discretion to Reduce Liability 

The Act also gives a district court discretion to reduce 
the back pay liability or civil penalty provided for in the Act, 
if the employer proves both that its violation of the Act was 
in good faith and that it had reasonable grounds for believ-
ing it was not violating the Act. 29 U.S.C. §2104(a)(4); Jones 
v Kayser-Roth Hosiery, Inc., supra, 748 F. Supp. at 1291-92. 

WARN Rights Are Added Rights 

Section 6 of WARN, 29 U.S.C. §2105, specifically pro- 
vides that the Act's provisions are in addition to any rights 
or remedies available to employees under a collective bargain-
ing agreement or other laws. Thus, more comprehensive or 
added protections can still be obtained by unions in collec-
tive bargaining or enacted into law by local or state 
governments. 

FOOTNOTES 

1. See William D. Ford, Plant Closing Legislation, 1983 DET. C.L. 
REV. 1219-31 (Winter 1984), for an explanation of comprehen-
sive plant closing legislation and a rationale for its adoption. 
Comprehensive plant closing legislation would provide for prior 
consultation with unions and local governments, financial and 
technical assistance to firms and communities, disclosure of 
financial information, and assistance to dislocated workers, as 
well as prior notice. 

2. The number of employees required for coverage under WARN 
is measured on "the first date notice is required to be given." 
20 C.F.R. §639.5(a)(3); UE Local 291 v Maxim, Inc , 	 
F. Supp 	, l990 U.S. Dist. LEXIS 5988 (D. Mass. 1990). 

Michigan Supreme 
Court Update 

by David A. Rhem 
Varnum, Riddering, Schmidt & Howlett 

While the Michigan Supreme Court did not issue any 
new Toussaint-related decisions in 1990 (cases are pending), 
the court did address several employment issues. It analyzed 
pre-termination hearing procedures for public employees, 
discussed the Tenure Commission's authority to modify 
discipline imposed by a school board, established ground 
rules for plaintiffs filing claims in contravention of written 
settlement agreements, and addressed the right of permanently 
replaced strikers to receive unemployment benefits. The court 
also issued three opinions of interest for worker's compen-
sation practitioners. 

Public employees' procedural due process rights at the 
pre-termination hearing stage were analyzed in Plymouth-
Canton Community Schools v State Tenure Commission, 
435 Mich 76 (1990). A tenured teacher was suspended for 
violating the school district's corporal punishment policy. The 
school board held a pre-termination heating and found 
reasonable and just cause for suspension. The teacher claimed 
his procedural due process rights were violated because the 
attorney appointed by the school board to serve as the hearing 
officer at the pre-termination hearing was a member of the 
same law firm as the attorney representing the charging party, 
the superintendent. 

The court examined the attorneys' professional relation-
ship but found no constitutional violation because the hear-
ing officer was not a "decisionmaker," and did not influence 
the school board's ultimate decision. The teacher's pre-
termination due process rights under Cleveland Board of 
Education v Loudermill, 470 U.S. 532 (1985) were not 
violated. The teacher had received adequate notice of the 
charges against him, had ample opportunity to respond, and 
was not prevented from presenting his "side of story" by the 
hearing officer's evidentiary rulings. The court, citing 
Ferrario v Escanaba Board of Education, 426 Mich 353 
(1986), did recognize, however, that in some cases the "risk" 
or "probability of unfairness" at the pre-termination hear-
ing stage could establish a constitutional violation. The dis-
sent argued that the professional relationship between the 

Continued on page 10 

ANNUAL MEETING PREVIEW 
As usual, the Labor Section will present both an afternoon seminar and a dinner featuring a prominent speaker 

during the Annual Meeting of the State Bar. Our programs will be Wednesday, September 25, with presentations on 
H.R. 1, the Americans with Disabilities Act, the Michigan Handicappers' Act and new amendments, strike replacement 
legislation, and/or the Supreme Court Bias Task Force recommendations and their ramifications in labor and employ-
ment law. The Annual Meeting will be in Detroit this year. Mark your calendars now and plan to join us. 
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attorneys established both an appearance and a probability 
of unfairness and biased decisionmaking inconsistent with 
Ferrario. The court declined, however, to determine whether 
and to what extent Ferrario and Loudermill were in conflict. 

In a second Teacher Tenure Act case the court held that 
the State Tenure Commission has authority to modify and 
reduce discipline imposed by a school board on a teacher. 
Lakeshore Board of Education v Grindstaff, 436 Mich 339 
(1990). The court construed the Commission's statutory 
authority to determine whether reasonable and just cause 
exists for discipline to include the right to determine the 
appropriateness of and modify the penalty. The Commission 
is not constrained to either uphold the discharge or reinstate 
the teacher with no penalty; if arbitration is any indicator, 
this may lead to reducing more discharges to suspensions. 

In a decision of great interest for labor and employment 
law practitioners, the Court in Stefanac v Cranbrook Educa-
tional Community, 435 Mich 155 (1990) established clear 
cut guidelines for plaintiffs initiating litigation after releas-
ing their claims in a settlement agreement. Stefanac signed 
a standard release of all claims during a meeting in which 
her employment was terminated. She later filed suit alleging 
breach of contract, sex discrimination, and termination in 
violation of public policy. Stefanac did not, however, return 
the consideration she received in exchange for her release 
of claims. The court held that in order to successfully initiate 
litigation in contravention of a written release, a plaintiff must 
tender the consideration given for the release within a 
reasonable time after execution of the release, and also must 
tender back the consideration prior to or simultaneously with 
the filing of the legal claim. What constitutes a "reasonable 
time" for initiating litigation is left to the trial court's discre-
tion. A plaintiff who satisfies these two factors, however, still 
must prove the release invalid in order to proceed against a 
defendant on the previously released claims, but defendants 
who want to enforce the release would be ill-advised to ac-
cept a plaintiffs tender. The court provided a few pointers 
for practitioners. First, where tender is offered but refused, 
the court suggested that plaintiffs place the consideration in 
an escrow account with the court. This would remove any 
doubt as to whether and when a good faith tender had been 
attempted. Secondly, defendants need not specifically raise 
the tender issue as an affirmative defense until tender is made. 
It is sufficient, until that time, to simply plead the release 
and settlement agreement as an affirmative defense. Justice 
Levin's lengthy dissent contains several interesting observa- 
tions on the "burgeoning wrongful discharge litigation in-
dustry" and the polarized context in which employment litiga-
tion is conducted. 

The court ruled in Plymouth Stamping v Lipshu, 436 
Mich 1 (1990) that striking employees are eligible to receive 
unemployment benefits when their employer hires permanent 
replacements. A disqualifying "labor dispute" ceases to exist 
at that point. This did not resolve the case, however,  

because the employer had later offered several openings to 
some of the permanently replaced striking employees. The 
union refused to fill the positions and demanded, instead, that 
all striking employees be reinstated as a condition of ending 
the strike. A different majority of justices ruled that the 
union's bargaining position reactivated the disqualifying 
"labor dispute" provision of the Michigan Employment 
Security Act. Consequently, any striking employee who 
refused an offer of work would be disqualified from receiv-
ing benefits. 

The court issued three decisions in the worker's com-
pensation area. The first, Feld v Robert & Charles Beauty 
Salon, 435 Mich 352 (1990), involved an employer's statutory 
request for the injured employee-plaintiff to submit to a 
physical examination by the employer's physician. The plain-
tiff refused to appear for the examination unless her attorney 
could also be present. The court ruled that the Worker's 
Disability Compensation Act (the Act) provides only for the 
presence of the employee's physician, and that there is no 
right to have legal counsel present during the physical exam-
ination requested by an employer or its insurance carrier 
pursuant to MCL 418.385; MSA 17.237(385). 

In a second decision, the court in Romein v General 
Motors Corp., 436 Mich 515 (1990) upheld the constitu-
tionality of a 1987 amendment to the Act requiring employers 
to refund to employees any setoff or reimbursements under 
the 1982 coordination of benefits rule made between March 
31, 1982 and May 14, 1987. The 1987 amendment also pro-
hibited coordination of benefits in cases involving pre-1982 
injuries. The court refused, however, to apply its decision 
to coordination cases which had reached "final judgment" 
before the 1987 amendment took effect. 

Finally, in Townsend v M-R Products, 436 Mich 496 
(1990), the court ruled that no more than $1,500 in penalties 
may be added to an award of benefits when the employer fails 
to pay weekly benefits within the allotted time period. This 
decision reversed the Court of Appeals holding that a separate 
penalty attached to each weekly payment which the employer 
failed to pay. 

CONTRIBUTING 
CORRESPONDENTS WANTED 
In addition to open invitations for articles and letters 
to the editor appearing elsewhere in this newsletter, we 
seek contributors for two regular features planned for 
future Lawnotes. We want to cover noteworthy 
Michigan Circuit Court decisions in the labor and 
employment area and state legislative and regulatory 
developments. We invite anyone involved in or aware 
of a significant Circuit Court decision to summarize 
and submit it. We would like someone to cover the 
Lansing legislative/regulatory beat on a regular basis. 
Interested? Contact editor Paul Glendon, 320 N. Main, 
Suite 400 Ann Arbor, 48104; 313-663-4126. 
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Michigan Court of 
Appeals Update 
by Michael D. McFerren 

Sachs, Nunn, Kates, Kadushin, O'Hare, 
Helveston & Waldman, PC 

In the area of drug testing, the Michigan Court of Appeals 
recently clarified a public employer's duty to bargain over 
drug testing its employees. Senior Accountants, Analysts 
and Appraisers Association v Detroit, 184 Mich App 551 
(1990), lv denied 437 Mich 887 (1991). There, the Court 
agreed with MERC that the City of Detroit had a duty to 
bargain over drug testing of "regularly rehired" employees 
who had an ongoing employment relationship with the City. 
The Court also agreed with MERC that the City had no duty 
to bargain over drug testing of job applicants prior to creation 
of an employment relationship. The Court specifically de-
clined to address the issue (because it was not presented 
below) whether the parties' collective bargaining agreement, 
which apparently authorized the City to conduct physical 
examinations, also impliedly authorized the drug testing of 
those with whom an employment relationship was established. 

In the Court of Appeals' most significant "protected ac-
tivity" case of the past year, it reversed MERC's finding that 
a public employer violated §10(1)(a) of PERA when it punish-
ed two union officers who interfered with the employer's 
questioning of a union member under the good faith but 
mistaken belief that the interview violated her Weingarten 
rights. AFSCME Michigan Council, Local 574-A v Troy, 
185 Mich App 739 (1990). The employee, who was to be in-
terviewed concerning another employee's conduct, was told 
the meeting would not result in discipline to her. Her union 
officials advised her not to participate in the interview without 
a union representative present. Both the Court of Appeals 
and MERC agreed that because she had no reasonable basis 
to believe she might be disciplined as a result of the inter-
view, she was not entitled to union representation under the 
holding of NLRB v J. Weingarten, Inc., 420 US 251, 95 
S Ct 959,43 L Ed 2d 171 (1975) (adopted by MERC in Univer-
sity of Michigan v Local 1583, AFSCME, 1977 MERC LAB 
OP 496). MERC concluded, however, that even though the 
union officials were mistaken their advice was given in good 
faith, and was thus protected by §10(1)(a). The Court 
disagreed, finding that a union official's misconduct in the 
course of concerted activity is not beyond the employer's right 
to discipline, and that the union officials' interference with 
the interview when Weingarten did not apply was miscon-
duct. The Court was not persuaded by MERC 's concern that 
,requiring union officials, on pain of punishment, to give uner-
ring advice regarding a difficult legal concept would chill con-
certed activity. The Court noted that union officials have been 
held to a higher standard than the rank and file to uphold 
rights and duties under a contract, and their conduct should 
not be excused due to a mistake of law. 

In the area of wrongful discharge and employment contracts, 
two cases help define the scope of the Supreme Court's deci-
sions in In re Certified Question, Bankey v Storer Broad-
casting Co., 432 Mich 438 (1989) and Bullock v Automobile 
Club of Michigan, 432 Mich 472 (1989). In Hacht v Ford 
Motor Company, 186 Mich App 517 (1990), the employer 
attempted to revoke an automatic salary increase policy. The 
Court recognized the employer's right to revoke the policy 
unilaterally so long as "reasonable notice" was provided to 
the employees pursuant to Bankey and Bullock. This 
"reasonable notice" standard fairly begs for a jury's deter-
mination, and the Court concluded it was a question for the 
jury precluding summary disposition. (But see Grow v 
General Products, 184 Mich App 379 (1990), in which the 
Court affirms a grant of summary disposition and appears 
to find "reasonable notice" as a matter of law. Id at 386-387.) 
In Carlson v Hutzel Corporation of Michigan, 183 Mich 
App 508 (1990) the Court considered the 'reasonable notice' 
rule in another context. There, the employer unilaterally 
amended the employment contract to include a mandatory 
arbitration procedure for discharged employees. The "amend-
ment" was accomplished via a written supplement to the 
employee manual, which the Court held "became a condi-
tion of employment of existing employees as soon as they 
received notice of the change." Id at 515. The Court found 
that this arbitration procedure "was plaintiff's sole remedy," 
and reversed a jury verdict for the plaintiff's on account of 
their failure to arbitrate. 

VIEW FROM THE CHAIR — 
Continued from front page 

Our format and content will undoubtedly evolve and 
change. We are interested in hearing from you as to the kinds 
of articles and subjects you would like to see in the news-
letter. Please address your comments to me at 1000 Farmer 
Street, Detroit, Michigan 48226. We also want the newsletter 
to be responsive to your needs and reflective of your work 
product, so if you have prepared a brief or memorandum or 
possess particular expertise on an interesting aspect of labor 
relations law, please consider writing a 1000-2000 word article 
for publication here. Articles should be sent to Paul Glendon, 
Editor, Labor Relations Newsletter, 320 N. Main Street, 
Suite 400, Ann Arbor, Michigan 48104. We also encourage 
letters to the editor on subjects covered in past editions or 
other matters of common interest to members of the section. 

With your help, this newsletter can become a forum for 
an exchange of ideas, a sharing of knowledge among 
Michigan's labor relations practitioners which will benefit all. 
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MERC Update 
by Kathryn A. VanDagens 

White, Beekman, Przybylowiez, 
Schneider & Baird, P.C. 

Portland Public Schools, C90 G-171 (1/4/91). 

In a decision to which no exceptions were filed, AU 
Bixler found that where the union sent a request to MERC 
to appoint a mediator during the time period to reopen the 
collective bargaining agreement, and the district received 
notice of the appointment of a mediator by MERC within the 
period to reopen the contract, the district received timely 
notice and must not refuse to bargain. The judge found that 
the district was "emphasizing form over substance" by 
insisting that the notice to reopen come from the union rather 
than MERC. 

City of Highland Park, C89 D-84 (1/15/91). 

On exceptions, the Commission affirmed AU Wicking's 
finding that the employer did not violate PERA by unilaterally 
establishing the criteria for testing its employees for illegal 
drugs. The parties had previously agreed to a policy that pro-
vided current employees could be tested where there was a 
reasonable basis for believing they were using illegal drugs. 
Merely defining what criteria constitute a "reasonable basis" 
did not effect a change in the terms and conditions of 
employment. 

City of Walker, UC89 L-57, R90 B-37, R90 B-54 (1/17/91). 

Dispatchers who were previously in a non-Act 312 
bargaining unit represented by SEIU may vote to sever from 
the unit and be represented by an Act 312 unit represented 
by FOP. The Commission would not allow them to be part 
of a separate unit represented by FOP. It ordered three 
separate ballots: the first on whether to sever from the SEIU  

unit; the second on whether, in the event of severance, they 
wished to be represented by the FOP, as part of the Act 312 
unit, or by SEIU as a separate unit; the third ballot on whether 
to stay in the existing SEIU unit, be placed in the FOP unit, 
or neither. If the majority of the employees voted "yes" on 
the first ballot, the Commission ordered that the second be 
opened. If the majority of employees voted "no" on the first 
ballot, it would open the third ballot. 

City of Detroit (Department of Health), C88 C-71 (1/17/91). 

In reversing AU Kurtz, the Commission found that the 
City of Detroit had refused to bargain in good faith over the 
impact of its reorganization on employees. As part of the 
reorganization, three employees were demoted when their 
classifications were eliminated. Because the unilateral action 
eliminated classifications, the remedy merely to order 
bargaining seemed insufficient. Since MERC did not have 
the power to order that the eliminated classifications be 
restored, it ordered, instead, that the respondent bargain in 
good faith upon the charging party's demand concerning the 
effects of the decision, and to require the respondent to pay 
the three demoted employees the difference between their 
salary at the time of the demotion and their salaries immedi-
ately after the demotion. The back pay period was to com-
mence five days after the date of the decision and to run until 
either of the following took place: (1) agreement was reached 
with charging party; (2) a bona fide impasse; (3) charging 
party failed to request bargaining within five days, or to com-
mence bargaining within five days after respondent indicated 
a willingness to meet; (4) charging party was subsequently 
found to have refused to bargain in good faith. The Commis-
sion ordered that in no case should the amount paid to the 
employees be less than the difference between the salary they 
would have earned during a two-week period just prior to the 
demotion and the amount earned during a two-week period 
at the salary they were paid immediately after the demotion. 
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